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PREFACE 


The  statutes  collected  in  this  Supplement  connect,  without  break  or  dupli- 
cation, with  those  contained  in  the  1920  Supplement.  They  are  the  general, 
permanent,  and  public  acts  passed  by  Congress  between  December  19,  1920,  and 
December  31,  1921.  These  acts  are  classified  according  to  the  scheme  of  titles 
in  the  main  work,  and  in  using  this  Supplement  the  reader  should  examine 
the  corresponding  title  to  locate  the  late,  amendatory,  or  repealing  legislation 
on  the  topic  under  consideration. 

The  latter  part  of  the  volume  is  devoted  to  the  supplemental  notes.  These 
supplemental  notes  connect  directly  with  and  continue  those  in  the  1920  Supple- 
ment, and  present  all  the  subsequent  decisions  construing  the  statutes  con- 
tained in  the  prior  volumes.  The  arrangement  is  by  title,  volume,  page,  and 
section  as  the  statutes  are  found  in  preceding  volumes,  and  the  investigator  has 
merely  to  turn  to  the  corresponding  title,  volume,  page  and  section  as  shown 
by  the  captions  in  this  Supplement  to  find  the  late  cases.  The  omission  of  a 
title  or  of  page  and  section  captions  implies  that  no  new  cases  have  been  found. 

Tables  of  titles.  Revised  Statutes  sections,  and  statutes  chronologically 
arranged  are  included,  together  with  a  table  connecting  the  notes  with  the 
first  edition  and  supplements  thereto. 

Supplemental  notes  to  the  Constitution  are  also  included  in  this  volume. 
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TION 

An  Act  To  amend  section  4  of  the  Act  apinroyed  Jnly  17,  1916^  known  as  ^ 
Federal  Farm  Loan  Act,  extending  its  provisions  to  Porto  Bico. 

[Act  of  Feb.  27,  1921,] 

[Federal  Land  Banks  —  establishment  —  branches  —  loans  —  sec.  4  of 
Farm  Loan  Act  amended.]  That  paragraph  2  of  section  4  of  the  Act  approved 
July  17,  1916,  known  as  the  Federal  Farm  Loan  Act,  be  amended  to  read  as 
follows: 

''  The  Federal  Farm  Loan  Board  shall  establish  in  each  Federal  land  bank 
district  a  Federal  land  bank,  with  its  principal  office  located  in  such  city  within 
the  district  as  said  board  shall  designate.  Each  Federal  land  bank  shall  include 
in  its  title  the  name  of  the  city  in  which  it  is  located.  Subject  to  the  approval 
of  the  Federal  Farm  Loan  Board,  any  Federal  land  bank  may  establish  branches 
within  the  land  bank  district.  .Subject  to  the  approval  of  the  Federal  Farm 
Loan  Board  and  under  such  conditions  as  it  may  prescribe,  the  provisions  of 
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tliis  Act  are  extended  to  the  island  of  Porto  Rico ;  and  such  Federal  land  bank 
as  may  be  designated  by  the  Federal  Farm  Loan  Board,  is  hereby  authorized 
to  establish  a  branch  bank  at  such  point  as  the  Federal  Farm  Loan  Board  may 
direct  on  the  island  of  Porto  Rico.  Loans  made  by  such  branch  bank,  when 
so  established,  shall  not  exceed  the  sum  of  $5,000  to  any  one  borrower  and  shall 
be  subject  to  the  restrictions  and  provisions  of  this  Act,  except  that  such  branch 
bank  may  loan  direct  to  borrowers,  and  subject  to  such  regulations  as  the 
Federal  Farm  Loan  Board  may  prescribe  the  rate  charged  borrowers  may 
be  114  i>er  centum  in  excess  of  the  rate  borne  by  the  last  preceding  issue  of 
farm  foan  bonds  of  the  Federal  land  bank  with  which  such  branch  bank  is  con- 
nected :  Provided,  however,  That  no  loans  shall  be  made  in  the  island  of  Porto 
Rico  to  run  for  a  longer  term  than  twenty  years. 

''  Each  borrower  through  such  branch  bank  shall  subscribe  and  pay  for  stock 
in  the  Federal  land  bank  with  which  it  is  connected  in  the  sum  of  $5  for  each 
$100  or  fraction  thereof  borrowed;  such  stock  shall  be  held  by  such  Federal 
land  bank  as  collateral  security  for  the  loan  of  the  borrower ;  shall  participate 
in  all  dividends ;  and  upon  full  payment  of  the  loan  shall  be  canceled  at  par  and 
proceeds  paid  to  borrower,  or  the  borrower  may  apply  the  same  to  the  final  pay- 
ments on  his  loan." 

For  sec.  4  of  Act  of  July  17,  1916,  aA  originally  enacted,  see  1918  Supp.  Fed.  Stat.  Ann.  16. 


*  [PeriBhable  farm  products  received  in  interstate  eommeroe  —  cer- 
of  quality  and  condition  —  prima  facie  evidence.]  For  enabling  the 
Secretary  of  Agriculture  to  investigate  and  certify  to  shippers  and  other 
interested  parties  the  quality  and  condition  of  fruits,  vegetables,  poultry,  butter, 
hay,  and  other  perishable  farm  products,  when  received  in  interstate  commerce 
at  such  important  central  markets  as  the  Secretary  of  Agriculture  may  from 
time  to  time  designate,  under  such  rules  and  regulations  as  he  may  prescribe, 
including  payment  of  such  fees  as  will  be  reasonable  and  as  nearly  as  may  be 
to  cover  the  cost  for  the  service  rendered :  Provided,  That  certificates  issued  by 
the  authorized  agents  of  the  department  shall  be  received  in  all  courts  of  the 
United  States  as  prima  facie  evidence  of  the  truth  of  the  statements  therein 
contained,    •    •    •. 

This  and  the  paragraph  which  follows  are  from  the  Agricultural  Appropriation  Act  of 
March  3,  1921. 

*  *  *  [Bureau  of  Markets  and  Crop  Estimates  —  powers  and  duties.] 
That  hereafter  the  powers  conferred  and  the  duties  imposed  by  law  on  the 
Bureau  of  Statistics  and  the  Bureau  of  Crop  Estimates  of  the  Department  of 
Agriculture  shall  be  exercised  and  performed  by  the  Bureau  of  Markets  and 
Crop  Estimates. 

See  note  to  preceding  paragraph. 


An  Act  To  amend  the  first  paragraph  of  section  20  of  the  Act  of  Congress 
approved  July  17, 1916,  known  as  the  Federal  Farm  Loan  Act,  as  amended 
1^  the  Act  of  OSongress  approved  April  20,  1920. 

[Act  of  March  4,  1921,] 

[Form  of  Farm  Loan  bonds  —  sec.  20  of  Farm  Loan  Act  amended.]    That 
the  first  paragraph  of  section  20  of  the  Act  of  Congress  approved  July  17,  1916^ 
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as  amended  by  the  Act  of  Congress  approved  April  20,  1920,  be  amended  to 
read  as  follows : 

•*  Sec.  20.  That  bonds  provided  for  in  this  Act  shall  be  issued  in  denomina- 
tions of  $40,  $100,  $500,  $1,000,  and  such  larger  denominations  as  the  Federal 
Farm  Loan  Board  may  authorize;  they  shall  run  for  specified  minimum  and 
maximum  periods,  subject  to  payment  and  retirement,  at  the  option  of  the  land 
bank,  at  any  time  after  the  minimum  period  specified  in  the  bonds,  which 
shall  not  be  longer  than  ten  years  from  the  date  of  their  issue.  They  shall 
have  interest  coupons  attached,  payable  semiannually,  and  shall  be  issued  in 
series  of  not  less  than  $50,000,  the  amount  and  terms  to  be  fixed  by  the  Federal 
Farm  Loan  Board.  They  shall  bear  a  rate  of  interest  not  to  exceed  5  per 
centum  per  annum." 

For  sec.  20  as  originally  enacted,  see  1918  6upp.  Fed.  Stat.  Ann.  32. 
For  sec.  20  as  amended*  by  Act  of  April  20,  1920,  see  1920  Supp.  Fed.  SUt.  Ann.  4. 
For  further  amendment  aflfecting  rate  of  interest,  see  Act  of  Aug.   13,  1921,  set  out  on 
following  page. 


An  Act  To  amend  aection  32  of  the  Act  of  Congress  approved  July  17,  1916, 
known  as  the  Federal  Farm  Loan  Act. 

[Act  of  July  1,  1921.] 

[Federal  Farm  Loan  Act  —  land  banks  —  government  deposits — sec.  32 
amended.]  That  section  32  of  the  Federal  Farm  Loan  Act,  approved  July  17, 
1916,  as  amended,  is  hereby  amended  by  adding  after  the  first  paragraph  a 
new  paragraph  to  read  as  follows : 

**  Until  such  time  as  the  aggregate  paid-in  capital  stock  of  the  twelve  Federal 
land  banks  shall  be  $50,000,000,  or  more,  the.  Secretary  of  the  Treasury  may 
in  his  discretion  make  deposits  in  addition  to  those  authorized  by  the  preceding 
paragraph,  to  be  secured,  redeemed,  and  paid  in  the  same  manner  as  provided 
in  such  paragraph,  except  that  any  additional  deposit  made  hereunder  shall 
be  called  by  the  Secretary  of  the  Treasury  and  redeemed  by  the  bank  or  banks 
holding  the  same,  within  fifteen  days  after  the  conclusion  of  each  general  offering 
of  farm  loan  bonds  by  such  bank  or  banks.  The  aggregate  of  such  additional 
deposits  outstanding  at  any  time  shall  not  exceed  the  difference  between  the 
aggregate  paid-in  capital  stock  of  the  twelve  Federal  land  banks  on  the  last 
day  of  the  preceding  month,  and  the  sum  of  $50,000,000.  The  certificates  of 
indebtedness  issued  to  the  Secretary  of  the  Treasury  by  the  Federal  land  bank 
for  such  additional  deposits  shall  bear  a  rate  of  interest  not  exceeding  by  more 
than  one-half  of  1  per  centum  per  annum  the  rate  borne  by  the  last  bond  issue 
of  the  land  bank  receiving  such  deposits.'' 

Section  32  of  the  Federal  Farm  Loan  Act,  here  amended,  will  be  found  in  191S  Supp. 
Fed.  Stat.  Ann.  at  p.  41. 


Joint  Besolntion  For  the  relief  of  States  in  the  cotton  belt  that  have  given  aid 
to  cotton  farmers  forced  from  the  fields  in  established  nonprodnction 
xones  throngh  efforts  to  eradicate  the  pink  boUworm. 

[Be*,  of  Aug.  9, 1921,  No.  12.] 

[Eradication  of  pink  boUworm  —  aid  to  cotton  farmers  —  relief  of  states.] 

That  when  any  State  shall  have  enacted  legislation  and  taken  measures,  indud- 
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ing  the  establishment  and  enforcement  of  noncotton  zones,  adequate,  in  the 
opinion  of  the  Secretary  of  Agriculture,  to  eradicate  the  pink  boUworm  in  any 
area  thereof  actually  infested,  or  threatened,  by  such  pest,  the  said  Secretary, 
under  regulations  to  be  prescribed  by  him,  is  authorized,  out  of  the  appro- 
priation of  $554,840  for  "  Eradication  of  pink  boll  worm  "  made  by  the  Agri- 
cultural Appropriation  Act  of  March  3,  1921,  to  utilize  not  to  exceed  $200,000 
in  reimbursing  such  States  for  expenses  incurred  by  them  in  compensating  any 
farmer  for  his  loss  due  to  the  enforced  nonproduction  of  cotton  within  said 
zones :  Provided,  That  such  reimbursement  of  any  State  shall  be  based  upon  the 
actual  and  necessary  loss  suffered  by  the  owner  of  said  land ;  that  such  reimburse- 
ment shall  not  exceed  one-third  the  amount  actually  paid  by  the  State  to  any 
farmer,  and,  in  no  event,  shall  exceed  $5  per  acre;  and  that  na  reimbursement 
shall  be  made  in  respect  of  any  farmer  who  has  not  complied  in  good  faith  with 
all  quarantine  and  control  regulations  prescribed  by  said  Secretary  of  Agricul- 
ture and  such  State  relative  to  the  pink  boUworm. 


An  Act  To  amend  the  Federal  Farm  Loan  Act,  as  amended. 

[Act  of  Aug.  13,  1921,] 

[Federal  Farm  Loan  Act  —  form  of  bonds  —  sec.  20  amended.]  That  the 
first  paragraph  of  section  20  of  the  Federal  Farm  Loan  Act,  as  amended,  be,  and 
hereby  is,  amended  to  read  as  follows : 

''  Sec.  20.  That  bonds  provided  for  in  this  Act  shall  be  issued  in  denominations 
of  $40,  $100,  $500,  $1,000,  and  such  larger  denominations  as  the  Federal  Farm 
Loan  Board  may  authorize ;  they  shall  run  for  specified  minimum  and  maximum 
periods,  subject  to  payment  and  retirement,  at  the  option  of  the  land  bank,  at 
any  time  after  the  minimum  period  specified  in  the  bonds,  which  shall  not  be 
longer  than  ten  years  from  the  date  of  their  issue.  They  shall  have  interest 
coupons  attached,  payable  semiannually,  and  shall  be  issued  in  series  of  not 
less  than  $50,000,  the  amount  and  terms  to  be  fixed  by  the  Federal  Farm  Loan 
Board.  They  shall  bear  a  rate  of  interest  not  to  exceed  5^/^  per  centum  per 
annum,  but  no  bonds  issued  or  sold  after  June  30,  1923,  shall  bear  a  rate  of 
interest  to  exceed  5  per  centum  per  annum. '  * 

The  paragraph  here  amended,  as  it  read  prior  to  amendment,  will  be  found  in  191S  Supp. 
Fed.  Stat.  Ann.  32. 

This  paragraph  of  aec.  20  was  previously  amended  by  Act  of  March  4,  1921,  set  out  aupra^ 
this  title  p.  4. 


An  Act  Taxing  contracts  for  the  sale  of  grain  for  future  delivery,  and  options 
for  such  contracts,  and  providing  for  the  regulation  of  boards  of  trade, 
and  for  other  purposes. 

[Act  of  Aug.  24, 1921.] 

[Sec.  1.]  [Title  of  act  —  *'  The  Future  Trading  Act."]  That  this  Act  shall 
be  known  by  the  short  title  of  *'  The  Future  Trading  Act.'* 

Sec.  2.  [Definition  of  terms  —  * '  contract  of  sale  "  —  "  person  ' '  — 
"  grain  "  —  ••  future  delivery  "  —  **  board  of  trade."]  That  for  the  pui^poses 
of  this  Act  **  contract  of  sale  "  shall  be  held  to  include  sales,  agreements  of  sale, 
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and  agreements  to  sell.  That  the  word  **  person  ''  shall  be  construed  to  import 
the  plural  or  singular  and  shall  include  individuals,  associations,  partnershipsk 
corporations,  and  trusts.  That  the  word  **  grain  *'  shall  be  construed  to  mean 
wheat,  com,  oats,  barley,  rye,  flax,  and  sorghum.  The  term  **  future  delivery.'* 
as  used  herein,  shall  not  include  any  sale  of  cash  grain  for  deferred  shipment 
or  delivery.  The  words  * '  board  of  trade  ' '  shall  be  held  to  include  and  mean 
any  exchange  or  association,  whether  incorporated  or  unincorporated,  of  persons 
who  shall  be  engaged  in  the  business  of  buying  or  selling  grain  or  receiving 
the  same  for  sale  on  consignment.  The  act,  omission,  or  failure  of  any  official, 
agent,  or  other  person  acting  for  any  individual,  association,  partnership,  cor- 
poration, or  trust  within  the  scope  of  his  employment  or  office  shall  be  deemed 
the  act,  omission,  or  failure  of  such  individual,  association,  partnership,  corpora- 
tion, or  trust,  as  well  as  of  such  official,  agent,  or  other  person. 


Sec.  3.  [Tax  on  privilege  or  option  relating  to  purchase  or  sale  of 

That  in  addition  to  the  taxes  now  imposed  by  law  there  is  hereby  levied  a  tax 
amounting  to  20  cents  per  bushel  on  each  bushel  involved  therein,  whether  the 
actual  commodity  is  intended  to  be  delivered  or  only  nominally  referred  to, 
upon  each  and  every  privilege  or  option  for  a  contract  either  of  purchase  or 
sale  of  grain,  intending  hereby  to  t€uc  only  the  transactions  known  to  the  trade 
as  **  privileges,*'  *'  bids,"  **  offers,"  **  puts  and  calls,"  '*  indemnities,"  or  "  ups 
and  downs." 

Sec.  4.  [Tax  on  contract  of  sale  of  grain  for  future  delivery  —  exceptions.] 

That  in  addition  to  the  taxes  now  imposed  by  law  there  is  hereby  levied  a  tax 
of  20  cents  a  bushel  on  every  bushel  involved  therein,  upon  each  contract  of  sale 
of  grain  for  future  delivery  except  — 

(a)  [Owner  or  renter  of  land  —  owner  or  grower  of  grain.]  Where  the 
seller  is  at  the  time  of  the  making  of  such  contract  the  owner  of  the  actual  physi- 
cal property  covered  thereby,  or  is  the  grower  thereof,  or  in  case  either  party  to 
the  contract  is  the  owner  or  renter  of  land  on  which  the  same  is  to  be  grown, 
or  is  an  association  of  such  owners,  or  growers  of  grain,  or  of  such  owners  or 
renters  of  land ;  or 

(b)  [Contract  made  by  or  through  member  of  board  of  trade  designated  as 
**  contract  market."]  Where  such  contracts  are  made  by  or  through  a  member 
of  a  board  of  trade  which  has  been  designated  by  the  Secretary  of  Agriculture 
as  a  **  contract  market,"  as  hereinafter  provided,  and  if  such  contract  is  evi- 
denced by  a  memorandum  in  writing  which  shows  the  date,  the  parties  to  such 
contract  and  their  addresses,  the  property  covered  and  its  price,  and  the  terms 
of  delivery,  and  provided  that  each  board  member  shall  keep  such  memorandum 
for  a  period  of  three  years  from  the  date  thereof,  or  for  a  longer  period  if  the 
Secretary  of  Agriculture  shall  so  direct,  which  record  shall  at  all  times  be  open 
to  the  inspection  of  any  representative  of  the  United  States  Department  of  Agri- 
culture or  the  United  States  Department  of  Justice. 

Sec.  5.  [Designation  of  boards  of  trade  as  "  contract  markets  "  —  condi- 
tions and  requirements.]  That  the  Secretary  of  Agriculture  is  hereby  author- 
ized  and  directed  to  designate  boards  of  trade  as  **  contract  markets  "  when, 
and  only  when,  such  boards  of  trade  comply  with  the  following  conditions  and 
requirements : 
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(a)  [Location  at  terminal  market.]  When  located  at  a  terminal  market 
upon  which  cash  grain  is  sold  in  sufficient  volumes  and  under  such  conditions 
as  fairly  to  reflect  the  general  value  of  the  grain  and  the  difference  in  value 
between  the  various  grades  of  grain,  and  having  recognized  official  weighing 
and  inspection  service. 

(b)  [Keeping  of  records.]  When  the  governing  board  thereof  provides  for 
the  maMng  and  filing,  by  the  board  or  any  member  thereof,  as  the  Secretary  of 
Agriculture  may  direct,  of  reports  in  accordance  with  the  rules  and  regulations, 
and  in  such  manner  and  form  and  at  such  times  as  may  be  prescribed  by  the 
Secretary  of  Agriculture,  showing  the  details  and  terms  of  all  transactions 
entered  into  by  the  board,  or  the  members  thereof,  either  in  cash  transactions 
consummated  at,  on,  or  in  a  board  of  trade,  or  transactions  for  future  delivery, 
and  when  such  governing  board  provides,  in  accordance  with  such  rules  and 
regulations,  for  the  keeping  of  a  record  by  the  board  or  the  members  of  the 
board  of  trade,  as  the  Secretary  of  Agriculture  may  direct,  showing  the  details 
and  terms  of  all  cash  and  future  transactions  entered  into  by  them,  consum- 
mated at,  on,  or  in  a  board  of  trade,  such  record  to  be  in  permanent  form,  show- 
ing the  parties  to  all  such  transactions,  any  assignments  or  transfers  thereof, 
with  the  parties  thereto,  and  the  manner  in  which  said  transactions  are  fulfilled, 
discharged,  or  terminated.  Such  record  shall  be  required  to  be  kept  for  a  period 
of  three  years  from  the  date  thereof,  or  for  a  longer  period  if  the  Secretary  of 
Agriculture  shall  so  direct,  and  shall  at  all  times  be  open  to  the  inspection  of  any 
representative  of  the  United  States  Department  of  Agriculture  or  United  States 
Department  of  Justice. 

(c)  [Prevention  of  inaccurate  reports.]  When  the  governing  board  thereof 
prevents  the  dissemination,  by  the  board  or  any  member  thereof,  of  false^  mis- 
leading, or  inaccurate  report,  concerning  crop  or  market  information  or  condi- 
tions that  affect  or  tend  to  affect  the  price  of  commodities. 

(d)  [Prevention  of  manipulation  of  prices.]  When  the  governing  board 
thereof  provides  for  the  prevention  of  manipulation  of  prices,  or  the  cornering 
of  any  grain,  by  the  dealers  or  operators  upon  such  board. 


(e)  [Admission  to  membership  of  representatives  of  associations  of  pro- 
dncers.]  When  the  governing  board  thereof  admits  to  membership  thereof  and 
all  privileges  thereon  on  such  boards  of  trade  any  duly  authorized  representative 
of  any  lawfully  formed  and  conducted  cooperative  associations  of  producers  hav- 
ing adequate  financial  responsibility:  Provided,  That  no  rule  of  a  contract 
market  against  rebating  commissions  shall  apply  to  the  distribution  of  earnings 
among  the  bona  fide  members  of  any  such  cooperative  association. 

(f)  [Provision  for  making  effective  orders  affecting  trading,  privileges  of 
members,  etc.]  When  the  governing  board  shall  provide  for  making  effective 
the  final  orders  or  decisions  entered  pursuant  to  the  provisions  of  paragraph  (b) 
section  6  of  this  Act. 

Sec.  6.  [Application  for  designation  as  * '  contract  market ' '  —  diowing  of 
compliance  with  requirements.]  That  any  board  of  trade  desiring  to  be  desig- 
nated a  '  *  contract  market ' '  shall  make  application  to  the  Secretary  of  Agricul- 
ture for  such  designation  and  accompany  the  same  with  a  showing  that  it  com- 
plies with  the  above  conditions,  and  with  a  sufficient  assurance  that  it  will 
continue  to  comply  with  the  above  requirements. 
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(a)  [Suspension  or  revocation  of  designation  —  appeal  from  refusal  to 
designate.]  A  commission  composed  of  the  Secretary  of  Agriculture,  the  Secre- 
tary of  Commerce,  and  the  Attorney  General  is  authorized  to  suspend  for  a 
period  not  to  exceed  six  months  or  to  revoke  the  designation  of  any  board  of 
trade  as  a  '*  contract  market  "  upon  a  showing  that  such  board  of  trade  has 
failed  or  is  failing  to  comply  with  the  above  requirements  or  is  not  enforcing 
its  rules  of  government  made  a  condition  of  its  designation  as  set  forth  in 
section  5.  Such  suspension  or  revocation  shall  only  be  after  a  notice  to  the 
o£G[cers  of  the  board  of  trade  affected  and  upon  a  hearing :  Provided,  That  such 
suspension  or  revocation  shall  be  final  and  conclusive  unless  within  fifteen  days 
after  such  suspension  or  revocation  by  the  said  commission  such  board  of  trade 
appeals  to  the  circuit  court  of  appeals  for  the  circuit  in  which  it  has  its  princi- 
pal place  of  business  by  filing  with  the  clerk  of  such  court  a  written  petition 
praying  that  the  order  of  the  said  commission  be  set  aside  or  modified  in  the  man- 
ner stated  in  the  petition,  together  with  a  bond  in  such  sum  as  the  court  may 
determine,  conditioned  that  such  board  of  trade  will  pay  the  costs  of  the  pro- 
ceedings if  the  court  so  directs.  The  clerk  of  the  court  in  which  such  a  petition 
is  filed  shall  immediately  cause  a  copy  thereof  to  be  delivered  to  the  Secretary 
of  Agriculture,  chairman  of  said  commission,  or  any  member  thereof,  and  the 
said  commission  shall  forthwith  prepare,  certify,  and  file  in  the  court  a  full 
and  accurate  transcript  of  the  record  in  such  proceedings,  including  the  notice  to 
the  board  of  trade,  a  copy  of  the  charges,  the  evidence,  and  the  report  and  order. 
The  testimony  and  evidence  taken  or  submitted  before  the  said  commission 
duly  certified  and  filed  as  aforesaid  as  a  part  of  the  record,  shall  be  considered 
by  the  court  as  the  evidence  in  the  case.  The  proceedings  in  such  cases  in  the 
circuit  court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be  expedited 
in  every  way.  Such  a  court  may  affirm  or  set  aside  the  order  of  the  said  commis- 
sion or  may  direct  it  to  modify  its  order.  No  such  order  of  the  said  commission 
shall  be  modified  or  set  aside  by  the  circuit  court  of  appeals  unless  it  is  shown  by 
the  board  of  trade  that  the  order  is  unsupported  by  the  weight  of  the  evidence  or 
was  issued  without  due  notice  and  a  reasonable  opportunity  having  been  afforded 
to  such  board  of  trade  for  a  hearing,  or  infringes  the  Constitution  of  the 
United  States,  or  is  beyond  the  jurisdiction  of  said  commission:  Provided 
further,  That  if  the  Secretary  of  Agriculture  shall  refuse  to  designate  as  a 
contract  market  any  board  of  trade  that  has  made  application  therefor,  then 
such  board  of  trade  may  appeal  from  such  refusal  to  the  commission  described 
therein,  consisting  of  the  Secretary  of  Agriculture,  the  Secretary  of  Commerce, 
and  the  Attorney  General  of  the  United  States,  with  the  right  to  appeal  as 
provided  for  in  other  cases  in  this  section,  the  decision  on  such  appeal  to  be 
final  and  binding  on  all  parties  interested. 

(b)  [Violation  of  provisions  of  act  —  refusal  of  trading  privileges.]  That 
if  the  Secretary  of  Agriculture  has  reason  to  believe  that  any  person  is  violating 
any  of  the  provisions  of  this  Act,  or  is  attempting  to  manipulate  the  market 
price  of  any  grain  in  violation  of  the  provisions  of  section  5  hereof,  or  of  any 
of  the  rules  or  regulations  made  pursuant  to  its  requirements,  he  may  serve 
upon  such  person  a  complaint  stating  his  charge  in  that  respect,  to  which 
complaint  shall  be  attached  or  contained  therein  a  notice  of  hearing,  specifying 
a  day  and  place  not  less  than  three  days  after  the  service  thereof,  requiring 
such  person  to  show  cause  why  an  order  should  not  be  made  directing  that 
all  contract  markets  until  further  notice  of  the  said  commission  refuse  all 
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trading  privileges  thereon  to  such  person.  Said  hearing  may  be  held  in  Wash- 
ington, District  of  Columbia,  or  elsewhere,  before  the  said  commission,  or  before 
a  referee  designated  by  the  Secretary  of  Agriculture,  who  shall  cause  all  evi- 
dence to  be  reduced  to  writing  and  forthwith  transmit  the  same  to  the  Secretary 
of  Agriculture  as  chairman  of  the  said  commission.  That  for  the  purpose  of 
securing  effective  enforcement  of  the  provisions  of  this  Act  the  provisions, 
including  penalties,  of  section  12  of  the  Interstate  Commerce  Act,  as  amended, 
relating  to  the  attendance  and  testimony  of  witnesses,  the  production  of  docu- 
mentary evidence,  and  the  immunity  of  witnesses,  are  made  applicable  to  the 
power,  jurisdiction,  and  authority  of  the  Secretary  of  Agriculture,  the  said 
commission,  or  said  referee  in  proceedings  under  this  Act,  and  to  persons  sub- 
ject to  its  provisions.  Upon  evidence  received  the  said  commission  may  require 
all  contract  markets  to  refuse  such  person  all  trading  privileges  thereon  for  such 
period  as  may  be  si)ecified  in  said  order.  Notice  of  such  order  shall  be  sent 
forthwith  by  registered  mail  or  delivered  to  the  oflfending  person  and  to  the 
governing  boards  of  said  contract  markets.  After  the  issuance  of  the  order 
by  the  commission,  as  aforesaid,  the  person  against  whom  it  is  issued  may 
obtain  a  review  of  such  order  or  such  other  equitable  relief  as  to  the  court 
may  seem  just  by  filing  in  the  United  States  circuit  court  of  appeals  of  the 
circuit  in  which  the  i)etitioner  is  doing  business  a  written  petition  pra3ring  that 
the  order  of  the  commission  be  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  commission  by  delivering  such  copy  to  its  chairman, 
or  to  any  member  thereof,  and  thereupon  the  commission  shall  forthwith 
certify  and  file  in  the  court  a  transcript  of  the  record  theretofore  made,  includ- 
ing evidence  received.  Upon  the  filing  of  the  transcript  the  court  shall  have 
jurisdiction  to  a£3rm,  to  set  aside,  or  modify  the  order  of  the  commission,  and 
the  findings  of  the  commission  as  to  the  facts,  if  supported  by  the  weight  of 
evidence,  shall  in  like  manner  be  conclusive.  In  proceedings  under  paragraphs 
(a)  and  (b)  the  judgment  and  decree  of  the  court  shall  be  final,  except  that 
the  same  shall  be  subject  to  review  by  the  Supreme  Court  upon  certiorari,  as 
provided  in  section  240  of  the  Judicial  Code. 

For  sec.  12  of  the  Interstate  Commerce  Act,  mentioned  in  the  text,  see  4  Fed.  Stat.  Ann. 
(2d  ed.)   448. 
For  sec.  240  of  the  Judicial  Code,  above  mentioned,  see  5  Fed.  Stat.  Ann.  (2d  ed.)  854. 

Sec.  7.  [Collection  of  tax.]  That  the  tax  provided  for  herein  shall  be  paid 
by  the  seller,  and  such  tax  shall  be  collected  either  by  the  aflSxing  of  stamps 
or  by  such  other  method  as  may  have  been  prescribed  by  the  Secretary  of  the 
Treasury  by  regulations,  and  such  regulations  shall  be  published  at  such  times 
and  in  such  manner  as  shall  be  determined  by  the  Secretary  of  the  Treasury. 

Sec.  8.  [Vacation  of  designation  as  ''  contract  market."]  That  any  board  of 
trade  that  has  been  designated  a  contract  market,  in  the  manner  herein  provided, 
may  have  such  designation  vacated  and  set  aside  by  giving  notice  in  writing  to 
the  Secretary  of  Agriculture  requesting  that  its  designation  as  a  contract  market 
be  vacated,  which  notice  shall  be  served  as  [at]  least  ninety  days  prior  to  the 
date  named  therein,  as  the  date  when  the  vacation  of  designation  shall  take 
eflPect.  Upon  receipt  of  such  notice  the  Secretary  of  Agriculture  shall  forthwith 
order  the  vacation  of  the  designation  of  such  board  of  trade  as  a  contract 
market,  eflPective  upon  the  day  named  in  the  notice,  and  shall  forthwith  send 
a  copy  of  the  notice  and  his  order  to  all  other  contract  markets.  From  and 
after  the  date  upon  which  the  vacation  became  effective,  the  said  board  of 
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trade  can  thereafter  be  designated  again  a  contract  market  by  making  applica- 
tion to  the  Secretary  of  Agriculture  in  the  manner  herein  provided  for  an 
original  application. 

Sec.  9.  [Investigations  by  secretary  of  agriculture  —  reports.]  That  the 
Secretary  of  Agriculture  may  make  such  investigations  as  he  may  deem  neces- 
sary to  ascertain  the  facts  regarding  the  operations  of  boards  of  trade  and 
may  publish  from  time  to  time,  in  his  discretion,  the  result  of  such  investiga- 
tion, and  such  statistical  information  gathered  therefrom,  as  he  may  deem  of 
interest  to  the  public,  except  data  and  information  which  would  separately 
disclose  the  business  transactions  of  any  person,  and  trade  secrets  or  names 
of  customers :  Provided,  That  nothing  in  this  section  shall  be  construed  to  pro- 
hibit the  Secretary  of  Agriculture  from  making  or  issuing  such  reports  as  he  may 
deem  necessary,  relative  to  the  conduct  of  any  board  of  trade,  or  of  the  trans- 
actions of  any  person  found  guilty  of  violating  the  provisions  of  this  Act 
under  the  proceedings  prescribed  in  section  6  of  this  Act:  Provided  further. 
That  the  Secretary  of  Agriculture  in  any  report  may  include  the  facts  as  to 
any  actual  transaction.  The  Secretary  of  Agriculture,  upon  his  own  initiative 
or  in  cooperation  with  existing  governmental  agencies,  shall  investigate  market- 
ing conditions  of  grain  and  grain  products,  and  by-products,  including  supply 
and  demand  for  these  commodities,  cost  to  the  consumer,  and  handling  and 
transportation  charges.  He  shall  likewise  compile  and  furnish  to  producers, 
consumers,  and  distributors,  by  means  of  regular  or  special  reports,  or  by  such 
methods  as  he  may  deem  most  effective,  information  respecting  the  grain  mar- 
kets, together  with  information  on  supply,  demand,  prices,  and  other  conditions, 
in  this  and  other  countries  that  affect  the  markets. 

Sec.  10.  [Penalties  for  faUure  to  evidence  contracts,  keep  records,  pay 
taxes,  etc.]  That  any  person  who  shall  fail  to  evidence  any  such  contract  by 
a  memorandum  in  writing,  or  to  keep  the  record,  or  make  a  report,  or  who 
shall  fail  to  pay  the  tax,  as  provided  in  sections  4  and  5  hereof,  or  who  shall 
fail  to  pay  the  tax  required  in  section  3  hereof,  shall  pay  in  addition  to  the 
tax  a  penalty  equal  to  50  per  centum  of  the  tax  levied  against  him  under  this 
Act  and  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  be 
fined  not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both, 
together  with  the  costs  of  prosecution. 

Sec.  11.  [Invalidity  of  part  of  act  —  effect  on  other  provisions.]  That  if 
any  provision  of  this  Act  or  the  application  thereof  to  any  person  or  circum- 
stances is  held  invalid,  the  validity  of  the  remainder  of  the  Act  and  of  the 
application  of  such  provision  to  other  persons  and  circumstances  shall  not  be 
affected  thereby. 

Sec.  12.  [Provision  relating  to  payment  of  tax  and  enforcement  of  penalties 
when  in  effect.]  That  no  tax  shall  be  imposed  by  this  Act  within  four  months 
after  its  passage,  and  no  fine,  imprisonment,  or  other  penalty  shall  be  enforced 
for  any  violation  of  this  Act  occurring  within  four  months  after  its  passage. 

Sec.  13.  [Uiscellaneous  powers  of  Secretary  of  Agriculture  —  oflScers  and 
employees.]  The  Secretary  of  Agriculture  may  cooperate  with  any  depart- 
ment or  agency  of  the  (Jovernment,  any  State,  Territory,  District,  or  possession, 
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or  department,  agency  or  political  subdivision  thereof,  or  any  person ;  and  shall 
have  the  power  to  appoint,  remove,  and  fix  the  compensation  of  such  officers 
and  employees,  not  in  conflict  with  existing  law,  and  make  such  expenditures 
for  rent  outside  the  District  of  Columbia,  printing,  telegrams,  telephones,  law 
books,  books  of  reference,  periodicals,  furniture,  stationery,  office  equipment, 
travel  and  other  supplies  and  expenses  as  shall  be  necessary  to  the  administra- 
tion of  this  Act  in  the  District  of  Columbia  and  elsewhere,  and  there  is  hereby 
authorized  to  be  appropriated,  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated,  such  sums  as  may  be  necessary  for  such  purposes. 


ALASKA 

Act  of  March  2, 1921, 11. 

District  Courts  Established  —  Judges  —  Divisions,  Terms,  «<c.— 
Sec,  4  of  Act  of  June  6, 1900,  Amended,  11. 

Act  of  March  4, 1921  (Sundry  CivU  Appropriation  Act),  13. 

Sec,    1.  Government    Railroad  —  Covering    into    Appropriation    Moneys 
Derived  from  Certain  Sources,  13. 
Hospitals  —  Admission  of  Patients,  13. 
Reindeer,  13. 

Act  of  Nov.  Id,  1921, 13. 

Government  Railroad  —  Construction  and  Equipment  —  Amount  of 
Expenditures  —  Act  of  March  12,  1914,  Amended,  13. 

CROSS-REFERENCE 

See  also  FOREIGN  RELATIONS 

An  Act  To  amend  section  4,  chapter  1  of  Title  I  of  an  Act  entitled  ''An  Act 
making  further  provision  for  a  civil  government  for  Alaska,  and  for 
other  purposes/'  approved  June  6,  1900,  as  heretofore  amended  by  sec- 
tion 2  of  an  Act  entitled  ''An  Act  to  amend  section  86  of  an  Act  to 
provide  a  government  for  the  Territory  of  Hawaii,  to  provide  for  addi- 
tional judges,  and  for  other  judicial  purposes, '  *  approved  Blarch  3,  1909, 
and  for  other  purposes. 

[Act  of  March  2,  1921.] 

[District  courts  established  —  judges  —  divisions,  terms,  etc. —  sec.  4  of 
Act  of  June  6,  1900  amended.]  That  section  4  of  chapter  1  of  Title  I  of 
the  Act  entitled  "An  Act  making  further  provision  for  a  civil  government  for 
Alaska,  and  for  other  purposes,''  approved  June  6,  1900,  as  amended  by  section 
2  of  an  Act  entitled  **  An  Act  to  amend  section  86  of  an  Act  to  provide  a  govern- 
ment for  the  Territory  of  Hawaii,  to  provide  for  additional  judges,  and  for 
other  judicial  purposes,"  approved  March  3,  1909,  which  section  also  con- 
stitutes section  363  of  the  Compiled  Statutes  of  the  Territory  of  Alaska,  1913, 
be,  and  the  same  hereby  is,  further  amended  so  as  to  read  as  follows : 

"  Sec.  363.  There  is  hereby  established  a  district  court  for  the  District  of 
Alaska,  with  the  jurisdiction  of  district  courts  of  the  United  States  and  with 
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general  jurisdiction  in  civil,  criminal,  equity,  and  admiralty  causes;  and  four 
district  judges  shall  be  appointed  for  the  district,  each  at  an  annual  salary  of 
$7,500,  who  shall  during  their  terms  of  office  reside  in  the  divisions  of  the  dis- 
trict to  which  they  may  be  respectively  assigned  by  the  President.  The  court 
shall  consist  of  four  divisions,  which  shall  also  be  recording  divisions. 

''  Division  numbered  one  shall  consist  of  all  that  part  of  the  District  of 
Alaska  lying  east  of  the  one  hundred  and  forty-first  meridian  of  west  longitude. 

*'  Division  numbered  two  shall  consist  of  all  that  territory  lying  west  of  a 
line  commencing  on  the  Arctic  coast  at  the  one  hundred  and  forty-eighth 
meridian;  thence  extending  south  along  the  easterly  watershed  of  the  Colville 
River  to  a  point  on  the  Rocky  Mountain  divide  between  the  headwaters  of  Colville 
River  on  the  north  and  west  and  the  waters  of  the  Chandlar  River  on  the  south ; 
thence  southwesterly  along  the  divide  between  the  waters  of  the  Colville  River, 
Kotzebue  Sound,  and  Norton  Sound  on  the  north  and  west  and  the  waters  of  the 
Yukon  on  the  south  to  the  one  hundred  and  sixty-first  meridian  of  west  longi- 
tude;  thence  along  said  meridian  to  a  point  midway  between  the  Yukon  River 
and  the  Euskokwim  River;  thence  southwesterly  to  the  point  of  intersection 
of  the  sixty-first  parallel  of  north  latitude  with  the  shore  of  Bering  Sea ;  the  said 
division  to  include  all  the  islands  lying  north  of  the  fifty-eighth  parallel  of 
north  latitude  and  west  of  the  one  hundred  and  forty-eighth  meridian  of 
west  longitude,  excepting  Nelson  Island,  all  islands  in  Kuskokwim  Bay,  all 
islands  in  Bristol  Bay,  and  all  islands  in  the  Gulf  of  Alaska,  north  of  the  fifty- 
eighth  parallel  of  north  latitude. 

**  Division  numbered  three  shall  consist  of  all  that  territory  lying  south  and 
west  of  the  line  starting  on  the  coast  of  the  Gulf  of  Alaska  at  the  one  hundred 
and  forty-first  meridian  of  west  longitude ;  thence  northerly  along  said  meridian 
to  a  point  due  east  from  Mount  Kimball ;  thence  west  to  the  summit  of  Mount 
Eamball;  thence  south  westerly  along  the  southerly  watershed  of  the  head- 
waters of  Tanana  River;  thence  westerly  along  the  divide  between  the  waters 
of  the  Gulf  of  Alaska  on  the  south  and  the  waters  of  the  Yukon  on  the  north 
to  the  summit  of  Mount  McKinley;  thence  continuing  southwesterly  along 
the  divide  between  the  waters  of  the  Kuskokwim  River  and  Bay  on  the  north 
and  west  and  the  Gulf  of  Alaska  and  Bristol  Bay  on  the  south  to  the  westerly 
point  of  Cape  Newenham;  the  said  division  to  include  the  Alaska  Peninsula, 
the  Aleutian  and  Pribilof  Islands,  and  all  islands  along  and  off  the  coast  of  this 
division,  between  Cape  Newenham  and  the  point  where  the  one  hundred  and 
forty-first  meridian,  west  longitude,  intersects  the  northern  line  of  the  territory. 

"  Division  numbered  four  shall  consist  of  that  part  of  the  district  of  Alaska 
lying  east  of  the  second  division  and  north  of  the  third  division,  and  all  islands 
along  the  north  coast  of  said  division,  east  of  the  one  hundred  and  forty-eighth 
meridian  of  west  longitude,  also  Nelson  Island  and  all  islands  in  Kuskokwim  Bay. 

**  One  general  term  of  court  shall  be  held  each  year  at  Juneau,  and  such 
additional  terms  at  other  places  in  the  first  division  as  the  Attorney  General 
may  direct.  One  general  term  of  court  shall  be  held  each  year  at  Nome,  and 
such  additional  terms  at  other  places  in  the  second  division  as  the  Attorney 
General  may  direct.  One  general  term  of  court  shall  be  held  each  year  at 
Valdez,  and  such  additional  terms  at  other  places  in  the  third  division  as 
the  Attorney  General  may  direct.  One  general  term  of  court  shall  be  held  each 
year  at  Fairbanks,  and  such  additional  terms  at  other  places  in  the  fourth 
division  as  the  Attorney  General  may  direct.    Each  of  the  judges  is  authorized 
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and  directed  to  hold  such  special  terms  of  court  as  may  be  necessary  for  the 
public  welfare  or  for  the  dispatch  of  the  business  of  the  court  at  such  times 
and  places  in  their  respective  districts  as  any  of  them,  respectively,  may  deem 
expedient,  or  as  the  Attorney  General  may  direct ;  and  each  shall  have  authority 
to  employ  interpreters  and  to  make  allowances  for  the  necessary  expenses  of 
his  court  and  to  employ  an  official  court  stenographer  at  such  compensation 
as  shall  be  fixed  by  the  Attorney  General.  At  least  thirty  days'  notice  shall 
be  given  by  the  judge,  or  the  clerk,  of  the  time  and  place  of  holding  the  several 
terms  of  the  court/' 

For  8ec.  4  of  the  Act  of  June  6,  1900,  amended  by  the  text,  as  it  read  after  the  amend- 
ment of  March  3,  1909,  Bee  1  Fed.  SUt.  Ann.   (2d  ed.)  261. 


[Sec.  1.]  •  •  •  [Oovermnent  Railroad  —  covering  into  appropriation 
moneys  derived  from  certain  sources.]  During  the  fiscal  year  1922  there  shall  y/ 
be  covered  into  the  appropriation  established  from  time  to  time  under  the 
Act  entitled  **An  Act  to  authorize  the  President  of  the  United  States  to  locate, 
construct,  and  operate  railroads  in  the  Territory  of  Alaska,  and  for  other  pur- 
poses,'' approved  March  12,  1914,  as  amended,  the  proceeds  of  the  sale  of 
material  utilized  for  temporary  work  and  structures  in  connection  with  the 
operations  under  said  Act,  as  well  as  the  sales  of  all  other  condemned  property 
which  has  been  purchased  or  constructed  under  the  provisions  thereof,  also  any 
moneys  refunded  in  connection  with  the  construction  and  operations  under 
said  Act,  and  a  report  hereunder  shall  be  made  to  Congress  at  the  beginning  of 
its  next  session. 

This  and  the  paragraphs  which  foHow  are  from  the  Sundry  Civil  Appropriation  Act  of 
March  4,  1921. 

For  Act  of  March  12,  1914,  mentioned  in  the  text,  see  1  Fed.  Stat.  Ann.   (2d  ed.)   336. 

*  *  *    [Hospitals  —  admission  of  patients.]    Patients  who  are  not  indigent     ^' 
may  be  admitted  to  the  hospitals  for  care  and  treatment  on  the  payment  of 
such  reasonable  charges  therefor  as  the  Secretary  of  the  Interior  sliall  prescribe. 

See  note  to  preceding  paragraph. 

•  •  •     [Reindeer.]    For  support  of  reindeer  stations  in  Alaska  and  instruc- 
tion of  Alaskan  natives  in  the  care  and  management  of  reindeer,  $10,000,  to 

be  available  immediately:  Provided,  That  the  Commissioner  of  Education  is  ^ 
authorized  to  sell  such  of  the  male  reindeer  belonging  to  the  Government  as 
he  may  deem  advisable  and  to  use  the  proceeds  in  the  purchase  of  female  reindeer 
belonging  to  missions  and  in  the  distribution  of  reindeer  to  natives  in  those 
portions  of  Alaska  in  which  reindeer  have  not  yet  been  placed  and  which  are 
adapted  to  the  reindeer  industry. 

See  note  under  first  paragraph  of  this  section. 


An  Act  To  amend  an  Act  entitled  "An  Act  to  authorize  the  President  of  tiie 
United  States  to  locate,  construct,  and  operate  railroads  in  the  Territory 
of  Alaska,  and  for  other  purposes,"  approved  March  12, 1914,  as  amended. 

[Act  of  Nov.  18,  1921.] 

[Government  railroad  —  construction  and  equipment  —  amount  of  expendi- 
tures—Act of  March  12,  1914  amended.]    That  the  Act  entitled  ''An  Act 
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to  authorize  the  President  of  the  United  States  to  locate,  construct,  and  operate 
railroads  in  the  Territory  of  Alaska,  and  for  other  purposes,"  approved  March 
12,  1914,  as  amended,  is  further  amended  by  adding  at  the  end  of  section  2 
a  proviso  to  read  as  follows : 

**  Provided  further,  That  in  order  to  complete  the  construction  and  equip- 
ment of  the  railroad  between  Seward  and  Fairbanks,  together  with  necessary 
sidings,  spurs,  and  lateral  branches,  there  is  hereby  authorized  to  be  appro- 
priated, in  addition  to  all  sums  heretofore  appropriated  therefor,  the  sum  of 
$4,000,000,  to  be  immediately  and  continuously  available  until  expended." 

For  Act  of  March  12,  1914,  here  amended,  see  1  Fed.  6tat.  Ann.  (2d  ed.)  33tt. 


ALIEN  PROPERTY  CUSTODIAN 

See  Trading  ¥aTH  the  Enemy 


ALIENS 

See  Chinese  Exclusion;  Immigration;  Passports;  Patents;  Seamen 


AMBASSADORS 

See  Diplomatic  and  Consular  Officers 


AMERICAN  NATIONAL  RED  CROSS 

See  Charities 


ANIMALS 

See  Stockyards 


ANTIDUMPING  ACT 

See  Customs  Duties 


ARBITRATION 

See  Foreign  Relations 
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ARLINGTON   MEMORIAL  AMPHITHEATER 

See  Cemeteries 


ARMY 


See  Cemeteries;  Census;  Claims;  Hospitals  and  Asylums;  War  Depart- 
ment AND  Military  Establishment 


BANKS 

See  Agriculture ;  Corporations;  National  Banks 


BONDS 

See  Agriculture;  Public  Debt;  Surety  and  Suretyship 


BOUNDARIES 

See  Foreign  Relations;  States 


BUDGET  AND  ACCOUNTING  ACT 

See  Executive  Departments 


BUREAU  OF  STANDARDS 

See  Weights  and  Measures 


cables 

See  Telegraphs,  Telephones  and  Cables 


CANADA 

See  Foreign  Belations 
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CANALS 

See  Highways 


CEMETERIES 

Act  of  March  4,  1921, 16. 

Sec.    1.  Arlington  Memorial  Amphitheater  —  Memorials  and  Entombment 
of  Bodies  —  Creation  of  Commission,  16. 

2.  Chairman  of  Commission  —  Executive  and  Disbursing  officer,  16, 

3.  Congressional  Control  over  Memorials  and  Entombments,  16. 

4.  Persons    Commemorated    in    Amphitheater  —  Lapse    of    Certain 

Period  After  Death  When  Necessary,  16, 

5.  Proposed  Memorials  as  Subject  to  Approval  of  Commission,  17. 

Res.  of  March  4,  1921,  No.  67,  17. 

Burial  of  Unknown  American  Serving  in  World  War  in  Arlington 
Memorial  Amphitheater,  17. 

Act  of  MarcJi  4,  1921  (Sundry  Civil  Appropriation  Act),  17. 

Sec.     1.  National  Cemetery  —  Railroads  —  Right  of  Way,  17. 

Approaches  to  National  Cemetery  —  Maintenance,  17. 

An  Act  To  provide  for  the  erection  of  memorials  and  the  entombment  of 
bodies  in  the  Arlingfton  Memorial  Amphitheater,  in  Arlington  National 
Cemetery,  Virginia. 

\Act  of  March  4,  1921.] 

[Seo.  1.]  [Arlington  Memorial  Amphitheater  —  memorials  and  entomb- 
ment of  bodies  —  creation  of  commission.]  That  a  commission  is  hereby  created, 
to  be  composed  of  the  Secretary  of  War  and  the  Secretary  of  the  Navy,  which 
shall  submit  annually  to  the  President,  who  shall  transmit  the  same  to  Congress 
by  the  first  Monday  in  December,  recommendations  as  to  what,  if  any,  inscrip- 
tions, tablets,  busts,  or  other  memorials  shall  be  erected,  and  what,  if  any, 
bodies  of  deceased  members  of  the  Army,  Navy,  and  Marine  Corps  shall  be 
entombed  during  the  next  ensuing  year  within  the  Arlington  Memorial  Amphi- 
theater, in  the  Arlington  National  Cemetery,  Virginia:  Provided,  That  no 
memorial  shall  be  placed  and  no  body  shall  be  interred  in  the  grounds  about 
the  Arlington  Memorial  Amphitheater  within  a  distance  of  two  hundred  and 
fifty  feet  from  the  said  memorial. 

Sec.  2.  [Chairman  of  commission  —  executive  and  disbursing  officer.]  That 
the  Secretary  of  War  shall  be  the  chairman  of  the  said  commission  and  the 
depot  quartermaster  of  the  Army  in  Washington  shall  be  its  executive  and 
disbursing  officer. 

Sec.  3.  [Congressional  control  over  memorials  and  entombments.]  That 
no  inscription,  tablet,  bust,  or  other  memorial  shall  be  erected  nor  shall  any 
body  be  entombed  within  the  Arlington  Memorial  Amphitheater  unless  specific- 
ally authorized  in  each  case  by  Act  of  the  Congress. 

Sec.  4.  [Persons  commemorated  in  amphitheater  —  lapse  of  certain  period 
after  death  when  necessary.]  That  no  inscription,  tablet,  bust,  or  other  memo- 
rial as  herein  provided  for  shall  be  erected  to  commemorate  any  person  who 
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shall  not  have  rendered  conspicuously  distinguished  service  in  the  United  States 
Army,  Navy,  or  Marine  Corps,  nor  shall  the  body  of  any  such  person  be 
entombed  in  the  Arlington  Memorial  Amphitheater ;  nor  shall  any  such  memorial 
be  erected  or  any  body  be  entombed  therein  within  ten  years  after  the  date 
of  the  death  of  the  person  so  to  be  commemorated,  except  as  heretofore  or  here- 
after authorized  by  Congress. 

Sec.  5.  [Proposed  memorials  as  subject  to  approval  of  commission.]  That 
the  character,  design,  and  location  of  any  such  inscriptions,  tablets,  busts, 
or  other  memorials  when  authorized  as  herein  provided  shall  be  subject  to 
the  approval  of  the  commission  herein  created,  which  shall  in  each  case  obtain 
the  advice  of  the  Commission  of  Fine  Arts. 


Joint  Resolution  Providing  for  the  bringing  to  the  United  States  of  the  body 
of  an  unknown  American^  who  was  a  member  of  the  American  Expedi- 
tionary Forces,  who  served  in  Europe  and  lost  his  life  during  the  World 
War,  and  for  the  burial  of  the  remains  with  appropriate  ceremonies. 

[Res,  of  March  4,  1921,  No,  67.] 

[Burial  of  unknown  American  serving  in  World  War  in  Arlington  Memo- 
rial Amphitheater.]  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized 
and  directed,  under  regulations  to  be  prescribed  by  him,  to  cause  to  be  brought 
to  the  United  States  the  body  of  an  American,  who  was  a  member  of  the 
American  Expeditionary  Forces  who  served  in  Europe,  who  lost  his  life  dur- 
ing the  World  War  and  whose  identity  has  not  been  established,  for  burial  in 
the  Memorial  Amphitheater  of  the  National  Cemetery  at  Arlington,  Virginia. 

Such  sum  as  may  be  necessary  to  carry  out  the  provisions  of  the  joint  resolu- 
tion is  hereby  authorized  to  be  expended  by  the  Secretary  of  War. 


[Sec.  1.]  •  •  •  [National  cemetery  —  railroads  —  right  of  way.]  That 
no  railroads  shall  be  permitted  upon  the  right  of  way  which  may  have  been 
acquired  by  the  United  States  to  a  national  cemetery,  or  to  encroach  upon  any 
roads  or  walks  constructed  thereon  and  maintained  by  the  United  States. 

This  and  the  paragraph  following  are  from  the  Sundry  Civil  Appropriation  Act  of 
March    4,    1921. 

*  *  *  [Approaches  to  national  cemetery  —  maintenance.]  No  part  of 
any  appropriation  for  national  cemeteries  or  the  repair  of  roadways  thereto 
shall  be  expended  in  the  maintenance  of  more  than  a  single  approach  to  any 
national  cemetery. 

See  note   to   preceding   paragraph. 


CENSUS 

Res.  of  March  3,  1931,  No.  65, 18. 

Fourteenth  Decennial  Census  —  Emimerators  for  Army  and  Navy 
—  Validation  of  Appointment  —  Payment,  18. 

Act  of  March  .?,  1921    (Legislative,  Executive   and  Judicial   Appropriation 

Act),  18. 
Sec.    1.  Census  Office  —  Suspension  of  Unnecessary  Work,  18. 
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Joint  Resolution  To  authorise  payment  to  members  of  the  Army  and  Navy 
who  were  employed  as  enumerators  during  the  Fourteenth  Decennial 
Census  to  take  the  census  of  persons  in  the  Army  and  Navy. 

[Res,  of  March  3,  1921,  No.  65,] 

[Fourteenth  Decennial  Census  —  enumerators  for  army  and  navy  —  valida- 
tion of  appointment  —  pasnnent.]  Whereas  it  appears  that  in  making  an 
enumeration  of  persons  in  the  Army  and  Navy  for  the  Fourteenth  Decennial 
Census,  in  the  judgment  of  the  Director  of  the  Census  it  was  impracticable  to 
do  otherwise  than,  with  the  official  sanction  of  the  Army  and  Navy,  employ 
officers  and  enlisted  men  of  the  Army  and  Navy  as  enumerators,  and  that  such 
officers  and  enlisted  men  were  duly  employed  to  make  the  enumeration  and 
were  promised  compensation  at  the  rate  of  3  cents  for  each  person  enumerated ; 
and 

Whereas  the  vouchers  for  such  compensation  have  been  disallowed  by  the 
accounting  officers  of  the  Treasury  Department  on  the  ground  that  payment 
thereof  was  unwarranted ;  and 

Whereas  it  further  appears  that  in  the  judgment  of  the  Director  of  the  Census 
the  census  of  the  military  and  naval  forces  was  taken  more  accurately  by  reason 
of  the  assurance  of  compensation  to  such  enumerators  than  if  it  had  been  taken 
under  orders  of  the  War  Department :    Therefore  be  it 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  Assemhled,  That  the  appointment  of  such  enumerators  be, 
and  the  same  is  hereby,  validated  and  that  the  moneys  appropriated  for  the 
Fourteenth  Decennial  Census  are  hereby  made  available  for  the  payment  of 
their  services  as  such  enumerators. 

For  Act  providing  for  taking  of  Fourteenth  Decennial  Census,  see  1910  Supp.  Fed.  Stat. 
Ann.  16. 


[Sec.  1.]  •  •  •  [Census  office  —  suspension  of  unnecessary  work.]  That 
the  Secretary  of  Commerce  is  authorized,  in  his  discretion,  to  suspend  during 
the  decennial  census  period  such  woi*k  of  the  Census  Office,  other  than  the 
Fourteenth  Census,  as  he  may  deem  advisable. 

This  is  from  the  Legislative,   Executive  and   Judicial   Appropriation  Act  of  March  3, 
1921. 


CHARrriES 

Act  of  March  3, 1921. 

Sec,    1,  American  National  Red  Cross  —  Executive  Committee  of  Central 
Committee  —  Quorum  —  Sec,    5    of    Act    of    Jan,    5,    1905, 
Amended,  18, 
2,  Time  of  Taking  Effect  of  Act,  18. 

An  Act  To  amend  section  6  of  the  Act  entitled  ''An  Act  to  incorporate  the 
American  National  Red  Cross,"  approved  January  6,  1906. 

[Act  of  March  3,  1921.] 

[Sec.  1.]  [American  National  Bed  Cross  —  executive  committee  of  central 
committee  —  quorum  —  sec.  6  of  Act  of  Jan.  6, 1905,  amended.]  That  section 
5  of  the  Act  for  the  incorporation  of  the  American  National  Red  Cross  approved 
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January  5,  1905,  be,  and  the  same  hereby  is^  amended  so  that  the  executive 
committee  of  the  central  committee  shall  consusrt;  of  nine  instead  of  seven 
persons,  five  of  whom  shall  be  a  quorum. 

Seo.  2.  [Time  of  taking  effect  of  Act.]     That  this  Act  shall  take  effect 
immediately. 

For  see.  5  as  originally  enacted  see  2  Fed.  Stat.  Ann.  (2d  ed.)  63. 


CHILD  LABOR 

Tax  on  employment,  see  Internal  Bevenub 


CHILDREN'S  BUREAU  OF  LABOR 

DEPARTMENT 

See  Health  and  Quarantine 


CHINA 


See  Chinese  Exclusion;  Diplomatic  and  Consular  Officers; 

Judicial  Officers 


CHINESE  EXCLUSION 

Res.  of  Nov.  23,  1921,  No.  29,  19. 

Sec.  1.  Registration  of  Chinese  Men  Attacked  to  Military  Expedition 
against  Mexico  in  1916,  19. 
2.  Method  of  Registration  —  Certificate  as  Evidence  —  Examination 

—  Deportation,  20. 
3.  Charges  Incident  to  Procurement  of  Certificate,  20. 

Joint  Besolution  Pennittiiiff  certain  Ohinese  to  register  under  certain  pro- 
visions and  conditions. 

[Res.  of  Nov.  23, 1921,  No.  29.] 

[Sec.  1.]  *  *  *  [Registration  of  Ohinese  men  attached  to  military  ex- 
pedition against  Mexico  in  1916.]  That  the  Commissioner  General  of 
Immigration  be,  and  he  hereby  is,  authorized  and  directed  to  register,  and 
to  issae  an  appropriate  certificate  showing  registration  to,  the  three  hundred 
and  sixty-five  Chinese  men,  now  temporarily  domiciled  in  the  United  States,  who 
attached  themselves  to  the  punitive  military  expedition  under  the  command 
of  General  Pershing  which  entered  Mexico  in  1916,  and  who  were  brought 
into  the  United  States  as  refugees  by  said  expedition  when  it  returned  from 
Mexico. 
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Sec.  2.  [Method  of  registration  —  certificate  as  evidence  —  examination  — 
deportation.]  That  the  registration  hereby  provided  shall  correspond  as  nearly 
as  circitmstances  permit  to  the  registration  of  domiciled  Chinese  prescribed  by 
section  6  of  the  Act  approved  May  5,  1892  (Twenty-seventh  Statutes  at  Large, 
page  25),  as  amended  by  section  1  of  the  Act  approved  November  3,  1893 
(Twenty-eighth  Statutes  at  Large,  page  7),  and  the  certificates  of  registration 
issued  to  such  Chinese  shall  constitute  evidence  of  their  right  to  be  and  remain 
within  the  United  States :  Provided,  however,  That  before  being  registered  here- 
under the  said  Chinese  shall  be  given  the  examination  prescribed  by  the  Immi- 
gration Act  of  February  5,  1917  (Thirty-ninth  Statutes  at  Large,  page  874), 
with  the  exception  of  the  reading  test  prescribed  by  section  3  thereof,  and  such 
of  them  as  may  be  found  inadmissible  under  said  Act  shall  not  be  registered 
hereunder,  but  shall  be  deported  by  the  Secretary  of  Labor  in  the  manner 
prescribed  by  section  19  of  said  Immigration  Act:  Provided,  further,  That  if 
any  of  the  said  Chinese  shall,  at  any  time  after  being  registered  pursuant  to 
this  resolution,  become  members  of  any  of  the  classes  for  the  expulsion  of  which 
provision  is  made  in  section  19  of  the  said  Immigration  Act,  they  shall  be 
taken  into  custody  and  deported  upon  the  warrant  of  the  Secretary  of  Labor 
in  accordance  with  the  terms  of  said  section. 

For  sec.  6  of  Act  of  May  5,  1895,  as  amended,  mentioned  in  the  text,  see  2  Fed.  Stat.  Ann. 
(2d  ed.)    08. 
For  Act  of  Feb.  5,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  211  et  seq. 

Sec.  3.  [Charges  incident  to  procurement  of  certificate.]  That  the  certificate 
of  registration  herein  provided  shall  be  issued  to  the  said  Chinese  by  the  Com- 
missioner General  without  charge;  and  it  shall  be  unlawful  for  any  person, 
directly  or  indirectly,  to  collect  any  fee,  gift,  or  remuneration  for  services 
rendered,  or  alleged  to  have  been  rendered,  said  Chinese  in  the  procurement 
of  such  certificate  or,  directly  or  indirectly,  to  collect  from  the  said  Chinese 
any  fee,  gift,  or  remuneration  for  services  performed  in  placing  before  Congress 
evidence  or  information  on  which  the  passage  of  this  resolution  is  based;  and 
any  person  who  shall  violate  either  of  these  provisions  shall  be  deemed  guilty 
of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not  more  than  $10,000  or 
by  imprisonment  for  not  more  than  six  monthr,  or  by  both  such  fine  and 
imprisonment. 


CITIZENSHIP 

See  Diplomatic  and  Consular  Officers;  Virgin  Islands 


CIVIL  SERVICE 

Act  of  March  3,  1921    (Legislative,  Execictive  and  Judicial  Appropriation 
Act),  20, 
Sec.    1.  Reiireynent  of  Employees  iVi   Civil  Service  —  Appropriation  for 
Carrying  Out  Sec,  13  of  Act  of  May  22, 1920,  20. 

[Sec.  1.]  •  •  •  [Retirement  of  employees  in  civil  service  —  appropria- 
tion for  carrying  out  sec.  13  of  Act  of  May  22,  1920.]  To  carry  out  the  pro- 
visions of  section  13  of  the  Act  entitled  *'An  Act  for  the  retirement  of  employees 


CLAIMS  21 

in  the  classified  civil  service,  and  for  other  purposes,"  approved  May  22,  1920, 
including  personal  services  in  the  District  of  Columbia,  stationery,  printing, 
purchase  of  books,  office  equipment,  and  other  supplies,  $40,000:  Provided, 
That  no  person  shall  be  employed  hereunder  at  a  rate  of  compensation  exceeding 
$1,740  per  annum  except  one  at  $2,000  and  four  at  $1,800  each. 

This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  3,  1921, 
For  sec.  13  of  the  Act  of  May  22,  1920,  mentioned  in  the  text,  see  1920  Supp.  Fed.  Stat. 
Ann.  23. 


CLAIMS 

Act  of  March  4, 1921,  21. 

Private   Property  Destroyed  in  Military  Service   Belonging   to 
Officers,  Enlisted  Men  and  Nurses  —  Former  Acts  Amended,  21, 

CROSS-REFERENCES 
See  also  FOREIGN  RELATIONS;  TRADING  WITH  THE  ENEMY 

An  Act  To  amend  an  Act  entitled  ''An  Act  to  provide  for  the  settlement  of 
the  claims  of  officers  and  enlisted  men  of  the  Army  for  the  loss  of  private 
property  destroyed  in  the  military  service  of  the  United  States, ' '  approved 
Blarch  3,  1886,  as  amended  by  the  Act  of  July  9,  1918,  and  for  other 
purposes. 

[Act  of  March  4,  1921.] 

[Private  property  destroyed  in  military  service  belonging  to  officers, 
enlisted  men  and  nurses  —  former  acts  amended.]  That  the  Act  entitled  ' '  An 
Act  to  provide  for  the  settlement  of  the  claims  of  oflScers  and  enlisted  men  of 
the  Army  for  loss  of  private  property  destroyed  in  the  military  service  of  the 
United  States,*'  approved  March  3,  1885,  as  amended  by  the  Act  of  July  9, 
1918  (Fortieth  Statutes,  page  880),  be,  and  the  same  hereby  is,  amended  to 
read  as  follows: 

**  Section  1.  That  private  property  belonging  to  officers,  enlisted  men,  and 
members  of  the  Nurse  Corps  (female)  of  the  Army,  including  all  prescribed 
articles  of  equipment  and  clothing  which  they  are  required  by  law  or  regula- 
tion to  own  and  use  in  the  performance  of  their  duties,  and  horses  and  equip- 
ment required  by  law  or  regulations  to  be  provided  by  mounted  officers,  which 
since  the  5th  day  of  April,  1917,  has  been  or  shall  hereafter  be  lost,  damaged,  or 
destroyed  in  the  military  service,  shall  be  replaced,  or  the  damage  thereto,  or 
its  value  recouped  to  the  owner  as  hereinafter  provided,  when  such  loss,  damage, 
or  destruction  has  occurred  or  shall  hereafter  occur  without  fault  or  negligence 
on  the  part  of  the  owner  in  any  of  the  following  circumstances : 

*'  First.  When  such  private  property  so  lost,  damaged,  or  destroyed  was 
shipped  on  board  an  unseaworthy  vessel  by  order  of  an  officer  authorized  to  give 
such  order  or  direct  such  shipment. 

*'  Second.  When  it  appears  that  such  private  property  was  so  lost,  damaged, 
or  destroyed  in  consequence  of  its  owner  having  given  his  attention  to  the 
saving  of  human  life  or  property  belonging  to  the  United  States  which  was 
in  danger  at  the  same  time  and  under  similar  circumstances,  or  while,  at 
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the  time  of  such  loss,  damage,  or  destruction,  the  claimant  was  engaged  in 
authorized  military  duties  in  connection  therewith. 

**  Third.  When  during  travel  under  orders  such  private  property,  includ- 
ing the  regulating  allowance  of  baggage,  transferred  by  a  common  carrier,  or 
otherwise  transported  by  the  proper  agent  or  agency  of  the  United  States 
Qovernment,  is  lost,  damaged,  or  destroyed;  but  replacement,  recoupment,  or 
commutation  in  these  circumstances,  where  the  property  was  or  shall  be  trans- 
ported by  a  common  carrier,  shall  be  limited  to  the  extent  of  such  loss,  damage, 
or  destruction  over  and  above  the  amount  recoverable  from  said  carrier. 

**  Fourth.  When  such  private  property  is  destroyed  or  captured  by  the 
enemy,  or  is  destroyed  to  prevent  its  falling  into  the  hands  of  the  enemy,  or 
is  abandoned  on  account  of  lack  of  transportation  or  by  reason  of  military 
emergency  requiring  its  abandonment,  or  is  otherwise  lost  in  the  field  during 
campaign. 

'*  Sec.  2.  That  except  as  to  such  property  as  by  law  or  regulation  is  required 
to  be  possessed  and  used  by  officers,  enlisted  men,  and  members  of  the  Army 
Nurse  Corps  (female),  respectively,  the  liability  of  the  Qovernment  under  this 
Act  shall  be  limited  to  damage  to  or  loss  of  such  sums  of  money  or  such  articles 
of  personal  property  as  the  Secretary  of  War  shall  decide  or  declare  to  be 
reasonable,  useful,  necessary,  and  proper  for  officers,  enlisted  men,  or  members 
of  the  Army  Nurse  Corps  (female),  respectively,  as  the  case  may  be,  to  have 
in  their  possession  while  in  quarters,  or  in  the  field,  engaged  in  the  public  service 
in  the  line  of  duty. 

**  Sec.  3.  That  the  Secretary  of  War  is  authorized  and  directed  to  examine 
into,  ascertain,  and  determine  the  value  of  such  property  lost,  destroyed,  cap- 
tured, or  abandoned  as  specified  in  the  foregoing  paragraphs,  or  the  amount 
of  damage  thereto,  as  the  case  may  be ;  and  the  amount  of  such  value  or  damage 
so  ascertained  and  determined  shall  be  paid  by  disbursing  officers  of  the  Army, 
or  such  property  lost,  destroyed,  captured,  or  abandoned,  or  so  damaged  as  to 
be  imfit  for  service,  may  be  replaced  in  kind  from  Government  property  on  hand 
when  the  Secretary  of  War  shall  so  direct. 

*'  Sec.  4.  That  the  tender  of  replacement  or  of  commutation  or  the  deter- 
mination made  by  the  Secretary  of  War  upon  a  claim  presented,  as  provided 
for  in  the  foregoing  section,  shall  constitute  a  final  determination  of  any 
claim  cognizable  under  this  chapter,  and  such  claim  shall  not  thereafter  be 
reopened  or  considered. 

**  Sec.  5.  That  no  claim  arising  under  this  Act  shall  be  considered  unless 
made  within  two  years  from  the  time  that  it  accrued,  except  that  when  a 
claim  accrues  in  time  of  war,  or  when  war  intervenes  within  two  years  after  its 
accrual,  such  claim  may  be  presented  within  two  years  after  peace  is  established. 

''  Sec.  6.  That  for  the  payment  of  claims  arising  and  established  under  this 
Act  there  is  hereby  appropriated,  out  of  any  moneys  in  the  Treasury  not  other- 
wise appropriated,  the  sum  of  $300,000. 

*'  Sec.  7.  That  so  much  of  the  Act  of  March  28,  1918  (Fortieth  Statutes, 
pages  479,  480) ,  as  makes  provision  for  the  presentation,  adjustment,  and  pay- 
ment of  claims  of  officers  and  enlisted  men  for  loss  of  private  property  destroyed 
in  the  military  service  be,  and  the  same  hereby  is,  repealed. ' ' 

For  former  acts  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  89. 
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GL£RKS  OF  COURTS 

See  Judicial  Officers 


COAST  AND  geodetic  SURVEY 

Act  of  March  4, 1921  (Sundry  CivU  Appropriation  Act),  23. 
Sec.    1.  Assistant  Director  —  Designation  of  Engineer,  23. 

[Sec.  1.]  •  •  •  [Assistant  director  —  designation  of  engineer.]  That  the 
Secretary  of  Commerce  may  designate  one  of  the  hydrographie  and  geodetic 
engineers  to  act  as  assistant  director. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1021. 


COINAGE,  MINTS  AND  ASSAY  OFFICES 

Act  of  May  27, 1921,  23. 

Sec.  403.  Value  of  Foreign  Coins  — Amendment  and  Repeal  of  Statutes,  23. 

Sec.  403.  [Value  of  foreign  coins  —  amendm^it  and  repeal  of  statutes.] 

This  section  amends  sec.  25  of  Act  of  Aug.  27,  1894  (2  Fed.  Stat.  Ann.  (2d  ed.)  368), 
and  repeals  K.  S.  sees.  2903  (2  Fed.  Stat.  Ann.  (2d  ed.)  1047)  and  3565  (2  Fed.  SUt. 
Ann.  (2d  ed.)  365).  It  will  be  found  set  out  in  the  title  Customs  Duties,  infra,  tiiis 
volume. 


COMMERCE 

See  Agriculture;  Corporations;  Interstate  Commerce;  Stockyards 


COMMERCE  DEPARTMENT 

Act  of  March  3,  1921   (Legislative,  Executive  and  Judicial  Appropriation 
Act),  23. 

Sec.    1.  Purchases    from    Contingent    Funds  —  Applicability    of    R.    S. 
Sec.  3683,  23. 

CROSS-REFESENCB 

See  also  EXECUTIVE  DEPARTMENTS 

[Sec.  1.]     •  •  •    [Purchases   from   contingent   fvnds  —  applicability  of      v 
B.  8.  sec.  3683.]    Hereafter  section  3683  of  the  Revised  Statutes  of  the  United 
States  shall  not  be  construed  to  apply  to  any  purchase  made  by  the  Depart- 
ment of  Commerce  when  the  aggregate  amount  involTed  does  not  exceed  the 
sum  of  $25. 

This  ia  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  3^ 
1921. 
For  R.  S.  sec.  3683  mentioned  in  the  text,  see  3  Fed.  StaA.  Ann.  (2d  ed.)    141. 
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COMPTROLLER  OF  CURRENCY 

See  Executive  Departments;  Tbeasubt  Department 


CONGRESS 

Res.  of  Dec.  19,  1920,  No,  54,  24. 

Sec,    1.  Reorganization    of    Administrative    Branch    of    Oovemment-^ 
Creation  of  Congressional  Committee  for  Purpose,  24, 

2,  Scope  of  Committee's  Power,  24. 

3,  Reports   to   Congress  —  Employment  of  Assistants  —  Compensa- 

tion—  Expenditures  of  Committee,  25. 

4,  Duty  of  Administrative  Service  to  Furnish  Information  to  uom- 

mittee  —  Examination  of  Records,  25. 

Act  of  March  1,  1921  C  First  Deficiency  Act,  Fiscal  Year  1921  "),  25. 
Sec.    1,  House  —  Index  to  Daily  Calendar,  25. 

CROSS-REFERENCES 

See  also  CEMETERIES;  EXECUTIVE  DEPARTMENTS;  POSTAL  SERV- 
ICE, WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT; 
WATERS. 

Joint  Resolution  To  create  a  Joint  Committee  on  the  Seorj^anization  of  the 
Administrative  Branch  of  the  Oovemment.^ 

[Res.  of  Dec.  19,  1920.    No.  54.] 


[Sec.  1.]  [Reorganisation  of  administrative  branch  of  government  —  crea- 
tion of  Congressional  Committee  for  purpose.]  That  a  joint  committee  is 
created,  to  be  known  as  the  Joint  Committee  on  Reorganization,  which  shall 
consist  of  three  Members  of  the  Senate  to  be  appointed  by  the  President  thereof, 
and  three  Members  of  the  House  of  Representatives  to  be  appointed  by  the 
Speaker  thereof.  Vacancies  occurring  in  the  membership  of  the  committee  shall 
be  filled  in  the  same  manner  as  the  original  appointments. 

Sec.  2.  [Scope  of  committee's  power.]  That  it  shall  be  the  duty  of  the 
Joint  Committee  on  Reorganization  to  make  a  survey  of  the  administrative 
services  of  the  Government  for  the  purpose  of  securing  all  pertinent  facts  con- 
cerning their  powers  and  duties,  their  distribution  among  the  several  executive 
departments,  and  their  overlapping  and  duplication  of  authority ;  also  to  deter- 
mine what  redistribution  of  activities  should  be  made  among  the  several  serv- 
ices, with  a  view  to  the  proper  correlation  of  the  same,  and  what  departmental 
regrouping  of  services  should  be  made,  so  that  each  executive  department  shall 
embrace   only  services  having  close  working  relation  with  each   other  and 

1  This  resolution  was  received  by  the  President,  December  17,  1920,  and  not  having  been 
retiirned  by  him  to  the  House  of  Congress  in  which  it  originated  within  the  time  prescribed 
by  the  Constitution  became  a  law  without  his  approval. 
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ministering  directly  to  the  primary  purpose  for  which  the  same  are  maintained 
and  operated,  to  the  end  that  there  shall  be  achieved  the  largest  possible 
measure  of  efficiency  and  economy  in  the  conduct  of  Government  business. 

Sec.  3.  [Reports  to  Oongress  —  employment  of  assistants  —  compensation 
—  expenditures  of  committee.]  That  the  committee  shall,  from  time  to  time, 
report  to  both  the  Senate  and  the  House  of  Representatives  the  results  of  its 
inquiries,  together  with  its  recommendations,  and  shall  prepare  and  submit 
bills  or  resolutions  having  for  their  purpose  the  coordination  of  Government 
functions  and  their  most  efficient  and  economical  conduct,  and  the  final  report 
of  said  committee  shall  be  submitted  not  later  than  the  second  Monday  in 
December,  1922.  The  committee  is  authorized  to  employ  such  assistance  as  it 
may  require,  at  such  compensation  as  the  committee  may  determine  to  be  just 
and  reasonable,  and  to  make  such  reasonable  expenditures  as  may  be  necessary 
for  the  proper  conduct  of  its  work,  such  expenditures  to  be  paid  in  equal  parts 
from  the  contingent  funds  of  the  House  of  Representatives  and  the  Senate,  as 
from  time  to  time  may  be  duly  authorized  by  resolutions  of  those  bodies. 

Seo.  4.  [Duty  of  administrative  service  to  furnish  information  to  com- 
mittee—  examination  of  records.]  That  the  officers  and  employees  of  all 
administrative  services  of  the  Government  shall  fximish  to  the  committee  such 
information  regarding  powers,  duties,  activities,  organization,  and  methods  of 
business  as  the  committee  may  from  time  to  time  require,  and  the  committee  or 
any  of  its  employees,  when  duly  authorized  by  the  committee,  shall  have  access 
to  and  the  right  to  examine  any  books,  documents,  papers,  or  records  of  any 
administrative  service  for  the  purpose  of  securing  the  information  needed  by 
the  committee  in  the  prosecution  of  its  work. 


[Sec.  1.]     •  •  •    [House  —  index  to  daily  calendar.]    That  hereafter  the 
index  to  the  daily  calendar  shall  be  printed  on  Monday  of  each  week. 

This  is  from  the  "First  Deficiency  Act,  fiscal  year  1921,"  approved  March  1,  1921. 


CONSULS 

See  Diplomatic  and  Gonsulab  Officebs 


CONTRACT  MARKETS 

See  Agriculture 


CONTRACTS 

See  Agriculture;  Public  Contbacts 
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CORPORATIONS 

Res,  of  Jan.  4,  1921,  No.  55,  26. 

War  Finance   Corporation  —  Revival  of  Activities  —  Financing 
of  Exportations,  26. 

Act  of  Aug.  24,  1921  (Amendments  to  War  Finance  Corporation  Act),  27. 

Sec.  1.  "  Person  "  Defined,  27. 

2.  Creation  of  War  Finance  Corporation  —  Duration  of  Exercise  of 

Powers  —  Sec.  1  Amended,  27. 

3.  Advances  for  Agricultural  Purposes  —  New  Sections  Added,  28. 

4.  Advances  to  Promote  Commerce  with  Foreign  Nations  —  Sec.  21 

Partially  Repealed,  30. 

5.  Issuance  of  Notes  and  Bonds  —  Sec.  12  Amended,  30. 

6.  Notes  and  Bonds  of  Corporation  as  Security  in  Federal  Reserve 

Bank     Transactions  —  Discounts     and     Rediscounts  —  Sec.     13 
Amended,  30. 

7.  Unemployed  Moneys  of  Corporation  —  Disposition  —  Federal  Re- 

serve Banks  as  Depositories,  etc. —  Liquidation  of  Assets  —  Windr 
ing  up  Affairs  —  Sec.  15  Amended,  31. 

CROSS-REFERENCES 

See  also  INTERNAL  REVENUE;  NATIONAL  BANKS;  TIMBER  LANDS 

AND  FOREST  RESERVES 

Joint  Besolution  Directing  the  War  Finance  Corporation  to  take  certain 
action  for  the  relief  of  the  present  depression  in  the  agricnltnral  sections 
of  the  country,  and  for  other  purposes. 

[Res.  of  Jan.  4,  1921.   No.  55.] 

[War  Finance  Oorporation  —  revival  of  activities  —  financing  of  exporta- 
tions.] That  the  Secretary  of  the  Treasury  and  the  members  of  the  War  Finance 
Corporation  are  hereby  directed  to  revive  the  activities  of  the  War  Finance 
Corporation,  and  that  said  corporation  be  at  once  rehabilitated  with  the  view 
of  assisting  in  the  financing  of  the  exportation  of  agricultural  and  other  products 
to  foreign  markets. 

F     H     GiLLETT 

Speaker  of  the  House  of  Representatives. 

Charles  Curtis 
Acting  President  of  the  Senate  Pro  Tempore. 

In  the  House  of  Representatives 

of  the  United  States. 

January  4,  1921. 

The  House  having  proceeded,  in  pursuance  of  the  Constitution,  to  recon- 
sider the  joint  resolution  (S.  J.  Res.  212)  entitled  '*  Joint  resolution  directing 
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the  War  Finance  Corporation  to  take  certain  action  for  the  relief  of  the  present 
depression  in  the  agricultural  sections  of  the  country,  and  for  other  purposes," 
returned  to  the  Senate  by  the  President  of  the  United  States,  with  his  objections 
thereto,  and  sent  by  the  Senate  to  the  House  of  Representatives,  with  the  message 
of  the  President  returning  the  joint  resolution: 

Resolved,  That  the  joint  resolution  do  pass,  two-thirds  of  the  House  of 
Representatives  agreeing  to  pass  the  same. 

Attest :  Wm  Tyler  Page 

Clerk. 

In  the  Senate  of  the  United  States 

January  3, 1921, 

The  President  of  the  United  States  having  returned  to  the  Senate,  in  which 
it  originated,  the  joint  resolution  (S.  J.  Res.  212)  '*  Joint  Resolution  direct- 
ing the  War  Finance  Corporation  to  take  certain  action  for  the  relief  of  the 
present  depression  in  the  agricultural  sections  of  the  country,  and  for  other 
purposes,'*  with  his  objections  thereto,  the  Senate  proceeded  in  conformity  with 
the  Constitution  to  reconsider  the  same  and  has 

Resolved,  That  the  joint  resolution  do  pass,  two-thirds  of  the  Senate  agreeing 
to  pass  the  same. 

Attest :  George  A.  Sanderson 

Secretary, 

By  the  Joint  Resolution  of  March  3,  1921,  set  out  in  the  title  War  Dbpabtment  Ain) 
Mn^iTAET  £STARLISHMENT,  in  this  volume,  infra,  much  war  time  legislation  was  repealed, 
but  the  Resolution  with  respect  of  the  War  Finance  Corporation  Act,  excepted  from  ite 
operation  titles  1  and  3  of  that  Act  and  this  Resolution  of  January  4,  1921. 


An  Act  To  amend  the  War  Finance  Corporation  Act,*  approved  April  6, 1918, 
as  amended,  to  provide  relief  for  producers  of  and  dealers  in  agriccdtnral 
products,  and  for  other  purposes. 

[Act  of  Aug.  24, 1921,] 

[Sec.  1.]  [**  Person  "  defined.]  That  when  used  in  this  Act  the  term  *'  per- 
son "  includes  partnerships,  corporations,  and  associations,  as  well  as  individuals. 

Sec.  2.  [Creation  of  War  Finance  Corporation  —  duration  of  exercise  of 
powers  —  sec.  1  amended.]  That  section  1  of  Title  I  of  the  War  Finance  Cor- 
poration Act,  approved  April  5, 1918,  as  amended,  is  amended  to  read  as  follows: 

**  That  the  Secretary  of  the  Treasury,  the  Secretary  of  Agriculture,  and  four 
additional  persons  (who  shall  be  the  directors  first  appointed  as  hereinafter 
provided)  are  hereby  created  a  body  corporate  and  politic  in  deed  and  in  law  by 
the  name,  style,  and  title  of  the  War  Finance  Corporation  (herein  called  the 
Corporation),  and  shall  have  succession  for  a  period  of  ten  years:  Provided, 
That  except  as  otherwise  provided  by  this  Act  the  Corporation  shall  not  exercise 
any  of  the  powers  conferred  by  this  Act  except  such  as  are  incidental  to  the 
liquidation  of  its  assets  and  the  winding  up  of  its  affairs,  after  July  1,  1922.*' 

*The  War  Finance  Corporation  Act  wiU  be  found  in  191S  Sapp.  107,  and  amendments 
thereto  will  be  found  in  1919  Supp.  36;    1920  Supp.  30. 
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Sec.  3.  [Advances  for  agricultural  purposes  —  new  sections  added.]    The 

War  Finance  Corporation  Act,  approved  April  5,  1918,  as  amended,  is  amended 
by  adding  after  section  21  of  Title  I  thereof  the  following  new  sections : 

**  Sec.  22.  Whenever  the  Board  of  Directors  of  the  Corporation  shall  be  of 
the  opinion  that  conditions  arising  out  of  the  war,  or  out  of  the  disruption 
of  foreign  trade  created  by  the  war,  have  resulted  in  or  may  result  in  an 
abnormal  surplus  accumulation  of  any  staple  agricultural  product  of  the  United 
States  or  lack  of  a  market  for  the  sale  of  same  or  that  the  ordinary  banking 
facilities  are  inadequate  to  enable  producers  of  or  dealers  in  such  products  to 
carry  them  until  they  can  be  exported  or  sold  for  export  in  an  orderly  manner, 
the  Corporation  shall  thereupon  be  empowered  to  make  advances,  for  periods 
not  exceeding  one  year  from  the  respective  dates  of  such  advances,  upon  such 
terms,  not  inconsistent  with  this  Act,  as  it  may  determine ; 

'*  (a)  To  any  person  engaged  in  the  United  States  in  dealing  in,  or  marketing 
any  such  products,  or  to  any  association  composed  of  persons  engaged  in  pro- 
ducing such  products,  for  the  purpose  of  assisting  such  person  or  association  to 
carry  such  products  until  they  can  be  exported  or  sold  for  export  in  an  orderly 
manner.  Any  such  advance  shall  bear  interest  at  a  rate  not  exceeding  lYo  per 
centum  in  excess  of  the  rate  of  discount  for  ninety-day  commercial  paper  pre- 
vailing at  the  Federal  Reserve  Bank  of  the  district  in  which  the  borrower  is 
located  at  the  time  when  such  advance  is  made ; 

**(b)  To  any  person  without  the  United  States  purchasing  such  products, 
but  in  no  case  shall  any  of  the  money  so  advanced  be  expended  without  the 
United  States.  Every  such  advance  shall  be  secured  by  adequate  security  of 
such  character  as  shall  be  prescribed  by  the  Board  of  Directors  of  the  Corpora- 
tion. The  rate  of  interest  charged  on  any  such  advance  shall  be  determined 
by  the  Board  of  Directors.  The  Corporation  shall  retain  power  to  recall  an 
advance  or  require  additional  security  at  any  time. 

'*(c)  To  any  bank,  banker,  or  trust  company  of  the  United  States  which 
makes  or  has  made  an  advance  or  advances  to  any  such  person  as  is  described 
in  paragraph  (a)  of  this  section  for  the  purpose  therein  set  forth  or  which 
makes  or  has  made  an  advance  or  advances  to  any  producer  for  the  purpose  set 
forth  in  paragraph  (a).  The  aggregate  of  advances  made  to  any  bank,  banker, 
or  trust  company  shall  not  exceed  the  amount  remaining  unpaid  of  the  advances 
made  by  such  bank,  banker,  or  trust  company  for  purposes  herein  described. 
Such  advances  shall  bear  interest  at  the  rates  fixed  by  the  Corporation. 

**  Sec.  23.  NotwithvStanding  the  limitation  of  section  1,  the  advances  pro- 
vided for  by  section  21  and  section  22  of  this  Act  may  be  made  until  July  1, 
1922.  The  Corporation  may  from  time  to  time  extend  the  time  of  payment  of 
any  such  advance  or  advances  through  renewals,  substitution  of  new  obligations, 
or  otherwise;  but  the  time  for  the  payment  of  any  advance  made  under  authority 
of  section  21  and  section  22  shall  not  be  extended  beyond  three  years  from  the 
date  upon  which  such  advance  was  originally  made. 

''AH  advances  made  under  section  21  or  under  section  22  of  this  Act  shall  be 
made  against  promissory  note  or  notes,  or  other  instrument  or  instruments  in 
writing  imposing  on  the  borrower  a  primary  and  unconditional  obligation  to 
repay  the  advance  at  maturity,  with  interest  as  stipulated  therein,  with  full  and 
adequate  security  in  each  instance  by  indorsement,  guaranty,  pledge,  or  other- 
wise. The  Corporation  shall  retain  the  power  to  require  additional  security 
at  any  time.  All  notes  or  other  instruments  evidencing  advances  to  persons 
outside  the  United  States  shall  be  in  terms  payable  in  the  United  States,  in 
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currency  of  the  United  States,  and  shall  be  secured  by  adequate  guaranties  or 
indorsements  in  the  United  States,  or  by  warehouse  receipts,  acceptable  col- 
lateral, or  other  instruments  in  writing  conveying  or  securing  marketable  title 
to  agricultural  products  in  the  United  States. 

**  Sec.  24.  Whenever  in  the  opinion  of  the  Board  of  Directors  of  the  Corpo- 
ration the  public  interest  may  require  it,  the  Corporation  shall  be  authorized 
and  empowered  to  make  advances  upon  such  terms  not  inconsistent  with  this 
Act  as  it  maj'  determine  to  any  bank,  banker,  or  trust  company  in  the  United 
States,  or  to  any  cooperative  association  of  producers  in  the  United  States  which 
may  have  made  advances  for  agricultural  purposes,  including  the  breeding, 
raising,  fattening,  and  marketing  of  live  stock,  or  may  have  discounted  or 
rediscounted  notes,  drafts,  bills  of  exchange  or  other  negotiable  instruments 
issued  for  such  purposes.  Such  advance  or  advances  may  be  made  upon  promis- 
sory note  or  notes,  or  other  instrument  or  instruments,  in  such  form  as  to  impose 
on  the  borrowing  bank,  banker,  trust  company,  or  cooperative  association  a 
primary  and  unconditional  obligation  to  repay  the  advance  at  maturity  with 
interest  as  stipulated  therein,  and  shall  be  fully  and  adequately  secured  in  each 
instance  by  indorsement,  guaranty,  pledge,  or  otherwise.  Such  advances  may 
be  made  for  a  period  not  exceeding  one  year  and  the  Corporation  may  from 
time  to  time  extend  the  time  of  payment  of  any  such  advance  through  renewals, 
substitution  of  new  obligations  or  otherwise,  but  the  time  for  the  payment  of 
any  such  advance  shall  not  be  extended  beyond  three  years  from  the  date  upon 
which  such  advance  was  originally  made.  The  aggregate  of  advances  made  to 
any  bank,  banker,  trust  company,  or  cooperative  association  shall  not  exceed 
the  amount  remaining  unpaid  of  the  advances  made  by  such  bank,  banker,  trust 
company,  or  cooperative  association  for  purposes  herein  described. 

'*  The  Corporation  may,  in  exceptional  cases,  upon  such  terms  not  inconsistent 
with  this  Act  as  it  may  determine,  purchase  from  domestic  banks,  bankers,  or 
trust  companies,  notes,  drafts,  bills  of  exchange,  or  other  instruments  of  indebted- 
ness secured  by  chattel  mortgages,  warehouse  receipts,  bills  of  lading,  or  other 
instruments  in  writing  conveying  or  securing  marketable  title  to  staple  agricul- 
tural products,  including  live  stock.  The  Corporation  may  from  time  to  time, 
upon  like  security,  extend  the  time  of  payment  of  any  note,  draft,  bill  of 
exchange,  or  other  instrument  acquired  under  this  section,  but  the  time  for 
the  payment  of  any  such  note,  draft,  bill  of  exchange,  or  other  instrument  shall 
not  be  extended  beyond  three  years  from  the  date  upon  which  such  note,  draft, 
bill  of  exchange,  or  other  instrument  was  acquired  by  the  Corporation.  The 
Corporation  is  further  authorized,  upon  such  terms  as  it  may  prescribe,  to 
purchase,  sell,  or  otherwise  deal  in  acceptances,  adequately  secured,  issued  by 
banking  corporations  organized  under  section  25  (a)  of  the  Federal  Reserve 
Act :  Provided,  That  no  purchase  of  acceptances  of  the  said  banking  corpora- 
tions shall  be  made  except  for  the  purpose  of  assisting  the  said  banking  corpo- 
rations in  financing  the  exportation  of  agricultural  and  manufactured  products 
from  the  United  States  to  foreign  countries.  No  such  acceptances  shall  be  pur- 
chased which  have  a  maturity  at  the  time  of  such  purchase  of  more  than  three 
years. 

''Advances  or  purchases  may  be  made  under  this  section  at  any  time  prior  to 
July  1,  1922. 

'*  Sec.  25.  The  aggregate  amount  of  all  advances  made  under  sections  21,  22, 
and  24,  and  of  all  notes,  drafts,  bills  of  exchange,  or  other  securities  pur- 
chased under  section  24  remaining  unpaid,  shall  not  at  any  one  time  exceed 
$1,000,000,000. 
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' '  Sec.  26.  Whenever  in  this  Act  the  words  '  bank,  banker,  or  trust  company  ' 
are  used,  they  shall  be  deemed  to  include  any  reputable  and  responsible  financing 
institution  incorporated  under  the  laws  of  any  State  or  of  the  United  States  with 
resoui*ces  adequate  to  the  undertaking  contemplated. 

**  Sec.  27.  In  order  to  enable  the  Corporation  to  carry  out  the  purposes  of 
this  Act,  the  Comptroller  of  the  Currency  is  hereby  authorized  to  furnish  to  the 
Corporation  for  its  confidential  use  such  reports,  records,  or  other  information 
as  he  may  have  available  relating  to  financial  condition  of  national  banks  to 
which  the  Corporation  has  made  or  contemplates  making  advances,  and  to  make, 
through  his  examiners,  for  the  confidential  use  of  the  Corporation,  examina- 
tions of  banks,  bankers,  or  trust  companies,  other  than  national  banks,  to  which 
the  Corporation  has  made  or  contemplates  making  advances:  Provided,  That 
no  such  examination  shall  be  made  without  the  consent  of  such  bank,  banker,  or 
trust  company. 

*  *  Sec.  28.  No  person,  bank,  banker,  or  trust  company  receiving  money  under 
the  provisions  of  this  Act  shall  loan  such  money  at  a  rate  of  interest  greater 
than  2  per  centum  per  annum  in  excess  of  the  rate  of  interest  charged  or 
received  by  the  Corporation  upon  such  money.  ["] 

' '  Seo.  4.  [AdvanceB  to  promote  commerce  with  foreign  nationB  —  sec.  21  par- 
tially repealed.]  Sec.  21  of  Title  I  of  the  War  Finance  Corporation  Act  is 
hereby  amended  by  striking  out  paragraphs  (b)  and  (c)  thereof,  and  by  striking 
out  at  the  beginning  of  the  first  paragraph  the  letter  (a). 

' '  Sec.  5.  [Issuance  of  notes  and  bonds  —  sec.  12  amended.]  The  first  para- 
graph of  section  12  of  Title  I  of  the  War  Finance  Corporation  Act  is  hereby 
amended  and  reenacted  to  read  as  follows : 

**  Sec.  12.  That  the  Corporation  shall  be  empowered  and  authorized  to  issue 
and  have  outstanding  at  any  one  time  its  notes  or  bonds  in  an  amount  aggre- 
gating not  more  than  three  times  its  paid-in  capital,  such  notes  or  bonds  to 
mature  not  less  than  six  months  nor  more  than  five  years  from  the  respective 
dates  of  issue,  and  may  be  redeemable  before  maturity  at  the  option  of  the  Cor- 
poration, as  may  be  stipulated  in  such  notes  or  bonds,  and  to  bear  such  rate 
or  rates  of  interest  as  may  be  determined  by  the  board  of  directors,  but  such 
rate  or  rates  of  interest  shall  be  subject  to  the  approval  of  the  Secretary  of 
the  Treasury.  Such  notes  or  bonds  shall  have  a  first  and  paramount  floating 
charge  on  all  the  assets  of  the  Corporation,  and  the  Corporation  shall  not  at 
any  time  mortgage  or  pledge  any  of  its  assets.  Such  notes  or  bonds  may  be 
issued  at  not  less  than  par  in  payment  of  any  advances  authorized  by  this  title, 
or  may  be  offered  for  sale  publicly  or  to  any  individual,  firm,  corporation,  or 
association,  at  such  price  or  prices  at  not  less  than  par  as  the  board  of  directors, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  determine." 

The  power  of  the  corporation  to  issue  notes  or  bonds,  may  be  exercised  at  any 
time  prior  to  January  1,  1925,  but  no  notes  or  bonds  shaJl  mature  later  than 
July  1,  1925. 

Sec.  6.  [Notes  and  bonds  of  Corporation  as  security  in  Federal  Beserve 
Bank  transactiong  —  discounts  and  rediscounts  —  sec.  13  amended.]  Para- 
graph 1  of  section  13  of  Title  I  of  the  War  Finance  Corporation  Act  is  hereby 
amended  and  reenacted  to  read  as  follows: 

'*  That  the  Federal  Reserve  Banks  shall  be  authorized,  subject  to  the  matur- 
ity limitations  of  the  Federal  Reserve  Act  and  to  regulations  of  the  Federal 
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Reserve  Board,  to  discount  the  direct  obligations  of  member  banks  secured 
by  such  notes  or  bonds  of  the  Corporation  and  to  rediscount  notes  or  other 
negotiable  instruments  secured  by  such  notes  or  bonds  and  indorsed  by  a  mem- 
ber bank.  Discounts  or  rediscounts  under  this  section  shall  be  at  an  interest 
rate  equal  to  the  prevailing  rate  for  eligible  commercial  paper  of  corresponding 
maturities." 

Sec.  7.  [Unemployed  moneys  of  Corporation  —  disposition  —  Federal  Be- 
serve  Banks  as  depositories,  etc. —  liquidation  of  assets  —  winding  up  afTairs 
—  sec.  16  amended.]  That  section  15  of  Title  I  of  the  War  Finance  Corpo- 
ration Act  be  amended  and  reenacted  to  read  as  follows : 

*'  Sec.  15.  That  all  moneys  of  the  Corporation  not  otherwise  employed  may 
be  kept  on  deposit,  subject  to  check,  with  the  Treasurer  of  the  United  States, 
or  in  any  of  the  Federal  reserve  banks,  or  may,  upon  the  direction  of  the  board 
of  directors  of  the  Corporation,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, be  invested  in  bonds  or  other  obligations  of  the  United  States  issued  or 
converted  after  September  24,  1917,  or  upon  like  direction  and  approval,  may 
be  used  from  time  to  time  in  the  purchase  or  redemption  of  any  bonds  issued 
by  the  Corporation. 

*'  The  Federal  reserve  banks  are  hereby  authorized  to  act  as  depositories  for 
and  as  fiscal  agents  of  the  Corporation  in  the  general  performance  of  the  powers 
conferred  by  this  title. 

"  Beginning  July  1,  1922,  the  directors  of  the  Corporation  shall  proceed  to 
liquidate  its  assets  and  wind  up  its  affairs,  except  as  specifically  provided  in 
this  title;  but  the  directors  of  the  Corporation,  in  their  discretion,  may,  from 
time  to  time  prior  to  such  liquidation,  sell  and  dispose  of  any  securities  or  other 
property  acquired  by  the  Corporation. 

'*  After  July  1,  1922,  the  Corporation  may,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  deposit  with  the  Treasurer  of  the  United  States,  as  a 
special  deposit,  out  of  money  belonging  to  the  Corporation,  or  from  time  to 
time  received  by  it  in  the  course  of  liquidation  or  otherwise,  an  amount  equal 
to  the  aggregate  amount  of  all  outstanding  bonds  or  notes  of  the  Corporation, 
including  principal  and  interest  to  maturity.  Moneys  so  deposited  shall  con- 
stitute a  special  fund  for  the  payment  of  principal  and  interest  of  such  bonds 
or  notes,  or  for  the  purchase  or  redemption  of  such  bonds  or  notes  at  not  more 
than  par  and  accrued  interest,  and  may  be  drawn  upon  or  paid  out  for  no  other 
purpose. 

"  Whenever  there  shall  have  been  deposited  in  such  special  fund  an  amount 
equal  to  the  aggregate  amount  of  all  bonds  or  notes  of  the  Corporation  then 
outstanding,  including  principal  and  interest  to  maturity,  the  Corporation  may, 
with  the  approval  of  the  Secretary  of  the  Treasury,  pay  into  the  Treasury  of 
the  United  States,  as  miscellaneous  receipts,  any  moneys  belonging  to  the  Cor- 
poration, or  received  from  time  to  time  in  the  course  of  liquidation  or  other- 
wise, in  excess  of  a  reasonable  reserve  to  meet  all  liabilities  and  expenses  during 
liquidation.  Whenever  any  such  payment  is  made,  an  amount  of  capital  stock 
of  the  Corporation  equal  in  par  value  to  the  amount  so  paid  in  shall  be  canceled 
and  retired. 

"All  net  earnings  of  the  Corporation  not  required  for  its  operations  shall  be 
accumulated  as  a  reserve  fund  until  sueh  time  as  the  Corporation  liquidates 
under  the  terms  of  this  title. 
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''Any  balance  remaining  after  the  payment  of  all  the  Corporation's  debts,  and 
after  the  retirement  of  all  its  capital  stock  as  herein  provided,  shall  be  paid  into 
the  Treasury  of  the  United  States  as  miscellaneous  receipts,  and  thereupon  the 
Corporation  shall  be  dissolved." 


COTTON 

See  AaRicuLTURB 


COUNCIL  OF  NATIONAL  DEFENSE 

See  Highways 


COURT  OF  CLAIMS 

See  JuDioiABT 
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See  Alaska;  Judicul  Offiosbs;  Judioiaby 
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CRIMINAL  LAW  * 

Act  of  Nov.  17, 1921,  33. 

Sec.  1.  Limitations  —  Offenses  Not  Capital  —  R.  S.  Sec.  1014  Amended,  33, 
2.  Act  When  in  Effect,  33. 

CROSS-REFESENCES 

See  also   INTOXICATING  LIQUORS;   PENAL  LAWS;  SURETY  AND 

SURETYSHIP 

*  Espionage  Act.— Title  1,  sec.  3,  of  the  **  Espionage  Act/*  set  out  in  1918  Supp.  Fed.  Stat. 
Ann.  122,  was  affected  by  Resolution  of  March  3,  1921,  set  out  under  War  Depastment 
AND  Military  Establishhent,  this  volume,  infra.  The  Resolution  repealed  the  Act  of 
May  1^,  1018,  which  amended  said  sec.  3  as  originally  enacted  iby  Act  of  June  15,  1917,  and 
thereby  revived  and  restored  the  section  ''with  the  same  force  and  effect  as  originally 
enacted.''    The  section  as  originally  enacted  is  set  out  in  1918  Supp.  Fed.  Stat.  Ann.  123  note. 
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An  Act  To  amend  section  1044  of  the  Revised  Statutes  of  the  United  States 

relating  to  limitations  in  criminal  cases. 

[Act  of  Nov,  17, 1921.] 

[Sec.  1.]     [Limitations  —  offenses  not  capital  —  B.  S.  sec.  1044  amended.] 

That  section  1044  of  the  Revised  Statutes  of  the  United  States  be  amended  so 
as  to  read  as  follows : 

**  Sec.  1044.  No  person  shall  be  prosecuted,  tried,  or  punished  for  any  offense, 
not  capital,  except  as  provided  in  section  1046,  unless  the  indictment  is  found, 
or  the  information  is  instituted,  within  three  years  next  after  such  offense  shall 
have  been  committed :  Provided,  however,  That  in  offenses  involving  the  defraud- 
ing or  attempts  to  defraud  the  United  States  or  any  agency  thereof,  whether 
by  conspiracy  or  not,  and  in  any  manner,  and  now  indictable  under  any  exist- 
ing statutes,  the  period  of  limitation  shall  be  six  years.  This  Act  shall  apply 
to  acts,  offenses,  or  transactions  where  the  existing  statute  of  limitations  has 
not  yet  fully  run,  but  this  proviso  shall  not  apply  to  acts,  offenses,  or  trans- 
actions which  are  already  barred  by  the  provisions  of  existing  laws.*' 

Sec.  2.  [Act  when  in  effect.]  That  this  Act  shall  be  in  force  and  effect 
from  and  after  the  date  of  its  passage. 

For  R.  S.  sec.  1044  as  it  read  before  this  am^dment,  see  2  Fed.  Stat.  Ann.     (2d  ed.)  692. 
For  R.  S.  sec.  1046  referred  to  in  the  text,  £ee  2  Fed.  Stat.  Ann.    (2d  ed.)   097. 
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Act  of  May  27,  1921,  34. 

Title  I.  Emergency  Tariff. 
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Title  III.    Assessment  op  Ad  Valorem  Duties. 

Sec.  SOI,  Export  Value  of  Merchandise  as  Basis  of  Assessment,  41, 

302.  Export  Value,  41. 

303.  References  to  '*  Value  "  in  Existing  Law,  42. 

304.  Definitions,  42. 
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404.  Inspection  of  Exporter's  Books,  43. 

405.  Inspection  of  Importer's  Books,  44. 

406.  Definitions,  44. 
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Title  V.    Dyes  and  Chemicals. 

Sec.  501.  (a)  Refusal  of  Entry,  44. 

(h)  War  Trade  Board  Section  of  Department  of  State  —  Abolish- 
ment—  Treasury    Department    as    Successor  —  Effect    on 
Existii%g  Licenses  Relating  to  Dye  and  Chemical  Imports,  44. 
502.  Short  Title,  45. 

Act  of  June  18,  1921,  45. 

Port  of  Fort  Worth  —  Immediate  Transportation  Privileges,  45. 
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CSOSS-REFSRENCE 

See  also  INTERNAL  REVENUE 

» 
An  Act  Imposing  temporary  duties  upon  certain  agricultural  products  to  meet 

present  emergencies,  and  to  provide  revenue ;  to  regulate  commerce  with 

foreign  countries;  to  prevent  dumping  of  foreign  merchandise  on  the 

markets  of  the  United  States ;  to  regulate  the  value  of  foreign  money ;  and 

for  other  purposes. 

[Act  of  May  27,  1921.] 

Title  I. 

emerqency  tariff. 

[Sec.  1.]  [Articles  dutiable  and  rates  of  duties.]  That  on  and  after  the 
day  following  the  passage  of  this  Act,  for  the  period  of  six  months,  there  shall 
be  levied,  collected,  and  paid  upon  the  following  articles,  when  imported  from 
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any  foreign  country  into  the  United  States  or  into  any  of  its  possessions  (except 
the  Philippine  Islands,  the  Virgin  Islands,  and  the  islands  of  Guam  and  Tutuila) , 
the  rates  of  duty  which  are  prescribed  by  this  section,  namely : 

1.  Wheat,  35  cents  per  bushel. 

2.  Wheat  flour  and  semolina,  20  per  centum  ad  valorem. 

3.  Flaxseed,  30  cents  per  bushel  of  fifty-six  pounds. 

4.  Com  or  maize,  15  cents  per  bushel  of  fifty-six  pounds. 

5.  Beans,  provided  for  in  paragraph  197  of  the  Act  entitled  *'An  Act  to 
reduce  tariff  duties  and  to  provide  revenue  for  the  Government,  and  for  other 
purposes,*'  approved  October  3,  1913,  2  cents  per  pound. 

6.  Peanuts  or  ground  be^ns,  3  cents  per  pound. 

7.  Potatoes,  25  cents  per  bushel  of  sixty  pounds. 

8.  Onions,  40  cents  per  bushel  of  fifty-seven  pounds. 

9.  Rice,  cleaned,  2  cents  per  pound,  except  rice  cleaned  for  use  in  the  manufac- 
ture of  canned  foods,  on  which  the  rate  of  duty  shall  be  1  cent  per  pound; 
uncleaned  rice,  or  rice  free  of  the  outer  hull  and  still  having  the  inner  cuticle  on, 
1%  cents  per  pound ;  rice  flour,  and  rice  meal,  and  rice  broken  which  will  pass 
through  a  nimiber  twelve  wire  sieve  of  a  kind  prescribed  by  the  Secretary  of  the 
Treasury,  one-fourth  of  1  cent  per  pound ;  paddy,  or  rice  having  the  outer  hull 
on,  three-fourths  of  1  cent  per  pound. 

10.  Lemons,  2  cents  per  pound. 

11.  Oils:  Peanut,  26  cents  per  gallon;  cottonseed,  coconut,  and  soya  bean, 
20  cents  per  gallon ;  olive,  40  cents  per  gallon  in  bulk,  50  cents  per  gallon  in  con- 
tainers of  less  than  five  gallons. 

12.  Cattle,  30  per  centum  ad  valorem. 

13.  Sheep :  One  year  old  or  over,  $2  per  head ;  less  than  one  year  old,  $1  per 
head. 

14.  Fresh  or  frozen  beef,  veal,  mutton,  lamb,  and  pork,  2  cents  per  pound. 
Meats  of  all  kinds,  prepared  or  preserved,  not  specially  provided  for  herein,  25 
per  centum  ad  valorem. 

15.  Cattle  and  sheep  and  other  stock  imported  for  breeding  purposes  shall  be 
admitted  free  of  duty. 

16.  Cotton  having  a  staple  of  one  and  three-eighths  inches  or  more  in  length, 
7  cents  per  pound. 

17.  Manufactures  of  which  cotton  of  the  kind  provided  for  in  paragraph  16 
is  the  component  material  of  chief  value,  7  cents  per  pound,  in  addition  to  the 
rates  of  duty  imposed  thereon  by  existing  law. 

18.  Wool,  commonly  known  as  clothing  wool,  including  hair  of  the  camel, 
angora  goat,  and  alpaca,  but  not  such  wools  as  are  commonly  known  as  carpet 
wools :  Unwashed,  15  cents  per  pound ;  washed,  30  cents  per  pound ;  scoured, 
45  cents  per  pound.  Unwashed  wools  shall  be  considered  such  as  shall  have  been 
shorn  from  the  animal  without  any  cleaning;  washed  wools  shall  be  considered 
such  as  have  been  washed  with  water  only  on  the  animal 's  back  or  on  the  skin ; 
wools  washed  in  any  other  manner  than  on  the  animal's  back  or  on  the  skin 
shall  be  considered  as  scoured  wool.  On  wool  and  hair  provided  for  in  this 
paragraph,  which  is  sorted  or  increased  in  value  by  the  rejection  of  any  part 
of  the  original  fieece,  the  duty  shall  be  twice  the  duty  to  which  it  would  other- 
wise be  subject,  but  not  more  than  45  cents  per  pound. 
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19.  Wool  and  hair  of  the  kind  provided  for  in  paragraph  18,  when  advanced 
in  any  manner  or  by  any  process  of  manufacture  beyond  the  washed  or  scoured 
condition,  and  manufactures  of  which  wool  or  hair  of  the  kind  provided  for  in 
paragraph  18  is  the  component  material  of  chief  value,  45  cents  per  pound  in 
addition  to  the  rates  of  duty  imposed  thereon  by  existing  law. 

20.  Sugars,  tank  bottoms,  siinips  of  cane  juice,  melada,  concentrated  melada, 
concrete  and  concentrated  molasses,  testing  by  the  polariscope  not  above  seventy- 
five  degrees,  one  and  sixteen  one-hundredths  of  1  cent  per  pound,  and  for  every 
additional  degree  shown  by  the  polariscopic  test,  four  one-hundredths  of  1  cent 
per  pound  additional,  and  fractions  of  a  degree  in  proportion ;  molasses  testing 
not  above  forty  degrees,  24  per  centum  ad  valorem ;  testing  above  forty  degrees 
and  not  above  fifty-six  degrees,  31/2  cents  per  gallon;  testing  above  fifty-six 
degrees,  7  cents  per  gallon ;  sugar  drainings  and  sugar  sweepings  shall  be  subject 
to  duty  as  molasses  or  sugar,  as  the  case  msLj  be,  according  to  polariscopic  test. 

21.  Butter,  and  substitutes  therefor,  6  cents  per  pound. 

22.  Cheese,  and  substitutes  therefor,  23  per  centum  ad  valorem. 

23.  Milk,  fresh,  2  cents  per  gallon ;  cream,  5  cents  per  gallon. 

24.  Milk,  preserved  or  condensed,  or  sterilized  by  heating  or  other  processes, 
including  weight  of  immediate  coverings,  2  cents  per  pound;  sugar  of  milk, 
5  cents  per  pound. 

25.  Wrapper  tobacco  and  filler  tobacco  when  mixed  or  packed  with  more 
than  15  per  centum  of  wrapper  tobacco,  and  all  leaf  tobacco  the  product  of  two 
or  more  countries  or  dependencies  when  mixed  or  packed  together,  if  unstemmed, 
$2.35  per  pound ;  if  stemmed,  $3  per  pound ;  filler  tobacco  not  specially  provided 
for  in  this  section,  if  unstemmed,  35  cents  per  pound;  if  stemmed,  50  cents 
per  pound. 

The  term  **  wrapper  tobacco  '*  as  used  in  this  section  means  that  quality  of 
leaf  tobacco  which  has  the  requisite  color,  texture,  and  burn,  and  is  of  suflScient 
size  for  cigar  wrappers,  and  the  term  * '  filler  tobacco  ' '  means  all  other  leaf 
tobacco. 

26.  Apples,  30  cents  per  bushel. 

27.  Cherries  in  a  raw  state,  preserved  in  brine  or  otherwise,  3  cents  per  pound. 

28.  Olives,  in  solutions,  25  cents  per  gallon;  olives,  not  in  solutions,  3  cents 
per  pound. 

Sec.  2.  [Suspension  of  former  rates  for  six  months  period.]  The  rates  of 
duty  imposed  by  section  1  (except  under  paragraphs  17  and  19)  in  the  case  of 
articles  on  which  a  rate  of  duty  is  imposed  by  existing  law,  shall  be  in  lieu  of 
such  rate  of  duty  during  the  six  months'  period  referred  to  in  section  1. 

Sec.  3.  [Bates  in  force  after  six  months  period.]  After  the  expiration  of 
the  six  months'  period  referred  to  in  section  1,  the  rates  of  duty  upon  the  articles 
therein  enumerated  shall  be  those,  if  any,  imposed  thereon  by  existing  law. 

By  Act  of  Nov.  !«,  1921  (see  infra,  this  title,  p.  46),  it  is  provided  that  this  title  I  "  shall 
continue  in  force  until  otherwise  provided  by  law." 

Sec.  4.  [Levy,  collection,  payment  and  penalties.]  The  duties  imposed  bv 
this  title  shall  be  levied,  collected,  and  paid  on  the  same  basis,  in  the  same 
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manner,  and  subject  to  the  same  provisions  of  law,  including  penalties,  as  the 
duties  imposed  by  such  Act  of  1913. 

Sec.  5.  [Short  title  —  "  Emergency  Tariff  Act."]  That  this  title  shall  be 
cited  as  the  "  Emergency  Tariff  Act. ' ' 

Title  II. —  Antidumping. 

DUMPINQ  INVESTIGATION. 

Sec.  201.  (a)  That  whenever  the  Secretary  of  the  Treasury  (hereinafter  in 
this  Act  called  the  *'  Secretary  ")»  after  such  investigation  as  he  deems  neces- 
sary, finds  that  an  industry  in  the  United  States  is  being  or  is  likely  to  be 
injured,  or  is  prevented  from  being  established,  by  reason  of  the  importation 
into  the  United  States  of  a  class  or  kind  of  foreign  merchandise,  and  that  mer- 
chandise of  such  class  or  kind  is  being  sold  or  is  likely  to  be  sold  in  the  United 
States  or  elsewhere  at  less  than  its  fair  value,  then  he  shall  make  such  finding 
public  to  the  extent  he  deems  necessary,  together  with  a  description  of  the  class 
or  kind  of  merchandise  to  which  it  applies  in  such  detail  as  may  be  necessary 
for  the  guidance  of  the  appraising  officers. 

(b)  Whenever,  in  the  case  of  any  imported  merchandise  of  a  class  or  kind 
as  to  which  the  Secretary  has  not  so  made  public  a  finding,  the  appraiser  or 
person  acting  as  appraiser  has  reason  to  believe  or  suspect,  from  the  invoice  or 
other  papers  or  from  information  presented  to  him,  that  the  purchase  price 
is  less,  or  that  the  exporter's  sales  price  is  less  or  likely  to  be  less,  than  the 
foreign  market  value  (or,  in  the  absence  of  such  value,  than  the  cost  of  pro- 
duction) he  shall  forthwith,  under  regulations  prescribed  by  the  Secretary, 
notify  the  Secretary  of  such  fact  and  withhold  his  appraisement  report  to  the 
collector  as  to  such  merchandise  until  the  further  order  of  the  Secretary,  or  until 
the  Secretary  has  made  public  a  finding  as  provided  in  subdivision  Ca)  in  regard 
to  such  merchandise. 

SPECUL  DUMPING  DUTY. 

Seo.  202.  (a)  That  in  the  case  of  all  imported  merchandise,  whether  dutiable 
or  free  of  duty,  of  a  class  or  kind  as  to  which  the  Secretary  has  -made  public  a 
finding  as  provided  in  section  201.  and  as  to  which  the  appraiser  or  person  act- 
ing as  appraiser  has  made  no  appraisement  report  to  the  collector  before  such 
finding  has  been  so  made  public,  if  the  purchase  price  or  the  exporter's  sales 
price  is  less  than  the  foreign  market  value  (or,  in  the  absence  of  such  value, 
than  the  cost  of  production)  there  shall  be  levied,  collected,  and  paid,  in  addition 
to  the  duties  imposed  thereon  by  law,  a  special  dumping  duty  in  an  amount 
equal  to  such  difference. 

(b)  If  it  is  established  to  the  satisfaction  of  the  appraising  officers  that  the 
amount  of  such  difference  between  the  purchase  price  and  the  foreign  market 
value  is  wholly  or  partly  due  to  the  fact  that  the  wholesale  quantities,  in  which 
such  or  similar  merchandise  is  sold  or  freely  offered  for  sale  to  all  purchasers 
for  exportation  to  the  United  States  in  the  ordinary  course  of  tradC;  are  greater 
than  the  wholesale  quantities  in  which  such  or  similar  merchandise  is  sold  or 
freely  offered  for  sale  to  all  purchasers  in  the  principal  markets  of  the  country 
of  exportation  in  the  ordinary  course  of  trade  for  home  consumption  (or  if 
not  so  sold  or  offered  for  sale  for  home  consumption,  then  for  exportation  to 
countries  other  than  the  United  States),  then  due  allowance  shall  be  made 
therefor  in  determining  the  foreign  market  value  for  the  purpos(!S  of  this  section. 
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(c)  If  it  is  established  to  the  satisfaction  of  the  appraising  officers  that  the 
amount  of  such  difference  between  the  exporter's  sales  price  and  the  foreign 
market  value  is  wholly  or  partly  due  to  the  fact  that  the  wholesale  quantities, 
in  which  such  or  similar  merchandise  is  sold  or  freely  offered  for  sale  to  all 
purchasers  in  the  principal  markets  of  the  United  States  in  the  ordinary  course 
of  trade,  are  greater  than  the  wholesale  quantities  in  which  such  or  similar  mer- 
chandise is  sold  or  freely  offered  for  sale  to  all  purchasers  in  the  principal 
markets  of  the  country  of  exportation  in  the  ordinary  course  of  trade  for  home 
consumption  (or,  if  not  so  sold  or  offered  for  sale  for  home  consumption,  then 
for  exportation  to  countries  other  than  the  United  States),  then  due  allowance 
shall  be  made  therefor  in  determining  the  foreign  market  value  for  the  purposes 
of  this  section. 

PURCHASE  PRICE. 

Sec.  203.  That  for  the  purposes  of  this  title,  the  purchase  price  of  imported 
merchandise  shall  be  the  price  at  which  such  merchandise  has  been  purchased 
or  agreed  to  be  purchased,  prior  to  the  time  of  exportation,  by  the  person  by 
whom  or  for  whose  account  the  merchandise  is  imported,  plus  when  not  included 
in  such  price,  the  cost  of  all  containers  and  coverings  and  all  other  costs,  charges, 
and  expenses  incident  to  placing  the  merchandise  in  condition,  packed  ready 
for  shipment  to  the  United  SUtes,  less  the  amount,  if  any,  included  in  such 
price,  attributable  to  any  additional  costs,  charges,  and  expenses,  and  United 
States  import  duties,  incident  to  bringing  the  merchandise  from  the  place  of 
shipment  in  the  country  of  exportation  to  the  place  of  delivery  in  the  United 
States;  and  plus  the  amount,  if  not  included  in  such  price,  of  any  export  tax 
imposed  by  the  country  of  exportation  on  the  exportation  of  the  merchandise 
10  the  United  States ;  and  plus  the  amount  of  any  import  duties  imposed  by  the 
country  of  exportation  which  have  been  rebated,  or  which  have  not  been  col- 
lected, by  reason  of  the  exportation  of  the  merchandise  to  the  United  States; 
and  plus  the  amount  of  any  taxes  imposed  in  the  country  of  exportation  upon 
the  manufacturer,  producer,  or  seller,  in  respect  to  the  manufacture,  production 
or  sale  of  the  merchandise,  which  have  been  rebated,  or  which  have  not  been 
collected,  by  reason  of  the  exportation  of  the  merchandise  to  the  United  States. 

exporter's  sales  price. 

Sec.  204.  That  for  the  purpose  of  this  title  the  exporter's  sales  price  of 
imported  merchandise  shall  be  the  price  at  which  such  merchandise  is  sold  or 
agreed  to  be  sold  in  the  United  States,  before  or  after  the  time  of  importation, 
by  or  for  the  account  of  the  exporter,  plus,  when  not  included  in  such  price,  the 
cost  of  all  containers  and  coverings  and  all  other  costs,  charges,  and  expenses 
incident  to  placing  the  merchandise  in  condition,  packed  ready  for  shipment  to 
the  United  States,  less  (1)  the  amount,  if  any,  included  in  such  price,  attribut- 
able to  any  additional  costs,  charges,  and  expenses,  and  United  States  import 
duties,  incident  to  bringing  the  merchandise  from  the  place  of  shipment  in  the 
country  of  exportation  to  the  place  of  delivery  in  the  United  States,  (2)  the 
amount  of  the  commissions,  if  any,  for  selling  in  the  United  States  the  particular 
merchandise  under  consideration,  (3)  an  amount  equal  to  the  expenses,  if  any, 
generally  incurred  by  or  for  the  account  of  the  exporter  in  the  United  States 
in  selling  identical  or  substantially  identical  merchandise,  and  (4)  the  amount 
of  any  export  tax  imposed  by  the  country  of  exportation  on  the  exportation  of 
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the  merchandise  to  the  United  States;  and  plus  the  amount  of  any  import  duties 
imposed  by  the  country  of  exportation  which  have  been  rebated,  or  which  have 
not  been  collected,  by  reason  of  the  exportation  of  the  merchandise  to  the  United 
States ;  and  plus  the  amount  of  any  taxes  imposed  in  the  country  of  exportation 
upon  the  manufacturer,  producer,  or  seller  in  respect  to  the  manufacture,  pro- 
duction, or  sale  of  the  merchandise,  which  have  been  rebated,  or  which  have 
not  been  collected,  by  reason  of  the  exportation  of  the  merchandise  to  the  United 
States. 

FOREIGN    MARKET   VALUE. 

I 

Sec.  205.  That  for  the  purposes  of  this  title  the  foreign  market  value  of 
imported  merchandise  shall  be  the  price,  at  the  time  of  .exportation  of  such 
merchandise  to  the  United  States,  at  which  such  or  similar  merchandise  is  sold 
or  freely  offered  for  sale  to  all  purchfisers  in  the  principal  markets  of  the 
country  from  which  exported,  in  the  usual  wholesale  quantities  and  in  the 
ordinary  course  of  trade  for  home  consumption  (or,  if  not  so  sold  or  offered 
for  sale  for  home  consumption,  then  for  exportation  to  countries  other  than 
the  United  States),  plus,  when  not  included  in  such  price,  the  cost  of  all  con- 
tainers and  coverings  and  all  other  costs,  charges,  and  expenses  incident  to. 
placing  the  merchandise  in  condition  packed  ready  for  shipment  to  the  United 
States,  except  that  in  the  case  of  merchandise  purchased  or  agreed  to  be  pur- 
chased by  the  person  by  whom  or  for  whose  account  the  merchandise  is  imported, 
prior  to  the  time  of  exi)ortation,  the  foreign  market  value  shall  be  ascertained 
as  of  the  date  of  such  purchase  or  agreement  to  purchase.  In  the  ascertain- 
ment of  foreign  market  value  for  the  purposes  of  this  title  no  pretended  sale 
or  offer  for  sale,  and  no  sale  or  offer  for  sale  intended  to  establish  a  fictitious 
market,  shall  be  taken  into  account. 

COST  OF  PRODUCTION. 

Sec.  206.  That  for  the  purposes  of  this  title  the  cost  of  production  of  imported 
merchandise  shall  be  in  the  sum  of  — 

(1)  The  cost  of  materials  of,  and  of  fabrication,  manipulation,  or  other  pro- 
cess employed  in  manufacturing  or  producing,  identical  or  substantially  iden- 
tical merchandise,  at  a  time  preceding  the  date  of  shipment  of  the  particular 
merchandise  under  consideration  which  would  ordinarily  permit  the  manu- 
facture or  production  of  the  particular  merchandise  under  consideration  in  the 
usual  course  of  business; 

(2)  The  usual  general  expenses  (not  less  than  10  per  centum  of  such  cost) 
in  the  case  of  identical  or  substantially  identical  merchandise ; 

(3)  The  cost  of  all  containers  and  coverings,  and  all  other  costs,  charges, 
and  expenses  incident  to  placing  the  particular  merchandise  under  considera- 
tion in  condition,  packed  ready  for  shipment  to  the  United  States;  and 

(4)  An  addition  for  profit  (not  less  than  8  per  centum  of  the  sum  of  the 
amounts  found  under  paragraphs  (1)  and  (2)  equal  to  the  profit  which  is 
ordinarily  added,  in  the  case  of  merchandise  of  the  same  general  character 
as  the  particular  merchandise  under  consideration,  by  manufacturers  or  pro- 
ducers in  the  country  of  manufacture  or  production  who  are  engaged  in  the 
same  general  trade  as  the  manufacturer  or  producer  of  the  particular  merchan- 
dise under  consideration. 
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EXPORTER. 

Sec.  207.  That  for  the  purposes  of  this  title  the  exporter  of  imported  mer- 
chandise shall  be  the  person  by  whom  or  for  whose  account  the  merchandise 
is  imported  into  the  United  States: 

(1)  If  such  person  is  the  agent  or  principal  of  the  exporter,  manufacturer, 
or  producer;  or 

(2)  If  such  person  owns  or  controls,  directly  or  indirectly,  through  stock 
ownership  or  control  or  otherwise,  any  interest  in  the  business  of  the  exporter, 
manufacturer,  or  producer ;  or 

(3)  If  the  exporter,  manufactiirer,  or  producer  owns  or  controls,  directly 
or  indirectly,  through  stock  ownership  or  control  or  otherwise,  any  interest  in 
any  business  conducted  by  such  person ;  or 

(4)  If  any  person  or  persons,  jointly  or  severally,  directly  or  indirectly, 
through  stock  ownership  or  control  or  otherwise,  own  or  control  in  the  aggre- 
gate 20  per  centum  or  more  of  the  voting  power  or  control  in  the  business 
carried  on  by  the  person  by  whom  or  for  whose  account  the  merchandise  is 
imported  into  the  United  States,  and  also  20  per  centum  or  more  of  such 
power  or  control  in  the  business  of  the  exporter,  manufacturer,  or  producer. 

OATHS  AND  BONDS  ON  ENTRY. 

Sec.  208.  That  in  the  case  of  all  imported  merchandise,  whether  dutiable 
or  free  of  duty,  of  a  class  or  kind  as  to  which  the  Secretary  has  made  public 
a  finding  as  provided  in  section  201,  and  delivery  of  which  has  not  been  made 
by  the  collector  before  such  finding  has  been  so  made  public,  unless  the  person 
by  whom  or  for  whose  account  such  merchandise  is  imported  makes  oath  before 
the  collector,  under  regulations  prescribed  by  the  Secretary,  that  he  is  not  an 
exporter,  or  unless  such  person  declares  under  oath  at  the  time  of  entry,  under 
regulations  prescribed  by  the  Secretary,  the  exporter's  sales  price  of  such 
merchandise,  it  shall  be  unlawful  for  the  collector  to  deliver  the  merchan- 
dise until  such  person  has  made  oath  before  the  collector,  under  regulations  pre- 
scribed by  the  Secretary,  that  the  merchandise  has  not  been  sold  or  agreed 
to  be  sold  by  such  person,  and  has  given  bond  to  the  collector,  under  regula- 
tions prescribed  by  the  Secretary,  with  sureties  approved  by  the  collector,  in 
an  amount  equal  to  the  estimated  value  of  the  merchandise,  conditioned:  (1) 
that  he  will  report  to  the  collector  the  exporter's  sales  price  of  the  merchan- 
dise within  30  days  after  such  merchandise  has  been  sold  or  agreed  to  be 
sold  in  the  United  States,  (2)  that  he  will  pay  on  demand  from  the  collector 
the  amount  of  special  dumping  duty,  if  any,  imposed  by  this  title  upon  such 
merchandise,  and  (3)  that  he  will  furnish  to  the  collector  such  information 
as  may  be  in  his  possession  and  as  may  be  necessary  for  the  ascertainment  of 
such  duty,  and  will  keep  such  records  as  to  the  sale  of  such  merchandise  as 
the  Secretary  may  by  regulation  prescribe. 

DUTIES  OF  APPRAISERS. 

Sec.  209.  That  in  the  case  of  all  imported  merchandise,  whether  dutiable 
or  free  of  duty,  of  a  class  or  kind  as  to  which  the  Secretary  has  made  public 
a  finding  as  provided  in  section  201,  and  as  to  which  the  appraiser  or  person 
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acting  as  appraiser  has  made  no  appraisement  report  to  the  collector  before 
such  finding  has  been  so  made  public,  it  shall  be  the  duty  of  each  appraiser 
or  person  acting  as  appraiser,  by  all  reasonable  ways  and  means  to  ascertain, 
estimate,  and  appraise  (any  invoice  or  aflBdavit  thereto  or  statement  of  cost 
of  production  to  the  contrary  notwithstanding)  and  report  to  the  collector  the 
foreign  market  value  or  the  cost  of  production,  as  the  ease  may  be,  the  pur- 
chase price,  and  the  exporter's  sales  price,  and  any  other  facts  which  the 
Secretary  may  deem  necessary  for  the  purposes  of  this  title. 

APPEALS  AND    PROTESTS. 

Sec.-  210.  That   for   the   purposes   of  this   title   the   determination    of   the 
appraiser  or  person  acting  as  appraiser  as  to  the  foreign  market  value  or  the  - 
cost  of  production,  as  the  case  may  be,  the  purchase  price,  and  the  exporter's 
sales  price,  and  the  action  of  the  collector  in  assessing  special  dumping  duty^  ' 
shall  have  the  same  force  and  effect  and  be  subject  to  the  same  right  of  appeal ' 
and  protest,  under  the  same  conditions  and  subject  to  the  same  limitations; 
and  the  general  appraisers,  the  Board  of  General  Appraisers,  and  the  Court 
of  Customs  Appeals  shall  have  the  same  jurisdiction,  powers,  and  duties  in 
connection  with  such  appeals  and  protests  as  in  the  case  of  appeals  and  protests 
relating  to  customs  duties  under  existing  law. 

DRAWBACKS. 

Sec.  211.  That  the  special  dumping  duty  imposed  by  this  title  shall  be 
treated  in  all  respects  as  regular  customs  duties  within  the  meaning  of  all , 
laws  relating  to  the  drawback  of  customs  duties. 

SHORT  TITLE. 

Sec.  212.  That  this  title  may  be  cited  as  the  "Antidumping  Act,  1921.** 

TriLE  III. —  Assessment  of  ad  valorem  duties. 

Sec.  fSOl.  [Export  value  cf  merchandise  as  basis  of  assessment.]  That 
whenever  merchandise  which  is  imported  into  the  United  States  is  subject  to  an 
ad  valorem  rate  of  duty  or  to  a  duty  based  upon  or  regulated  in  any  manner 
by  the  value  thereof,  duty  shall  in  no  ease  be  assessed  on.  a  value  less  than  the 
export  value  of  such  merchandise. 

export  value. 

Sec.  302.  That  for  the  purposes  of  this  title  the  export  value  of  imported 
merchandise  shall  be  the  price,  at  the  time  of  exportation  of  such  merchandise 
to  the  United  States,  at  which  such  or  similar  merchandise  is  sold  or  freely 
offered  for  sale  to  all  purchasers  in  the  principal  markets  of  the  country  from 
which  exported,  in  the  usual  wholesale  quantities  and  in  the  ordinary  course  of 
trade,  for  exportation  to  the  United  States,  plus,  when  not  included  in  such 
price,  the  cost  of  all  containers  and  coverings  and  all  other  costs,  charges,  and 
expenses  incident  to  placing  the  merchandise  in  condition,  packed  ready  for 
shipment  to  the  United  States,  less  the  amount,  if  any,  included  in  such  price, 
attributable  to  any  additional  costs,  charges,  and  expenses,  and  United  States 
import  duties,  incident  to  bringing  the  merchandise  from  the  place  of  ship-* 
ment  in  the  country  of  exportation  to  the  place  of  delivery  in  the  United 
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States,  and  plus,  if  not  included  in  such  price,  the  amount  of  any  export  tax 
imposed  by  the  country  of  exportation  on  merchandise  exported  to  the  United 
States. 

REFERENCES  TO  "  VALUE  ''  IN  EXISTING  LAW. 

Sec.  303.  (a)  That  wherever  in  Title  I  of  this  Act,  or  in  the  Tariff  Act  of 
1913,  as  amended,  or  in  any  law  of  the  United  States  in  existence  at  the  time 
of  the  enactment  of  this  Act  relative  to  the  appraisement  of  imported  merchan- 
dise (except  sections  2874,  2976,  and  3016  of  the  Revised  Statutes,  and  section 
801  of  the  Revenue  Act  of  1916),  reference  is  made  to  the  value  of  imported 
merchandise  (irrespective  of  the  particular  phraseology  used  and  irrespective 
of  whether  or  not  such  phraseology  is  limited  or  qualified  by  words  referring 
to  country  or  port  of  exportation  or  principal  markets)  such  reference  shall, 
in  respect  to  all  merchandise  imported  on  or  after  the  day  this  Act  takes  effect, 
be  construed  to  refer,  except  as  provided  in  subdivision  (b),  to  actual  market 
value  as  defined  by  the  law  in  existence  at  the  time  of  the  enactment  of  this 
Act,  or  to  export  value  as  defined  by  section  302  of  this  Act,  whichever  is 
higher. 

(b)  If  the  rate  of  duty  upon  imported  merchandise  is  in  any  manner 
dependent  upon  the  value  of  any  component  material  thereof,  such  value  shall 
be  an  amount  determined  under  the  provisions  of  the  Tariff  Act  of  1913,  as 
in  force  prior  to  the  enactment  of  this  Act. 

DEFINrriONS. 

Sec.  304.  That  when  used  in  this  title  the  term  '*  Tariff  Act  of  1913  "  means 
the  Act  entitled  **An  Act  to  reduce  tariff  duties  and  provide  revenue  for  the 
Government,  and  for  other  purposes,'*  approved  October  3,  1913. 

Title  IV. —  General  provisions. 

STATEMENTS  IN   INVOICE. 

Sec.  401.  That  all  invoices  of  imported  merchandise,  and  all  statements  in 
the  form  of  an  invoice,  in  addition  to  the  statements  required  by  law  in  existence 
at  the  time  of  the  enactment  of  this  Act,  shall  contain  such  other  statements  as 
the  Secretary  may  by  regulation  prescribe,  and  a  statement  as  to  the  currency 
in  which  made  out,  sp^ifying  whether  gold,  silver,  or  paper. 

STATEMENTS  AT  TIME  OP  ENTRY. 

Sec.  402.  That  the  owner,  importer,  consiprnee,  or  agent,  making  entry  of 
imported  merchandise,  shall  set  forth  upon  the  invoice,  or  statement  in  the 
form  of  an  invoice,  and  in  the  entry,  in  addition  to  the  statements  required 
by  the  law  in  existence  at  the  time  of  the  enactment  of  this  Act,  such  state- 
ments, under  oath  if  required,  as  the  Secretary  may  by  regulation  prescribe. 

CONVERSION  OP  CURRENCY. 

Sec.  403.  (a)  That  section  25  of  the  Act  of  August  27,  1894,  entitled  **An 
Act  to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  for  other 
purposes, ' '  is  amended  to  read  as  follows : 

'*  Sec.  25.  That  the  value  of  foreign  coin  as  expressed  in  the  money  of 
account  of  the  United  States  shall  be  that  of  the  pure  metal  of  such  coin  of 
standard  value;  and  the  values  of  the  standard  coins  in  circulation  of  the 
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various  nations  of  the  world  shall  be  estimated  quarteriy  by  the  Director  of 
the  Mint  and  be  proclaimed  by  the  Secretary  of  the  Treasury  quarterly  on 
the  first  day  of  January,  April,  July,  and  October  in  each  year.'* 

(b)  For  the  purpose  of  the  assessment  and  collection  of  duties  upon  merchan- 
dise imported  into  the  United  States  on  or  after  the  day  of  the  enactment 
of  this  Act,  wherever  it  is  necessary  to  convert  foreign  currency  into  currency 
of  the  United  States,  such  conversion,  except  as  provided  in  subdivision  (c), 
shall  be  made  at  the  values  proclaimed  by  the  Secretary  under  the  provisiona 
of  section  25  of  such  Act  of  August  27,  1894,  for  the  quarter  in  which  the 
merchandise  was  exported. 

(c)  If  no  such  value  has  been  proclaimed,  or  if  the  value  so  proclaimed 
varies  by  5  per  centum  or  more  from  a  value  measured  by  the  buying  rate  in 
the  New  York  market  at  noon  on  the  day  of  exportation,  conversion  shall 
be  made  at  a  value  measured  by  such  buying  rate.  For  the  purposes  of  this 
subdivision  such  buying  rate  shall  be  the  buying  rate  for  cable  transfers  pay- 
able in  the  foreign  currency  so  to  be  converted;  and  shall  be  determined  by 
the  Federal  Reserve  Bank  of  New  York  and  certified  daily  to  the  Secretary, 
who  shall  make  it  public  at  such  times  and  to  such  extent  as  he  deems  necessary. 
In  ascertaining  such  buying  rate  such  Federal  Reserve  Bank  may  in  its  dis- 
cretion (1)  take  into  consideration  the  last  ascertainable  transactions  and 
quotations,  whether  direct  or  through  the  exchange  of  other  currencies,  and  (2) 
if  there  is  no  market  buying  rate  for  such  cable  transfers,  calculate  such  rate 
from  actual  transactions  and  quotations  in  demand  or  time  bills  of  exchange. 

(d)  Sections  2903  and  3565  of  the  Revised  Statutes  are  repealed. 

(e)  Section  25  of  such  Act  of  August  27,  1894,  as  in  force  prior  to  the  enact- 
ment of  this  Act,  and  section  2903  of  the  Revised  Statutes,  shall  remain  in/ 
force  for  the  assessment  and  collection  of  duties  on  merchandise  imported  into 
the  United  States  prior  to  the  day  of  the  enactment  of  this  Act. 

For  Act  of  Aug.  27,  1894,  sec.  25,  here  amended,  see  2  Fed.  Stat.  Ann.   (2d  ed.)   368. 
For  R.  S.  sec.  2903,  here  repealed,  see  2  Fed.  Stat.  Ann.  (2d  ed.)  1047. 
For  R.  S.  hec.  3565,  here  repealed,  see  2  Fed.  Stat  Ann.. (2d  ed.)  365. 

■ 

INSPECTION  OF  EXPORTER'S  BOOKS. 

Sec.  404.  That  if  any  person  manufacturing,  producing,  selling,  shipping, 
or  consigning  merchandise  exported  to  the  United  States  fails,  at  the  request 
of  the  Secretary,  or  an  appraiser,  or  person  acting  as  appraiser,  or  a  collector, 
or  a  general  appraiser,  or  the  Board  of  Geneal  Appraisers,  as  the  case  may  be, 
to  permit  a  duly  accredited  officer  of  the  United  States  to  inspect  his  books, 
papers,  records,  accounts,  documents,  or  correspondence,  pertaining  to  the. 
market  value  or  classification  of  such  merchandise,  then  while  such  failure  con- 
tinues the  Secretary,  under  regulations  prescribed  by  him,  (1)  shall  prohibit 
the  importation  into  the  United  States  of  merchandise  manufactured,  produced, 
sold,  shipped  or  consigned  by  such  person,  and  (2)  may  instruct  the  collectors 
to  withhold  delivery  of  merchandise  manufactured,  produced,  sold,  shipped  or 
consigned  by  such  person.  If  such  failure  continues  for  a  period  of  one  year 
from  the  date  of  such  instructions  the  collector  shall  cause  the  merchandise, 
unless  previously  exi>orted,  to  be  sold  at  public  auction  as  in  the  case  of  forfeited 
merchandise. 
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iNSPEcrrioN  OP  importer's  books. 

Sec.  405.  That  if  any  person  importing  merchandise  into  the  United  States 
or  dealing  in  imported  merchandise  fails,  at  the  request  of  the  Secretaiy,  or 
an  appraiser,  or  person  acting  as  appraiser,  or  a  collector,  or  a  general  appraiser, 
or  the  Board  of  General  Appraisers,  as  the  case  may  be,  to  permit  a  duly 
accredited  officer  of  the  United  States  to  inspect  his  books,  papers,  records, 
accounts,  documents,  or  correspondence,  pertaining  to  the  value  or  classifica- 
tion of  such  merchandise,  then  while  such  failure  continues  the  Secretary, 
under  regulations  prescribed  by  him,  (1)  shall  prohibit  the  importation  of 
merchandise  into  the  United  States  by  or  for  the  account  of  such  person,  and 
(2)  shall  instruct  the  collectors  to  withhold  delivery  of  merchandise  imported 
by  or  for  the  account  of  such  person.  If  such  failure  continues  for  a  period 
of  one  year  from  the  date  of  such  instructions  the  collector  shall  cause  the 
merchandise,  unless  previously  exported,  to  be  sold  at  public  auction  as  in  the 
case  of  forfeited  merchandise. 

DEFINITIONS. 

Sec.  406.  That  when  used  in  Title  II  or  Title  III  or  in  this  title  — 
The  term  **  person  *'  includes  individuals,  partnerships,   corporations,  and 
associations;  and 

The  term  **  United  States  "  includes  all  Territories  and  possessions  subject  to 
the  jurisdiction  of  the  United  States,  except  the  Philippine  Islands,  the  Virgin 
Islands,  the  islands  of  Guam  and  Tutuila,  and  the  Canal  Zone. 

RULES  AND  REGULATIONS. 

Sec.  407.  That  the  Secretary  shall  make  rules  and  regulations  necessary  for 
the  enforcement  of  this  Act. 

Title  V. —  Dyes  and  Chemicals. 

Sec.  501.  fa)  [Refusal  of  entry]  That  on  and  after  the  day  following  the 
enactment  of  this  Act,  for  the  period  of  three  months,  no  sodium  nitrite,  no 
dyes  or  dyestuffs,  including  crudes  and  intermediates,  no  product  or  products 
derived  directly  or  indirectly  from  coal  tar  (including  crudes,  intermediates, 
finished  or  partly  finished  products,  and  mixtures  and  compounds  of  such 
coal-tar  products) ,  and  no  synthetic  organic  drugs  or  synthetic  organic  chemicals, 
shall  be  admitted  to  entry  or  delivered  from  customs  custody  in  the  United 
States  or  in  any  of  its  possessions  unless  the  Secretary  determines  that  such 
article  or  a  satisfactoiy  substitute  therefor  is  not  obtainable  in  the  United 
States  or  in  any  of  its  possessions  in  sufficient  quantities  and  on  reasonable 
terms  as  to  quality,  price  and  delivery,  and  that  such  article  in  the  quantity 
to  be  admitted  is  required  for  consumption  by  an  actual  consumer  in  the 
United  States  or  in  any  of  its  possessions  within  six  months  after  receipt  of 
the  merchandise. 

This  subdivision  was  amended  by  Act  of  Aug.  24,  1921  (see  infra,  p.  45).  by  striking 
out  the  words  **  three  months  "  and  inserting  in  lieu  thereof  the  words  ''  six  months."  It 
was  further  amended  by  Act  of  Nov.  16,  1921  (see  infra,  this  title,  p.  4ii),  which  provided 
that  Title  V  ''  shall  continue  in  force  until  otherwise  provided  by  law." 

(b)  [War  Trade  Board  Section  of  Department  of  State  —  Abolishment  — 
Treasury  Department  as  successor — effect  on  existing  licenses  relating  to 
dye  and  chemical  imports.]     Upon  the  day  following  the  enactment  of  this 
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Act  the  War  Trade  Board  Section  of  the  Department  of  State  shall  cease  to 
exist-;  all  clcrlts  and  employees  of  such  War  Trade  Board  Section  shall  be 
transferred  to  and  become  clerks  and  employees  of  the  Treasury  Department 
and  all  books,  documents,  and  other  records  relating  to  such  dye  and  chemical 
import  control  of  such  War  Trade  Board  Section  shall  become  books,  docu- 
ments and  records  of  the  Treasury  Department.  All  individual  licenses  issued 
by  such  War  Trade  Board  Section  prior  to  the  enactment  of  this  Act  shall 
remain  in  effect  during  the  period  of  their  validity,  and  the  importations 
under  such  licenses  shall  be  permitted.  All  unexpended  funds  and  appropria- 
tions for  the  use  and  maintenance  of  such  War  Trade  Board  Section  shall 
become  funds  and  appropriations  available  to  be  expended  by  the  Secretary  in 
the  exercise  of  the  power  and  authority  conferred  upon  him  by  this  section. 

Seo.  502.  [Short  Title.]     That  this  title  may  be  cited  as  the  **  Dye  and 
Chemical  Control  Act,  1921." 


An  Act  To  constitute  Forth  Worth,  in  the  State  of  Texas,  a  port  of  entry  and 
to  extend  to  said  port  the  privileges  of  section  7  of  an  Act  approved 
June  10, 1880,  entitled  ''An  Act  to  amend  the  statutes  in  relation  to  imme- 
diate transportation  of  dutiable  goods,  and  for  other  purposes-'* 

[Act  of  June  18, 1921,] 

[Port  of  Fort  Worth  —  immediate  transportation  privileges.]  That  Fort 
Worth,  in  the  State  of  Texas,  be,  and  the  same  is  hereby,  constituted  a  port  of 
entry  in  the  customs  collection  district  of  San  Antonio,  Texas,  and  that  the 
privileges  of  section  7  of  an  Act  entitled  **An  Act  to  amend  the  statutes  in 
relation  to  immediate  transportation  of  dutiable  goods,  and  for  other  pur- 
poses,'' approved  June  10,  1880,  as  amended,  governing  the  immediate  trans- 
portation of  dutiable  merchandise  without  appraisement,  be,  and  the  same  are 
hereby,  extended  to  the  said  port  of  Port  Worth,  in  the  State  of  Texas. 

For  Act  of  June  10,  1880,  as  amended,  see  2  Ped.  Stat.  Ann.  (2d  ed.)  1119. 


An  Act  To  control  importations  of  dyes  and  chemicals. 

[Act  of  Aug.  24, 1921.] 

[Sec.  1.]  [Dyes  and  chemicals  —  refusal  of  entry.]  That  subdivision  (a) 
of  section  501  of  the  Dye  and  Chemical  Control  Act,  approved  May  27,  1921, 
is  amended  by  striking  out  the  words  *'  three .  months, "  and  inserting  in  lieu 
thereof  the  words  *  *  six  months. ' ' 

For  subd.  (a)  of  Bee.  501  of  the  Dye  and  Chemical  Control  Act,  here  amended,  see  supra, 
this  title,  p.  44. 


An  Act  To  extend  the  Tariff  Act  approved  May  27,  1921. 

[Act  of  Nov.  16,  1921.] 

[Tariff  Act  of  1921  —  continuance  in  force.]    That  Titles  I  and  V  of  the 
Act  entitled  "An  Act  imposing  temporary  duties  upon  certain  agricultural 
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products  to  meet  present  emergencies  and  to  provide  revenue ;  to  regulate  com- 
merce with  foreign  countries;  to  prevent  dumping  of  foreign  merchandise  on 
the  markets  of  the  United  States ;  to  regulate  the  value  of  foreign  money ;  and 
for  other  purposes,"  approved  May  27,  1921,  shall  continue  in  force  until 
otherwise  provided  by  law. 

For  the  parts  of  the  Act  of  May  27,  1921,  here  continued  in  force,  see  supra,  this  title. 


DESERT  LANDS 

See  Public  Lands 
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Act  of  March  2,  1921  (Diplomatic  and  Consular  Appropriation  Act),  46. 

Sec.  1,  Ambassadors,  Ministers  and  Consuls  General  —  Salaries,  46. 

Secretaries  in  Diplomatic  Service  —  Salaries,  47, 

Interpreters  —  Salaries,  47, 

Buildings  for  Diplomatic  and  Consular  Establishments,  48. 

Consuls  —  Citizenship,  49, 

Clerks  at  Consulates  —  Appointment  —  Civil-service  Rules,  49. 

American  Convicts  in  China,  Chosen,  Siam  and  Turkey  —  Expense 
of  Maintenance,  49. 
3.  International  Conferences  —  Limitation  on  Character  of  Expendi- 
tures, 49. 

CROSS-REFERBNCE 

See  also  HEALTH  AND  QUARANTINE 

An  Act  Making  appropriations  for  the  Diplomatic  and  Consular  Service  for 
the  fiscal  year  ending  June  30,  1922. 

[Act  of  March  2,  1921,] 

[Sec.  1.]     •  •  •    [Ambaasadors,  ministers  and  consols  general  —  salaries.] 

Ambassadors  extraordinary  and  plenipotentiary  to  Argentina,  Belgium,  Brazil, 
Chile,  France,  Germany,  Great  Britain,  Italy,  Japan,  Mexico,  Peru,  Spain,  and 
Turkey,  at  $17,500  each,   $227,500; 

Envoys  extraordinary  and  ministers  plenipotentiary  to  China,  Cuba,  the 
Netherlands  and  Luxemburg,  at  $12,000  each,  $36,000; 

Envoys  extraordinary  and  ministers  plenipotentiary  to  Austria,  Bolivia, 
Bulgaria,  Czecho-Slovakia,  Colombia,  Costa  Rica,  Denmark,  Dominican  Repub- 
lic, Ecuador,  Finland,  Greece,  Guatemala,  Haiti,  Honduras,  Hungary,  Nicaragua, 
Norway,  Panama,  Paraguay,  Poland,  Uruguay,  Persia,  Portugal,  Rumania, 
Salvador,  Siam,  Sweden,  Switzerland,  and  Venezuela,  at  $10,000  each,  and  to 
the  Serbs,  Croats,  and  Slovenes,  $10,000;  in  all,  $300,000; 

Minister  resident  and  consular  general  to  Liberia,  $5,000; 


DIPLOMATIC  AND  CONSULAR  OFFICERS  47 

A^nt  and  consul  general. at  Tangier,  $7,500; 
Agent  and  consul  general  at  Cairo,  $7,500; 

Provided,  That  no  salary  herein  appropriated  shall  be  paid  to  any  oflScial 
receiving  any  other  salary  from  the  United  States  Government. 

*  *  *  [Secretaries  in  Diplomatic  Service  —  salaries.]  For  salaries  of  secre- 
taries in  the  Diplomatic  Service,  as  provided  in  the  Act  of  February  5,  1915, 
entitled  '*An  Act  for  the  improvement  of  the  foreign  service, '*  as  amended  by 
the  Act  making  appropriations  for  the  Diplomatic  and  Consular  Service  for 
the  fiscal  year  ending  June  30,  1917,  approved  July  1,  1916,  and  the  Act  mak- 
ing appropriations  for  the  Diplomatic  and  Consular  Service  for  the  fiscal  year 
ending  June  30,  1921,  approved  June  4,  1920,  $379,000; 

Japanese  secretary  of  embassy  to  Japan,  $5,500; 

Turkish  secretary  of  embassy  to  Turkey,  $3,600; 

Chinese  secretary  of  legation  to  China,  $5,500 ; 

Chinese  assistant  secretary  of  legation  to  China,  $4,000; 

Japanese  assistant  secretary  of  embassy  to  Japan,  $4,000 ; 

Turkish  assistant  secretary  of  embassy  to  Turkey,  $2,000 ;  •  *  • 

For  Act  of  Feb.  5,  1915,  mentioned  in  the  text,  see  3  Fed.  Stat.  Ann.  (2d  ed.)   18. 

For  Act  of  June  4,  1020,  mentioned  in  the  text,  see  1920  Supp.  Fed.  Stat.  Ann.  (2d  ed.)  34. 

•  *  •  [Interpreters  —  salaries.]  Interpreter  to  legation  and  consulate  gen- 
eral to  Persia,  $2,000 ; 

Interpreter  to  legation  and  consulate  general  to  Bangkok,  Siam,  $2,000 ; 

For  ten  student  interpreters  at  the  legation  to  China,  who  shall  be  citizens 
of  the  United  States,  and  whose  duty  it  shall  be  to  study  the  Chinese  language 
with  a  view  to  suppljring  interpreters  to  the  legation  and  consulates  in  China, 
at  $1,500  each,  $15,000:  Provided,  That  the  method  of  selecting  said  student 
interpreters  shall  be  nonpartisan :  And  provided  further,  That  upon  receiving 
such  appointment  each  student  interpreter  shall  sign  an  agreement  to  continue 
in  the  service  as  an  interpreter  at  the  legation  or  consulates  in  China  so  long 
as  his  services  may  be  required  within  a  period  of  five  years ; 

For  the  payment  of  the  cost  of  tuition  of  student  interpreters  in  China,  at 
the  rate  of  $350  per  annum  each,  $3,500.    . 

For  six  student  interpreters  at  the  embassy  to  Japan,  who  shall  be  citizens 
of  the  United  States,  and  whose  duty  it  shall  be  to  study  the  Japanese  language 
with  a  view  to  supplying  interpreters  to  the  embassy  and  consulates  in  Japan, 
at  $1,500  each,  $9,000:  Provided,  That  the  method  of  selecting  said  student 
interpreters  shall  be  nonpartisan :  And  provided  furthet,  That  upon  receiving 
such  appointment  each  student  interpreter  shall  sign  an  agreement  to  continue 
in  the  service  as  an  interpreter  at  the  embassy  or  consulates  in  Japan  so  long 
as  his  services  may  be  required  within  a  period  of  five  years; 

For  the  payment  of  the  cost  of  tuition  of  student  interpreters  at  the  emba^y 
to  Japan,  at  the  rate  of  $200  per  annum  each,  $1,200; 

For  four  student  interpreters  at  the  embassy  to  Turkey,  who  shall  be  citizens 
of  the  United  States,  and  whose  duty  it  shall  be  to  study  the  language  of 
Turkey  and  any  other  language  that  may  be  necessary  to  qualify  them  for 
service  as  interpreters  to  the  embassy  and  consulates  in  Turkey,  at  $1,500  each, 
$6,000 :  Provided,  That  the  method  of  selecting  said  student  interpreters  shall 
be  nonpartisan :    And  provided  further.  That  upon  receiving  such  appointment 
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each  student  interpreter  shall  sign  an  agreement  to  continue  in  the  scrvicfe  as 
an  interpreter  to  the  embassy  and  consulates  in  Turkey  so  long  as  bis  services 
toa?^  be. required  within  a  period  of  five  years; 

For  the  payrtient  of  the  cost  of  tuition  of  student  interpreters  at  the  embassy 
to  Turkey,  at  the  rate  of  $200  per  annum  each,  $800; 

No  person  drawing  the  salary  of  interpreter  or  student  interpreter  as  above 
provided  shall  be  allowed  any  part  of  the  salary  appropriated  for  any  secre- 
tftry  of  legation  or  other  officer  •  •  •. 

*  *  *  [Buildings  for  diplomatic  and  consular  establishments.]  For  filling 
and  grading  the  grounds  of  the  American  legation  building  in  the  city  of  San 
Salvador,  the  construction  on  said  grounds  of  driveways,  sidewalks,  tile  court 
at  back  of  building,  fence,  drains,  water  tank,  and  for  such  other  minor  improve- 
ments- as  may  be  found  necessary,  $11,000,  to  be  immediately  available. 

For  the  acquisition  of  land  and  buildings  in  Paris,  France,  to  be  used  as  the 
American  embassy  ;  under  the  provisions  of  the  Act  of  February  17,  1911, 
$150,000,  or  so  much  thereof  as  may  be  necessary. 

The  President  is  hereby  authorized  to  accept,  on  behalf  of  the  United  States, 
for  us^  as  a  residence  by  the  diplomatic  representatives  of  the  United  States 
the  land  .and  buildings  thereon  known  as  numbers  13-14  Prince's  Gate  in  the 
city  of  London,  England,  and  such  other  lands  and  buildings  as  form  a  part 
of  said  property,  presented  by  J.  Pierpont  Morgan:  Provided,  That  the  deed 
of  transfer  of  said  property  to  the  United  States  shall  be  unconditional  and 
free  from  encumbrance  and  shall  convey  such  estate  as  may  be  held  by  the 
said  J.  Pierpont  Morgan :  And  provided  further,  That  the  property  is  held  on 
freehold  tenure  and  not  on  customary  London  ground  lease. 

For  the  acquisition  of  embassy,  legation,  or  consular  buildings  and  grounds 
at  any  or  all  of  the  following  places:  Rome,  Brussels,  Berlin,  Christiania, 
:Athen8,  Belgrade,  Bucharest,  Prague,  Monrovia,  Vienna,  Budapest,  Canton, 
Hankow  and  Amoy,  $300,000 :  Provided,  That  the  limit  of  cost  shall  not  exceed 
the  sum  of  $150,000  at  any  one  place:  And  provided  further.  That  such 
acquisition  shall  be  subject  to  the  approval  of  the  commission  hereinafter 
constituted. 

There  is  hereby  constituted  a  commission  composed  of  the  chairman  and  the 
ranking  minority  member  of  the  Committee  on  Foreign  Relations  of  the  Senate, 
the  chajl-man  and  the  ranking  minority  member  of  the  Committee  on  Foreign 
.Affairs  of  the  House  of  Representatives,  the  Secretary  of  State,  and  the  Secre- 
tary of  the  Treasury,  of  which  the  chairman  of  the  Committee  on  Foreign 
Relations  <rf  the  Senate  shall  be  the  chairman,  whose  duty  it  shall  be  to  con- 
sider and  formulate  plans  or  proposals  for  the  purchase  of  embassy,  legation, 
and  consular  buildings  and  grounds  under  the  authority  contained  in  this  Act. 

With  the  approval  of  said  commission  and  within  a  limit  of  cost  at  any  one 
plae^:  of  $150,000,  the  Secretary  of  State  shall  have  power  to  purchase  from 
any,  foreign  government  suitable  buildings,  or  buildings  and  grounds,  for 
embassy,  legation,  and  consular  purposes,  separate  or  combined,  in  any  city 
specified  in  connection  with  the  foregoing  appropriation  of  $300,000,  and  to 
effect  payment  therefor  by  causing  the  purchase  price  thereof  to  be  credited 
upon  the  obligatioils  or  debts  of  such  government  then  held  by  or  owing  to  the 
United  States,  or  by'c^iusing  a  part  of  such  purchase  price  so  to  be  credited, 
paying  the  remainder  iji  jnpQ.ey  from  applicable  sums  hereinbefore  appropriated 
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for  the  acquisition  of  embassy,  legation,  and  consular  buildings  and  grounds; 
and  when  the  Secretary  of  State  shall  certify  to  the  Secretary  of  the  Treasury 
that  a  purchase  has  been  made,  the  government  from  which  made,  and  that 
a  part  or  all  of  the  purchase  price  is  to  be  paid  by  crediting  the  same  upon 
obligations  or  debts  of  said  government  then  held  by  or  owing  to  the  United 
States,  the  date  as  of  which  said  payment  is  to  be  made  and  the  amount  in 
United  States  dollars  so  to  be  credited,  the  Secretary  of  the  Treasury  is 
authorized  and  directed  to  credit  the  amount  so  certified  upon  unpaid  principal 
or  interest  of  obligations  or  debts  of  said  foreign  government  held  by  the 
United  States:  Arid  provided  further,  That  the  President  is  hereby  authorized 
in  his  discretion  to  accept  on  behalf  of  the  United  States  unconditional  gifts  of 
land,  buildings,  furniture,  and  furnishings,  or  any  of  them,  for  the  use  of 
diplomatic  and  consular  offices  and  residences. 

*  •  •  [Oonsuls  —  cituenflhip.]  Every  consul  general,  consul,  vice  consul, 
and  wherever  practicable,  every  consular  agent  shall  be  an  American  citizen. 

*  *  *  [Olerks  at  considateB  —  appointment  —  civil-service  rules.]  Clerks, 
whenever  hereafter  appointed,  shall,  so  far  as  practicable,  be  appointed  under 
civil-service  rules  and  regulations. 

*  *  *  [American  convicts  in  Ghina,  Chosen,  Siam  and  Turkey  —  expense 
cf  maintenance.]  Expenses  of  maintaining  at  Shanghai,  under  charge  of  the 
United  States  marshal  for  China,  an  institution  for  incarcerating  American 
convicts  and  insane  in  China,  $2,000;  for  salary  of  deputy  marshal,  $1,200; 
assistant  deputy  marshal,  $800 ;  in  all,  $4,000 ; 

Paying  for  the  keeping,  feeding,  and  transportation  of  prisoners  in  China, 
Chosen,  Siam,  and  Turkey  and  of  those  declared  insane  by  the  United  States 
Court  for  China,  $9,000 ; 

Rent  of  prison  for  American  convicts  in  Smyrna,  Turkey,  and  for  wages  of 
keepers  of  the  same,  $1,000. 

Rent  of  prison  for  American  convicts  in  Constantinople,  Turkey,  and  for 
wages  of  keepers  of  the  same,  $1,000;  •  •  • 

Sec.  3.  [International  conferences  —  limitation  on  character  of  expendi- 
tures.] No  sums  herein  appropriated  in  connection  with  the  participation  of 
the  United  States  in  international  conferences,  congresses,  or  meetings  within 
the  United  States  shall  be  expended  in  payment  of  the  personal  expense,  sub- 
sistence, transportation,  or  entertainment  of  any  person  or  for  the  purchase 
of  medals,  badges,  or  souvenirs. 


DISTRICT  ATTORNEYS 

See  JuDicuL  Officers 
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DISTRICT  OF  COLUMBIA 

Act  of  Dec,  21,  1920,  50. 

Sec,    1.  Hotel  Proprietors  and  Innkeepers  —  Liability  to  Guests  —  Articles 
of  Value  —  Providing  Safe,  50. 
2.  Baggage  Stolen  from  Room  of  Guest  —  lAability  of  Proprietor,  50. 

Act  of  Aug.  24,  1921  (Rent  Act  Amended),  51. 

Sec.  1.  Extension  of  Period  for  Remaining  in  Force,  51. 

2.  '*  Rental  Property  "  Defined  —  Sec.  101  Amended,  51. 

3.  Salaries  and  Expenditures  —  Employees  —  Sec.  103  Amended,  51. 

4.  Return  of  Excess  Rentals  —  Validity  of  Judgment  for  Excess  Ren- 

tals—  Prosecutions  for  Violations  of  Act  —  New  Sections  Added, 
52. 

5.  Provisions  of  Amendatory  Act  When  in  Effect,  52. 

CROSS-REFERENCES 

See  also  JUDICIAL  OFFICERS;  PUBLIC  OFFICERS  AND  EMPLOYEES 

An  Act  Establishing  the  liability  of  hotel  proprietors  and  innkeepers  in  the 

District  of  Columbia. 

[Act  of  Dec.  21,  1920.] 

[Sec.  1.]  [Hotel  proprietors  and  innkeepers  —  liability  to  guests  — 
articles  of  value  —  providing  safe.]  That  whenever  the  proprietor  of  any 
hotel  or  inn  in  the  District  of  Columbia  shall  provide  in  such  hotel  or  inn  a 
suitable  safe  or  vault  for  the  safekeeping  of  any  money,  jewelry,  or  other 
articles  of  value,  other  than  wearing  apparel,  belonging  to  or  in  the  custody  of 
guests,  and  shall  notify  the  guests  thereof  by  keeping  conspicuously  posted  in 
the  office  and  on  the  inside  of  the  entrance  door  of  the  sleeping  rooms  of 
said  hotel  or  inn  a  notice  printed  in  distinct  English  type,  such  proprietor 
shall  not  be  liable  for  the  loss  of  or  injury  to  any  such  property  by  theft  or 
otherwise  sustained  by  any  guest  unless  such  guest  has  offered  to  deliver  the 
same  to  such  proprietor  for  custody  in  such  safe  or  vault  and  such  proprietor 
has  omitted  or  refused  to  receive  it  and  deposit  it  in  such  safe  or  vault  and 
to  give  such  guest  a  receipt  therefor :  Provided,  That  in  no  case  shall  such  pro- 
prietor be  liable  for  the  loss  or  injury  to  property  so  deposited  in  an  amount 
exceeding  the  sum  of  $500,  except  by  special  contract  in  writing,  stating  the 
kind  and  value  of  property  received,  the  kind  and  extent  of  the  liability  of 
said  proprietor,  and  the  reasonable  consideration  to  be  paid  for  such  safe- 
keeping, not  in  excess  of  the  customary  insurance  charge  or  premium,  and 
which  said  contract  shall  be  signed  by  said  guest  and  said  proprietor  or  his 
clerk:  Provided  further,  That  nothing  herein  contained  shall  apply  to  such 
an  amount  of  money  and  such  jewelry  or  other  articles  of  value  as  is  usual, 
common,  or  prudent  for  guests  to  retain  in  their  rooms. 

Sec.  2.  [Baggage  stolen  from  room  of  guest  —  liability  of  proprietor.]  That 
whenever  the  proprietor  of  any  hotel  or  inn  shall  keep  posted  in  a  conspicuous 
manner  on  the  inside  of  the  entrance  door  to  the  sleeping  rooms  of  said  hotel 
or  inn  a  notice  printed  in  distinct  English  type  requiring  the  guests  occupying 
said  rooms  to  lock  or  bolt  the  door  of  said  room  and  upon  leaving  said  room 
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to  lock  the  door  and  deposit  the  key  at  the  oflBce,  the  proprietor  shall  not  be 
liable  for  any  bag^rage  stolen  from  said  room  if  it  shall  appear  that  said  room 
was  left  by  the  gnest  unlocked  or  unbolted,  or  that  the  key  was  not  so  deposited 
at  the  office  at  the  time  of  the  loss  of  said  baggage,  unless  the  loss  is  directly 
or  indirectly  caused  by  or  attributable  to  the  proprietor  or  his  employee  or 
employees. 


An  Act  To  extend  for  the  period  of  seven  months  the  provisions  of  Title  n  of 
the  Food  Control  and  the  District  of  Golumbia  Bents  Act»*  approved  Octo- 
ber 22,  1919,  and  for  other  purposes. 

[Act  of  Aug.  24, 1921.] 

[Sec.  1.]  [Extension  of  period  for  remaining  in  force.]  That  Title  II  of 
the  Food  Control  and  the  District  of  Columbia  Rents  Act,  approved  October  22, 
1919,  shall  remain  in  full  force  and  eflfect  until  May  22,  1922. 

Sec.  2.  ['*  Rental  property  "  defined  —  sec.  101  amended.]  That  the  second 
paragraph  of  section  101  of  such  Act  is  amended  to  read  as  follows : 

*'  The  term  *  rental  property  '  means  any  building  or  part  thereof  or  land 
appurtenant  thereto  in  the  District  of  Columbia  rented  or  hired  and  the  service 
agreed  or  required  by  law  or  by  determination  of  the  commission  to  be  furnished 
in  connection  therewith;  but  does  not  include  (a)  any  portion  of  a  hotel  or 
apartment  building,  (b)  a  garage  or  warehouse,  or  (c)  any  other  building  or 
part  thereof  or  land  appurtenant  thereto,  used  by  the  tenant  exclusively  for  a 
business  purpose  other  than  the  subleasing  or  otherwise  subcontracting  for  use 
for  living  accommodations." 

Sec.  3.  [Salaries  and  expenditures  —  employees  —  sec.  103  amended.]  That 
section  103  of  such  Act  is  amended  to  read  as  follows : . 

'  *  Sec.  103.  Each  commissioner  shall  receive  a  salary  of  $5,000  a  year  payable 
monthly.  The  commission  shall  appoint  a  secretary,  who  shall  receive  a  salary 
of  $3,000  a  year,  and  an  attorney,  who  shall  receive  a  salary  of  $5,000  a  year, 
payable  in  like  manner ;  and  subject  to  the  provisions  of  the  civil  service  laws, 
it  may  appoint  and  remove  such  officers,  employees,  and  agents,  and  make  such 
expenditures  for  rent,  printing,  telegrams,  telephone,  law  books,  books  of  refer- 
ence, periodicals,  furniture,  stationery,  office  equipment  and  other  supplies  and 
expenses  as  may  be  necessary  to  the  administration  of  this  title.  The  attorney 
appointed  by  the  commission  shall  appear  for  and  represent  the  commission 
in  all  judicial  proceedings  and  generally  perform  such  professional  duties  and 
services  as  attorney  and  counsel  to  the  commission  as  may  reasonably  be 
required  of  him  by  the  commission.  All  of  the  expenditures  of  the  commission 
shall  upon  the  presentation  of  itemized  vouchers  therefor  approved  by  the  chair- 
man of  the  commission  be  audited  and  paid  in  the  same  manner  as  other 
expenditures  for  the  District  of  Columbia. 

**  With  the  exception  of  the  secretary  and  the  attorney,  all  employees  of  the 
commission  shall  be  appointed  from  lists  of  eligibles  supplied  by  the  Civil  Service 
Commission  and  in  accordance  with  the  civil  service  law." 

*  The  District  of  Columbin  Rents  Act  will  be  found  in  1919  Supp.,  p.  41. 
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Sec.  4.  [Return  of  excess  rentals  —  validity  of  judgment  for  excess  rentals 
—  prosecutions  for  violations  of  act  —  new  sections  added.]  That  Title  II  of 
such  Act  is  amended  by  adding  at  the  end  thereof  two  new  sections  to  read  as 
follows : 

*'  Sec.  123.  In  all  eases  where  the  owner  of  any  rental  property,  apartment, 
or  hotel  has,  prior  to  April  18,  1921,  collected  or  received  any  rent  or  charge 
therefor  in  excess  of  the  amount  fixed  in  a  determination  of  the  commission 
made  and  in  full  force  and  effect  in  accordance  with  the  provisions  of  the  title, 
he  may  within  thirty  days  after  this  section  takes  effect  return  such  excess 
rental  or  charge  to  the  tenant  directly,  and  if  such  return  is  made  within  such 
period  the  owner  shall  not  become  liable  under  the  provisions  of  section  112  of 
this  Act.  An  owner  who  has  obtained  a  judgment  against  a  tenant  for,  or  which 
includes,  such  rent  or  charge  in  excess  of  the  amount  fixed  in  such  a  determina- 
tion of  the  commission  shall  move  to  vacate  such  judgment  to  the  amount  of 
such  excess;  within  sixty  days  after  this  section  takes  effect.  In  case  such 
motion  is  not  made  and  such  owner  does  not  exercise  reasonable  diligence  to 
have  such  judgment  vacated,  such  judgment,  to  the  amount  of  such  excess, 
shall  be  null  and  void. 

*'  Sec.  124.  (a)  Any  violation  of  this  Act  or  of  any  order  of  the  commission, 
committed  before  the  termination  of  this  Act  may,  after  such  termination,  be 
prosecuted  by  and  in  the  name  of  the  Attorney  General  in  lieu  of  the  commis- 
sion in  the  same  manner  and  with  the  same  effect  as  if  this  Act  had  not  been 
terminated. 

"(b)  In  the  case  of  (1)  any  proceeding  begun  under  the  provisions  of  sec- 
tion 114  before  the  termination  of  this  Act,  or  (2)  any  proceeding  on  appeal 
from  a  determination  of  the  commission  begun  before  the  termination  of  this 
Act,  such  proceeding  may,  after  such  termination,  be  continued  in  the  same 
manner  with  the  same  effect  as  if  this  Act  had  not  been  terminated,  and  all 
powers  and  duties  in  respect  to  such  proceedings  vested  in  the  commission  by 
this  Act  shall  for  the  purposes  of  such  proceedings  be  vested  in  the  Attorney 
General. 

*'(c)  Any  right  or  obligation  based  upon  any  provision  of  this  Act  or  upon 
any  order  of  the  commission,  accrued  prior  to  the  termination  of  this  Act  may, 
after  the  termination  of  this  Act,  be  enforced  in  the  same  manner  and  with  the 
same  effect  as  if  this  Act  had  not  been  terminated. 

**(d)  The  Attorney  General  may,  after  the  termination  of  this  Act,  appoint 
the  attorney'  last  appointed  by  the  commission  under  the  provisions  of  section  103 
to  assist  in  the  enforcement  of  this  Act.  Such  attorney  shall  continue  to  receive 
compensation  for  such  services  at  the  rate  of  $5,000  per  annum,  payable 
monthly." 

Sec.  5.  [Provisions  of  amendatory  Act  when  in  effect.]  That  the  provisions 
of  this  Act,  except  section  2,  shall  take  effect  upon  the  enactment  of  the  Act. 
Section  2  shall  take  effect  on  and  after  October  22,  1921. 
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EDUCATION 

See  Indians;  Vocational  Rehabilitation 


EMERGENCY  FLEET  CORPORATION 

See  Shipping  and  Navigation 


EMERGENCY  TARIFF 

See  Customs  Duties 


EMPLOYEES 

See  Public  Officers  and  Emplotees 


ESPIONAGE  ACT 

See  the  Resolution  of  March  3,  1921,  set  out  in  the  title  War  Department 
and  Miutabt  Estabushment,  in  this  volume,  infra.  This  resolution  repeals 
much  war  time  legislation,  and  expressly  repeals  the  Act  of  May  16, 
1918,  which  amended  title  1,  sec.  3  of  Act  of  June  15,  1917,  thereby  reviving  and 
restoring  said  sec.  3  with  the  same  force  and  eflPect  as  originally  enacted.  Sec- 
tion 3  as  originally  enacted  is  set  out  in  1918  Supp.  Fed.  Stat.  Ann.  123  note. 


ESTATE  TAX 

See  Internal  Revenue 


EXCESS  PROFITS  TAX 

See  Internal  BEVENtns 
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EXECUTIVE  DEPARTMENTS 

Act  of  March  3,   1921   (Legislative,  Executive  and  Judicial   Appropriation 

Act),  55, 
Sec.     4.  Typewriting  Machines  —  Purchase,  55, 

Act  of  March  4,  1921   (Sundry  Civil  Appropriation  Act),  56, 

Sec,     3.  Puhlicatiof^  —  Discontinuance,  56, 
Act  of  June  10,  1921  ('*  Budget  and  Accounting  Act,  1921  '^),  56, 

Title  I. —  Definitions. 

Sec,      1.  Title  of  Act  —C  Budget  and  Accounting  Act,  1921  "),  56, 

2,  ''Department  and  Establishment"  —  ''The  Budget  "  —  "  Bu- 
reau " —  "Director"  —  "Assistant  Director,"  56, 

TrriiE  II. —  The  Budget. 

201.  Transmission  of  Budget  to  Congress  by  President  —  Contracts,  57. 

202.  Recommendations  in  Budget,  57, 

203.  Transmission  to  Congress  of  Supplemental  or  Deficiency  Esti- 

mates, 58. 

204.  Conformity  of  Budget  to  Requirements  of  Existing  Law  —  Esti- 

mates for  Lump-sum  Appropriations,  58. 

205.  Transmission  to  Congress  of  Alternative  Budget,  58. 

206.  Submission  of  Estimates  or  Requests  to  Congress   by  Officers  or 

Employees  of  Department  —  Prohibition,  58. 

207.  Bureau  of  the  Budget  —  Creation  —  Direction  —  Salary  —  Prep- 

aration of  Budget,  58. 

208.  Employees  in  Bureau — Appointment  and  Compensation  —  Ex- 

penditures, 59, 

209.  Duties  of  Bureau  —  Study  of  Departments  and  Establishments  — 

Reports  to  President,  59, 

210.  Codification  by  Bureau  of  Laws  Relating  to  Transmission  to  Con- 

gress of  Statements  of  Receipts,  and  Expenditures  and  Esti- 
mates of  Appropriation,  59, 

211.  Compiling  of  Estimates  —  Transfer  of  Duty  to  Bureau,  59. 

212.  Duty  of  Bureau  to  Give  Aid  and  Information  to  Congressional 

Committees,  60. 

213.  Duty  of  Departments  to  Furnish  Information  to  Bureau,  60. 

214.  Designation  of  Budget  Officer  for  Each  Department  —  Preparer 

tion  of  Departmental  Estimates,  60. 

215.  Revision  and  Submission  of  Departmental  Estimates  to  Bureau  of 

the  Budget  —  Necessity,  60, 

216.  Preparation  and  Submission  of  Departmental  Estimates,  Form, 

etc.,  60. 

217.  Appropriation  for  Expenses  of  Bureau,  60. 

Title  III. —  General  Accounting  Office. 

301.  Establishment  —  Abolishment  of  Office  of  Comptroller  of  Treas- 

ury—  Transfer  of  Officers,  Employees  and  Property,  60. 

302.  Comptroller  General  and  Assistant  Comptroller  General  of  l  nited 

States  —  Appointment  and  Compensation  —  Duties  of  Assistant 
Comptroller,  61. 
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Sec.  303.  Term  of  Office  —  Removal  —  Retirement,  61, 

304.  Powers  and  Duties  of  General  Accounting  Office  —  Transfer  from 

Other    Offices    of    Treasury    Department  —  Establishment    of 
Bureau  of  Accounts  in  Post  Office  Department,  61. 

305.  Claims,    Demands   amd    Accounts    Affecting    United    States  — 

Adjustment  in   General   Accounting   Office  —  R.   S.   Sec.  236 
Amended,  62. 

306.  Laws  Governing  General  Accounting  Office  —  Copies  of  Books, 

etc.,  as  Evidence,  62. 

307.  Payment  of  Adjusted  Accounts  or  Claims,  62. 

308.  Office  of  Secretary  of  Treasury -^  Division  of  Bookkeeping  and 

Warrants  —  Division  of  Public  Moneys  —  Transfer  of  Duties,, 
62. 

309.  Administrative   Appropriation   and  Fund  Accounting  —  Exam- 

amination  of  Accounts  and  Claims  against  United  States  — 
Forms,  Systems  and  Procedure,  62. 

310.  Abolishment  of  Offices  of  Auditors  of  Treasury  Department  — 

Transfer    of    Officers,    Employees    and    Property    to    General 
Accounting  Office,  63. 

311.  Officers  and  Employees  of  General  Accounting  Office  —  Appoint- 

ment,  etc.  —  Compensation  —  Duties  —  Rules  and   Regulations 
of  Office,  63. 

312.  Investigations  and  Reports  by  Comptroller  General,  63. 

313.  Duty  of  Departments  and  Establishments  to  Furnish  Information 

to  Comptroller  General,  64. 

314.  Accountants  —  CivU  Service  Examinations,  64. 

315.  Appropriations  Available  for  General  Accounting  Office,  64. 

316.  Additional  Compensation  —  Allowance  to  Employees  of  General 

Accounting  Office,  65. 

317.  Transfer   of  Employees   to    General   Accounting   Office  —  Laws 

Governing,  65. 

318.  Time  of  Taking  Effect  of  Act,  63. 

Act  of  Aug.  24,  1912,  65. 

Sec.     2.  Office  Appliances  of  War  Trade  Section  of  State  Department  — 
Transfer  i^  Treasury  Department,  65. 

CROSS-RSFERBNCBS 

Pee  also  CONGRESS;  PUBLIC  OFFICERS  AND  EMPLOYEES; 

TREASURY  DEPARTMENT 

Sec.  4.  [Typewriting  machines  —  purchase.]  That  no  part  of  any  money 
appropriated  by  this  or  any  other  Act  shall  be  used  during  the  fiscal  year  1922 
for  the  purchase  of  any  standard  typewriting  machine,  except  bookkeeping  and 
billing  machines,  at  a  price  in  excess  of  the  following,  to  wit:  For  corre- 
spondence models  with  carriages  which  will  accommodate  paper  ten  inches  in 
width,  $70;  for  models  with  carriages  which  will  accommodate  paper  twelve 
inches  in  width,  ^5 ;  for  models  with  carriages  which  will  accommodate  paper 
fourteen  inches  in  width,  $77.50;  for  models  with  carriages  which  will  accom- 
modate paper  sixteen  inches  in  width,  $82.50 ;  for  models  with  carriages  which 
will  accommodate  paper  eighteen  inches  in  width,  $87.50;  for  models  with 
carriages  which  will  accommodate  paper  twenty  inches  in  width,  $94;  for 
models  with  carriages  which  will  accommodate  paper  twenty-two  inches  in  width, 
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$95 ;  for  models  with  carriages  which  will  accommodate  paper  twenty-four  inches 
in  width,  $97.50;  for  models  with  carriages  which  will  accommodate  paper 
twenty-six  inches  in  width,  $103.50;  for  models  with  carriages  which  will 
accommodate  paper  twenty-eight  inches  in  width,  $104;  for  models  with  car- 
riages which  will  accommodate  paper  thirty  inches  in  width,  $105 ;  for  models 
with  carriages  which  will  accommodate  paper  thirty-two  inches  in  width,  $107.50. 
All  purchases  of  typewriting  machines  during  the  fiscal  year  1922  by  execu- 
tive departments  and  independent  establishments  for  use  in  the  District  of 
Columbia  or  in  the  field,  except  as  hereinafter  provided,  shall  be  made  from 
the  surplus  machines  in  the  stock  of  the  General  Supply  Committee.  The  War 
Department  shall  furnish  the  General  Supply  Committee,  immediately  upon 
the  approval  of  this  Act,  a  complete  inventory  of  the  various  makes,  models, 
and  classes  of  typewriters  in  its  possession,  the  condition  of  such  machines,  and 
the  point  of  storage,  and  shall  turn  over  to  the  General  Supply  Committee  such 
typewriting  machines  in  such  quantities  as  the  Secretary  of  the  Treasury  from 
time  to  time  may  call  for  by  specific  requisition  for  sale  to  the  various  services 
of  the  Government.  If  the  General  Supply  Committee  is  unable  to  furnish 
serviceable  machines  to  any  such  service  of  the  Government,  it  shall  furnish 
unserviceable  machines  at  current  exchange  prices  and  such  machines  shall 
then  be  applied  by  the  service  of  the  Government  receiving  them  as  part  pay- 
ment for  new  machines  from  commercial  sources  in  accordance  with  the  prices 
fixed  in  the  preceding  paragraph.  And  in  selling  typewriting  machines  to  the 
various  services  the  General  Supply  Committee  may  accept  an  equal  number  of 
unserviceable  machines  as  part  payment  thereon  at  the  exchange  prices  quoted 
in  the  current  general  schedule  of  supplies. 

This  is  from   the  Legislative,   Executive  and  Judicial  Appropriation   Act  of   March   3, 
1921. 


Sec.  3.  [Publications  —  discontinuance.]  Any  journal,  magazine,  periodical, 
y  or  similar  publication  which  is  now  being  issued  by  a  department  or  establish- 
ment of  the  Government  may,  in  the  discretion  of  the  head  thereof,  be  con- 
tinued, within  the  limitation  of  available  appropriations  or  other  Government 
funds,  until  December  1,  1921,  when,  if  it  shall  not  have  been  specifically 
authorized  by  Congress  before  that  date,  such  journal,  magazine,  periodical, 
or  similar  publication  shall'  be  discontinued. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 


An  Act  To  provide  a  national  budget  system  and  an  independent  audit  of 

Oovemment  accounts,  and  for  other  purposes. 

\AcX  of  June  10,  1921,] 

Title  I. —  DEPiNmoNS. 

Section  1.  [Title  of  Act  —  ("  Budget  and  Accounting  Act,  1921  ").]  This 
Act  may  be  cited  as  the  *'  Budget  and  Accounting  Act,  1921/' 

Sec.  2.  [**  Department  and  establishment  "— '*  the  Budget  "— '*  Bureau  " 
— "Director" — "Assistant  Director."]    When  used  in  this  Act  — 

The  terms  **  department  and  establishment  "  and  *'  department  or  establish- 
ment "  mean  any  executive  department,  independent  commission,  board,  bureau, 
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office,  agency,  or  other  establishment  of  the  Government,  including  the  mnnicipal 
{government  of  the  District  of  Columbia,  but  do  not  include  the  Legislative 
Branch  of  the  Qovemment  or  the  Supreme  Court  of  the  United  States ; 

The  term  *'  the  Budget  "  means  the  Budget  required  by  section  201  to  be 
transmitted  to  Congress ; 

The  term  '*  Bureau  '*  means  the  Bureau  of  the  Budget; 

The  term  '*  Director  '*  means  the  Director  of  the  Bureau  of  the  Budget;  and 

The  term  **  Assistant  Director  ''  means  the  Assistant  Director  of  the  Bureau 
of  the  Budget. 

Title  II. —  The  Budget. 

Sec.  201.  [Transmission  of  Budget  to  Congress  by  President  —  contracts.] 

The  President  shall  transmit  to  Congress  on  the  first  day  of  each  regular  session, 
the  Budget,  which  shall  set  forth  in  summary  and  in  detail : 

(a)  Estimates  of  the  expenditures  and  appropriations  necessary  in  his  judg- 
ment for  the  support  of  the  Government  for  the  ensuing  fiscal  year ;  except  that 
the  estimates  for  ^uch  year  for  the  Legislative  Branch  of  the  Government  and 
the  Supreme  Court  of  the  United  States  shall  be  transmitted  to  the  President  on 
or  before  October  15th  of  each  year,  and  shall  be  included  by  him  in  the  Budget 
without  revision; 

(b)  His  estimates  of  the  receipts  of  the  Government  during  the  ensuing  fiscal 
year,  under  (1)  laws  existing  at  the  time  the  Budget  is  transmitted  and  also 
(2)  under  the  revenue  proposals,  if  any,  contained  in  the  Budget; 

(c)  The  expenditures  and  receipts  of  the  Government  during  the  last  com- 
pleted fiscal  year ; 

(d)  Estimates  of  the  expenditures  and  receipts  of  the  Government  during 
the  fiscal  year  in  progress; 

(e)  The  amount  of  annual,  permanent,  or  other  appropriations,  including 
balances  of  appropriations  for  prior  fiscal  years,  available  for  expenditure 
during  the  fiscal  year  in  progress,  as  of  November  1  of  such  year ; 

(f )  Balanced  statements  of  (1)  the  condition  of  the  Treasury  at  the  end  of  the 
last  completed  fiscal  year,  (2)  the  estimated  condition  of  the  Treasury  at  the 
end  of  the  fiscal  year  in  progress,  and  (3)  the  estimated  condition  of  the  Treas- 
ury at  the  end  of  the  ensuing  fiscal  year  if  the  financial  proposals  contained  in 
the  Budget  are  adopted ; 

(g)  All  essential  facts  regarding  the  bonded  and  other  indebtedness  of  the 
Government ;  and 

(h)  Such  other  financial  statements  and  data  as  in  his  opinion  are  necessary 
or  desirable  in  order  to  make  known  in  all  practicable  detail  the  financial  con- 
dition of  the  Grovemment. 

Sec.  202.  [Becommendations  in  Budgel.]  (a)  If  the  estimated  receipts  for 
the  ensuing  fiscal  year  contained  in  the  Budget,  on  the  basis  of  laws  existing  at 
the  time  the  Budget  is  transmitted,  plus  the  estimated  amounts  in  the  Treasury 
at  the  close  of  the  fiscal  year  in  progress,  available  for  expenditure  in  the 
ensuing  fiscal  year,  are  less  than  the  estimated  expenditures  for  the  ensuing 
fiscal  year  contained  in  the  Budget,  the  President  in  the  Budget  shall  make 
recommendations  to  Congress  for  new  taxes,  loans,  or  other  appropriate  action 
to  meet  the  estimated  deficiency. 

(b)  If  the  aggregate  of  such  estimated  receipts  and  such  estimated  amounts 
in  the  Treasury  is  greater  than  such  estimated  expenditures  for  the  ensuing  fiscal 
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year,  he  shall  make  such  recommendations  as  in  his  opinion  the  public  interests 
require. 

Sec.  203.  [Transmission  to  Congress  of  supplemental  or  deficiency  estimates.] 

(a)  The  President  from  time  to  time  may  transmit  to  Congress  supplemental  or 
deficiency  estimates  for  such  appropriations  or  expenditures  as  in  his  judg- 
ment (1)  are  necessary  on  account  of  laws  enacted  after  the  transmission  of 
the  Budget,  or  (2)  are  otherwise  in  the  public  interest.  He  shall  accompany 
such  estimates  with  a  statement  of  the  reasons  therefor,  including  the  reasons 
for  their  omission  from  the  Budget. 

(b)  Whenever  such  supplemental  or  deficiency  estimates  reach  an  aggregate 
which,  if  they  had  been  contained  in  the  Budget,  would  have  required  the 
President  to  make  a  recommendation  under  subdivision  (a)  of  section  202,  he 
shall  thereupon  make  such  recommendation. 

Sec.  204.  [Gonformity  of  Budget  to  requirements  of  existing  law  —  estimates 
for  lump-sum  appropriations.]  (a)  Except  as  otherwise  provided  in  this  Act, 
the  contents,  order,  and  arrangement  of  the  estimates  of  appropriations  and 
the  statements  of  expenditures  and  estimated  expenditures  contained  in  the 
Budget  or  transmitted  under  section  203,  and  the  notes  and  other  data  sub- 
mitted therewith,  shall  conform  to  the  requirements  of  existing  law. 

(b)  Estimates  for  lump-sum  appropriations  contained  in  the  Budget  or  trans- 
mitted under  section  203  shall  be  accompanied  by  statements  showing,  in  such 
detail  and  form  as  may  be  necessary  to  inf omi  -Congress,  the  manner  of  expendi- 
ture of  such  appropriations  and  of  the  corresponding  appropriations  for  the 
fiscal  year  in  progress  and  the  last  completed  fiscal  year.  Such  statements 
shall  be  in  lieu  of  statements  of  like  character  now  required  by  law. 

Sec.  205.  [TrauBmission  to  Congress  of  alternative  budget.]  The  President, 
in  addition  to  the  Budget,  shall  transmit  to  Congress  on  the  first  Monday  in 
December,  1921,  for  the  service  of  the  fiscal  year  ending  June  30,  1923,  only,  an 
alternative  budget,  which  shall  be  prepared  in  such  form  and  amounts  and 
according  to  such  system  of  classification  and  itemization  as  is,  in  his  opinion, 
most  appropriate,  with  such  explanatory  notes  and  tables  as  may  be  necessary 
to  show  where  the  various  items  embraced  in  the  Budget  are  contained  in  such 
alternative  budget. 

Sec.  206.  [Submission  of  estimates  or  requests  to  Gongress  by  officers  or 
employees  of  department  —  prohibition.]  No  estimate  or  request  for  an  appro- 
priation and  no  request  for  an  increase  in  an  item  of  any  such  estimate  or 
request,  and  no  recommendation  as  to  how  the  revenue  needs  of  the  Govern- 
ment should  be  met,  shall  be  submitted  to  Congress  or  any  committee  thereof  by 
any  oflBcer  or  employee  of  any  department  or  establishment,  unless  at  the 
request  of  either  House  of  Congress. 

Sec.  207.  [Bureau  of  the  Budget  —  creation  —  director  —  salary  —  prepara- 
tion of  Budget.]  There  is  hereby  created  in  the  Treasury  Department  a  Bureau 
to  be  known  as  the  Bureau  of  the  Budget.  There  shall  be  in  the  Bureau  a 
Director  and  an  Assistant  Director,  who  shall  be  appointed  by  the  President  and 
receive  salaries  of  $10,000  and  $7,500  a  year,  respectively.  The  Assistant 
Director  shall  perform  such  duties  as  the  Director  may  designate,  and  during 
the  absence  or  incapacity  of  the  Director  or  during  a  vacancy  in  the  office  of 
Director  he  shall  act  as  Director.    The  Bureau,  under  such  rules  and  regula- 
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tions  as  the  President  may  prescribe,  shall  prepare  for  him  the  Budget,  the 
alternative  Budget,  and  any  supplemental  or  deficiency  estimates,  and  to  this 
end  shall  have  authority  to  assemble,  correlate,  revise,  reduce,  or  increase  the 
estimates  of  the  several  departments  or  establishments. 

Sec.  208.  [Employees  in  Bureau  —  appointment  and  compensation  —  ex- 
penditures.] (a)  The  Director,  under  such  rules  and  regulations  as  the  Presi- 
dent may  prescribe,  shall  appoint  and  fix  the  compensation  of  attorneys  and 
other  employees  and  make  expenditures  for  rent  in  the  District  of  Columbia, 
printing,  binding,  telegrams,  telephone  service,  law  books,  books  of  reference, 
periodicals,  stationery,  furniture,  office  equipment,  other  supplies,  and  necessary 
exx)enses  of  the  office,  within  the  appropriations  made  therefor. 

(b)  No  person  appointed  by  the  Director  shall  be  paid  a  salary  at  a  rate  in 
excess  of  $6,000  a  year,  and  not  more  than  four  persons  so  appointed  shall  be 
paid  a  salary  at  a  rate  in  excess  of  $5,000  a  year. 

(c)  All  employees  in  the  Bureau  whose  compensation  is  at  a  rate  of  $5,000 
a  year  or  less  shall  be  ap];>ointed  in  accordance  with  the  civil-service  laws  and 
regulations. 

(d)  The  provisions  of  law  prohibiting  the  transfer  of  employees  of  executive 
departments  and  independent  establishments  until  after  service  of  three  years 
shall  not  apply  during  the  fiscal  years  ending  June  30,  1921,  and  June  30,  1922, 
to  the  transfer  of  employees  to  the  Bureau. 

(e)  The  Bureau  shall  not  be  construed  to  be  a  bureau  or  office  created  since 
January  1,  1916,  so  as  to  deprive  employees  therein  of  the  additional  compensa- 
tion allowed  civilian  employees  under  the  provisions  of  section  6  of  the  Legisla- 
tive, Executive,  and  Judicial  Appropriation  Act  for  the  fiscal  years  ending  June 
30,  1921,  and  June  30,  1922,  if  otherwise  entitled  thereto. 

Sec.  209.  [Duties  of  Bureau  —  study  of  departments  and  establishments  — 
reports  to  President.]  The  Bureau,  when  directed  by  the  President,  shall  make 
a  detailed  study  of  the  departments  and  establishments  for  the  purpose  of 
enabling  the  President  to  determine  what  changes  (with  a  view  of  securing 
greater  economy  and  efficiency  in  the  conduct  of  the  public  service)  should  be 
made  in  (1)  the  existing  orgianization,  activities,  and  methods  of  business  of  such 
departments  or  establishments,  (2)  the  appropriations  therefor,  (3)  the  assign- 
ment of  particular  activities  to  particular  services,  or  (4)  the  regrouping  of 
services.  The  results  of  such  study  shall  be  embodied  in  a  report  or  reports  to 
the  President,  who  may  transmit  to  Congress  such  report  or  reports  or  any 
part  thereof  with  his  recommendations  on  the  matters  covered  thereby. 

Sec.  210.  [Codification  by  Bureau  of  laws  relatinjf  to  transmission  to  Con- 
gress of  statements  of  receipts,  and  expenditures  and  estimates  of  appropria- 
tion.] The  Bureau  shall  prepare  for  the  President  a  codification  of  all  laws 
or  parts  of  laws  relating  to  the  preparation  and  transmission  to  Congress  of 
statements  of  receipts  and  expenditures  of  the  Government  and  of  estimates  of 
appropriations.  The  President  shall  transmit  the  same  to  Congress  on  or  before 
the  first  Monday  in  December,  1921,  with  a  recommendation  as  to  the  changes 
which,  in  his  opinion,  should  be  made  in  such  laws  or  parts  of  laws. 

Sec.  211.  [Compiling  of  estimates  —  transfer  of  duty  to  Bureau.]  The 
powers  and  duties  relating  to  the  compiling  of  estimates  now  conferred  and 
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imposed  upon  the  Division  of  Bookkeeping  and  Warrants  of  the  office  of  the 
Secretary  of  the  Treasury  are  transferred  to  the  Bureau. 

Sec.  212.  [Duty  of  Bureau  to  give  aid  and  information  to  congressional  com- 
mittees.] The  Bureau  shall,  at  the  request  of  any  committee  of  either  House  of 
Congress  having  jurisdiction  over  revenue  or  appropriations,  furnish  the  com- 
mittee such  aid  and  information  as  it  may  request. 

Sec.  213.  [Duty  of  departments  to  furnish  information  to  Bureau.]  Under 
such  regulations  as  the  President  may  prescribe,  (1)  every  department  and 
establishment  shall  furnish  to  the  Bureau  such  information  as  the  Bureau  may 
from  time  to  time  require,  and  (2)  the  Director  and  the  Assistant  Director,  or 
any  employee  of  the  Bureau  when  duly  authorized,  shall,  for  the  purpose  of 
securing  such  information,  have  access  to,  and  the  right  to  examine,  any  books, 
documents,  papers,  or  records  of  any  such  department  or  establishment. 

Sec.  214.  [Designation  of  Budget  officer  for  each  department  —  prepara- 
tion  of  departmental  estimates.]  (a)  The  head  of  each  department  and  estab- 
lishment shall  designate  an  official  thereof  as  budget  officer  therefor,  who,  in 
each  year  under  his  direction  and  on  or  before  a  date  fixed  by  him,  shall  pre- 
pare the  departmental  estimates. 

(b)  Such  budget  officer  shall  also  prepare,  under  the  direction  of  the  head 
of  the  department  or  establishment,  such  supplemental  and  deficiency  estimates 
as  may  be  required  for  its  work. 

Sec.  215.  [Revision  and  submission  of  departmental  estimates  to  Bureau  of 
the  Budget  —  necessity.]  The  head  of  each  department  and  establishment  shall 
revise  the  departmental  estimates  and  submit  them  to  the  Bureau  on  or  before 
September  15  of  each  year.  In  case  of  his  failure  so  to  do,  the  President  shall 
cause  to  be  prepared  such  estimates  and  data  as  are  necessary  to  enable  him  to 
include  in  the  Budget  estimates  and  statements  in  respect  to  the  work  of  such 
department  or  establishment. 

Sec.  216.  [Preparation  and  submission  of  departmental  estimates,  form,  etc.] 
The  departmental  estimates  and  any  supplemental  or  deficiency  es(timates  sub- 
mitted to  the  Bureau  by  the  head  of  any  department  or  establishment  shall  be 
prepared  and  submitted  in  such  form,  manner,  and  detail  as  the  President  may 
prescribe. 

ISec.  217.  [Appropriation  for  expenses  of  Bureau.]  For  expenses  of  the 
establishment  and  maintenance  of  the  Bureau  there  is  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  the  sum  of  $225,000,  to 
continue  available  during  the  fiscal  year  ending  June  30,  1922. 

Tftle  III. —  General  Accounting  Office. 

Sec.  301.  [Establishment  —  abolishment  of  office  of  Comptroller  of  Treasury 
—  transfer  of  officers,  employees  and  property.]  There  is  created  an  estab- 
lishment of  the  Government  to  be  known  as  the  General  Accounting  Office, 
which  shall  be  independent  of  the  executive  departments  and  under  the  con- 
trol and  direction  of  the  Comptroller  General  of  the  United  States.  The  offices 
of  Comptroller  of  the  Treasury  and  Assistant  Comptroller  of  the  Treasury  are 
abolished,  to  take  effect  July  1,  1921.    All  other  officers  and  employees  of  the 
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office  of  the  Comptroller  of  the  Treasury  shall  become  officers  and  employees 
in  the  General  Accounting  Office  at  their  grades  and  salaries  on  July  1, 1921,  and 
all  books,  records,  documents,  papers,  furniture,  office  equipment  and  other 
property  of  the  office  of  the  Comptroller  of  the  Treasury  shall  become  the  prop- 
erty of  the  General  Accounting  Office.  The  Comptroller  General  is  authorized 
to  adopt  a  seal  for  the  General  Accounting  Office. 

Sec.  302.  [Oomptroller  Oeneral  and  Assistant  Comptroller  Oeneral  of  United 
States  —  appointment  and  compensation  —  duties  of  Assistant  Comptroller.] 

There  shall  be  in  the  General  Accounting  Office  a  Comptroller  General  of  the 
United  States  and  an  Assistant  Comptroller  General  of  the  United  States,  who 
shall  be  appointed  by  the  President  with  the  advice  and  consent  of  the  Senate, 
and  shall  receive  salaries  of  $10,000  and  $7,500  a  year,  respectively.  The 
Assistant  Comptroller  General  shall  perform  such  duties  as  may  be  assigned  to 
him  by  the  Comptroller  General,  and  during  the  absence  or  incapacity  of  the 
Comptroller  General,  or  during  a  vacancy  in  that  office,  shall  act  as  Comptroller 
General. 

Sec.  303.  [Term  of  office  —  removal  —  retirement.]  Except  as  hereinafter 
provided  in  this  section,  the  Comptroller  General  and  the  Assistant  Comptroller 
General  shall  hold  office  for  fifteen  years.  The  Comptroller  General  shall  not  be 
eligible  for  reappointment.  The  Comptroller  General  or  the  Assistant  Comp- 
troller General  may  be  removed  at  any  time  by  joint  resolution  of  Congress  after 
notice  and  hearing,  when,  in  the  judgment  of  Congress,  the  Comptroller  General 
or  Assistant  Comptroller  General  has  become  permanently  incapacitated  or  has 
been  inefficient,  or  guilty  of  neglect  of  duty,  or  of  malfeasance  in  office,  or  of 
any  felony  or  conduct  involving  moral  turpitude,  and  for  no  other  cause  and  in 
no  other  manner  except  by  impeachment.  Any  Comptroller  General  or  Assist- 
ant Comptroller  General  removed  in  the  manner  herein  provided  shall  be 
ineligible  for  reappointment  to  that  office.  When  a  Comptroller  (Jeneral  or 
Assistant  Comptroller  General  attains  the  age  of  seventy  years,  he  shall  be 
retired  from  his  office. 

Sec.  304.  [Powers  and  duties  of  Oeneral  Accounting  Office — transfer  from 
other  offices  of  Treasury  Department  —  establishment  of  Bureau  of  Accounts 
in  Post  Office  Department.]  All  powers  and  duties  now  conferred  or  imposed 
by  law  upon  the  Comptroller  of  the  Treasury  or  the  six  auditors  of  the  Treas- 
ury Department,  and  the  duties  of  the  Division  of  Bookkeeping  and  Warrants 
of  the  Office  of  the  Secretary  of  the  Treasury  relating  to  keeping  the  personal 
ledger  accounts  of  disbursing  and  collecting  officers,  shall,  so  far  as  not  incon- 
sistent with  this  Act,  be  vested  in  and  imposed  upon  the  General  Accounting 
Office  and  be  exercised  without  direction  from  any  other  officer.  The  balances 
certified  by  the  Comptroller  General  shall  be  final  and  conclusive  upon  the 
executive  branch  of  the  Government.  The  revision  by  the  Comptroller  General 
of  settlements  made  by  the  six  auditors  shall  be  discontinued,  except  as  to  settle- 
ments made  before  July  1,  1921. 

The  administrative  examination  of  the  accounts  and  vouchers  of  the  Postal 
Service  now  imposed  by  law  upon  the  Auditor  for  the  Post  Office  Department 
shall  be  performed  on  and  after  July  1,  1921,  by  a  bureau  in  the  Post  Office 
Department  to  be  known  as  the  Bureau  of  Accounts,  which  is  hereby  estab- 
lished for  that  purpose.  The  Bureau  of  Accounts  shall  be  under  the  direction 
of  a  Comptroller,  who  shall  be  appointed  by  the  President  with  the  advice  and 
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consent  of  the  Senate,  and  shall  receive  a  salary  of  $5,000  a  year.  The  Comp- 
troller shall  perform  the  administrative  duties  now  performed  by  the  Auditor 
for  the  Post  Office  Department  and  such  other  duties  in  relation  thereto  as  the 
Postm€Lster  General  may  direct.  The  appropriation  of  $5,000  for  the  salary  of 
the  Auditor  for  the  Post  Office  Department  for  the  fiscal  year  1922  is  transferred 
and  made  available  for  the  salary  of  the  Comptroller,  Bureau  of  Accounts, 
Post  Office  Department.  The  officers  and  employees  of  the  Office  of  the  Auditor 
for  the  Post  Office  Department  engaged  in  the  administrative  examination  of 
accounts  shall  become  officers  and  employees  of  the  Bureau  of  Accounts  at  their 
grades  and  salaries  on  July  1,  1921.  The  appropriations  for  salaries  and  for 
contingent  and  miscellaneous  expenses  and  tabulating  equipment  for  such  office 
for  the  fiscal  year  1922,  and  all  books,  records,  documents,  papers,  furniture, 
office  equipment,  and  other  property  shall  be  apportioned  between,  transferred 
to,  and  made  available  for  the  Bureau  of  Accounts  and  the  Gkneral  Accounting 
Office,  respectively,  on  the  basis  of  duties  transferred. 

Sec.  305.  [Claims,  demands  and  accoimts  affecting  United  States  —  adjust- 
ment in  General  Accounting  Office  —  B.  S.  sec.  236  amended.]  Section  236 
of  the  Revised  Statutes  is  amended  to  read  as  follows : 

**  Sec.  236.  All  claims  and  demands  whatever  by  the  Government  of  the 
United  States  or  against  it,  and  all  accounts  whatever  in  which  the  Government 
of  the  United  States  is  concerned,  either  as  debtor  or  creditor,  shall  be  settled 
and  adjusted  in  the  General  Accounting  Office.  * ' 

For  R.  S.  sec.  236,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   797. 

Sec.  306.  [Laws  governing  General  Accounting  Office  —  copies  of  books, 
etc.,  as  evidence.]  All  laws  relating  generally  to  the  administration  of  the 
departments  and  establishments  shall,  so  far  as  applicable,  govern  the  General 
Accounting  Office.  Copies  of  any  books,  records,  papers,  or  documents,  and 
transcripts  from  the  books  and  proceedings  of  the  General  Accounting  Office, 
when  certified  by  the  Comptroller  General  or  the  Assistant  Comptroller  General 
under  its  seal,  shall  be  admitted  as  evidence  with  the  same  effect  as  the  copies 
and  transcripts  referred  to  in  sections  882  and  886  of  the  Revised  Statutes. 

For  R.  S.  sees.  8S2  and  886,  referred  to  in  the  text,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  197,  199. 

Sec.  307.  [Payment  of  adjusted  accounts  or  claims.]  The  Comptroller  Gen- 
eral may  proAdde  for  the  payment  of  accounts  or  claims  adjusted  and  settled 
in  the  General  Accounting  Office,  through  disbursing  officers  of  the  several 
departments  and  establishments,  instead  of  by  warrant. 

» 

Sec.  308.  [Office  of  Secretary  of  Treasury  —  Division  of  Bookkeeping  and 
Warrants  —  Division  of  Public  Moneys  —  transfer  of  duties.]  The  duties 
now  appertaining  to  the  Division  of  Public  Moneys  of  the  Office  of  the  Secre- 
tary of  the  Treasury,  so  far  as  they  relate  to  the  covering  of  revenues  and  repay- 
ments into  the  Treasury,  the  issue  of  duplicate  checks  and  warrants,  and  the 
certification  of  outstanding  liabilities  for  payment,  shall  be  performed  by  the 
Division  of  Bookkeeping  and  Warrants  of  the  Office  of  the  Secretary  of  the 
Treasury. 

Sec.  309.  [Administrative  appropriation  and  fund  accounting  —  examina- 
tion of  accounts  and  claims  against  United  States  —  f orms^  systems  and  pror 
cedure.]     The  Comptroller  General  shall  prescribe  the  forms,  systems,  and 
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procedure  for  administrative  appropriation  and  fund  accounting  in  the  several 
departments  and  establishments,  and  for  the  administrative  examination  of  fiscal 
officers'  accounts  and  claims  against  the  United  States. 

Sec.  310.  [Abolishment  of  offices  of  auditors  of  Treasury  Department  — 
transfer  of  officers,  employees  and  property  to  Gteneral  Accounting  Office.]' 

The  offices  of  the  six  auditors  shall  be  abolished,  to  take  effect  July  1,  1921.  All 
other  officers  and  employees  of  these  offices  except  as  otherwise  provided  herein 
shall  become  officers  and  employees  of  the  General  Accounting  Office  at  their 
grades  and  salaries  on  July  1,  1921.  All  books,  records,  documents,  papers, 
furniture,  office  equipment,  and  other  property  of  these  offices,  and  of  the  Division 
of  Bookkeeping  and  Warrants,  so  far  as  they  relate  to  the  work  of  such  division 
transferred  by  section  304,  shall  become  the  property  of  the  General  Account- 
ing Office.  The  General  Accounting  Office  shall  occupy  temporarily  the  rooms 
now  occupied  by  the  office  of  the  Comptroller  of  the  Treasury  and  the  six 
auditors. 

Sec.  311.  [Officers  and  employees  of  General  Accounting  Office  —  appoint- 
ment, etc. —  compensation  —  duties  —  rules  and  regulations  of  office.]     (a) 

The  Comptroller  General  shall  appoint,  remove,  and  fix  the  compensation  of 
such  attorneys  and  other  employees  in  the  General  Accounting  Office  as  may 
from  time  to  time  be  provided  for  by  law. 

(b)  All  such  appointments,  except  to  positions  carrying  a  salary  at  a  rate 
of  more  than  $5,000  a  year,  shall  be  made  in  accordance  with  the  civil-service 
laws  and  regulations. 

(c)  No  person  appointed  by  the  Comptroller  General  shall  be  paid  a  salary 
at  a  rate  of  more  than  $6,000  a  year,  and  not  more  than  four  persons  shall  be 
paid  a  salary  at  a  rate  of  more  than  $5,000  a  year. 

(d)  All  officers  and  employees  of  the  General  Accounting  Office,  whether 
transferred  thereto  or  appointed  by  the  Comptroller  General,  shall  perform  such 
duties  as  may  be  assigned  to  them  by  him. 

(e)  All  official  acts  performed  by  such  officers  or  employees  specially  desig- 
nated therefor  by  the  Comptroller  General  shall  have  the  same  force  and  effect 
as  though  performed  by  the  Comptroller  General  in  person. 

(f )  The  Comptroller  General  shall  make  such  rules  and  regulations  as  may  be 
necessary  for  carrying  on  the  work  of  the  General  Accounting  Office,  including 
rules  and  regulations  concerning  the  admission  of  attorneys  to  practice  before 
such  office. 

Sec.  312.  [Investigations  and  reports  by  Ck)mptroller  General.]  (a)  The 
Comptroller  General  shall  investigate,  at  the  seat  of  government  or  elsewhere, 
all  matters  relating  to  the*  receipt,  disbursement,  and  application  of  public 
funds,  and  shall  make  to  the  President  when  requested  by  him,  and  to  Con- 
gress at  the  beginning  of  each  regular  session,  a  report  in  writing  of  the  work 
of  the  General  Accounting  Office,  containing  recommendations  concerning  the 
legislation  he  may  deem  necessary  to  facilitate  the  prompt  and  accurate  rendi- 
tion and  settlement  of  accounts  and  concerning  such  other  matters  relating  to 
the  receipt,  disbursement,  and  application  of  public  funds  as  he  may  think 
advisable.  In  such  regular  report,  or  in  special  reports  at  any  time  when  Con- 
gress is  in  session,  he  shall  make  recommendations  looking  to  greater  economy 
or  efficiency  in  public  expenditures. 
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(b)  He  shall  make  such  investigations  and  reports  as  shall  be  ordered  by 
either  House  of  Congress  or  by  any  committee  of  either  House  having  jurisdic- 
tion over  revenue,  appropriations,  or  expenditures.  The  Comptroller  General 
shall  also,  at  the  request  of  any  such  committee,  direct  assistants  from  his  office 
to  furnish  the  committee  such  aid  and  information  as  it  may  request. 

(c)  The  Comptroller  General  shall  specially  report  to  Congress  every  expendi- 
ture or  contract  made  by  any  department  or  establishment  in  any  year  in 
violation  of  law. 

(d)  He  shall  submit  to  Congress  reports  upon  the  adequacy  and  effectiveness 
of  the  administrative  examination  of  accounts  and  claims  in  the  respective 
departments  and  establishments  and  upon  the  adequacy  and  effectiveness  of 
departmental  inspection  of  the  offices  and  accounts  of  fiscal  officers. 

(e)  He  shall  furnish  such  information  relating  to  expenditures  and  account- 
ing to  the  Bureau  of  the  Budget  as  it  may  request  from  time  to  time. 

Sec.  313.  [Duty  of  departments  and  establishments  to  furnish  information 
to  Comptroller  OeneraL]  All  departments  and  establishments  shall  furnish  to 
the  Comptroller  General  such  information  regarding  the  powers,  duties,  activi- 
ties, organization,  financial  transactions,  and  methods  of  business  of  their  respec- 
tive offices  as  he  may  from  time  to  time  require  of  them ;  and  the  Comptroller 
General,  or  any  of  his  assistants  or  employees,  when  duly  authorized  by  him, 
shall,  for  the  purpose  of  securing  such  information,  have  access  to  and  the  right 
to  examine  any  books,  documents,  papers,  or  records  of  any  such  department  or 
establishment.  The  authority  contained  in  this  section  shall  not  be  applicable 
to  expenditures  made  under  the  provisions  of  section  291  of  the  Revised  Statutes. 

Sec.  314.  [Accountants  —  civil  service  examinations.]  The  Civil  Service 
Commission  shall  establish  an  eligible  register  for  accountants  for  the  General 
Accounting  Office,  and  the  examinations  of  applicants  for  entrance  upon  such 
register  shall  be  based  upon  questions  approved  by  the  Comptroller  General. 

Sec.  f315.  [Appropriations  available  for  General  Accounting  Office.]  (a)  All 
appropriations  for  the  fiscal  year  ending  June  30,  1922,  for  the  offices  of  the 
Comptroller  of  the  Treasury  and  the  six  auditors,  are  transferred  to  and  made 
available  for  the  General  Accounting  Office,  except  as  otherwise  provided  herein* 

(b)  During  such  fiscal  year  the  Comptroller  General,  within  the  limit  of  the 
total  appropriations  available  for  the  General  Accounting  Office,  may  make  such 
changes  in  the  number  and  compensation  of  officers  and  employees  appointed 
oy  him  or  transferred  to  the  General  Accounting  Office  under  this  Act  as  may 
be  necessary. 

(c)  There  shall  also  be  transferred  to  the  General  Accounting  Office  such 
portions  of  the  appropriations  for  rent  and  contingeilt  and  miscellaneous 
expenses,  including  allotments  for  printing  and  binding,  made  for  the  Treasury 
Department  for  the  fiscal  year  ending  June  30,  1922,  as  are  equal  to  the  amounts 
expended  from  similar  appropriations  during  the  fiscal  year  ending  June  30, 
1921,  by  the  Treasury  Department  for  the  offices  of  the  Comptroller  of  the 
Treasury  and  the  six  auditors. 

(d)  During  the  fiscal  year  ending  June  30,  1922,  the  appropriations  and  por- 
tions of  appropriations  referred  to  in  this  section  shall  be  available  for  salaries 
and  expenses  of  the  General  Accounting  Office,  including  payment  for  rent  in 
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the  District  of  Columbia,  traveling  expenses,  the  purchase  and  exchange  of  law 
books,  books  of  reference,  and  for  all  necessary  miscellaneous  and  contingent 
expenses. 

Sec.  316.  [Additional  compensation  —  allowance  to  employees  of  General 
Accounting  Office.]  The  General  Accounting  Office  and  the  Bureau  of  Accounts 
shall  not  be  construed  to  be  a  bureau  or  office  created  since  January  1,  1916, 
so  as  to  deprive  employees  therein  of  the  additional  compensation  allowed  civilian 
employees  under  the  provisions  of  section  6  of  the  Legislative,  Executive,  and 
Judicial  Appropriation  Act  for  the  fiscal  year  ending  June  30,  1922,  if  other- 
wise entitled  thereto. 

For  sec.  6  of  the  Legislative,  Executive  and  Judicial  Appropriation  Act,  mentioned  in  the 
text,  see  infra,  this  volume,  title  Public  Officers  and  Employees. 

Sec.  317.  [Transfer  of  employees  to  General  Accoimting  Office — laws 
goyeming.]  The  provisions  of  law  prohibiting  the  transfer  of  employees  of 
executive  departments  and  independent  establishments  until  after  service  of 
three  years  shall  not  apply  during  the  fiscal  year  ending  June  30,  1922,  to  the 
transfer  of  employees  to  the  General  Accounting  Office, 

Sec.  318.  [Time  of  taking  effect  of  Act.]  This  Act  shall  take  effect  upon  its 
approval  by  the  President :  Provided,  That  sections  301  to  317,  inclusive,  relat- 
ing to  the  General  Accounting  Office  and  the  Bureau  of  Accounts,  shall  take 
effect  July  1,  1921. 


Sec.  2.  [Office  appliances  of  War  Trade  Section  of  State  Department  — 
transfer  to  Treasury  Department.]  That  all  furniture,  file  cases,  typewriters, 
and  other  office  appliances  in  use  by  the  War  Trade  Section  of  the  Department 
of  State  on  May  28,  1921,  shall  be  transferred  to  and  become  the  property  of  the 
Treasury  Department. 

This  is  from  the  Act  of  Aug.  24,  1921.     Section  1  relates  to  the  importation  of  dyes  and 
chemicals  and  will  be  found  supra,  this  volume,  p.  45. 


EXPLOSIVES 

See  Penal  Laws 


EXPORTS 

See  Corporations;  Customs  Duties 


FARM  LOAN  ACT 

See  Agriculture 
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FEDERAL  HIGHWAY  ACT 

See  Highways 


FEDERAL  LAND  BANK 

See  Agriculture 


FEDERAL  POWER  ACT 

See  Waters 


FEDERAL  RESERVE  ACT 

See  Corporations  ;  National  Banks 


FEDERAL  TRADE  COMMISSION 

See  Stockyards 


FISH  AND  FISHERIES 

See  Hawaiian  Islands 


FOOD  AND  FUEL 

See  the  Resolution  of  March  3,  1921,  set  out  in  the  title  War  Department 
AND  Military  Establishment  in  this  supplement,  infra.  This  resolution 
repeals  much  war  time  leg^islation,  including  the  licver  Act,  so  called,  and 
amendments  thereto.  The  Lever  Act  is  set  out  in  1918  Supp.  Fed.  Stat,  Ann. 
p.  181,  and  amendments  thereto  are  set  out  in  1919  Supp.  Fed.  Stat.  Ann.  p.  60. 
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FOREIGN  RELATIONS 

Ad  of  March  2, 1921  (Diplomatic  and  Consular  Appropriation  Act),  67, 

Sec.    1.  Pecuniary  Claims  between   United  States  and  Great  Britain-^ 
Arbitration  —  Salaries  and  Expenses,  67. 
Boundaries  —  Alaska     and     Canada  —  Surveys  —  Salaries     and 
Expenses,  67. 

Act  of  July  2, 1921,  68. 

Sec.  1.  Declaration  erminating  War  untk  Germary,  68. 

2.  Reservation  of  Rights,  etc.,  under  Terms  of  Armistice,  Treaty  of 

Versailles,  etc.,  68. 

3.  Declaration  Terminating  War  with  Austro-Hungary,  68. 

4.  Reservation  of  Rights,  etc.,  under  Armistice,  Treaties,  etc.,  68. 

5.  Seized  Property  —  Disposition,  69. 

6.  Effect  on  War  Legislation,  69. 

CROSS-REFBRENCES 
See  also  DIPLOMATIC  AND  CONSULAR  OFFICERS;  NAVY; 

POSTAL  SERVICE 

[Sec.  1.]  •  •  •  [Pecuniary  claims  between  United  States  and  Great 
Britain  —  arbitration  —  salaries  and  expenses.]  For  the  expenses  of  the  arbi- 
tration of  outstanding  pecuniary  claims  between  the  United  States  and  Oreat 
Britain,  in  accordance  with  the  special  agreement  concluded  for  that  purpose 
August  18.  1910,  and  the  schedules  of  claims  thereunder,  to  be  expended  under 
the  direction  of  the  Secretary  of  State,  and  to  be  immediately  available,  as 
follows:  •  •  •  Salaries,  United  States  agency:  Agent,  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  $7,500  per 
annum;  counsel,  $5,000  per  annum;  counsel  and  joint  secretary,  who  shall 
also  act  as  disbursing  clerk,  $3,000  per  annum;  two  counsel,  at  $2,750  each 
per  annum ;  one  law  clerk,  $2,240  per  annum ;  two  stenographers,  at  $1,440  each 
per  annum ;  and  messenger,  $840  per  annum. 

This  and  the  paragraph  which  follows  are  from  the  Diplomatic  and  Consular  Appropria- 
tion Act  of  March   2,   1921. 

*  *  *  [Bonndaries  —  Alaska  and  Canada  —  surveys  —  salaries  and 
expenses.]  To  enable  the  Secretary  of  State  to  mark  the  boundary  and  make 
the  surveys  incidental  thereto  between  the  Territory  of  Alaska  and  the  Dominion 
of  Canada,  in  conformity  with  the  award  of  the  Alaskan  Boundary  Tribunal 
and  existing  treaties,  including  employment  at  the  seat  of  government  of  such 
surveyors,  computers,  draftsmen,  and  clerks  as  are  necessary ;  and  for  the  more 
effective  demarcation  and  mapping,  pursuant  to  the  treaty  of  April  11,  1908, 
between  the  United  States  and  Great  Britain,  of  the  land  and  water  boundary 
line  between  the  United  States  and  the  Dominion  of  Canada,  as  established 
under  existing  treaties,  to  be  expended  under  the  direction  of  the  Secretary 
of  State,  including  the  salaries  of  the  commissioner  and  the  necessary  engineers, 
surveyors,  draftsmen,  computers,  and  clerks  in  the  field  and  at  the  scat  of 
government,  expense  of  printing  and  necessary  traveling,   for  payment   for 
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timber  necessarily  cut  in  determining  the  boundary  line  not  to  exceed  $500, 
and  commutation  to  members  of  the  field  force  while  on  field  duty  or  actual 
expenses  not  exceeding  $5  per  day  each,  to  be  expended  in  accordance  with 
regulations  from  time  to  time  prescribed  by  the  Secretary  of  State,  $36,500, 
together  with  the  unexpended  balances  of  previous  appropriations  for  these 
objects:  Provided,  That  hereafter  advances  of  money  under  the  appropria- 
tion **  Boundary  line,  Alaska  and  Canada,  and  the  United  States  and  Canada," 
may  be  made  to  the  commissioner  on  the  part  of  the  United  States  and  by  his 
authority  to  chiefs  of  parties,  who  shall  give  bond  under  such  rules  and  regula- 
tions and  in  such  sum  as  the  Secretary  of  State  may  direct,  and  accounts 
arising  under  advances  shall  be  rendered  through  and  by  the  commissioner  on  the 
part  of  the  United  States  to  the  Treasury  Department  as  under  advances  hereto- 
fore made  to  chiefs  of  parties :  Provided,  That  when  the  commissioner  is  absent 
from  Washington  and  from  his  regular  place  of  residence  on  official  business 
he  shall  be  allowed  actual  and  necessary  expenses  of  subsistence  not  in  excess 
of  $8  per  day. 

See  note  to  preceding  paragraph. 


Joint  Besolution  Terminating  the  state  of  war  between  the  Imperial  Oermaa 
Government  and  the  United  States  of  America  and  between  the  Imperial 
and  Boyal  Austro-Hungarian  Oovemment  and  the  United  States  of 
America. 

[Act  of  July  2,  1921.] 

[Sec.  1.]  [Declaration  terminating  war  with  (Germany.]  That  the  state  of 
war  declared  to  exist  between  the  Imperial  German  Government  and  the  United 
States  of  America  by  the  joint  resolution  of  Congress  approved  April  6,  1917, 
is  hereby  declared  at  an  end. 

Sec.  2.  [Beservation  of  rights,  etc.,  under  terms  of  armistice,  treaty  of  Ver- 
sailles, etc.]  That  in  making  this  declaration,  and  as  a  part  of  it,  there  are 
expressly  reserved  to  the  United  States  of  America  and  its  nationals  any  and 
all  rights,  privileges,  indemnities,  reparations,  or  advantages,  together  with  the 
right  to  enforce  the  same,  to  which  it  or  they  have  become  entitled  under  the 
terms  of  the  armistice  signed  November  11,  1918,  or  any  extensions  or  modifi- 
cations thereof;  or  which  were  acquired  by  or  are  in  the  possession  of  the 
United  States  of  America  by  reason  of  its  participation  in  the  war  or  to  which 
its  nationals  have  thereby  become  rightfully  entitled;  or  which,  under  the 
treaty  of  Versailles,  have  been  stipulated  for  its  or  their  benefit;  or  to  which 
it  is  entitled  as  one  of  the  principal  allied  and  associated  powers;  or  to  which 
it  is  entitled  by  virtue  of  any  Act  or  Acts  of  Congress ;  or  otherwise. 

Sec.  3.  [Declaration  terminating  war  with  Austro-Hungary.]  That  the 
state  of  war  declared  to  exist  between  the  Imperial  and  Royal  Austro-Hungarian 
Government  and  the  United  States  of  America  by  the  joint  resolution  of  Con- 
gress approved  December  7,  1917,  is  hereby  declared  at  an  end. 

Sec.  4.  [Beservation  of  rights,  etc.,  under  armistice,  treaties,  etc.]  That  in 
making  this  declaration,  and  as  a  part  of  it,  there  are  expressly  reserved  to  the 
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United  States  of  America  and  its  nationals  any  and  all  rights,  privileges,  indem- 
nities, reparations,  or  advantages,  together  with  the  right  to  enforce  the  same, 
to  which  it  or  they  have  become  entitled  under  the  terms  of  the  armistice  signed 
November  3,  1918,  or  any  extensions  or  modifications  thereof;  or  which  were 
acquired  by  or  are  in  the  possession  of  the  United  States  of  America  by  reason 
of  its  participation  in  the  war  or  to  which  its  nationals  have  thereby  become 
rightfully  entitled;  or  which,  under  the  treaty  of  Saint  Germain-en-Laye  or 
the  treaty  of  Trianon,  have  been  stipulated  for  its  or  their  benefit ;  or  to  which 
it  is  entitled  as  one  of  the  principal  allied  and  associated  powers ;  or  to  which 
it  is  entitled  by  virtue  of  any  Act  or  Acts  of  Congress ;  or  otherwise. 

Sec.  5.  [Seized  property  —  disposition.]  All  property  of  the  Imperial  Ger- 
man Government,  or  its  successor  or  successors,  and  of  all  German  nationals 
which  was,  on  April  6,  1917,  in  or  has  since  that  date  come  into  the  possession 
or  under  control  of,  or  has  been  the  subject  of  a  demand  by  the  United  States 
of  America  or  of  any  of  its  officers,  agents,  or  employees,  from  any  source  or  by 
any  agency  whatsoever,  and  all  property  of  the  Imperial  and  Royal  Austro- 
Hungarian  Government,  or  its  successor  or  successors,  and  of  all  Austro-Hun- 
garian  nationals  which  was  on  December  7,  1917,  in  or  has  since  that  date  come 
into  the  possession  or  under  control  of,  or  has  been  the  subject  of  a  demand  by 
the  United  States  of  America  or  any  of  its  officera,  agents,  or  employees,  from 
any  source  or  by  any  agency  whatsoever,  shall  be  retained  by  the  United  States 
of  America  and  no  disposition  thereof  made,  except  as  shall  have  been  hereto- 
fore or  specifically  hereafter  shall  be  provided  by  law  imtil  such  time  as  the 
Imperial  German  Government  and  the  Imperial  and  Royal  Austro-Hungarian 
Government,  or  their  successor  or  successors,  shall  have  respectively  made  suit- 
able provision  for  the  satisfaction  of  all  claims  against  said  Governments  respec-. 
tively,  of  all  persons,  wheresoever  domiciled,  who  owe  permanent  allegiance 
to  the  United  States  of  America  and  who  have  suffered,  through  the  acts  of  the 
Imperial  German  Government,  or  its  agents,  or  the  Imperial  and  Royal  Austro- 
Hungarian  Government,  or  its  agents,  since  July  31,  1914,  loss,  damage,  or 
injury  to  their  persons  or  property,  directly  or  indirectly,  whether  through  the 
ownership  of  shares  of  stock  in  German,  Austro-Hungarian,  American,  or  other 
corporations,  or  in  consequence  of  hostilities  or  of  any  operations  of  war,  or 
otherwise,  and  also  shall  have  granted  to  persons  owing  permanent  allegiance 
to  the  United  States  of  America  most-favored-nation  treatment,  whether  the 
same  be  national  or  otherwise,  in  all  matters  affecting  residence,  business,  pro- 
fession, trade,  navigation,  commerce  and  industrial  property  rights,  and  until 
the  Imperial  German  Government  and  the  Imperial  and  Royal  Austro-Hun- 
garian Government,  or  their  successor  or  successors,  shall  have  respectively 
confirmed  to  the  United  States  of  America  all  fines,  forfeitures,  penalties,  and 
seizures  imposed  or  made  by  the  United  States  of  America  during  the  war, 
whether  in  respect  to  the  property  of  the  Imperial  German  Government  or 
German  nationals  or  the  Imperial  and  Royal  Austro-Hungarian  Government  or 
Austro-Hungarian  nationals,  and  shall  have  waived  any  and  all  pecuniary  claims 
against  the  United  States  of  America. 

Sbc.  6.  [Effect  on  war  legislation.]  Nothing  herein  contained  shall  be  con- 
strued to  repeal,  modify  or  amend  the  provisions  of  the  joint  resolution  "  declar- 
ing that  certain  Acts  of  Congress,  joint  resolutions  and  proclamations  shall  be 
construed  as  if  the  war  had  ended  and  the  present  or  existing  emergency 
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expired,"  approved  March  3, 1921,  or  the  passport  control  provisions  of  an  Act 
entitled  ''An  act  making  appropriations  for  the  diplomatic  and  consular  service 
for  the  fiscal  year  ending  June  30,  1922,''  approved  March  2,  1921;  nor  to  be 
effective  to  terminate  the  military  status  of  any  person  now  in  desertion  from 
the  military  or  naval  service  of  the  United  States,  nor  to  terminate  the  liability 
to  prosecution  and  punishment  under  the  Selective  Service  law,  approved 
May  18,  1917,  of  any  person  who  failed  to  comply  with  the  provisions  of  said 
Act,  or  of  Acts  amendatory  thereof. 

For  Bes.  of  March  3,   1021,  mentioned  in  the  text,  see  infra,  this  volume,  title  Wau 

DSPABTMEKT  AND  MlUTABT  E^TABUSUMBNT. 

For  Act  of  March  2,  1921,  mentioned  in  the  text,  see  infra,  thk  volume,  title  Passpobt.^. 
For  Act  of  May  18,  1917,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1136. 
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Act  of  June  28,  1921,  72, 

Pearl  Harbor  —  Rights  of  Fishery  —  Acquisition  hy  United  States, 
72, 
Act  of  July  9,  1921  (**  Hawaiian  Homes  Commission  Act,  1920  "),  73. 

Title  1. —  Definitions. 

Sec,     1.  "  Hawaiian  Homes  Commission  Act,  1920,'*  73, 
2,  **  Hawaiian  Organic  Act,'*  73, 

Title  2. —  Hawaiian  Homes  Commission. 

201.  Meaning  of  Terms  Used  in  Title,  73, 

202.  Establishment  of  Commission  —  Membership  Compensation,  etc, 

73. 

203.  Enumeration  of  Public  Lands  Designated  as  "Available  Lands,** 

74, 

204.  Status  of  "Available  Lands**  —  Hawaiian  Home  Lands  —  Au- 

thority of  Commission  with  Respect  to  Use  and  Disposition,  75. 

205.  Sale  and  Lease  of  "Available  Lands  ** — Manner  and  Purpose,  75, 

206.  Powers  and  Duties  of  Governor,  etc.,  in  Respect  to  Hawaiian  Home 

Lands,  75. 

207.  Lease  of  Hawaiian  Home  Lands  to  Native  Hawaiians,  76. 

208.  Conditions  Imposed  on  Lessee,  76, 

209.  Successors  to  Interest  of  Lessee  —  Conditions,  77, 

210.  Violation  of  Conditions,  77, 

211.  Community  Pastures,  77, 

212.  Unleased  Hawaiian  Home  Lands  —  Disposition,  77. 
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Available,  77. 

214.  Loans  from  "Fund  ** — Purposes,  78, 

215.  Conditions  Imposed  on  Loans,  78, 

216.  Duty  of  Borrowers  to  Insure  Property  —  Liens,  78, 

217.  Failure  of  Lessee  or  Borrower  to  Comply  with  Orders  of  Commis- 

sion—  Penalties  —  New  Leasing  of  Forfeited  Tracts,  79. 

218.  "  Farm  Loan  Act  of  Hawaii  **  —  Applicability  to  Lessee  of  Home 

Lands,  79. 

219.  Agricultural  Experts  —  Employment  —  Duties,  80. 

220.  Water  and  Other  Development  Projects  —  Authority  of  Commis- 

sion —  Funds  for  Purpose  —  Bonds,  80, 

221.  "  Water  License  ''  —  "  Surplus  Water  **  — Water  for  Domestic 

Use  and  Irrigation,  80, 

222.  Authority   of   Commission   with   Reference  to   Regulations   and 

Expenditures  —  Reports  —  Surety  Bonds  by  Employees,  81, 

223.  Amendment    on    Repeal    of    Title  —  Reservation    of    Right    by 

Congress,  81. 

Title  3. — Amendments  to  Hawaiian  Organic  Act. 

301,  Sec,  26  Amended  —  Legislature  —  Compensation  of  Members,  81. 

302.  Sec.  55  Amended  —  Power  of  Corporations  to  Hold  Real  Estate 

—  Indebtedness  of  Territory,  82. 
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Sec,  303.  Sec,  66  Amended  —  Executive  Power,  82. 

304.  Sec.  73  Amended  —  First,  Second  and  Third  Paragraphs  —  Pub- 

lic Lands,  82. 

305.  Sec.  73  Further  Amended  —  Fourth  and  Fifth  Paragraphs,  84, 

306,  Sec,  73  Further  Amended  —  Sixth  Paragraph,  84. 

307.  Sec,  73  Further  Amended  —  Seventh  Paragraph,  85. 
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313.  Sec,  86  Amended  —  Federal  Court,  86, 

314.  Sec.  92  Amended  —  Salaries  of  Officers,  87. 

315.  Addition  of  Sees.  105,  106,  107  at  End  of  Act,  87. 

Sec.  105.  Citizenship  of  Employees  on  Public  Works,  87. 

Sec.  106.  Powers  and  Duties  of  Board  of  Harbor  Commissioners, 

88, 
Sec,  107.  Name  of  Act,  88. 

Title  4. —  Miscellaneous  Provisions. 

401,  Repeal  of  Inconsistent  Acts,  88, 

402,  Unconstitutionality  of  Any  Provision  —  Validity  of  Remainder 
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CROSS-R£FER£NC£ 

See  also  JUDICIAL  OFFICERS 

An  Act  To  provide  for  the  acquisition  by  the  United  States  of  private  rights 
of  fishery  in  and  about  Pearl  Harbor,  Territory  of  Hawaii. 

[Act  of  June  28,  1921.] 

[Pearl  Harbor — rights  of  fishery  —  acquisition  by  United  States.]  That 
the  Secretary  of  the  Navy  is  hereby  authorized  to  examine  and  appraise  the  value 
of  the  privately  owned  rights  of  fishery  in  Pearl  Harbor,  island  of  Oahu,  Terri- 
tory of  Hawaii,  from  an  imaginary  line  from  Kaak  Point  to  Beckoning  Point, 
both  within  said  harbor,  to  the  seaward,  and  the  privately  owned  rights  of 
fishery  in  and  about  the  entrance  channel  to  said  harbor,  and  to  enter  into 
negotiations  for  the  purchase  of  the  said  rights  and,  if  in  his  judgment  the 
price  for  such  rights  is  reasonable  and  satisfactory,  to  make  contracts  for  the 
purchase  of  same  subject  to  future  ratification  and  appropriation  by  Congress ; 
or  in  the  event  of  the  inability  of  the  Secretary  of  the  Navy  to  make  a  satis- 
factory contract  for  the  voluntary  purchase  of  the  said  rights  of  fishery,  he  is 
hereby  authorized  and  directed  through  the  Attorney  General  to  institute  and 
carry  to  completion  proceedings  for  the  condemnation  of  said  rights  of  fishery, 
the  acceptance  of  the  award  in  said  proceedings  to  be  subject  to  the  future  ratifi- 
cation and  appropriation  by  Congress  Such  condemnation  proceedings  shall 
be  instituted  and  conducted  in,  and  jurisdiction  of  said  proceedings  is  hereby 
given  to,  the  district  court  of  the  United  States  for  the  district  of  Hawaii,  sub- 
stantially as  provided  in  "An  Act  to  authorize  condemnation  of  land  for  sites 
for  public  buildings,  and  for  other  purposes/'  approved  August  1,  1888;  and 
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the  sum  of  $5,000  is  hereby  authorized  to  be  appropriated,  to  be  immediately 
and  continuously  available  until  expended,  to  pay  the  necessary  costs  thereof 
and  expenses  in  connection  therewith.  The  Secretary  of  the  Navy  is  further 
authorized  and  directed  to  report  the  proceedings  hereunder  to  Congress. 


An  Aot  To  amend  an  Act  entitled  "An  Act  to  provide  a  government  for  the 
Territory  of  Hawaii, ' '  approved  April  30,  1900,*  as  amended,  to  establish 
an  Hawaiian  Homes  Commission,  granting,  certain  powers  to  the  board 
of  harbor  commissioners  of  the  Territory  of  Hawaii,  and  for  other 
purposes. 

[Act  of  July  9,  1921,] 

Tftle  1. —  Definitions. 

Section  1.  ["  Hawaiian  Homes  Oommission  Act,  1920/']  That  this  Act 
may  be  cited  as  the  '*  Hawaiian  Homes  Commission  Act,  1920." 

Sec.  2.  [**  Hawaiian  Organic  Act."]  That  when  used  in  this  Act  the  term 
*'  Hawaiian  Organic  Act  "  means  the  Act  entitled  '*  An  Act  to  provide  a  govern- 
ment for  the  Territory  of  Hawaii,"  approved  April  30,  1900,  as  amended. 

Title  2. —  Hawaiian  Homes  Commission. 

Sec.  201.  psieaning  of  terms  nsed  in  title.]  (a)  That  when  used  in  this 
title  — 

(1)  The  term  *'  commission  "  means  the  Hawaiian  Homes  Commission; 

(2)  The  term  **  public  land  "  has  the  same  meaning  as  defined  in  para- 
graph (3)  of  subdivision  (a)  of  section  73  of  the  Hawaiian  Organic  Act; 

(3)  The  term  *'  fund  "  means  the  Hawaiian  home  loan  fund; 

(4)  The  term  "  Territory  "  means  the  Territory  of  Hawaii; 

(5)  The  term  *'  Hawaiian  home  lands  "  means  all  lands  given  the  status  of 
Hawaiian  home  lands  under  the  provisions  of  section  204  of  this  title ; 

(6)  The  term  **  tract  "  means  any  tract  of  Hawaiian  home  lands  leased,  as 
authorized  by  section  207  of  this  title,  or  any  portion  of  such  tract ;  and 

(7)  The  term  **  native  Hawaiian  "  means  any  descendant  of  not  less  than 
one-half  part  of  the  blood  of  the  races  inhabiting  the  Hawaiian  Islands  previous 
to  1778. 

(b)  Any  term  defined  or  described  in  section  347  or  351  of  the  Revised  Laws 
of  Hawaii  of  1915,  except  a  term  defined  in  subdivision  (a)  of  this  section,  shall, 
whenever  used  in  this  title,  have  the  same  meaning  as  given  by  such  definition  or 
description. 

Sec.  202.  [Establishment  of  Commission  —  membership  compensation,  etc.] 
(a)  There  is  hereby  established  a  commission  to  be  known  as  the  ''  Hawaiian 
Homes  Commission  ' '  and  to  be  composed  of  five  members,  as  follows : 

(1)  The  governor  of  the  Territory,  and 

(2)  Four  citizens  of  the  Territory  to  be  appointed  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate  of  the  legislature  of  the  Territory. 
At  least  three  of  the  appointed  members  of  the  commission  shall  be  native 
Hawaiians. 

♦For  Act  of  April  30,  1900,  see  3  Fed.  Stat.  Ann.   (2d  ed.)   483. 
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(b)  Any  vacancy  in  the  office  of  an  appointed  member  shall  be  filled  in  the 
same  manner  and  under  the  same  limitations  as  the  original  appointment. 

(c)  The  governor  of  the  Territory  shall  be  the  chairman  of  the  commission. 
The  commission  shaH  designate  one  of  its  members  to  serve  as  the  executive  officer 
and  secretary  of  the  commission.  The  executive  officer  and  secretary  shall 
receive  such  annual  salary,  not  to  exceed  $6,000,  as  the  commission  may  deter- 
mine. The  members  of  the  commission,  except  the  executive  officer  and  secre- 
tary, shall  receive  an  annual  salary  of  $500.  Of  the  original  appointed  members 
of  the  commission,  one  shall  be  appointed  for  a  term  of  one  year,  one  for  two 
years,  one  for  three  years,  and  one  for  four  years.  Their  successors  shall  hold 
office  for  terms  of  four  years,  except  that  any  member  appointed  to  fill  a  vacancy 
shall  be  appointed  only  for  the  unexpired  term  of  the  member  whom  he  succeeds. 
A  member  may  after  due  notice  and  public  hearing  be  removed  by  the  governor 
for  neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause. 


Sec.  203.  [Enumeration  of  public  lands  designated  as  **  available  lands."] 

All  public  lands  of  the  description  and  acreage,  as  follows,  excluding  (a)  all 
lands  within  any  forest  reservation,  (b)  all  cultivated  sugar-cane  lands,  and 
(c)  all  public  lands  held  under  a  certificate  of  occupation,  homestead  lease, 
right  of  purchase  lease,  or  special  homestead  agreement,  are  hereby  designated, 
and  hereinafter  referred  to,  as  '*  available  lands  ": 

(1)  On  the  island  of  Hawaii:  Kamaoa-Puueo  (eleven  thousand  acres,  more 
or  less),  in  the  district  of  Kau;  Puukapu  (twelve  thousand  acres,  more  or  less), 
Kawaihae  I  (ten  thousand  acres,  more  or  less),  and  Pauahi  (seven  hundred  and 
fifty  acres,  more  or  less),  in  the  district  of  South  .Kohala;  Kamoku-Kapulena 
(five  thousand  acres,  more  or  less),  Waimanu  (two  hundred  acres,  more  or  less), 
and  Nienie  (seven  thousand  three  hundred  and  fifty  acres,  more  or  less),  in  the 
district  of  Hamakua ;  fifty-three  thousand  acres  to  be  selected  by  the  commission 
from  the  lands  of  Humuula  Mauka,  in  the  district  of  North  Hilo;  Panaewa, 
Waiakea  (two  thousand  acres,  more  or  less),  Waiakea-kai,  or  Keaaukaha  (two 
thousand  acres,  more  or  less),  and  two  thousand  acres  of  agricultural  lands  to 
be  selected  by  the  commission  from  the  lands  of  Piihonua,  in  the  district  of  South 
Hilo;  and  two  thousand  acres  to  be  selected  by  the  commission  from  the  lands 
of  Kaohe-Makuu,  in  the  district  of  Puna; 

(2)  On  the  island  of  Maui:  Kahikinui  (twenty-five  thousand  acres,  more  or 
less)  in  the  district  of  Kahikinui,  and  the  public  lands  (six  thousand  acres,  more 
or  less)  in  the  district  of  Kula ; 

(3)  On  the  island  of  Molokai:  Palaau  (eleven  thousand  four  hundred  acres, 
more  or  less),  Eapaakea  (two  thousand  acres,  more  or  less),  Ealamaula  (six 
thousand  acres,  more  or  less),  Hoolehua  (three  thousand  five  hundred  acres, 
more  or  less),  Kamiloloa  I  and  II  (three  thousand  six  hundred  acres,  more  or 
less),  and  Makakupaia  (two  thousand  two  hundred  acres,  more  or  less)  ;  and 
Kalaupapa  (five  thousand  acres,  more  or  less) ; . 

(4)  On  the  island  of  Oahu:  Nanakuli  (three  thousand  acres,  more  or  less), 
and  Lualualei  (two  thousand  acres,  more  or  less),  in  the  district  of  Waianae; 
and  Waimanalo  (four  thousand  acres,  more  or  less),  in  the  district  of  Koolau- 
poko,  excepting  therefrom  the  military  reservation  and  the  beach  lands ;  and 

(5)  On  the  island  of  Kauai :  Upper  land  of  Waimea,  above  the  cultivated 
sugar  cane  lands,  in  the  district  of  Waimea  (fifteen  thousand  acres,  more  or 
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less) ;  and  Moloaa  (two  thousand  five  hundred  acres,  more  or  less),  and  Anahola 
and  Kamalomalo  (five  thousand  acres,  more  or  less). 

Sec.  204.  [Status  of  ''  available  lands  ''—Hawaiian  home  lands  —  author, 
ity  of  Oonunission  with  respect  to  use  and  disposition.]  Upon  the  passage  of 
this  Act  all  available  lands  shall  immediately  assume  the  status  of  Hawaiian 
home  lands  and  be  under  the  control  of  the  commission  to  be  used  and  disposed 
of  in  accordance  with  the  provisions  of  this  title,  except  that  — 

(1)  For  a  period  of  five  years  after  the  first  meeting  of  the  Hawaiian  Homes 
Commission  only  those  lands  situate  on  the  island  of  Molokai,  which  are  par- 
ticularly named  in  paragraphs  1  and  3  of  section  203  hereof;  Waimanu,  in 
the  district  of  Hamakua ;  Keaaukaha,  in  the  district  of  South  Hilo ;  and  Panaewa, 
Waiakea,  in  the  district  of  South  Hilo,  Island  of  Hawaii,  shall  be  available  for 
use  and  disposition  by  said  commission,  under  the  provisions  of  this  title  and 
none  of  the  remaining  available  lands  named  in  said  section  203  shall,  after  the 
expiration  of  the  said  five-year  period,  be  leased,  used,  or  otherwise  disposed  of 
by  the  commission  under  the  provisions  of  this  title,  except  by  further  authoriza- 
tion of  Congress  and  with  the  written  approval  of  the  Secretary  of  the  Interior 
of  the  United  States. 

(2)  In  case  any  available  land  is  under  lease  at  the  time  of  the  passage  of  this 
Act  such  land  shall  not  assume  the  status  of  Hawaiian  home  lands  until  the  lease 
expires  or  the  commissioner  of  public  lands  withdraws  the  lands  from  the  opera- 
tion of  the  lease.  If  the  land  is  covered  by  a  lease  containing  a  withdrawal 
clause  as  provided  in  subdivision  (d)  of  section  73  of  the  Hawaiian  Organic 
Act,  the  commissioner  of  public  lands  shall  withdraw  such  lands  from  the 
operation  of  the  lease  whenever  the  commission  with  the  approval  of  the  Secre- 
tary of  the  Interior  gives  notice  to  him  that  the  commission  is  of  the  opinion 
that  the  lands  are  required  by  it  for  leasing  as  authorized  by  the  provisions  of 
section  207,  or  for  a  community  pasture  as  provided  in  section  211  of  this  title. 
Such  withdrawal  shall  be  held  to  be  for  a  public  purpose  within  the  .meaning  of 
that  term  as  used  in  subdivision  (d)  of  section  73  of  the  Hawaiian  Organic  Act. 

(3)  In  case  any  land  is  to  be  selected  by  the  commission  out  of  a  larger  area 
of  available  lands,  such  land  shall  not  assimie  the  status  of  Hawaiian  home 
lands  until  the  commission,  with  the  approval  of  Secretary  of  the  Interior, 
makes  the  selection  and  gives  notice  thereof  to  the  commissioner  of  public  lands. 
The  commission  shall  give  such  notice  within  three  years  after  the  expiration  of 
the  five-year  period  referred  to  in  paragi*aph  1  of  this  section.  Any  such  notice 
given  thereafter  shall  be  deemed  invalid  and  of  no  effect. 

Sec.  205.  [Sale  and  lease  of  '*  available  lands  " — manner  and  purpose.] 

Available  lands  shall  be  sold  or  leased  only  (1)  in  the  manner  and  for  the  pur- 
poses set  out  in  this  title,  or  (2)  as  may  be  necessary  to  complete  any  valid 
agreement  of  sale  or  lease  in  effect  at  the  time  of  the  passage  of  this  Act ;  except 
that  such  limitations  shall  not  apply  to  the  unselected  portions  of  lands  from 
which  the  commission  has  made  a  selection  and  given  notice  thereof,  or  failed 
so  to  select  and  give  notice  within  the  time  limit,  as  provided  in  paragraph  (3) 
of  section  204  of  this  title. 

Sec.  206.  [Powers  and  duties  of  governor,  etc.,  in  respect  to  Hawaiian  home 

lands.]  The  powers  and  duties  of  the  governor,  the  commissioner  of  public 
lands,  and  the  board  of  public  lands,  in  respect  to  lands  of  the  Territory,  shall 
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not  extend  to  lands  having  the  status  of  Hawaiian  home  lands,  except  as  spe- 
cifically provided  in  this  title. 

Sec.  207.  [Lease  of  Hawaiian  home  lands  to  native  Hawaiians.]     (a)  The 

commission  is  authorized  to  lease  to  native  Hawaiians  the  right  to  the  use  and 
occupancy  of  a  tract  of  Hawaiian  home  lands  within  the  foUowing  acreage 
limits : 

(1)  Not  less  than  twenty  nor  more  than  eighty  acres  of  agricultural  lands;  or 

(2)  Not  less  than  one  hundred  nor  more  than  five  hundred  acres  of  first-class 
pastoral  lands;  or 

(3)  Not  less  than  two  hundred  and  fifty  nor  more  than  one  thousand  acres 
of  second-class  pastoral  lands. 

(b)  The  title  to  lands  so  leased  shall  remain  in  the  United  States.  Applica- 
tions for  tracts  shall  be  made  to  and  granted  by  the  commission,  under  such 
regulations,  not  in  conflict  with  any  provision  of  this  title,  as  the  commission 
may  prescribe.  The  commission  shall,  whenever  tracts  are  available,  enter  into 
such  a  lease  with  any  applicant  who,  in  the  opinion  of  the  commission,  is  quali- 
fied to  perform  the  conditions  of  such  lease. 

Sec.  208.  [Oonditions  imposed  on  lessee.]  Each  lease  made  under  the 
authority  granted  the  commission  by  the  provisions  of  section  207  of  this  title 
and  the  tract  in  respect  to  which  the  lease  is  made,  shall  be  deemed  subject  to 
the  following  conditions,  whether  or  not  stipulated  in  the  lease: 

(1)  The  lessee  shall  be  a  native  Hawaiian. 

(2)  The  lessee  shall  pay  a  rental  of  $1  a  year  for  the  tract  and  the  lease  shall 
be  for  a  term  of  ninety-nine  years ; 

(3)  The  lessee  shall  occupy  and  commence  to  use  or  cultivate  the  tract  as  his 
home  or  farm  within  one  year  after  the  lease  is  made ; 

(4)  The  lessee  shall  thereafter,  for  at  least  such  part  of  each  year  as  the 
commission  shall  by  regulation  prescribe,  so  occupy  and  use  or  cultivate  the 
tract  on  his  own  behalf ; 

(5)  The  lessee  shall  not  in  any  manner  transfer  to,  or  mortgage,  pledge,  or 
otherwise  hold  for  the  benefit  of,  any  other  person,  except  a  native  Hawaiian, 
and  then  only  upon  the  approval  of  the  commission,  or  agree  so  to  transfer, 
mortgage,  pledge,  or  otherwise  hold,  his  interest  in  the  tract.  Such  interest 
shall  not,  except  in  pursuance  of  such  a  transfer,  mortgage,  or  pledge  to  or 
holding  for  or  agreement  with  a  native  Hawaiian,  be  subject  to  attachment, 
levy,  or  sale  upon  court  process.*  The  lessee  shall  not  sublet  his  interest  in  the 
tract  or  improvements  thereon.  Upon  the  death  of  the  lessee  his  interest  in  the 
tract  and  improvements  thereon  shall  vest  under  the  limitations  provided  for 
homesteads  in  section  403  of  the  Revised  Laws  of  Hawaii  of  1915 : 

(6)  The  lessee  shall  pay  all  taxes  assessed  upon  the  tract  and  improvements 
thereon  within  sixty  days  after  they  became  delinquent.  If  the  lessee  fails  so 
to  pay,  the  commission  shall  thereupon  pay  the  taxes  and  have  a  lien  therefor 
as  provided  in  section  216  of  this  title ; 

(7)  The  lessee  shall  perform  such  other  conditions,  not  in  conflict  with  any 
provision  of  this  title,  as  the  commission  may  stipulate  in  the  lease:  Provided, 
however,  That  the  lessee  shall  be  exempt  from  all  taxes  for  the  first  five  years 
from  date  of  lease. 
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Sjbg.  209.  [SuccMsors  to  interest  of  lessee  —  conditi jns.]  All  successors, 
whether  by  agreement  or  process  of  law,  to  the  interest  of  the  lessee  in  any 
tract,  shall  be  deemed  to  receive  such  interest  subject  to  the  conditions  which 
would  rest  upon  the  lessee,  if  he  then  were  the  party  holding  the  interest  in  the 
tract:  Provided^  That  a  successor  receiving  such  interest  by  inheritance  shall 
not,  during  the  two  years  next  following  his  inheritance,  be  deemed  to  have 
violated  any  of  the  conditions  enumerated  in  section  208  of  this  title,  even 
though  he  is  not  a  native  Hawaiian  and  does  not  on  his  own  behalf  occupy  and 
use  or  cultivate  the  tract  as  a  home  or  farm  for  such  part  of  the  year  as  the 
commission  requires  in  accordance  with  the  regulations  prescribed  by  it  under 
paragraph  (4)  of  section  208  of  this  title. 

Sec.  210.  [Violation  of  conditions.]  Whenever  the  commission  has  reason 
to  believe  that  any  condition  enumerated  in  section  208,  or  any  provision  of  sec- 
tion 209,  of  this  title  has  been  violated,  the  commission  shall  give  due  notice  and 
afford  opportunity  for  a  hearing  to  the  lessee  of  the  tract  in  respect  to  which 
the  alleged  violation  relates  or  to  the  successor  of  the  lessee's  interest  therein, 
as  the  case  demands.  If  ux>on  such  hearing  the  commission  finds  that  the  lessee 
or  his  successor  has  violated  any  condition  in  respect  to  the  leasing  of  such 
tract,  the  commission  may  declare  his  interest  in  the  tract  and  all  improvements 
thereon  to  be  forfeited  and  the  lease  in  respect  thereto  canceled,  and  shall  there- 
upon order  the  tract  to  be  vacated  within  a  reasonable  time.  The  right  to  the 
use  and  occupancy  of  the  Hawaiian  home  lands  contained  in  such  tract  shall 
thereupon  revest  in  the  commission  and  the  commission  may  take  possession  of 
the  tract  and  the  improvements  thereon. 

Sec.  211.  [Community  pastures.]  The  commission  shall,  when  practicable, 
provide  from  the  Hawaiian  home  lands  a  community  pasture  adjacent  to  each 
district  in  which  agricultural  lands  are  leased,  as  authorized  by  the  provisions 
of  section  207  of  this  title. 

Sec.  212.  [Unleased  Hawaiian  home  lands  —  disposition.]  The  commission 
may  return  any  Hawaiian  home  lands  not  leased  as  authorized  by  the  pro- 
visions of  section  207  of  this  title  to  the  control  of  the  commissioner  of  public 
lands.  Any  Hawaiian  home  lands  so  returned  shall,  until  the  commission  gives 
notice  as  hereinafter  in  this  section  provided,  resume  and  maintain  the  status 
of  public  lands  in  accordance  with  the  provisions  of  the  Hawaiian  Organic 
Act  and  the  Revised  Laws  of  Hawaii  of  1915,  except  that  such  lands  may  be 
disposed  of  under  a  general  lease  only.  Each  such  lease,  whether  or  not  stipu- 
lated therein,  shall  be  deemed  subject  to  the  right  and  duty  of  the  commissioner 
of  public  lands  to  terminate  the  lease  and  return  the  lands  to  the  commission 
whenever  the  commission,  with  the  approval  of  the  Secretary  of  the  Interior,, 
gives  notice  to  him  that  the  conimission  is  of  the  opinion  that  the  lands  are 
required  by  it  for  leasing  as  authorized  by  the  provisions  of  section  207  of  this 
title  or  for  a  community  pasture. 

Sec.  213.  ["  Hawaiian  Home  Loan  Fund  "— establishment  —  receipts  avail- 
able.] There  is  hereby  established  in  the  treasury  of  the  Territory  a  revolv- 
ing fund,  to  be  known  as  the  '*  Hawaiian  hoine  loan  fund.''  The  entire  receipts 
derived  from  any  leasing  of  public  lands  linder  the  provisions  of  section  212 
of  this  title  and  30  per  centum  of  the  Territorial  receipts  derived  from  the 
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leasing  of  cultivated  sugar-cane  lands  under  any  other  provision  of  law  or  from 
water  licenses  shall  be  covered  into  the  fund  until  the  total  amount  of  the  moneys 
paid  therein  equals  $1,000,000. 

Sec.  214.  [Loans  from  ' '  fond  ' ' —  purposes.]  The  commission  is  hereby 
authorized  to  make  loans  from  the  fund  to  the  lessee  of  any  tract  or  the  suc- 
cessor to  his  interest  therein.  Such  loans  mav  Ha  hoa/Ia  fnr  the  following 
purposes: 

(1)  The  erection  of  dwellings  on  any  tract  and  the  undertaking  of  other 
permanent  improvements  thereon ; 

(2)  The  purchase  of  live  stock  and  farm  equipment;  and 

(3)  Otherwise  assisting  in  the  development  of  tracts. 

Sec.  215.  [Conditions  imposed  on  loans.]  Each  contract  of  loan  with  the 
lessee  or  the  successor  to  his  interest  in  the  tract  shall  be  held  subject  to  the 
following  conditions,  whether  or  not  stipulated  in  the  contract  of  loan : 

(1)  The  amount  of  loans  to  any  one  borrower  outstanding  at  any  one  time 
shall  not  exceed  $3,000. 

(2)  The  loans  shall  be  repaid  upon  an  amortization  plan  by  means  of  a  fixed 
number  of  annual  installments  sufficient  to  cover  (a)  interest  on  the  unpaid 
principal  at  the  rate  of  5  per  centum  per  annum,  and  (b)  such  amount  of  the 
principal  as  will  extinguish  the  debt  within  an  agreed  period  not  exceeding 
thirty  years.  The  moneys  received  by  the  commission  from  any  installment 
paid  upon  such  loan  shall  be  covered  into  the  fund.  The  payment  of  any  install- 
ment due  shall,  with  the  concurrence  therein  of  at  least  three  of  the  five  mem- 
bers of  the  commission,  be  postponed  in  whole  or  in  part  by  the  commission  for 
such  reasons  as  it  deems  good  and  sufiScient  and  until  such  later  date  as  it  deems 
advisable.  Such  postponed  payments  shall  continue  to  bear  interest  at  the  rate 
of  5  per  centum  per  annum  on  the  unpaid  principal  and  interest. 

(3)  In  case  the  borrower's  interest  in  his  tract  or  his  successor's  interest 
therein  is  transferred  to  or  mortgaged,  pledged,  or  otherwise  held  for  the  bene- 
fit of  any  native  Hawaiian,  or  agreed  so  to  be  transferred,  mortgaged,  pledged, 
or  otherwise  held,  as  permitted  by  paragraph  (5)  of  section  208  of  this  title, 
the  commission  may  at  its  option  declare  all  annual  installments  upon  the  loan 
immediately  due  and  payable  or  permit  the  successor  to  the  borrower's  int<erest 
in  the  tract  to  assume  the  contract  of  loan.  In  case  of  the  borrower's  death,  the 
commission  shall  permit  the  successor  to  the  borrower's  interest  in  the  tract  to 
assume  the  contract  of  loan. 

(4)  No  part  of  the  moneys  loaned  shall  be  devoted  to  any  purpose  other  than 
those  for  which  the  loan  is  made. 

(5)  The  borrower  or  the  successor  to  his  interest  in  the  tract  shall  comply 
with  such  other  conditions,  not  in  conflict  with  any  provision  of  this  title,  as 
the  commission  may  stipulate  in  the  contract  of  loan. 

(6)  The  borrower  or  the  successor  to  his  interest  in  the  tract  shall  comply 
with  the  conditions  enumerated  in  section  208,  and  with  the  provisions  of  sec- 
tion 209  of  this  title  in  respect  to  the  lease  of  the  tract. 

Sec.  216.  [Duty  of  borrowers  to  insure  property  —  liens.]  The  commis- 
sion may  require  the  borrower  to  insure,  in  such  amount  as  the  commission  may 
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by  regulation  prescribe,  all  live  stock  and  dwellini^s  and  other  permanent 
improvements  upon  his  tract,  purchased  or  constructed  out  of  any  moneys 
loaned  from  the  fund ;  or  in  lieu  thereof  the  commission  may  directly  take  out 
such  insurance  and  add  the  cost  thereof  to  the  amount  of  the  annual  install- 
ments payable  under  the  amortization  plan.  Whenever  the  commission  has 
reason  to  believe  that  the  borrower  has  violated  any  condition  enumerated  in 
paragraphs  (2),  (4),  (5),- or  (6)  of  section  215  of  this  title,  the  commission 
shall  give  due  notice  and  aflford  opportunity  for  a  hearing  to  the  borrower  or 
the  successor  to  his  interest  in  the  tract,  as  the  case  demands.  If  upon  such 
hearing  the  commission  finds  that  the  borrower  has  violated  the  condition,  the 
commission  may  declare  all  annual  installments  immediately  due  and  payable, 
notwithstanding  any  provision  in  the  contract  of  loan  to  the  contrary.  The 
commission  shall  have  a  lien  upon  the  borrower's  or  lessee's  interest  in  his  tract, 
dwellings,  and  other  permanent  improvements  thereon,  and  his  live  stock  to  the 
amount  of  all  annual  installments  due  and  unpaid  and  of  all- taxes  upon  such 
tract  and  improvements  paid  by  the  commission.  Such  liens  shall  have  priority 
over  any  other  obligation  for  which  the  tract,  dwellings,  other  improvements,  or 
live  stock  may  be  security. 

The  commission  may,  at  such  time  as  it  deems  advisable,  enforce  any  sueh  lie© 
by  declaring  the  borrower's  interest  in  his  tract  or  his  successor's  interest 
therein,  as  the  case  may  be,  together  with  the  dwellings  and  other  permanent 
improvements  thereon  and  the  live  stock,  to  be  forfeited,  and  the  lease  in  respect 
to  such  tract  canceled,  and  shall  thereupon  order  the  tract  to  be  vacated  and 
the  live  stock  surrendered  within  a  reasonable  time.  The  right  to  the  use  and 
occupancy  of  the  Hawaiian  home  lands  contained  in  such  tract  shall  thereupon 
revest  in  the  commission,  and  the  commission  may  take  possession  of  the  tract 
and  the  improvements  thereon :  Provided,  That  the  commission  shall  pay  to  the 
borrower  any  difference  in  his  favor  between  (1)  the  fair  value  of  the  live  stock 
and  any  improvements  in  respect  to  the  tract  made  by  the  borrower  or  any 
predecessor  to  his  interest  in  the  tract,  and  (2)  the  amount  of  the  lien. 

Sec.  217.  [Failure  of  lessee  or  borrower  to  comply  with  orders  of  Gomm's- 
sion  —  penalties  —  new  leasing  of  forfeited  tracts.]  In  case  the  lessee  or 
borrower  or  the  successor  to  his  interest  in  the  tract,  as  the  case  may  be,  fails  to 
comply  with  any  order  issued  by  the  commission  under  the  provisions  of  section 
210  or  216  of  this  title,  the  commission  may  (1)  bring  action  of  ejectment  or 
other  appropriate  proceeding,  or  (2)  invoke  the  aid  of  the  circuit  court  of  the 
Territory  for  the  judicial  circuit  in  which  the  tract  designated  in  the  commis- 
sion's order  is  situated.  Such  court  may  thereupon  order  the  lessee  or  his  suc- 
cessor to  comply  with  the  order  of  the  commission.  Any  failure  to  obey  tlie 
order  of  the  court  may  be  punished  by  it  as  contempt  thereof.  Any  tract  for- 
feited under  the  provisions  of  section  210  or  216  of  this  title  may  be  again  leased 
by  the  commission  as  authorized  by  the  provisions  of  section  207  of  this  title, 
except  that  the  value,  in  the  opinion  of  the  commission,  of  all  improvements 
made  in  respect  to  such  tract  by  the  original  lessee  or  any  successor  to  his 
interest  therein  shall  constitute  a  loan  by  the  commission  to  the  new  lessee. 
Such  loan  shall  be  subject  to  the  provisions  of  this  section  and  sections  215, 
except  paragraph  (1),  and  216  to  the  same  extent  as  loans  made  by  the  commis- 
sion from  the  Hawaiian  loan  fund. 


Sec.  218.  [' '  Farm  Loan  Act  of  Hawaii  ' ' —  applicability  to  lessee  of  homo 
lands.]    No  lessee  of  any  tract  or  any  successor  to  his  interest  therein  shall 
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be  eligible  to  receive  in  respect  to  such  tract  any  loan  made  under  the  provisions 
of  the  act  of  the  legislature  of  the  Territory  entitled  ' '  the  Farm  Loan  Act?  of 
Hawaii,"  approved  April  30,  1919. 

Sec.  219.  [Agricultural  experts  —  employment  —  duties.]  The  commission 
is  authorized  to  employ  agricultural  experts  at  such  compensation  and  in  such 
number  as  it  deems  necessary.  The  annual  expenditures  for  such  compensation 
shall  not  exceed  $6,000.  It  shall  be  the  duty  of  such  agricultural  experts  to 
instruct  and  advise  the  lessee  of  any  tract  or  the  successor  to  the  lessee's  interest 
therein  as  to  the  best  methods  of  diversified  farming  and  stock  raising  and  such 
other  matters  as  will  tend  successfully  to  accomplish  the  purposes  of  this  title. 

Sec.  220.  [Water  and  other  development  projects  —  authority  of  Commission 
-^  funds  for  purpose  —  bonds.]  The  commission  is  hereby  authorized  directly 
to  undertake  and  carry  on  general  water  and  other  development  projects  in 
respect  to  Hawaiian  home  lands.  The  legislature  of  the  Territory  is  authorized 
ti^appropriate  out  of  the  treasury  of  the  Territory  such  sums  as  it  deems  neces- 
sary to  provide  the  commission  with  funds  suflScient  to  execute  such  projects. 
Iih^f  l^islature  is  further  authorized  to  issue  bonds  to  the  extent  required  to  yield 
the  amount  of  any  sum  so  appropriated.  The  commission  shall  pay  from  the 
Ban^iian  home  loan  f imd  into  the  treasury  of  the  Territory : 

1- ^)  Upon  the  date  when  any  interest  payment  becomes  due  upon  any  bond 
^idnsned,  the  amount  of  the  interest  then  due;  and 

iir(£)  (commencing  with  the  first  such  date  more  than  one  year  subsequent  to 
tikeriissuance  of  any  bond  and  at  each  interest  date  thereafter,  an  amount  such 
that  the  aggregate  of  all  such  amounts  which  become  payable  during  the  term 
of  the  bond,  compounded  annually  at  the  rate  of  interest  specified  therein,  shall 
equal  the  par  value  of  the  bond  at  the  expiration  of  its  term. 

Sec.  221.  [''  Water  license  " — "  surplus  water  ** — water  for  domestic  use 
and  irrigation.]    (a)  When  used  in  this  section  — 

(1)  The  term  '*  water  license  ''  means  any  license  issued  by  the  commissioner 
of  public  lands  granting  to  any  person  the  right  to  the  use  of  Government-owned 
water;  and 

•  •(2)  The  term  "  surplus  water  "  means  so  much  of  any  Government-owned 
watci?  covered  by  a  water  license  or  so  much  of  any  privately  owned  water  as  is 
in'  excess  of  the  quantity  required  for  the  use  of  the  licensee  or  owner, 
respectively. 

(b)  All  water  licenses  issued  after  the  passage  of  this  Act  shall  be  deemed 
subject  to  the  condition,  whether  or  not  stipulated  in  the  license,  that  the  licensee 
shall,  upon  the  demand  of  the  commission,  grant  to  it  the  right  to  use,  free  of 
all  charge,  any  water  which  the  commission  deems  necessary  adequately  to  sup- 
ply the  live  stock  or  the  domestic  needs  of  individuals  upon  any  tract. 

(c)  In  order  adequately  to  supply  live  stock  or  the  domestic  needs  of  indi- 
viduals upon  any  tract,  the  commission  is  authorized  (1)  to  use,  free  of  all 
charge,  Government-owned  water  not  covered  by  any  water  license  or  covered 
by  a  water  license  issued  after  the  passage  of  this  Act,  or  covered  by  a  water 
license  issued  previous  to  the  passage  of  this  Act  but  containing  a  reservation  of 
such  water  for  the  benefit  of  the  public,  and  (2)  to  contract  with  any  person  for 
the  i;ight  to  use  or  to  acquire,  under  eminent  domain  proceedings  similar,  as 
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near  as  may  be,  to  the  proceedings  provided  in  respect  to  land  by  sections  667 
to  678,  inclusiYe,  of  the  Revised  Laws  of  Hawaii  of  1915,  the  right  to  use  any 
privately  owned  surplus  water  or  any  Government-owned  surplus  water  cov- 
ered by  a  water  license  issued  previous  to  the  passage  of  this  Act,  but  not  con- 
taining a  reservation  of  such  water  for  the  benefit  of  the  public.  Any  such 
acquirement  shall  be  held  to  be  for  a  public  use  and  purpose.  The  commission 
may  institute  the  eminent  domain  proceedings  in  its  own  name. 

(d)  The  commission  is  authorized,  for  the  additional  purpose  of  adequately 
irrigating  any  tract,  to  use,  free  of  all  charge,  Government-owned  water  upon 
the  island  of  Molokai  and  Government-owned  surplus  water  tributary  to  the 
Waimea  River  upon  the  island  of  Kauai,  not  covered  by  a  water  license  or  cov- 
ered by  a  water  license  issued  after  the  passage  of  this  Act.  Any  water  license 
issued  after  the  passage  of  this  Act  and  covering  any  such  Government-owned 
water  shaU  be  deemed  subject  to  the  condition,  whether  or  not  stipulated 
therein,  that  the  licensee  shall,  upon  the  demand  of  the  commission,  grant  to  it 
the  right  to  use,  free  of  all  charge,  any  of  the  water  upon  the  island  of  Molokai, 
and  any  of  the  surplus  water  tributary  to  the  Waimea  River  upon  the  island 
of  Kauai,  which  is  covered  by  the  license  and  which  the  commission  deems  neces- 
sary for  the  additional  purpose  of  adequately  irrigating  any  tract. 

(e)  All  rights  conferred  on  the  commission  by  this  section  to  use,  contract 
for,  acquire  the  use  of  water  shall  be  deemed  to  include  the  right  to  use,  con- 
tract for,  or  acquire  the  use  of  any  ditch  or  pipe  line  constructed  for  the  dis- 
tribution and  control  of  such  water  and  necessary  to  such  use  by  the  commission. 

Sec.  222.  [Authority  of  CommiBsion  with  reference  to  regulations  and  ex- 
penditures—  reports  —  surety  bonds  by  employees.]  The  commission  may 
make  such  regulations  and,  with  the  approval  in  writing  of  the  governor  of  the 
Territory,  may  make  such  expenditures  including  salaries,  and  appoint  and 
remove  such  employees  and  agents,  as  are  necessary  to  the  efficient  execution 
of  the  functions  vested  in  the  commission  by  this  title.  All  expenditures  of  the 
commission  shall  be  allowed  and  paid,  and  all  moneys  necessary  for  loans  made 
by  the  commission  in  accordance  with  the  provisions  of  this  title  advanced, 
from  the  Hawaiian  home  loan  fund  upon  the  presentation  of  itemized  vouchers 
therefor,  approved  by  the  chairman  of  the  commission.  The  commission  shall 
make  a  biennial  report  to  the  legislature  of  the  Territory  upon  the  first  day  of 
each  regular  session  thereof  and  such  special  reports  as  the  legislature  may 
from  time  to  time  require.  The  executive  officer  and  secretary  shall  give  bond 
in  the  sum. of  $25,000  for  the  faithful  performance  of  his  duties.  The  sureties 
upon  the  bond  and  the  conditions  thereof  shall  be  approved  annually  by  the 
commission. 

Sec.  223.  [Amendment  on  repeal  of  title  —  reservation  of  right  by  Congress.^ 

The  Congress  of  the  United  States  reserves  the  right  to  alter,  amend,  or  repeal 
the  provisions  of  this  title. 

Title  3. — Amendments  to  Hawaiian  Organic  Act. 

Sec.  301.  [Sec.  26   amended  —  legislature  —  compensation   of   members.] 

Section  26  of  the  Hawaiian  Organic  Act  is  hereby  amended  to  read  as  follows : 

' '  Sec.  26.  That  the  members  of  the  legislature  shall  receive  for  their  services, 

in  addition  to  mileage  at  the  rate  of  20  cents  a  mile  each  way,  the  sum  of  $1,000 


82  FED.  STAT.  ANN.— 1921  SUPP. 

for  each  regular  session,  payable  in  three  equal  installments  on  and  after  the  first, 
thirtieth,  and  fiftieth  days  of  the  session,  and  the  sum  of  $500  for  each  special 
session :  Provided,  That  they  shall  receive  no  compensation  for  any  extra  sea- 
sion  held  under  the  provisions  of  section  54  of  this  Act.*' 

For  sec.  26  as  it  read  before  this  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed.)   498. 

Sec.  302.  [Sec.  65  amended  —  power  of  corporations  to  hold  real  estate  — 
indebtedness  of  Territory.]  Section  55  of  the  Hawaiian  Organic  Act  is  hereby 
amended  by  deleting  therefrom  that  portion  thereof  which  reads :  "  Provided, 
That  no  corporation,  domestic  or  foreign,  shall  acquire  and  hold  real  estate  in 
Hawaii  in  excess  of  one  thousand  acres,  and  all  real  estate  acquired  or  held  by 
such  corporation  or  association  contrary  hereto  shall  be  forfeited  and  escheat 
to  the  United  States,  but  existing  vested  rights  in  real  estate  shall  not  be 
impaired,  *'  and  by  amending  so  much  of  section  55  as  reads,  '*  and  the  total 
indebtedness  of  the  Territory  shall  not  at  any  time  be  extended  beyond  7  per 
centum  of  such  assessed  value  of  property  in  the  Territory,"  to  read  as  follows: 
*  *  and  the  total  indebtedness  of  the  Territory  shall  not  at  any  time  be  extended 
beyond  10  per  centum  of  such  assessed  value  of  property  in  the  Territory." 

For  sec.  55  as  it  read  before  this  amendment  Fee  3  Fed.  Stat.  Ann.  (2d  ed.)  503. 

Sec.  303.  [Sec.  66  amended  —  executive  power.]  Section  66  of  the  Hawaiian 
Organic  Act  is  hereby  amended  to  read  as  follows : 

**  Sec.  66.  That  the  executive  power  of  the  government  of  the  Territory  of 
Hawaii  shall  be  vested  in  a  governor,  who  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate  of  the  United  States,  and 
shall  hold  office  for  four  years  and  until  his  successor  shall  be  appointed  and 
qualified,  unless  sooner  removed  by  the  President.  He  shall  be  not  less  than 
thirty-five  years  of  age ;  shall  be  a  citizen  of  the  Territory  of  Hawaii ;  shall  have 
resided  therein  for  at  least  three  years  next  preceding  his  appointment ;  shall  be 
commander  in  chief  of  the  militia  thereof ;  and  may  grant  pardons  or  reprieves 
foi  offenses  against  the  laws  of  the  said  Territory  and  reprieves  for  offenses 
against  the  laws  of  the  United  States  until  the  decision  of  the  President  is  made 
known  thereon." 

For  sec.  66  as  it  read  before  this  amendment  see  3  Fed.  Stat.  Ann.  (2d  ed.)  509. 

Sgc.  304.  [Sec.  73  amended  —  first,  second  and  third  paragraphs  —  public 
lands.]  The  first,  second,  and  third  paragraphs  of  section  73  of  the  Hawaiian 
Organic  Act  are  hereby  amended  to  read  a.s  follows: 

**  Sec.  73.  (a)  That  when  used  in  this  section  — 

**(1)  The  term  '  commissioner  '  means  the  commissioner  of  public  lands  of 
the  Territory  of  Hawaii; 

'  **  (2)  The  term  '  land  board  '  means  the  board  of  public  lands,  as  provided  in 
subdivision  (1)  of  this  section; 

**  (3)  The  term  *  public  lands  '  includes  all  lands  in  the  Territory  of  Ha-vnii 
classed  as  government  or  crown  lands  previous  to  August  15,  1895,  or  acquired 
by  the  government  upon  or  subsequent  to  such  date  by  purchase,  exchange, 
escheat,  or  the  exercise  of  the  right  of  eminent  domain,  or  in  any  other  manner ; 
except  (1)  lands  designated  in  section  203  of  the  Hawaiian  Homes  Commission 
Act,  1920.  (2)  lands  set  apart  or  reserved  by  Executive  order  by  the  President, 
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(3)  lands  set  aside  or  withdrawn  by  the  governor  under  the  provisions  of  sub- 
division (g)  of  this  section,  (4)  sites  of  public  buildings,  lands  used  for  roads, 
streets,  landings,  nurseries,  parks,  tracts  reserved  for  forest  growth  or  con- 
servatix)n  of  water  supply,  or  other  public  purposes,  and  (5)  lands  to  which  the 
United  States  has  relinquished  the  absolute  fee  and  ownership,  unless  subse- 
quently placed  under  the  control  of  the  commissioner  and  given  the  status  of 
public  lands  in  accordance  with  the  provisions  of  this  Act,  the  Hawaiian  Homes 
Commission  Act,  1920,  or  the  Revised  Laws  of  Hawaii  of  1915 ;  and 

**(4)  The  term  *  person  '  includes  individual,  partnership,  corporation,  and 
association. 

**(b)  Any  term  defined  or  described  in  section  847  or  351  of  the  Revised 
Laws  of  Hawaii  of  1915,  except  a  term  defined  in  subdivision  (a)  of  this  section, 
shall,  whenever  used  in  this  section,  if  not  inconsistent  with  the  context  or  any 
provision  of  this  section,  have  the  same  meaning  as  given  it  by  such  definition 
or  description. 

**  (c)  The  laws  of  Hawaii  relating  to  public  lands,  the  settlement  of  boundaries, 
and  the  issuance  of  patents  on  land  commission  awards,  except  as  changed  by 
this  Act,  shall  continue  in  force  until  Congr<>ss  shall  otherwise  provide.  Subject 
to  the  approval  of  the  President,  all  sales,  grants,  leases,  and  other  dispositions 
of  the  public  domain,  and  agreements  concerning  the  same,  and  all  franchises 
granted  by  the  Hawaiian  government  in  conformity  with  the  laws  of  Hawaii, 
between  the  7th  day  of  July,  1898,  and  the  28th  day  of  September,  1899,  are 
hereby  ratified  and  confirmed.  In  said  laws  *  land  patent  '  shall  be  substituted 
for  *  royal  patent';  'commissioner  of  public  lands,'  for  'minister  of  the 
interior/  *  agent  of  public  lands/  and  *  commissioners  of  public  lands,'  or  their 
equivalent43 ;  and  the  words  *  that  I  am  a  citizen  of  the  United  States,'  or  *  that  I 
have  declared  my  intention  to  become  a  citizen  of  the  United  States,  as  required 
by  law,'  for  the  words  *  that  I  am  a  citizen  by  birth  (or  naturalization)  of  the 
Republic  of  Hawaii,'  or  *  that  I  have  received  letters  of  denization  under  the 
Republic  of  Hawaii,'  or  *  that  I  have  received  a  certificate  of  special  right  of 
citizenship  from  the  Republic  of  Hawaii.' 

**(d)No  lease  of  agricultural  lands  or  of  undeveloped  arid  public  land 
which  is  capable  of  being  converted  into  agricultural  land  by  the  development, 
for  irrigation  purposes,  of  either  the  underlying  or  adjacent  waters,  or  both, 
shall  be  granted,  sold,  or  renewed  by  the  government  of  the  Territory  of  Hawaii 
for  a  longer  period  than  fifteen  years.  Each  such  lease  shall  be  sold  at  public 
auction  to  the  highest  bidder  after  due  notice  as  provided  in  subdivision  (h) 
of  this  section  and  the  laws  of  the  Territory  of  Hawaii.  Each  such  notice  shall 
state  all  the  terms  and  conditions  of  the  sale.  The  land,  or  any  part  thereof 
so  leased,  may  at  any  time  during  the  term  of  the  lease  be  withdrawn  from  the 
operation  thereof  for  homestead  or  public  purposes,  in  which  case  the  rent 
reserved  shall  be  reduced  in  proportion  to  the  value  of  the  part  so  withdrawn. 
Every  such  lease  shall  contain  a  provision  to  that  effect :  Provided,  That  the 
commissioner  may,  with  the  approval  of  the  governor  and  at  least  two-thirds  of 
the  members  of  the  land  board,  omit  such  withdrawal  provision  from  the  lease 
of  any  lands  suitable  for  the  cultivation  of  sugar  cane  whenever  he  deems  it 
advantageous  to  the  Territory  of  Hawaii.  Land  so  leased  shall  not  be  subject 
to  such  right  of  withdrawal. 

'*  (e)  All  funds  arising  from  the  sale  or  lease  or  other  disposal  of  public  land 
shall  be  appropriated  by  the  laws  of  the  government  of  the  Territory  of  Hawaii 
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and  applied  to  such  uses  and  purposes  for  the  benefit  of  the  inhabitants  of  the 
Territory  of  Hawaii  as  are  consistent  with  the  joint  resolution  of  annexation, 
approved  July  7,  1898. 

**  (f)  No  person  shall  be  entitled  to  receive  any  certificate  of  occupation,  right 
of  purchase  lease,  cash  freehold  agreement,  or  special  homestead  agreement  who, 
or  whose  husband  or  wife,  has  previously  taken  or  held  more  than  ten  acres  of 
land  under  any  such  certificate,  lease,  or  agreement  made  or  issued  after  May 
27,  1910,  or  under  any  homestead  lease  or  patent  based  thereon;  or  who,  or 
whose  husband  or  wife,  or  both  of  them,  owns  other  land  in  the  Territory,  the 
combined  area  of  which  and  the  land  in  question  exceeds  eighty  acres;  or  who 
is  an  alien,  unless  he  has  declared  his  intention  to  become  a  citizen  of  the  United 
States  as  provided  by  law.  No  person  who  has  so  declared  his  intention  and 
taken  or  held  under  any  such  certificate,  lease,  or  agreement  shall  continue  so 
to  hold  or  become  entitled  to  a  homestead  lease  or  patent  of  the  land,  unless  he 
becomes  a  citizen  within  five  years  after  so  taking. 

'*(g)  No  public  land  for  which  any  such  certificate,  lease,  or  agreement  is 
issued  after  May  27,  1910,  or  any  part  thereof,  or  interest  therein  or  control 
thereof,  shall,  without  the  written  consent  of  the  commissioner  and  governor, 
thereafter,  whether  before  or  after  a  homestead  lease  of  patent  has  been  issued 
thereon,  be  or  be  contracted  to  be  in  any  way,  directly  or  indirectly,  by  process 
of  law  or  otherwise,  conveyed,  mortgaged,  leased,  or  otherwise  transferred  to, 
or  acquired  or  held  by  or  for  the  benefit  of,  any  alien  or  corporation ;  or  before 
or  after  the  issuance  of  a  homestead  lease  or  before  the  issuance  of  a  patent  to 
or  by  or  for  the  benefit  of  any  other  person ;  or,  after  the  issuance  of  a  patent,  to 
or  by  or  for  the  benefit  of  any  person  who  owns,  or  holds,  or  controls,  directly 
or  indirectly,  other  land  or  the  use  thereof,  the  combined  area  of  which  and  the 
land  in  question  exceeds  eighty  acres.  The  prohibitions  of  this  paragraph  shall 
not  apply  to  transfers  or  acquisitions  by  inheritance  or  between  tenants  in 
common. ' ' 

For  sec.  73  as  it  read  before  amendment  see  3  Fed.  Stat.  Ann.  (2d  ed.)  511. 

Sec.  305.  [Sec.  73  further  amended  —  fourth  and  fifth  paragraphs.]    The 

fourth  and  fifth  paragraphs  of  section  73  of  the  Hawaiian  Organic  Act  are 
hereby  amended  by  inserting  **  (h) "  at  the  beginning  of  the  fourth  paragraph 
and  **  (i) ''  at  the  beginning  of  the  fifth  paragraph. 

For  Bee.  73  as  it  read  before  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed.)   611. 

Sec.  306.  [Sec.  73  farther  amended  —  sixth  paragraph.]  The  sixth  para- 
graph of  section  73  of  the  Hawaiian  Organic  Act  is  hereby  amended  to  read  as 
follows: 

*'  (j)  The  commissioner,  with  the  approval  of  the  governor,  may  give  to  any 
person  (1)  who  is  a  citizen  of  the  United  States  or  who  has  legally  declared  his 
intention  to  become  a  citizen  of  the  United  States  and  hereafter  becomes  such, 
and  (2)  who  has,  or  whose  predecessors  in  interest  have,  improved  any  parcel 
of  public  lands  and  resided  thereon  continuously  for  the  ten  years  next  pre- 
ceding the  application  to  purchase,  a  preference  right  to  purchase  so  much  of 
such  parcel  and  such  adjoining  land  as  may  reasonably  be  required  for  a  home, 
at  a  fair  price  to  be  determined  by  three  disinterested  citizens  to  be  appointed 
by  the  governor.  In  the  determination  of  such  purchase  price  the  commissioner 
may,  if  he  deems  it  just  and  reasonable,  disregard  the  value  of  the  improvements 
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on  such  parcel  and  adjoining  land.  If  such  parcel  of  public  lands  is  reserved 
for  public  purjwses,  either  for  the  use  of  the  United  States  or  the  Territory  of 
Hawaii,  the  commissioner  may  with  the  approval  of  the  governor  grant  to  such 
person  a  preference  right  to  purchase  public  lands  which  are  of  similar  char- 
acter, value,  and  area,  and  which  are  situated  in  the  same  land  district.  The 
privilege  granted  by  this  paragraph  shall  not  extend  to  any  original  lessee  or  to 
an  assignee  of  an  entire  lease  of  public  lands." 

For  sec.  73  as  it  read  before  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed.)   511. 

Sec.  307.  [Sec.  73  further  amended  —  seventh  paragraph.]  The  seventh 
paragraph  of  section  73  of  the  Hawaiian  Organic  Act  is  hereby  amended  by 
inserting  *'  (k)  '*  at  the  beginning  thereof. 

For  sec.  73  as  it  read  before  amendment  see' 3  Fed.  Stat.  Ann.   (2d  ed.)   511. 

Sec.  308.  [Sec.  73  further  amended  —  eighth  paragraph.]  The  eighth  para- 
graph of  section  73  of  the  Hawaiian  Organic  Act  is  hereby  amended  to  read  as 
follows : 

**(!)  No  sale  of  lands  for  other  than  homestead  purposes,  except  as  herein 
provided,  and  no  exchange  by  which  the  Territory  shall  convey  lands  exceed- 
ing either  forty  acres  in  area  or  $5,000  in  value  shall  be  made.  No  lease  of 
agricultural  lands  exceeding  forty  acres  in  area,  or  of  pastoral  or  waste  lands 
exceeding  two  hundred  acres  in  area,  shall  be  made  without  the  approval  of 
two-thirds  of  the  board  of  public  lands,  which  is  hereby  constituted,  the  mem- 
bers of  which  are  to  be  appointed  by  the  governor  as  provided  in  section  80  of 
this  Act,  and  until  the  legislature  shall  otherwise  provide  said  board  shall  con- 
sist of  six  members,  and  its  members  be  appointed  for  a  term  of  four  years: 
Provided,  however,  That  the  commissioner  shall,  with  the  approval  of  said 
board,  sell  to  any  citizen  of  the  United  States,  or  to  any  person  who  has  legally 
declared  his  intention  to  become  a  citizen,  for  residence  purposes  lots  and  tracts, 
not  exceeding  three  acres  in  area,  and  that  sales  of  Government  lands  may  be 
made  upon  the  approval  of  said  board  whenever  necessary  to  locate  thereon 
railroad  rights  of  way,  railroad  tracks,  side  tracks,  depot  grounds,  pipe  lines, 
irrigation  ditches,  pumping  stations,  reservoirs,  factories,  and  mills  and  appurte- 
nances thereto,  including  houses  for  employees,  mercantile  establishments,  hotels, 
churches,  and  private  schools ;  and  all  such  sales  shall  be  limited  to  the  amount 
actually  necessary  for  the  economical  conduct  of  such  business  or  undertaking: 
Provided  further,  That  no  exchange  of  Government  lands  shall  hereafter  be 
made  without  the  approval  of  two-thirds  of  the  members  of  said  board,  and  no 
such  exchange  shall  be  made  except  to  acquire  lands  directly  for  public  uses." 

For  sec.  73  as  it  read  before  amendment  see  3  Fed.  Stat.  Ann.  (2d  ed.)  611. 

Sec.  309.  [Sec.  73  further  amended  —  ninth  paragraph.]  The  ninth  para- 
graph of  section  73  of  the  Hawaiian  Organic  Act  is  hereby  amended  by  insert- 
ing '*  (m)  "  at  the  beginning  thereof. 

For  see.  73  as  it  read  before  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed. )   511. 

Seo.  310.  [Sec.  73  further  amended  —  tenth  paragraph.]  The  tenth  para- 
graph of  section  73  of  the  Hawaiian  Organic  Act  is  hereby  amended  to  read  as 
follows : 

**(n)  It  shall  be  the  duty  of  the  commissioner  to  cause  to  be  surveyed  and 
opened  for  homestead  entry  a  reasonable  amount  of  desirable  agricultural  lands 
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and  also  of  pastoral  lands  in  the  various  parts  of  the  Territory  for  homestead 
purposes  on  or  before  January  1,  1911,  and  he  shall  annually  thereafter  cause 
to  be  surveyed  for  homestead  purposes  such  amount  of  agricultural  lands  and 
pastoral  lands  in  various  parts  of  the  Territory  as  there  may  be  demand  for  by 
persons  having  the  qualifications  of  homesteaders.  In  laying  out  any  homestead 
the  commissioner  shall  include  in  the  homestead  lands  sufficient  to  support 
thereon  an  ordinary  family,  but  not  exceeding  eighty  acres  of  agricultural  lands 
and  two  hundred  and  fifty  acres  of  first-class  pastoral  lands  or  five  hundred 
acres  of  second-class  pastoral  lands ;  or  in  case  of  a  homestead,  including  pastoral 
lands  only,  not  exceeding  five  hundred  acres  of  first-class  pastoral  lands  or  one 
thousand  acres  of  second-class  pastoral  lands.  All  necessary  expenses  for  sur- 
veying and  opening  any  such  lands  for  homesteads  shall  be  paid  for  out  of  any 
funds  of  the.  Territorial  treasury  derived  from  the  sale  or  lease  of  the  public 
lands,  which  funds  are  hereby  made  available  for  such  purposes. 

*'(o)  The  commissioner,  with  the  approval  of  the  governor,  may  by  contract, 
or  agreement  authorize  any  person  who  has  the  right  of  possession,  under  a 
general  lease  from  the  Territory,  of  agricultural  or  pastoral  lands  included  in 
any  homestead,  to  continue  in  possession  of  such  lands  after  the  expiration  of 
the  lease  until  such  time  as  the  homesteader  takes  actual  possession  thereof 
under  any  form  of  homestead  agreement.  The  commissioner  may  fix  in  the 
contract  or  agreement  such  other  terms  and  conditions  as  he  deems  advisable." 

For  sec.  73  as  it  rea4l  before  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed.)  511. 

Sec.  311.  [Sec.  73  further  amended  —  eleventh  and  twelfth  paragraphs.] 
The  eleventh  and  twelfth  paragraphs  of  section  73  of  the  Hawaiian  Organic 
Act  are  hereby  amended  by  inserting  '*  (p) "  at  the  beginning  of  the  eleventh 
paragraph  and  '*  (q) ''  at  the  beginning  of  the  twelfth  paragraph. 

For  sec.  73  before  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed.)   oil. 

Sec.  312.  [Sec.  80  amended  —  fourth  paragraph  —  citizenship  of  officers.] 

The  fourth  paragraph  of  section  80  of  the  Hawaiian  Organic  Act  is  hereby 
amended  to  read  as  follows : 

"All  officers  appointed  under  the  provisions  of  this  section  shall  be  citizens  of 
the  Territory  of  Hawaii  and  shall  have  resided  therein  for  at  least  three  years 
next  preceding  their  appointment.'' 

For  see.  80  before  amendment  see  3  Fed.  tStat.  Ann.   (2d  ed.)  517. 

Sec.  313.  [Sec.  86  amended  —  federal  court.]  Section  86  of  the  Hawaiian 
Organic  Act  is  hereby  amended  to  read  as  follows: 

**  Sec.  86.  (a)  That  there  shall  be  established  in  the  said  Territory  a  district 
court,  to  consist  of  two  judges,  who  shall  reside  therein  and  be  called  district 
judges,  and  who  shall  each  receive  an  annual  salary  of  $7,500.  The  said  court 
while  in  session  shall  be  presided  over  by  only  one  of  said  judges.  The  two 
judges  shall  from  time  to  time,  either  by  order  or  rules  of  the  court,  prescribe 
at  what  times  and  in  what  class  of  cases  each  of  them  shall  preside.  The  said 
two  judges  shall  have  the  same  powers  in  all  matters  coming  before  said  court.'* 
[sic] 

**(b)  The  President  of  the  United  States,  by  and  with  the  advice  and  con- 
sent  of  the  Senate  of  the  United  States,  shall  appoint  two  district  judges,  a  dis- 
trict attorney,  and  a  marshal  of  the  United  States  for  the  said  district,  all  of 
whom  shall  be  citizens  of  the  Territorv  of  Hawaii  and  shall  have  resided  therein 
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for  at  least  three  years  next  preceding  their  appointment.  Said  judges,  attor- 
ney, and  marshal  shall  hold  office  for  six  years  unless  sooner  removed  by  the 
President. 

"(c)  The  said  court  shall  have,  in  addition  to  the  ordinary  jurisdiction  of 
district  courts  of  the  United  States,  jurisdiction  of  all  cases  cognizable  in  a  cir- 
cuit court  of  the  United  States,  and  shall  proceed  therein  in  the  same  manner 
as  a  circuit  court;  and  the  said  judges,  district  attorney,  and  marshal  shall 
have  and  exercise  in  the  Territory  of  Hawaii  all  the  powers  conferred  by  the 
laws  of  the  United  States  upon  the  judges,  district  attorneys,  and  marshals  of 
district  and  circuit  courts  of  the  United  States. 

'*(d)  Writs  of  error  and  appeals  from  the  said  district  court  shall  be  had 
and  allowed  to  the  circuit  court  of  appeals  for  the  ninth  judicial  circuit  in  the 
same  manner  as  writs  of  error  and  appeals  are  allowed  from  circuit  courts  to 
circuit  courts  of  appeal  as  provided  by  law,  and  appeals  and  writs  of  error  may 
be  taken  to  the  Supreme  Court  of  the  United  States  from  said  district  court  in 
cases  where  appeals  and  writs  of  error  are  allowed  from  the  district  and  circuit 
courts  of  the  United  States  to  the  Supreme  Court,  and  the  laws  of  the  United 
States  relating  to  juries  and  jury  trials  shall  be  applicable  to  said  district  court. 
The  law^s  of  the  United  States  relating  to  appeals,  writs  of  error,  removal  of 
causes,  and  other  matters  and  proceedings  as  between  the  courts  of  the  United 
States  and  the  courts  of  the  several  States  shall  govern  in  such  matters  and 
proceedings  as  between  the  courts  of  the  United  States  and  the  courts  of  the 
Territory  of  Hawaii,  Regular  terms  of  said  court  shall  be  held  at  Honolulu 
on  the  second  Monday  in  April  and  October,  and  special  terms  may  be  held  at 
such  times  and  places  in  said  district  as  the  said  judges  may  deem  expedient. 
The  said  district  judges  shall  appoint  a  clerk  of  said  court  at  a  salary  of  $4,200 
per  annum  and  shall  appoint  a  reporter  of  said  court  at  a  salary  of  $3,000 
per  annum.  The  clerk  of  the  district  court  with  the  approval  of  the  judges 
thereof  may  appoint  two  deputy  clerks  at  salaries  of  $2,500  each  per  annum.'' 

For  sec.  S6  before  amendment  see  3  Fed.  Stat.  Ann.  (2d  ed.)  521. 

Sec.  314.  [8ec.  92  amended  —  salaries  of  officers.]  Section  92  of  the 
Hawaiian  Organic  Act  is  hereby  amended  to  read  as  follows : 

**  Sec.  92.  That  the  following  officers  shall  receive  the  following  annual  sal- 
aries, to  be  paid  by  the  United  States:  The  governor,  $10,000;  the  secretary 
of  the  Territory,  $5,400 ;  the  chief  justice  of  the  Supreme  Court  of  the  Territory, 
$7,500 ;  the  associate  judges  of  the  Supreme  Court,  $7,000  each ;  the  judges  of 
the  circuit  courts,  $6,000  each ;  the  United  States  district  attorney,  $5,000 ;  the 
United  States  marshal,  $5,000.  The  governor  shall  receive  annually  from  the 
United  States,  in  addition  to  his  salary,  (1)  the  sum  of  $1,000  for  stationery, 
postage,  and  incidentals,  and  (2)  his  traveling  expenses  while  absent  from  the 
capital  on  official  business.  The  governor  is  authorized  to  employ  a  private 
secretary  who  shall  receive  an  annual  salary  of  $3,000,  to  be  paid  by  the  United 
States.'' 

For  see.  92  before  amendment  see  3  Fed.  Stat.  Ann.   (2d  ed.)  625. 

Sec.  315.  [Addition  of  sees.  105,  106,  107  at  end  of  Act.]  The  Hawaiian 
Organic  Act  is  hereby  further  amended  by  adding  at  the  end  thereof  three 
additional  sections  to  read  as  follows: 

''  Sec.  105.  [Citizenship  of  employees  on  public  works.]  That  no  person 
shall  be  employed  as  a  mechanic  or  laborer  upon  any  public  work  carried  on  in 
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the  Territory  of  Hawaii  by  the  Government  of  the  United  States,  whether  the 
work  is  done  by  contract  or  otherwise,  unless  such  person  is  a  citizen  of  the 
United  States  or  eligible  to  become  such  a  citizen. 

''  Sec.  106.  [Powers  and  duties  of  board  of  harbor  commissioners.]    The 

board  of  harbor  commissioners  of  the  Territory  of  Hawaii  shall  have  and  exer- 
cise all  the  powers  and  shall  perform  all  the  duties  which  may  lawfully  be 
exercised  by  or  under  the  Territory  of  Hawaii  relative  to  the  control  and  man- 
agement of  the  shores,  shore  waters,  navigable  streams,  harbors,  harbor  and 
water-front  improvements,  ports,  docks,  wharves,  quays,  bulkheads,  and  land- 
ings belonging  to  or  controlled  by  the  Territory,  and  the  shipping  using  the 
same,  and  shall  have  the  authority  to  use  and  permit  and  regulate  the  use  of 
the  wharves,  piers,  bulkheads,  quays,  and  landings  belonging  to  or  controlled 
by  the  Territory  for  receiving  or  discharging  passengers  and  for  loading  and 
landing  merchandise.,  with  a  right  to  collect  wharfage  and  demurrage  thereon  or 
therefor,  and,  subject  to  all  applicable  provisions  of  law,  to  fix  and  regulate 
from  time  to  time  rates  for  services  rendered  in  mooring  vessels,  charges  for 
the  use  of  moorings  belonging  to  or  controlled  by  the  Territory,  rates  or  charges 
for  the  services  of  pilots,  wharfage,  *r  demurrage,  rents  or  charges  for  ware- 
houses or  warehouse  space,  for  ofBce  or  office  space,  for  storage  of  freight,  goods, 
wares,  and  merchandise,  for  storage  space  for  the  use  of  donkey  engines,  der- 
ricks, or  other  equipment  belonging  to  the  Territory,  under  the  control  of  the 
board,  and  to  make  other  charges,  including  toll  or  tonnage  charges  on  freight 
passing  over  or  across  wharves,  docks,  quays,  bulkheads,  or  landings.  The  board 
shall  likewise  have  power  to  appoint  and  remove  clerks,  wharfingers  and  their 
assistants,  pilots  and  pilot-boat  crews,  and  all  such  other  employees  as  may  be 
necessary,  and  to  fix  their  compensation ;  to  make  rules  and  regulations  pursuant 
to  this  section  and  not  inconsistent  with  law ;  and  generally  shall  have  all  powers 
necessary  fully  to  carry  out  the  provisions  of  this  section. 

**A11  moneys  appropriated  for  harbor  improvements,  including  new  construc- 
tion, reconstruction,  repairs,  salaries,  and  operating  expenses,  shall  be  expended 
under  the  supervision  and  control  of  the  board,  subject  to  the  provisions  of  law. 
All  contracts  and  agreements  authorized  by  law  to  be  entered  into  by  the  board 
shall  be  executed  on  its  behalf  by  its  chairman. 

**  The  board  shall  prepare  and  submit  annually  to  the  governor  a  report  of  its 
official  acts  during  the  preceding  year,  together  with  its  recommendations  as  to 
harbor  improvements  throughout  the  Territory. 

*'  Sec.  107.  [Name  of  Act.]  That  this  Act  may  be  cited  as  the  *  Hawaiian 
Organic  Act.'  *' 

Title  4. —  Miscellaneous  Provisions. 

Sec.  401.  [Repeal  of  inconsistent  Acts.]  All  Acts  or  parts  of  Acts,  either  of 
the  Congress  of  the  United  States  or  of  the  Territory  of  Hawaii,  to  the  extent 
that  they  are  inconsistent  with  the  provisions  of  this  Act,  are  hereby  repealed. 

Sec.  402.  [Unconstitutionality  of  any  provision  —  validity  of  remainder  of 
Act.]  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to  cer- 
tain circumstances,  is  held  unconstitutional,  the  remainder  of  the  Act  and  the 
application  of  such  provision  to  circumstances  other  than  those  as  to  which  it  is 
held  unconstitutional  shall  not  be  held  invalidated  thereby. 
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CROSS-REFERENCE 

See  also  HOSPITALS  AND  ASYLUMS 

An  Act  To  amend  "An  Act  granting  additional  quarantine  powers  and  impos- 
ing additional  duties  upon  the  Marine  Hospital  Service,"  approved 
February  15,  1898. 

[Act  of  Feb.  27,  1921.] 

[Vessels  from  foreign  ports  —  bill  of  health  from  consular  officer,  etc.— 
sec.  2  of  Act  of  Feb.  15,  1893,  amended.]  That  first  paragraph  of  section  2  of 
the  Act  granting  additional  quarantine  powers  and  imposing  additional  duties 
upon  the  United  States  Public  Health  Service,  approved  February  15,  1893, 
to  be  amended  to  read  as  follows : 


V 
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*'  Sec.  2.  That  any  vessel  at  any  foreign  port  clearing  or  departing  for  any 
port  or  place  in  the  United  States  or  its  possessions  or  other  dependencies  or 
any  vessel  at  any  port  in  the  possessions  or  other  dependencies  of  the  United 
States  clearing  or  departing  for  any  port  or  place  in  the  United  States  or  its 
possessions  or  other  dependencies,  shall  be  required  to  obtain  from  the  consul, 
vice  consul,  or  other  consular  officer  of  the  United  States  at  the  port  of  depart- 
ure, or  from  the  medical  officer  where  such  officer  has  been  detailed  by  the 
President  for  that  purpose,  a  bill  of  health  in  duplicate,  in  the  form  pre- 
scribed by  the  Secretary  of  the  Treasury,  setting  forth  the  sanitary  history 
and  condition  of  said  vessel,  and  that  it  has  in  all  respects  complied  with  the 
rules  and  regulations  in  such  cases  prescribed  for  securing  the  best  sanitary 
condition  of  the  said  vessel,  its  cargo,  passengers,  and  crew;  and  said  consular 
or  medical  officer  is  required,  before  granting  such  duplicate  bill  of  health,  to 
be  satisfied  that  the  matters  and  things  therein  stated  are  true;  and  for  his 
services  in  that  behalf  he  shall  be  entitled  to  demand  and  receive  such  fees 
as  shall  by  lawful  regulation  be  allowed,  to  be  accounted  for  as  is  required 
in  other  eases.'* 

For  section  2  as  originally  enacted,  see  3  Fed.  Stat.  Ann.   (2d  ed.)   549. 


[Sec.  1.]     •  •  •    [Public  Health  Service  —  limitation  on  expenditures  for 

advertising.]  Appropriations  herein  or  hereafter  made  for  the  Public  Health 
Sen'ice  shall  not  be  expended  for  advertising  in  newspapers,  magazines,  or 
periodicals  for  any  purpose  other  than  the  procurement  of  necessary  employees 
and  bids  for  necessary  services,  supplies,  materials,  and  equipment. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 


*  *  .*  [Vessels  at  quarantine  stations  —  fees  imposed  by  Secretary  of 
Treasury.]  On  and  after  July  1,  1921,  the  Secretary  of  the  Treasury  is  author- 
ized and  directed  to  promulgate  such  a  schedule  of  fees  to  be  charged  vessels  at 
each  of  the  national  quarantine  stations  as  will  be  fair  and  reasonable  for  the 
services'  rendered  by  each  station :  Provided,  That  this  authority  shall  not  be 
applicable  to  any  quarantine  station  where  the  fees  are  now  fixed  by  law. 

This  is  from  the  "  Second  Deficiency  Act,   Fiscal  Year,  1921,"  approved  June  16,  1921. 


An  Act  For  the  promotion  of  the  welfare  and  hygiene  of  maternity  and  infancy, 

and  for  other  purposes. 

[Act  of  Nov,  23,  1921,] 

[Sec.  1.]  [Maternity  and  infancy  —  promotion  of  welfare  and  hygiene  — 
Federal  aid.]  That  there  is  hereby  authorized  to  be  appropriated  annually, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  the  sums  speci- 
fied in  section  2  of  this  Act,  to  be  paid  to  the  several  States  for  the  purpose  of 
cooperating  with  them  in  promoting  the  welfare  and  hygiene  of  maternity  and 
infancy  as  hereinafter  provided. 
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Sec.  2.  [Apportionment  of  moneys  among  different  states.]  For  the  pur- 
pose of  carrying  out  the  provisions  of  this  Act,  there  is  authorized  to  be  appro- 
priated, out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  for  the 
current  fiscal  year  $480,000,  to  be  equally  apportioned  among  the  several  States, 
and  for  each  subsequent  year,  for  the  period  of  five  years,  $240,000,  to  be 
equally  apportioned  among  the  several  States  in  the  manner  hereinafter  pro- 
vided: Provided,  That  there  is  hereby  authorized  to  be  appropriated  for  the 
use  of  the  States,  subject  to  the  provisions  of  this  Act,  for  the  fiscal  year  ending 
June  30,  1922,  an  additional  sum  of  $1,000,000,  and  annually  thereafter,  for 
the  period  of  five  years,  an  additional  sum  not  to  exceed  $1,000,000 :  Provided 
further,  That  the  additional  appropriations  herein  authorized  shall  be  appor- 
tioned $5,000  to  each  State  and  the  balance  among  the  States  in  the  propor- 
tion which  their  population  bears  to  the  total  population  of  the  States  of  the 
United  States,  according  to  the  last  preceding  United  States  census :  And  pro- 
vided further,  That  no  payment  out  of  the  additional  appropriation  herein 
authorized  shall  be  made  in  any  year  to  any  State  until  an  equal  sum  has  been 
appropriated  for  that  year  by  the  legislature  of  such  State  for  the  maintenance 
of  the  services  and  facilities  provided  for  in  this  Act. 

So  much  of  the  amount  apportioned  to  any  State  for  any  fiiscal  year  as  re- 
mains unpaid  to  such  State  at  the  close  thereof  shall  be  available  for  expenditures 
in  that  State  until  the  close  of  the  succeeding  fiscal  year. 

Sec.  3.  [Board  of  Katemity  and  Infant  Hygiene — creation  —  adminis- 
tration of  Act  by  Children's  Bureau  of  Department  of  Labor.]  There  is  hereby 
created  a  Board  of  Maternity  and  Infant  Hygiene,  which  shall  consist  of  the 
Chief  of  the  Children's  Bureau,  the  Surgeon  General  of  the  United  States  Public 
Health  Service,  and  the  United  States  Commissioner  of  Education,  and  which 
is  hereafter  designated  in  this  Act  as  the  Board.  The  Board  shall  elect  its  own 
chairman  and  perform  the  duties  provided  for  in  this  Act. 

The  Children's  Bureau  of  the  Department  of  Labor  shall  be  charged  with 
the  administration  of  this  Act,  except  as  herein  otherwise  provided,  and  the 
Chief  of  the  Children's  Bureau  shall  be  the  executive  ofiicer.  It  shall  be  the 
duty  of  the  Children's  Bureau  to  make  or  cause  to  be  made  such  studies,  investi- 
gations, and  reports  as  will  promote  the  efficient  administration  of  this  Act. 

For  Act  creating  Children's  Bureau  Bee  6  Fed.  Stat.  Ann.   (2d  ed.)  295. 

Sec.  4.*  [How  states  may  secure  benjeflts  of  Act.]  In  order  to  secure  the 
benefits  of  the  appropriations  authorized  in  section  2  of  this  Act,  any  State 
shall,  through  the  legislative  authority  thereof,  accept  the  provisions  of  this 
Act  and  designate  or  authorize  the  creation  of  a  State  agency  with  which  the 
Children's  Bureau  shall  have  all  necessary  powers  to  cooperate  as  herein  pro- 
vided in  the  administration  of  the  provisions  of  this  Act :  Provided,  That  in  any 
State  having  a  child-welfare  or  child-hygiene  division  in  its  State  agency  of 
health,  the  said  State  agency  of  health  shall  administer  the  provisions  of  this 
Act  through  such  divisions.  If  the  legislature  of  any  State  has  not  made  pro- 
vision for  accepting  the  provisions  of  this  Act  the  governor  of  such  State  may 
in  so  far  as  he  is  authorized  to  do  so  by  the  laws  of  such  State  accept  the 
provisions  of  this  Act  and  designate  or  create  a  State  agency  to  cooperate  with 
the  Children's  Bureau  until  six  months  after  the  adjournment  of  the  first 
regular  session  of  the  legislature  in  such  State  following  the  passage  of  this  Act. 
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ScE.  5.  [Fund  for  administration  of  provisions  of  Act.]  So  much,  not  to 
exceed  5  per  centum,  of  the  additional  appropriations  authorized  for  any  fiscal 
year  under  section  2  of  this  Act,  as  the  Children's  Bureau  may  estimate  to  be 
necessary  for  administering  the  provisions  of  this  Act,  as  herein  provided,  shall 
be  deducted  for  that  purpose,  to  be  available  until  expended. 

Sec.  6.  [Employees  —  supplies  —  travel  and  other  expenses.]    Out  of  the 

amounts  authorized  under  section  5  of  this  Act  the  Children's  Bureau  is 
authorized  to  employ  such  assistants,  clerks,  and  other  persons  in  the  District 
of  Columbia  and  elsewhere,  to  be  taken  from  the  eligible  lists  of  the  Civil 
Service  Commission,  and  to  purchase  such  supplies,  material,  equipment,  office 
fixtures,  and  apparatus,  and  to  incur  such  travel  and  other  expense  as  it  may 
deem  necessary  for  carrying  out  the  purposes  of  this  Act. 

Sec.  7.  [Appropriation  when  apportioned  —  duties  of  Children's  Bureau.] 

Within  sixty  days  after  any  appropriation  authorized  by  this  Act  has  been 
made,  the  Children's  Bureau  shall  make  the  apportionment  herein  provided 
for  and  shall  certify  to  the  Secretary  of  the  Treasury  the  amount  estimated 
by  the  bureau  to  be  necessary  for  administering  the  provisions  of  this  Act, 
and  shall  certify  to  the  Secretary  of  the  Treasury  and  to  the  treasurers  of  the 
various  States  the  amount  which  has  been  apportioned  to  each  State  for  the 
fiscal  year  for  which  such  appropriation  has  been  made. 

ScE.  8.  [Submission  of  plans  by  State  for  carrying  out  provisions  of  Act.] 

Any  State  desiring  to  receive  the  benefits  of  this  Act  shall,  by  its  agency 
described  in  section  4,  submit  to  the  Children's  Bureau  detailed  plans  for 
carrying  out  the  provisions  of  this  Act  within  such  State,  which  plans  shall 
be  subject  to  the  approval  of  the  board :  Provided,  That  the  plans  of  the  States 
under  this  Act  shall  provide  that  no  official,  or  agent,  or  representative  in  carry- 
ing out  the  provisions  of  this  Act  shall  enter  any  home  or  take  charge  of  any 
child  over  the  objection  of  the  parents,  or  either  of  them,  or  the  person  standing 
in  loco  parentis  or  having  custody  of  such  child.  If  these  plans  shall  be  in 
conformity  with  the  provisions  of  this  Act  and  reasonably  appropriate  and 
adequate  to  carry  out  its  purposes  they  shall  be  approved  by  the  board  and  due 
notice  of  such  approval  shall  be  sent  to  the  State  agency  by  the  chief  of  the 
Children's  Bureau. 

Sec.  9.  [Authority  of  Children's  Bureau  over  children.]  No  official,  agent, 
or  representative  of  the  Children's  Bureau  shall  by  virtue  of  this  Act  have 
any  right  to  enter  any  home  over  the  objection  of  the  owner  thereof,  or  to  take 
charge  of  any  child  over  the  objection  of  the  parents,  or  either  of  them,  or 
of  the  person  standing  in  loco  parentis  or  having  custody  of  such  child.  Nothing 
in  this  Act  shall  be  construed  as  limiting  the  power  of  a  parent  or  guardian 
or  person  standing  in  loco  parentis  to  determine  what  treatment  or  correction 
shall  be  provided  for  a  child  or  the  agency  or  agencies  to  be  employed  for 
such  purpose. 

Sec.  10.  [Certificate  to  Secretary  of  Treasury  of  amount  to  which  states 
entitled.]  Within  sixty  days  after  any  appropriation  authorized  by  this  Act 
has  been  made,  and  as  often  thereafter  while  such  appropriation  remains  un- 
expended as  changed  conditions  may  warrant,  the  Children's  Bureau  shall  ascer- 
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tain  the  amounts  that  have  been  appropriated  by  the  legislatures  of  the  several 
States  accepting  the  provisions  of  this  Act  and  shall  certify  to  the  Secretary 
of  the  Treasury  the  amount  to  which  each  State  is  entitled  under  the  provisions 
of  this  Act.  Such  certificate  shall  state  (1)  that  the  State  has,  through  its 
legislative  authority,  accepted  the  provisions  of  this  Act  and  designated  or 
authorized  the  creation  of  an  agency  to  cooperate  with  the  Children's  Bureau, 
or  that  the  State  has  otherwise  accepted  this  Act,  as  provided  in  section  4 
hereof;  (2)  the  fact  that  the  proper  agency  of  the  State  has  submitted  to  the 
Children's  Bureau  detailed  plans  for  carrying  out  the  provisions  of  this  Act, 
and  that  such  plans  have  been  approved  by  the  board;  (3)  the  amount,  if  any, 
that  has  been  appropriated  by  the  legislature  of  the  State  for  the  maintenance 
of  the  services  and  facilities  of  this  Act,  as  provided  in  section  2  hereof;  and 
(4)  the  amount  to  which  the  State  is  entitled  under  the  provisions  of  this  Act. 
Such  certificate,  when  in  conformity  with  the  provisions  hereof,  shall,  until 
revoked  as  provided  in  section  12  hereof,  be  sufficient  authority  to  the  Secretary 
of  the  Treasury  to  make  payment  to  the  State  in  accordance  therewith. 

Sec.  11.  [Beports  by  states  receiving  Federal  aid  —  withholding  of  certifi- 
cate by  Children 's  Bureau.]  Each  State  agency  cooperating  with  the  Children 's 
Bureau  under  this  Act  shall  make  such  reports  concerning  its  operations  and 
expenditures  as  shall  be  prescribed  or  requested  by  the  bureau.  The  Children's 
Bureau  may,  with  the  approval  of  the  board,  and  shall,  upon  request  of  a 
majority  of  the  board,  withhold  any  further  certificate  provided  for  in  section 
10  hereof  whenever  it  shall  be  determined  as  to  any  State  that  the  agency 
thereof  has  not  properly  expended  the  money  paid  to  it  or  the  moneys  herein 
required  to  be  appropriated  by  such  State  for  the  purposes  and  in  accordance 
with  the  provisions  of  this  Act.  Such  certificate  may  be  withheld  until  such 
time  or  upon  such  conditions  as  the  Children's  Bureau,  with  the  approval  of 
the  board,  may  detennine;  when  so  withheld  the  State  agency  may  appeal  to 
the  President  of  the  United  States  who  may  either  afSrm  or  reverse  the  action 
of  the  Bureau  with  such  directions  as  he  shall  consider  proper :  Provided,  That 
before  any  such  certificate  shall  be  withheld  from  any  State,  the  chairman  of 
the  board  shall  give  notice  in  writing  to  the  authority  designated  to  represent 
tie  State,  stating  specifically  wherein  said  State  has  failed  to  comply  with  the 
provisions  of  this  Act. 

Sec.  12.  [Application  of  moneys  apportioned  to  states  —  prohibited  pur- 
poses.] No  portion  of  any  moneys  apportioned  under  this  Act  for  the  benefit 
of  the  States  shall  be  applied,  directly  or  indirectly,  to  the  purchase,  erection, 
preservation,  or  repair  of  any  building  or  buildings  or  equipment,  or  for  the 
purchase  or  rental  of  any  buildings  or  lands,  nor  shall  any  such  moneys  or 
moneys  required  to  be  appropriated  by  any  State  for  the  purposes  and  in  accord- 
ance with  the  provisions  of  this  Act  be  used  for  the  payment  of  any  maternity 
or  infancy  pension,  stipend,  or  gratuity. 

Sec.  13.  [Authority  of  Secretary  of  Labor — supervision  of  Ohildren'g 
Bureau.]  The  Children's  Bureau  shall  perform  the  duties  assigned  to  it  by  this 
Act  under  the  supervision  of  the  Secretary  of  Labor,  and  he  shall  include  in  his 
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auiiiial  report  to  Congress  a  full  account  of  the  administration  of  this  Act  and 
expenditures  of  the  moneys  herein  authorized. 

Sec.  14.  [Control  by  states  of  administration  of  act  within  their  territory.] 

This  Act  shall  be  construed  as  intending  to  secure  to  the  various  States  control 
of  the  administration  of  this  Act  within  their  respective  States,  subject  only  to 
the  provisions  and  purposes  of  this  Act. 
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Ad  of  Nov.  9,  1921  C  Federal  Highway  Act  '')  95. 

Sec.   1.  Citation  of  Act  as  "  Federal  Highway  Act,'*  95, 

2.  Terms  Used  in  Act  Defined,  95. 

3.  Council  of  National  Defense  —  Powers  Respecting  Highways,  etc.. 

Transferred  to  Secretary  of  Agriculture,  95. 

4.  Accounting  Division  —  Establishment,  96. 

5.  Surplus  Supplies  Suitable  for  Highways  —  Transfer  from  War 
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7.  Necessity  that  State  Set  Aside  FuTtd  for  Federal  Aid  Roads,  97. 
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Federal  Aid  Roads,  97. 
9.  Freedom  from  Tolls  of  Federal  Aid  Roads  —  Width  of  Roads,  97. 

10.  Payment  to  State  of  Sum  Apportioned  to  It,  98. 

11.  Surveys,  Plans,  Specifications,  and  Estimates  —  Approval  —  Set- 

ting Aside  State's  Share  of  Federal  Fund  —  Public  Land  States, 
98. 

12.  State  Highway  Department  —  Supervision  of  Work  on  Federal  Aid 

Roads  —  Approved  by  Secretary  of  Agriculture,  98. 

13.  Payments  to  State  on  Account  of  Construction,  etc.,  of  Federal  Aid 

Roads  —  How  and  When  Made,  99. 

14.  Failure  of  State  to  Maintain  Federal  Aid  Road  —  Duty  of  Secre- 

tary of  Agriculture,  99. 

15.  Maps  of  Federal  Aid  Roads  —  Preparation  and  Distribution,  99. 

16.  Property  of  Railroad  or  Canal  Company  Acquired  from  United 

States  —  Conveyance  to  State,  100. 

17.  Appropriation   of  Public  Larids  for   Highway   or  Forest   Road 

Purposes,  100. 
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dations, 100. 

19.  Reports  to  Congress,  100. 

20.  uloneys  Available  for  Carrying  Out  Provisions  of  Act,  101. 
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Sec.  24,  Approval  of  Projects  in  States  Not  Permitted  by  Comstitution,  etc., 
to  Provide  Revenue  for  Highways,  103. 

25.  Invalidity  of  Any  Provision  of  Act  —  Effect  on  Remainder,  103. 

26.  Repeal  of  Inconsistent  Acts,  103. 

An  Act  To  amemd  the  Act  entitled  "An  Act  to  provide  that  the  United  States 
shall  aid  the  States  in  the  constmction  of  rural  post  roads,  and  for  other 
purposes,"  approved  July  11,  1916,  as  amended  and  supplemented,  and 
for  other  purposes. 

[Act  of  Nov.  9, 1921.] 

[Sec.  1.]  [Citation  of  act  as  ''  Federal  Highway  Act."]  That  this  Act  may 
be  cited  as  the  Federal  Highway  Act. 

Sec.  2.  [Terms  used  in  act  defined.]  That,  when  used  in  this  Act,  unless  the 
context  indicates  otherwise  — 

The  term  **  Federal  Aid  Act  "  means  the  Act  entitled  "An  Act  to  provide 
that  the  United  States  shall  aid  the  States  in  the  construction  of  rural  post 
roads,  and  for  other  purposes."  approved  July  11,  1916,  as  amended  by  sec- 
tions 5  and  6  of  an  Act  entitled  **An  Act  making  appropriations  for  the  service 
of  the  Post  OflSce  Department  for  the  fiscal  year  ending  June  30,  1920,  and  for 
other  purposes,  *'  approved  February  28,  1919,  and  all  other  Acts  amendatory 
thereof  or  supplementary  thereto. 

The  term  **  highway  "  includes  rights  of  way,  bridges,  drainage  structures, 
signs,  guard  rails,  and  protective  structures  in  connection  with  highways,  but 
shall  not  include  any  highway  or  street  in  a  municipality  having  a  population 
of  two  thousand  five  hundred  or  more  as  shown  by  the  last,  available  census, 
except  that  portion  of  any  such  highway  or  street  along  which  within  a  distance 
of  one  mile  the  houses  average  more  than  two  hundred  feet  apart. 

The  term  **  State  highway  department  *'  includes  any  State  department,  com- 
mission, board,  or  official  having  adequate  powers  and  suitably  equipped  and 
organized  to  discharge  to  the  satisfaction  of  the  Secretaiy  of  Agriculture  the 
duties  herein  required. 

The  term  **  maintenance  *'  means  the  constant  making  of  needed  repairs  to 
preserve  a  smooth  surfaced  highway. 

The  term  **  construction  "  means  the  supervising,  inspecting,  actual  building, 
and  all  expenses  incidental  to  the  construction  of  a  highway,  except  locating, 
surveying,  mapping,  and  costs  of  rights  of  way. 

The  term  **  reconstruction  '*  means  a  widening  or  a  rebuilding  of  the  highway 
or  any  portion  thereof  to  make  it  a  continuous  road,  and  of  sufficient  width  and 
strength  to  care  adequately  for  traffic  needs. 

The  term  **  forest  roads  *'  means  roads  wholly  or  partly  within  or  adjacent  to 
and  serving  the  national  forests. 

The  term  '*  State  funds  '*  includes  for  the  purposes  of  this  Act  funds  raised 
under  the  authority  of  the  State,  or  any  political  or  other  subdivision  thereof, 
and  made  available  for  expenditure  under  the  direct  control  of  the  State  highway 
department. 

Fcrf  Act  of  July  11,  1916,  mentioned  in  the  text,  and  amendments,  see  1918  Supp.  Fed.  Stat. 
Ann.  639;  1919  Supp.  Fed.  Stat.  Ann.  299. 

Sec.  3.  [Council  of  National  Defense  —  powers  respecting  highways,  etc., 
transferred  to  Secretary  of  Agriculture.]    All  powers  and  duties  of  the  Council 
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of  National  Defense  under  the  Act  entitled  **An  Act  making  appropriations 
for  the  support  of  the  Army  for  the  fiscal  year  ending  June  30,  1917,  and  for 
other  purposes,*'  approved  August  29,  1916,  in  relation  to  highway  or  highway 
transport,  are  hereby  transferred  to  the  Secretary  of  Agriculture,  and  the  Coun- 
cil of  National  Defense  is  directed  to  turn  over  to  the  Secretary  of  Agriculture 
the  equipment,  material,  supplies,  papers,  maps,  and  documents  utilized  in  the 
exercise  of  such  powers.  The  powers  and  duties  of  agencies  dealing  with  high- 
ways in  the  national  parks  or  in  military  or  naval  reservations  under  the  control 
of  the  United  States  Army  or  Navy,  or  with  highways  used  principally  for  mili- 
tary or  naval  purposes,  shall  not  be  taken  over  by  the  Secretary  of  Agriculture, 
but  such  highways  shall  remain  under  the  control  and  jurisdiction  of  such 
agencies. 

The  Secretary  of  Agriculture  is  authorized  to  cooperate  with  the  State  high- 
way departments,  and  with  the  Department  of  the  Interior  in  the  construction 
of  public  highways  within  Indian  reservations,  and  to  pay  the  amount  assumed 
therefor  from  the  funds  allotted  or  apportioned  under  this  Act  to  the  State 
wherein  the  reservation  is  located. 

For  that  part  of  the  Act  of  Aug.  29,  1916,  mentioned  in  the  text,  which  has  to  do  with  the 
Council  of  National  Defense,  see  9  Fed.  Stat.  Ann.   (2d   ed.)   1342. 

Sec.  4.  [Accounting  division  —  establishment.]  That  the  Secretary  of  Agri- 
culture shall  establish  an  accounting  division  which  shall  devise  and  install  a 
proper  method  of  keeping  the  accounts. 

Sec.  5.  [Surplus  supplies  suitable  for  highways — transfer  from  War 
Department  —  distribution.]  That  the  Secretary  of  War  be,  and  he  is  hereby, 
authorized  and  directed  to  transfer  to  the  Secretary  of  Agriculture,  upon  his 
request,  all  war  material,  equipment,  and  supplies  now  or  hereafter  declared 
surplus  from  stock  now  on  hand  and  not  needed  for  the  purposes  of  the  War 
Department  but  suitable  for  use  in  the  improvement  of  highways,  and  that  the 
same  shall  be  distributed  among  the  highway  departments  of  the  several  States 
to  be  used  in  the  construction,  reconstruction,  and  maintenance  of  highways, 
such  distribution  to  be  upon  the  same  basis  as  that  hereinafter  provided  for  in 
this  Act  in  the  distribution  of  Federal-aid  fund :  Provided,  That  the  Secretary 
of  Agriculture,  in  his  discretion,  may  reserve  from  such  distribution  not  to 
exceed  10  per  centum  of  such  material,  equipment,  and  supplies  for  use  in  the 
construction,  reconstruction,  and  maintenance  of  national  forest  roads  or  other 
roads  constinicted,  reconstructed,  or  maintained  under  his  direct  supervision. 

Sec.  6.  [Projects  receiving  Federal  aid  —  approval  by  Secretary  of  Agri* 
culture.]  That  in  approving  projects  to  receive  Federal  aid  under  the  pro- 
visions of  this  Act  the  Secretary  of  Agriculture  shall  give  preference  to  such 
projects  as  will  expedite  the  completion  of  an  adequate  and  connected  system 
of  highways,  interstate  in  character. 

Before  any  projects  are  approved  in  any  State,  such  State,  through  its  State 
highway  department,  shall  select  or  designate  a  system  of  highways  not  to 
exceed  7  per  centum  of  the  total  highway  mileage  of  such  State  as  shown  by  the 
records  of  the  State  highway  department  at  the  time  of  the  passage  of  this  Act. 

Upon  this  system  all  Federal-aid  apportionments  shall  be  expended. 

Highways  which  may  receive  Federal  aid  shall  be  divided  into  two  classes, 
one  of  which  shall  be  known  as  primary  or  interstate  highways,  and  shall  not 
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exceed  three-sevenths  of  the  total  mileage  which  may  receive  Federal  aid,  and 
the  other  which  shall  connect  or  correlate  therewith  and  be  known  as  secondary 
or  intercounty  highways,  and  shall  consist  of  the  remainder  of  the  mileage 
which  may  receive  Federal  aid. 

The  Secretary  of  Agriculture  shall  have  authority  to  approve  in  whole  or  in 
part  the  systems  as  designated  or  to  require  modifications  or  revisions  thereof : 
Provided,  That  the  States  shall  submit  to  the  Secretary  of  Agriculture  for  his 
approval  any  proposed  revisions  of  the  designated  systems  of  highways  above 
provided  for. 

Not  more  than  60  per  centum  of  all  Federal  aid  allotted  to  any  State  shall  be 
expended  upon  the  primary  or  interstate  highways  until  provision  has  been 
made  for  the  improvement  of  the  entire  system  of  such  highways:  Provided, 
That  with  the  approval  of  any  State  highway  department  the  Secretary  of 
Agriculture  may  approve  the  expenditure  of  more  than  60  per  centum  of  the 
Federal  aid  apportioned  to  such  State  upon  the  primary  or  interstate  highways 
in  such  State. 

The  Secretary  of  Agriculture  may  approve  projects  submitted  by  the  State 
highway  departments  prior  to  the  selection,  designation,  and  approval  of  the 
system  of  Federal-aid  highways  herein  provided  for  if  he  may  reasonably  antici- 
pate that  such  projects  will  become  a  part  of  such  system. 

Whenever  proviijion  has  been  made  by  any  State  for  the  completion  and  main- 
tenance of  a  system  of  primary  or  interstate  and  secondary  or  intercounty  high- 
ways equal  to  7  per  centum  of  the  total  mileage  of  such  State,  as  required  by 
this  Act,  said  State,  through  its  State  highway  department,  by  and  with  the 
approval  of  the  Secretary  of  Agriculture,  is  hereby  authorized  to  add  to  the 
mileage  of  primary  or  interstate  and  secondary  or  intercounty  systems  as  funds 
become  available  for  the  construction  and  maintenance  of  such  additional 
mileage. 

Sec.  7.  [Necessity  that  state  set  aside  fund  for  Federal  aid  roads.]  That 
before  any  project  shall  be  approved  by  the  Secretary  of  Agriculture  for  any 
State  such  State  shall  make  provisions  for  State  funds  required  each  year  of 
such  States  by  this  Act  for  construction,  reconstruction,  and  maintenance  of 
all  Federal-aid  highways  within  the  State,  which  funds  shall  be  under  the  direct 
control  of  the  State  highway  department. 


Sec.  8.  [l^es  of  surface  and  kinds  of  materials  for  construction,  etc.,  of 
Federal  aid  reads.]  That  only  such  durable  types  of  surface  and  kinds  of 
materials  shall  be  adopted  for  the  construction  and  reconstruction  of  any  high- 
way which  is  a  part  of  the  primary  or  interstate  and  secondary  or  intercounty 
systems  as  will  adequately  meet  the  existing  and  probable  future  traffic  needs 
and  conditions  thereon.  The  Secretary  of  Agriculture  shall  approve  the  types 
and  width  of  construction  and  reconstruction  and  the  character  of  improve- 
ment, repair,  and  maintenance  in  each  case,  consideration  being  given  to  the 
type  and  character  which  shall  be  best  suited  for  each  locality  and  to  the  probable 
character  and  extent  of  the  future  traffic. 

Sec.  9.  [Freedom  from  tolls  of  Federal  aid  roads  —^  width  of  roads.]    That 
all  highways  constructed  or  reconstructed  under  the  provisions  of  this  Act  shall 
be  free  from  tolls  of  all  kinds. 
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That  all  highways  in  the  primary  or  interstate  system  constructed  after  the 
passage  of  this  Act  shall  have  a  right  of  way  of  ample  width  and  a  wearing 
surface  of  an  adequate  width  which  shall  not  be  less  than  eighteen  feet,  unl^ 
in  the  opinion  of  the  Secretary  of  Agriculture,  it  is  rendered  impracticable  by 
physical  conditions,  excessive  costs,  probable  traffic  requirements,  or  legal 
obstacles. 

Sec.  10.  [Payment  to  state  of  sum  apportioned  to  it.]  That  when  any  Slate 
shall  have  met  the  requirements  of  this  Act,  the  Secretary  of  the  Treasury, 
upon  receipt  of  certification  from  the  governor  of  such  State  to  such  effect, 
approved  by  the  Secretary  of  Agriculture,  shall  immediately  make  available  to 
such  State,  for  the  purpose  set  forth  in  this  Act,  the  sum  apportioned  to  such 
State  as  herein  provided. 

Sec.  11.  [Surveys,  plans,  specifications,  and  estimates  —  approval  —  setting 
aside  state's  share  of  Federal  fund  — public  land  states.]  That  any  State  hav- 
ing complied  with  the  provisions  of  this  Act,  and  desiring  to  avail  itself  of  the 
benefits  thereof,  shall  by  its  State  highway  department  submit  to  the  Secretary 
of  Agriculture  project  statements  setting  forth  proposed  construction  or  recon- 
struction of  any  primary  or  interstate,  or  secondary  or  intercounty  highway 
therein.  If  the  Secretary  of  Agriculture  approve  the  project,  the  State  high-  • 
way  department  shall  furnish  to  him  such  surveys,  plans,  specifications,  and 
estimates  therefor  as  he  may  require ;  items  included  for  engineering,  inspection, 
and  unforeseen  contingencies  shall  not  exceed  10  per  centum  of  the  total  esti* 
mated  cost  of  its  construction. 

That  when  the  Secretary  of  Agriculture  approves  such  surveys,  plans,  specifi- 
cations, and  estimates,  he  shall  notify  the  State  highway  department  and  imme- 
diately certify  the  fact  to  the  Secretary  of  the  Treasury.  The  Secretary  of  the 
Treasury  shall  thereupon  set  aside  the  share  of  the  United  States  payable  under 
this  Act  on  account  of  such  projects,  which  shall  not  exceed  50  per  centum  of 
the  total  estimated  cost  thereof,  except  that  in  the  case  of  any  State  containing 
unappropriated  public  lands  exceeding  5  per  centum  of  the  total  area  of  all 
lands  in  the  State,  the  share  of  the  United  States  payable  under  this  Act  on 
account  of  such  projects  shall  not  exceed  50  per  centum  of  the  total  estimated 
cost  thereof  plus  a  percentage  of  such  setimated  cost  equal  to  one-half  of  the 
percentage  which  the  area  of  the  unappropriated  public  lands  in  such  State 
bears  to  the  total  area  of  such  State :  Provided,  That  the  limitation  of  payments 
not  to  exceed  $20,000  per  mile,  under  existing  law,  which  the  Secretary  of 
Agriculture  may  make  be,  and  the  same  is  hereby,  increased  in  proportion  to 
the  increased  percentage  of  Federal  aid  authorized  by  this  section:  Provided 
further.  That  these  provisions  relative  to  the  public-land  States  shall  apply  to 
all  unobligated  or  unmatched  funds  appropriated  by  the  Federal  Aid  Act  and 
payment  for  approved  projects  upon  which  actual  building  construction  work 
had  not  begun  on  the  30th  day  of  June,  1921. 

Sec.  12.  [State  highway  department  —  supervision  of  work  on  Federal  aid 
roads  —  approval  by  Secretary  of  Agriculture.]  That  the  construction  and 
reconstruction  of  the  highways  or  parts  of  highways  under  the  provisions  of 
this  Act,  and  all  contracts,  plans,  specifications,  and  estimates  relating  thereto, 
shall  be  undertaken  by  the  State  highway  departments  subject  to  the  approval 
of  the  Secretary  of  Agriculture.     The  construction  and  reconstruction  work 
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and  labor  in  each  State  shall  be  done  in  accordance  with  its  laws  and  under  the 
direct  supervision  of  the  State  highway  department,  subject  to  the  inspection 
and  approval  of  the  Secretary  of  Agriculture  and  in  accordance  with  the  rules 
and  regulations  pursuant  to  this  Act. 

Sec.  13.  [Payments  to  state  on  acoount  of  construction,  etc.,  of  Federal  aid 
roads  —  how  and  when  made.]  That  when  the  Secretary  of  Agriculture  shall 
find  that  any  project  approved  by  him  has  been  constructed  or  reconstructed  in 
compliance  with  said  plans  and  specifications,  he  shall  cause  to  be  paid  to  the 
proper  authorities  of  said  State  the  amount  set  aside  for  said  project. 

That  the  Secretary  of  Agriculture  may,  in  his  discretion,  from  time  to  time» 
make  payments  on  such  construction  or  reconstruction  as  the  work  progresses, 
but  these  payments,  including  previous  payments,  if  any,  shall  not  be  more 
than  the  United  States  pro  rata  part  of  the  value  of  the  labor  and  materials 
which  have  been  actually  put  into  such  construction  or  reconstruction  in  con- 
formity to  said  plans  and  specifications.  The  Secretary  of  Agriculture  and  the 
State  highway  department  of  each  State  may  jointly  determine  at  what  time 
and  in  what  amounts  payments  as  work  progresses  shall  be  made  under  this  Act. 

Such  payments  shall  be  made  by  the  Secretary  of  the  Treasury,  on  warrants 
drawn  by  the  Secretary  of  Agriculture,  to  such  official  or  officials  or  depository 
as  may  be  designated  by  the  State  highway  department  and  authorized  under 
the  laws  of  the  State  to  receive  public  funds  of  the  State. 

Sec.  14.  [Failure  of  state  to  maintain  Federal  aid  road  —  duty  of  Secre- 
tary of  Agriculture.]  That  should  any  State  fail  to  maintain  any  highway 
within  its  boundaries  after  construction  or  reconstruction  under  the  provisions 
of  this  Act,  the  Secretary  of  Agriculture  shall  then  serve  notice  upon  the  State 
highway  department  of  that  fact,  and  if  within  ninety  days  after  receipt  of 
such  notice  said  highway  has  not  been  placed  in  proper  condition  of  maintenance, 
the  Secretary  of  Agriculture  shall  proceed  immediately  to  have  such  highway 
placed  in  a  proper  condition  of  maintenance  and  charge  the  cost  thereof  against 
the  Federal  funds  allotted  to  such  State,  and  shall  refuse  to  approve  any  other 
project  in  such  State,  except  as  hereinafter  provided. 

Upon  the  reimbursement  by  the  State  of  the  amount  expended  by  the  Federal 
Government  for  such  maintenance,  said  amount  shall  be  paid  into  the  Federal 
highway  fund  for  reapportionment  among  all  the  States  for  the  construction 
of  roads  under  this  Act,  and  the  Secretary  of  Agriculture  shall  then  approve 
further  projects  submitted  by  the  State  as  in  this  Act  provided. 

Whenever  it  shall  become  necessary  for  the  Secretary  of  Agriculture  under 
the  provisions  of  this  Act  to  place  any  highway  in  a  proper  condition  of  main- 
tenance the  Secretary  of  Agriculture  shall  contract  with  some  responsible  party 
or  parties  for  doing  such  work :  Provided,  however.  That  in  case  he  is  not  able 
to  secure  a  satisfactory  contract  he  may  purchase,  lease,  hire,  or  otherwise  obtain 
all  necessary  supplies,  equipment,  and  labor,  and  may  operate  and  maintain 
such  motor  and  other  equipment  and  facilities  as  in  his  judgment  are  tiecessary 
for  the  proper  and  efficient  performance  of  his  functions. 

Sec.  15.  [Maps  of  Federal  aid  roads  —  preparation  and  distribution.]  That 
within  two  years  after  this  Act  takes  effect  the  Secretary  of  Agriculture  shall 
prepare,  publish,  and  distribute  a  map  showing  the  highways  and  forest  roads 
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that  have  been  selected  and  approved  as  a  part  of  the  primary  or  interstate, 
and  the  secondary  or  intercounty  systems,  and  at  least  annually  thereafter  shall 
publish  supplementary  maps  showing  his  program  and  the  progress  made  in 
selection,  construction,  and  reconstruction. 

Sec.  16.  [Property  of  railroad  or  canal  company  acquired  from  United 
States  —  conveyance  to  state.]  That  for  the  purpose  of  this  Act  the  consent 
of  the  United  States  is  hereby  given  to  any  railroad  or  canal  company  to  convey 
to  the  highway  department  of  any  State  any  part  of  its  right  of  way  or  other 
property  in  that  State  acquired  by  grant  from  the  United  States. 

Sec.  17.  [Appropriation  of  public  lands  for  highway  or  forest  road  pur* 
poses.]  That  if  the  Secretary  of  Agriculture  determines  that  any  part  of  the 
public  lands  or  reservations  of  the  United  States  is  reasonably  necessary  for  the 
right  of  way  of  any  highway  or  forest  road  or  as  a  source  of  materials  for  the 
construction  or  maintenance  of  any  such  highway  or  forest  road  adjacent  to 
such  lands  or  reservations,  the  Secretary  of  Agriculture  shall  file  with  the  Secre- 
tary of  the  dejxartment  supervising  the  administration  of  such  land  or  reserva- 
tion a  map  showing  the  portion  of  such  lands  or  reservations  which  it  is  desired 
to  appropriate. 

If  within  a  period  of  four  months  after  such  filing  the  said  Secretary  shall 
not  have  certified  to  the  Secretary  of  Agriculture  that  the  proposed  appropria- 
tion of  such  land  or  material  is  contrary  to  the  public  interest  or  inconsistent 
with  the  purposes  for  which  such  land  or  materials  have  been  reserved,  or  shall 
have  agreed  to  the  appropriation  and  transfer  under  conditions  which  he  deems 
necessary  for  the  adequate  protection  and  utilization  of  the  reserve,  then  such 
land  and  materials  may  be  appropriated  and  transferred  to  the  State  highway 
department  for  such  purposes  and  subject  to  the  conditions  so  specified. 

If  at  any  time  the  need  for  any  such  lands  or  materials  for  such  purposes 
shall  no  longer  exist,  notice  of  the  fact  shall  be  given  by  the  State  highway 
department  to  the  Secretary  of  Agriculture,  and  such  lands  or  materials  shall 
immediately  revert  to  the  control  of  the  Secretary  of  the  department  from  which 
they  had  been  appropriated. 

Sec.  18.  [Rules  and  regulations  by  Secretary  of  Agriculture  —  recommen- 
dations.] That  the  Secretary  of  Agriculture  shall  prescribe  and  promulgate 
all  needful  rules  and  regulations  for  the  carrying  out  of  the  provisions  of  this 
Act,  including  such  recommendations  to  the  Congress  and  the  State  highway 
departments  as  he  may  deem  necessary  for  preserving  and  protecting  the  high- 
ways and  insuring  the  safety  of  traffic  thereon. 

Sec.  19.  [Reports  to  Congress.]  That  on  or  before  the  first  Monday  in 
December  of  each  year  the  Secretary  of  Agriculture  shall  make  a  report  to  Con- 
gress, which  shall  include  a  detailed  statement  of  the  work  done,  the  status  of 
each  project  undertaken,  the  allocation  of  appropriations,  an  itemized  state- 
ment of  the  expenditures  and  receipts  during  the  preceding  fiscal  year  under 
this  Act,  an  itemized  statement  of  the  traveling  and  other  expenses,  including  a 
list  of  employees,  their  duties,  salaries,  and  traveling  expenses,  if  any,  and  his 
recommendations,  if  any,  for  new  legislation  amending  or  supplementing  this 
Act.  The  Secretary  of  Agriculture  shall  also  make  such  special  reports  as 
Congress  may  request. 
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Sec.  20.  [Monqn  available  for  carrying  out  provisions  of  act.]  That  for 
the  purpose  of  carrying  out  the  provisions  of  this  Act  there  is  herebj'-  appropri- 
ated, out  of  the  moneys  in  the  Treasury  not  otherwise  appropriated,  $75,000,000 
for  the  fiscal  year  ending  June  30,  1922,  $^5,000,000  of  which  shall  become 
immediately  available,  and  $50,000,000  of  which  shall  become  available  Janu- 
ary 1,  1922. 

Sec.  21.  [Expenditures  for  administering  provisions  of  aet  and  for  research 
work  —  deduction  from  appropriation  —  apportionment  of  remainder  to 
states  —  ratio  of  apportionment.]  That  so  much,  not  to  exceed  21/2  per  centum, 
of  all  moneys  hereby  or  hereafter  appropriated  for  expenditure  under  the  pro- 
visions of  this  Act,  as  the  Secretary  of  Agriculture  may  deem  necessary  for 
administering  the  provisions  of  this  Act  and  for  carrying  on  necessary  highway 
research  and  investigational  studies  independently  or  in  cooperation  with  the 
State  highway  departments  and  other  research  agencies,  and  for  publishing  the 
results  thereof,  shall  be  deducted  for  such  purposes,  available  until  expended. 

Within  sixty  days  after  the  close  of  each  fiscal  year  the  Secretary  of  Agricul- 
ture shall  determine  what  part,  if  any,  of  the  sums  theretofore  deducted  for  such 
purposes  will  not  be  needed  and  apportion  such  part,  if  any,  for  the  fiscal  year 
then  current  in  the  same  manner  and  on  the  same  basis  as  are  other  amounts 
authorized  by  this  Act  apportioned  among  all  the  States,  and  shall  certify  such 
apportionment  to  the  Secretary  of  the  Treasury  and  to  the  State  highway 
departments. 

The  Secretary  of  Agriculture,  after  making  the  deduction  authorized  by  this 
section,  shall  apportion  the  remainder  of  the  appropriation  made  for  expendi- 
ture under  the  provision  of  the  Act  for  the  fiscal  year  among  the  several  States 
in  the  following  manner:  One-third  in  the  ratio  which  the  area  of  each  State 
bears  to  the  total  area  of  all  the  States ;  one-third  in  the  ratio  which  the  popu- 
lation of  each  State  bears  to  the  total  population  of  all  the  States,  as  shown  by 
the  latest  available  Federal  census;  one-third  in  the  ratio  which  the  mileage  of 
njral  delivery  routes  and  star  routes  in  each  State  bears  to  the  total  mileage 
of  rural  delivery  and  star  routes  in  all  the  States  at  the  close  of  the  next  pre- 
ceding fiscal  year,  as  shown  by  certificate  of  the  Postmaster  General,  which  he 
is  directed  to  make  and  furnish  annually  to  the  Secretary  of  Agriculture: 
Provided,  That  no  State  shall  receive  less  than  one-half  of  1  per  centum  of 
each  year's  allotment.  All  moneys  herein  or  hereafter  appropriated  for  expendi- 
ture under  the  provisions  of  this  Act  shall  be  available  until  the  close  of  the 
second  succeeding  fiscal  year  for  which  apportionment  was  made:  Provided 
further,  That  any  sums  apportioned  to  any  State  under  the  provisions  of  the 
Act  entitled  ''An  Act  to  provide  that  the  United  States  shall  aid  the  States 
in  the  construction  of  rural  post  roads,  and  for  other  purposes,"  approved 
July  11,  1916,  and  all  Acts  amendatory  thereof  and  supplemental  thereto,  shall 
be  available  for  expenditure  in  that  State  for  the  purpose  set  forth  in  such  Acts 
until  two  years  after  the  close  of  the  respective  fiscal  years  for  which  any  such 
sums  become  available,  and  any  amount  so  apportioned  remaining  unexpehded 
at  the  end  of  the  period  during  which  it  is  available  for  expenditure  under 
the  terms  of  such  Acts  shall  be  reapportioned  according  to  the  provisions  of  the 
Act  entitled  **An  Act  to  provide  that  the  United  States  shall  aid  the  States  in 
the  construction  of  rural  post  roads,  and  for  other  purposes,*'  approved  July  11, 
1916:    And  provided  further,  That  any  amount  apportioned  under  the  pro- 
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visions  of  this  Act  unexpended  at  the  end  of  the  period  cbiring  which  it  is  avail- 
able for  expenditure  under  the  terms  of  this  section  shall  be  reapportioned  within 
sixty  days  thereafter  to  all  the  States  in  the  same  manner  and  on  the  same  basis, 
and  certified  to  the  Secretary  of  the  Treasury  and  the  State  highway  depart- 
ments in  the  same  way  as  if  it  were  being  apportioned  under  this  Act  for  the 
first  time. 

For  Act  of  July  11,  1916,  mentioned  in  the  text,  and  amendments  thereto,  see  1918  Supp. 
Fed.  Stat.  Ann.  639;  1919  Supp.  Fed.  Stat.  Ann.  299. 

Sec.  22.  [Oertificate  of  disposition  made  of  appropriations.]  That  within 
sixty  days  after  the  approval  of  this  Act  the  Secretary  of  Agriculture  shall 
certify  to  the  Secretary  of  the  Treasury  and  to  each  of  the  State  highway  depart- 
ments the  sum  he  has  estimated  to  be  deducted  for  administering  the  provisions 
of  this  Act  and  the  sums  which  he  has  apportioned  to  each  State  for  the  fiscal 
year  ending  June  30,  1922,  and  on  or  before  January  20  next  preceding  the 
commencement  of  each  succeeding  fiscal  year,  and  shall  make  like  certificates  for 
each  fiscal  year. 

Sec.  23.  [Forest  roads  and  trails  —  appropriation  —  eonstruction,  etc. — 
contracts.]  That  out  of  the  moneys  in  the  Treasury  not  otherwise  appropriated, 
there  is  hereby  appropriated  for  the  survey,  construction,  reconstruction,  and 
maintenance  of  forest  roads  and  trails,  the  sum  of  $5,000,000  for  the  fiscal  year 
ending  June  30,  1922,  available  immediately  and  until  expended,  and  $10,000,* 
000  for  the  fiscal  year  ending  June  30,  1923,  available  until  expended. 

(a)  Fifty  per  centum,  but  not  to  exceed  $3,000,000  for  any  one  fiscal  year, 
of  the  appropriation  made  or  that  may  hereafter  be  made  for  expenditure 
under  the  provisions  of  this  section  shall  be  expended  under  the  direct  super- 
vision of  the  Secretary  of  Agriculture  in  the  survey,  construction,  reconstruc- 
tion, and  maintenance  of  roads  and  trails  of  primary  importance  for  the  pro- 
tection, administration,  and  utilization  of  the  national  forests,  or  when  necessary, 
for  the  use  and  development  of  the  resources,  upon  which  communities  within  or 
adjacent  to  the  national  forests  are  dependent,  and  shall  be  apportioned  among 
the  several  States,  Alaska,  and  Porto  Rico  by  the  Secretary  of  Agriculture, 
according  to  the  relative  needs  of  the  various  national  forests,  taking  into 
consideration  the  existing  transportation  facilities,  value  of  timber,  or  other 
resources  served,  relative  fire  danger,  and  comparative  difiiculties  of  road  and 
trail  construction. 

The  balance  of  such  appropriations  shall  be  expended  by  the  Secretary  of 
Agriculture  in  the  survey,  construction,  reconstruction,  and  maintenance  of 
forest  roads  of  primary  importance  to  the  State,  counties,  or  commtuiities  within, 
adjoining,  or  adjacent  to  the  national  forests,  and  shall  be  prorated  and  appor- 
tioned by  the  Secretary  of  Agriculture  for  expenditures  in  the  several  States, 
Alaska,  and  Porto  Rico,  according  to  the  area  and  value  of  the  land  owned  by 
the  Government  within  the  national  forests  therein  as  determined  by  the  Secre- 
tary of  Agriculture  from  such  information,  investigation,  sources,  and  depart- 
ments as  the  Secretary  of  Agriculture  may  deem  most  accurate. 

(b)  Cooperation  of  Territories,  States,  and  civil  subdivisions  thereof  may 
be  accepted  but  shall  not  be  required  by  the  Secretary  of  Agriculture. 

(c)  The  Secretary  of  Agriculture  may  enter  into  contracts  with  any  Territory, 
State,  or  civil  subdivision  thereof  for  the  construction,  reconstruction,  or  main- 
tenance of  any  forest  road  or  trail  or  part  thereof. 
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(d)  Construction  work,  on  forest  roads  or  trails  estimated  to  cost  $5,000  or 
more  per  mile,  exclusiTe  of  bridges,  shall  be  advertised  and  let  to  contract. 

If  such  estimated  cost  is  less  than  $5,000  per  mile,  or  if,  after  proper  advertis- 
ing, no  acceptable  bid  is  received,  or  the  bids  are  deemed  excessive,  the  work 
may  be  done  by  the  Secretary  of  Agriculture  on  his  own  account ;  and  for  such 
purpose  the  Secretary  of  Agriculture  may  purchase,  lease,  hire,  rent,  or  other- 
wise obtain  all  necessary  supplies,  materials^  tools,  equipment,  and  facilities 
required  to  perform  the  work. 

The  appropriation  made  in  this  section  or  that  may  hereafter  be  made  for 
expenditure  under  the  provisions  of  this  section  may  be  expended  for  the 
purpose  herein  authorized  and  for  the  payment  of  wages,  salaries,  and  other 
expenses  for  help  employed  in  connection  with  such  work. 

Sec.  24.  [Approval  of  projects  in  states  not  permitted  by  Constitution, 
etc.,  to  provide  revenue  for  highways.]  That  in  any  State  where  the  exist- 
ing constitution  or  laws  will  not  permit  the  State  to  provide  revenues  for  the 
construction,  reconstruction,  or  maintenance  of  highways,  the  Secretary  of 
Agriculture  shall  continue  to  approve  projects  for  said  State  until  three  years 
after  the  passage  of  this  Act,  if  he  shall  find  that  said  State  has  complied  with 
the  provisions  of  this  Act  in  so  far  as  its  existing  constitution  and  laws  will 
permit. 

Sec.  25.  [Invalidity  of  any  provision  of  Act  —  effect  on  remainder.]  That 
if  any  provision  of  this  Act,  or  the  application  thereof  to  any  person  or  circum- 
stances, shall  be  held  invalid,  the  validity  of  the  remainder  of  the  Act  and 
of  the  application  of  such  provision  to  other  persons  or  circumstances  shall 
not  be  affected  thereby. 

Sec.  26.  [Bepeal  of  inconsistent  Acts.]  That  all  Acts  or  parts  of  Acts  in 
any  way  inconsistent  with  the  provisions  of  this  Act  are  hereby  repealed,  and 
this  Act  shall  take  effect  on  its  passage. 


HOMESTEADS 

See  Public  Lands 


HOSPITALS  AND  ASYLUMS 

Act  of  March  4,  1921,  104. 

Additional  Hospital  Facilities  for  Persons  Serving  in  World  War 
—  Patients  of  Bureau  of  War  Risk  Insurance,  Board  for  Voca- 
tional Education,  etc,  104, 

CROSS-REFERENCES 

See  ALASKA;  SEAMEN;  WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT 
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An  Act  Providing  additional  hospital  facilities  for  patients  of  the  Bnrean  of 
War  Bisk  Insurance  and  of  the  Federal  Board  for  Vocational  Education, 
Division  of  Behabilitation,  and  for  other  purposes. 

[Act  of  March  4,  1921.] 

[Additional  hospital  facilities  for  persons  serving  in  World  War  —  patients 
of  Bureau  of  War  Bisk  Insurance,  Board  for  Vocational  Education,  etc.] 

That  the  Secretary  of  the  Treasury  is  authorized,  within  the  limits  of  appro- 
priations made  herein,  to  provide  additional  hospital  and  out-patient  dis- 
pensary facilities  for  persons  who  served  in  the  World  War  and  are  now  or 
hereafter  may  be  patients  of  the  Bureau  of  War  Risk  Insurance  or  of  the 
Federal  Board  for  Vocational  Education,  Division  of  Rehabilitation,  (1)  by 
purchase,  gift,  or  lease  of  existing  plants,  (2)  by  construction  on  sites  now 
owned  by  the  Government  or  on  sites  to  be  acquired,  when  approved  by  the 
President,  by  purchase,  condemnation,  gift,  or  otherwise,  or  (3)  by  such  remodel- 
ing or  extension  of  existing  plants  and  their  equipment,  owned  or  acquired  by 
the  United  States  at  places  now  being  used  or  th6,t  have  been  used  by  the 
Public  Health  Service  for  hospital  purposes,  as  may  be  necessary  economically 
to  adapt  such  plants  to  the  uses  and  purposes  herein  provided.  Such  hospitals 
and  out-patient  dispensary  facilities  shall  include  the  necessary  buildings,  and 
auxiliary  structures,  mechanical  equipment,  approach  work,  roads  and  track- 
age facilities  leading  thereto,  vehicles,  live  stock,  furniture,  equipment  and 
accessories,  and  also  shall  provide  accommodations  for  officers,  nurses,  and 
attending  personnel,  and  the  Secretary  of  the  Treasury  is  authorized  to  accept 
gifts  or  donations  for  any  of  the  purposes  named  herein ; 

The  Secretary  of  War  is  authorized  and  directed  to  transfer  without  charge 
to  the  Secretary  of  the  Treasury  for  the  use  of  the  Public  Health  Service  such 
mechanical,  construction,  and  miscellaneous  material,  hospital  furniture  and 
equipment,  hospital  and  medical  supplies,  motor  trucks  and  other  motor-driven 
vehicles,  not  required  by  the  War  Department,  as  may  be  required  by  the 
Public  Health  Service  for  its  hospitals; 

The  Secretary  of  the  Treasuiy  is  authorized  in  his  discretion  to  employ 
technical  and  clerical  assistants  within  or  without  the  District  of  Columbia, 
without  regard  to  civil-service  laws,  rules,  and  regulations,  and  to  pay  from  . 
the  sum  herein  appropriated  for  construction  purposes,  at  customary  rates  of 
compensation,  Exclusively  to  aid  in  the  preparation  of  the  plans  and  specifica- 
tions for  the  above-named  objects  and  for  the  supervision  of  the  execution 
thereof,  and  for  traveling  expenses,  field-office  equipment,  and  supplies,  com- 
mercial printing  in  or  out  of  the  District  of  Columbia,  incident  thereto,  at  a 
total  limit  of  cost  for  such  additional  technical  and  clerical  assistants  and 
traveling  expenses,  and  so  forth,  of  not  exceeding  3  per  centum  of  the  limit 
of  cost  for  construction:  Provided,  That  all  of  the  above-mentioned  work 
shall  be  under  the  direction  and  supervision  of  the  Secretary  of  the  Treasury ; 

In  carrying  out  the  purposes  herein  authorized  the  President  is  authorized 
and  empowered,  in  his  discretion,  to  assign  for  use  of  the  Public  Health  Serv- 
ice, under  the  jurisdiction  of  the  Secretary  of  the  Treasury,  such  lands  or 
buildings  now  owned  or  leased  by  the  United  States,  not  including  property 
under  the  jurisdiction  of  the  National  Home  for  Disabled  Volunteer  Soldiers, 
which,  in  his  judgment,  can  be  used  more  efficiently  for  the  care  of  patients  of 
the  Bureau  of  War  Risk  Insurance;  and  the  Secretary  of  the  Treasury  is 
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authorized  and  directed  to  take  over  immediately  Fort  Mackenzie,  Wyoming, 
Port  Walla  Walla,  Washington,  and  Fort  Logan  H.  Roots,  Arkansas,  with  all 
lands,  buildings,  and  equipment  belonging  thereto  for  the  uses  contemplated 
herein  and  to  expend  from  the  appropriation  in  the  following  paragraph  not 
to  exceed  $600,000  at  Forts  Mackenzie  and  Walla  Walla,  and  not  to  exceed 
$250,000  at  Fort  Logan  H.  Roots,  for  providing  and  increasing  hospital  facili- 
ties thereat; 

For  carrying  into  effect  the  preceding  paragraphs  relating  to  additional 
hospital  facilities  there  is  hereby  appropriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of  $18,600,000,  to  be  immediately  available 
and  to  remain  available  until  expended,  of  which  sum  not  to  exceed  $6,100,000 
shall  be  used  for  remodeling  or  extending  existing  plants. 


HOT  SPRINGS  RESERVATION 

See  Public  Parks 


HYGIENE 

See  Health  and  Quarantine 
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Act  of  March  4, 1921  (Sundry  CivU  Appropriation  Act) ,  106. 

Sec.    1.  Immigration  Officials  —  Inspection  of   Aliens  in   Foreign   Con^ 
tiguous  Territory  —  Reimbursement,  106. 

Act  of  May  19,  1921,  106. 

Sec.  1.  Act   to    Limit   Immigration  —  Definitions  —  **  United   States**  — 
'*  Alien'' — *'  Immigration  Act'' — '*  Immigration  Laws,"  106. 

2.  (a)  Admission  of  Aliens  of  Any  Nationality  on  Percentage  Basis 

—  Excepted  Classes,  106. 
(6)  Determination  of  Nationality,  107. 

(c)  Statement  Showing  Number  of  Persons  of  Various  Nationali- 

ties —  Preparation  by  Certain  Cabinet  Officers  —  Changes 
in  Political  Boundaries  —  Effect  on  Question  of  Nationality 
of  Aliens,  107, 

(d)  Admission  of  Maximum  Number  of  Any  Nationality  in  Par- 

ticular Year  —  Effect  —  Monthly  Maximum  —  Preferential 
Classes,  107. 

3.  Commissioner  General  of  Immigration  —  Duties  —  Rules  and  Regu- 

lations—  Statements  Relating  to  Admissions,  108. 

4.  Immigration  Laws  How  Affected  by  This  Act,  108. 

5.  Time  of  Taking  Effect  —  Duration,  109. 
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Res,  of  Aug.  22, 1921,  109, 

Aliens  Sailing  from  Foreign  Ports  on  or  before  June  8,  1921-^ 
Admission,  109. 

CROSS-REFERENCE 

See  also  CHINESE  EXCLUSION 

[Sec.  1.]     •  •  •    [Immigration  officials  —  inspection  of  aliens  in  foreign 
contiguous  territory  —  reimbursement.]    Nothing  in  the  proviso  contained  in 
>/  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  3,  1917, 

relative  to  augmenting  salaries  of  Government  ofBcials  from  outside  sources 
shall  prevent  receiving  reimbursements  for  services  of  immigration  officials 
incident  to  the  inspection  of  aliens  in  foreign  contiguous  territory,  and  such 
reimbursement  shall  be  credited  to  the  appropriation,  **  Expenses  of  regulating 
immigration." 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 
For  proviso  of  Act  of  March  3,  1917,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat. 
Ann.  721. 


it 

It 


An  Act  To  limit  the  immigration  of  alienfi  into  the  United  States.* 

[Act  of  May  19, 1921.] 

[Sec.  1.]  [Act  to  limit  immigration  —  definition  —  ''United  States''  — 
alien  "  —  "  Immigration  Act  "  —  **  immigration  laws. ' ']  The  term 
United  States  "  means  the  United  States,  and  any  waters,  territory,  or 
other  plaee  subject  to  the  jurisdiction  thereof  except  the  Canal  Zone  and 
the  Philippine  Islands;  but  if  any  alien  leaves  the  Canal  Zone  or  any  insular 
possession  of  the  United  States  and  attempts  to  enter  any  other  place  under 
the  jurisdiction  of  the  United  States  nothing  contained  in  this  Act  shall  be 
construed  as  permitting  him  to  enter  under  any  other  eonditions  than  those 
applicable  to  all  aliens. 

The  word  **  alien  '*  includes  any  person  not  a  native-bom  or  naturalized 
citizen  of  the  United  States,  but  this  definition  shall  not  be  held  to  include 
Indians  of  the  United  States  not  taxed  nor  citizens  of  the  islands  under  the 
jurisdiction  of  the  United  States. 

The  term  **  Immigration  Act  "  means  the  Act  of  February  5,  1917,  entitled 
"An  Act  to  regulate  the  immigration  of  aliens  to,  and  the  residence  of  aliens 
in,  the  United  States'';  and  the  term  *' immigration  laws"  includes  such 
Act  and  all  laws,  conventions,  and  treaties  of  the  United  States  relating  to 
the  immigration,  exclusion,  or  expulsion  of  aliens. 

For  Act  of  Feb.  5,  1917,  mentioned  in  the  text, 'see  1918  Supp.  Fed.  Stat.  Ann.  212. 

Sec.  2.  (a)  [Admission  of  aliens  of  any  nationality  on  percentage  basis  — 
excepted  classes.]  That  the  number  of  aliens  of  any  nationality  who  may 
be  admitted  under  the  immigration  laws  to  the  United  States  in  any  fiscal 
year  shall  be  limited  to  3  per  centum  of  the  number  of  foreign-bom  persons 

•See  Act  of  Aug.  22,  1921,  which  follows  this  Act. 
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of  such  nationality  resident  in  the  United  States  as  determined  by  the  United 
States  census  of  1910.  This  provision  shall  not  apply  to  the  following,  and 
they  shall  not  be  counted  in  reckoning  any  of  the  percentage  limits  provided 
in  this  Act:  (1)  Gtovemment  officials,  their  families,  attendants,  servants,  and 
employees;  (2)  aliens  in  continuous  transit  through  the  United  States;  (3) 
aliens  lawfully  admitted  to  the  United  States  who  later  go  in  transit  from  one 
part  of  the  United  States  to  another  through  foreign  contiguous  territory; 
(4)  aliens  visiting  the  United  States  as  tourists  or  temporarily  for  business  or 
pleasure;  (5)  aliens  from  countries  immigration  from  which  is  regulated  in 
accordance  with  treaties  or  agreements  relating  solely  to  immigration;  (6) 
aliens  from  the  so-called  Asiatic  barred  zone,  as  described  in  section  3  of  the 
Immigration  Act;  (7)  aliens  who  have  resided  continuously  for  at  least  one 
year  immediately  preceding  the  time  of  their  admission  to  the  United  States 
•in  the  Dominion  of  Canada,  Newfoundland,  the  Republic  of  Cuba,  the  Republic 
(jf  Mexico,  countries  of  Central  or  South  America,  or  adjacent  islands;  or  (8) 
aliens  under  the  age  of  eighteen  who  are  children  of  citizens  of  the  United 
States. 

(b)  [Determination  of  nationality.]  For  the  purposes  of  this  Act  nationality 
shall  be  determined  by  country  of  birth,  treating  as  separate  countries  the 
colonics  or  dependencies  for  which  separate  enumeration  was  made  in  the 
United  States  census  of  1910. 

(c)  [Statement  showing  number  of  personfl  of  varioiu  nationalities  — 
preparation  by  certam  cabinet  officers  —  change  in  political  boundaries  — 
effect  en  question  of  nationality  of  aliens.]  The  Secretary  of  State,  the  Secre- 
tary of  Commerce,  and  the  Secretary  of  Labor,  jointly,  shall,  as  soon  as  feasible 
after  the  enactment  of  this  Act,  prepare  a  statement  showing  the  number  of 
persons  of  the  various  nationalities  resident  in  the  United  States  as  determined 
by  the  United  States  census  of  1910,  which  statement  shall  be  the  population 
basis  for  the  purposes  of  this  Act.  In  case  of  changes  in  political  boundaries 
in  foreign  countries  occurring  subsequent  to  1910  and  resulting  (1)  in  the 
creation  of  new  countries,  the  Governments  of  which  are  recognized  by  the 
United  States,  or  (2)  in  the  transfer  of  territory  from  one  country  to  another, 
such  transfer  being  recognized  by  the  United  States,  such  officials,  jointly,  shall 
estimate  the  number  of  persons  resident  in  the  United  States  in  1910  who  were 
bom  within  the  area  included  in  such  new  countries  or  in  such  territory  so 
transferred,  and  revise  the  population  basis  as  to  each  country  involved  in  such 
change  of  political  boundary.  For  the  purpose  of  such  revision  and  for  the 
purposes  of  this  Act  generally  aliens  born  in  the  area  included  in  any  such  new 
eoimtry  shall  be  considered  as  having  been  bom  in  such  country,  and  aliens 
bom  in  any  territory  so  transferred  shall  be  considered  as  having  been  bom  in 
the  country  to  which  such  territory  was  transferred. 

(d)  [Adnuflsion  of  mairimum  number  of  any  nationality  in  particular  year — 
effect  —  monthly  mftTimiini  —  preferential  classes.]  When  the  maximum 
number  of  aliens  of  any  nationality  who  may  be  admitted  in  any  fiscal  year 
under  this  Act  shall  have  been  admitted  all  other  aliens  of  such  nationality, 
except  as  otherwise  provided  in  this  Act,  who  may  apply  for  admission  during 
the  same  fiscal  year  shall  be  excluded :  Provided,  That  the  number  of  aliens 
of  any  nationality  who  may  be  admitted  in  any  month  shall  not  exceed  20 
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per  centum  of  the  total  number  of  aliens  of  such  nationality  who  arc  admissible 
in  that  fiscal  year :  Provided  further,  That  aliens  returning  from  a  temporary 
visit  abroad,  aliens  who  are  professional  actors,  artists,  lecturers,  singers, 
nurses,  ministers  of  any  religious  denomination,  professors  for  colleges  or 
seminaries,  aliens  belonging  to  any  recognized  learned  profession,  or  aliens 
employed  as  domestic  servants,  may,  if  otherwise  admissible,  be  admitted  not- 
withstanding the  maximum  number  of  aliens  of  the  same  nationality  admissible 
in  the  same  month  or  fij^cal  year,  as  the  case  may  be,  shall  have  entered  the 
United  States;  but  aliens  of  the  classes  included  ]p,  this  proviso  who  enter  the 
United  States  before  such  maximum  number  shall  have  entered  shall  (unless 
excluded  by  subdivision  (a)  from  being  counted)  be  counted  in  reckoning  the 
percentage  limits  provided  in  this  Act :  Provided  further.  That  in  the  enforce- 
ment of  this  Act  preference  shall  be  given  so  far  as  possible  to  the  wiv^s, 
parents,  brothers,  sisters,  children  under  eighteen  years  of  age,  and  fiancees, 
(3)  of  citizens  of  the  United  States,  (2)  of  aliens  now  in  the  United  States 
who  have  applied  for  citizenship  in  the  manner  provided  by  law,  or  (3)  of 
persons  eligible  to  United  States  citizenship  who  served  in  the  military  or 
naval  forces  of  the  United  States  at  any  time  between  April  6,  1917,  and 
November  11,  1918,  both  dates  inclusive,  and  have  been  separated  from  such 
forces  under  honorable  conditions. 

• 
Sec.  3.  [Commissioner  C^eneral  of  Immigration  —  duties  —  rules  and 
regulations  —  statements  relating  to  admissions.]  That  the  Commissioner 
General  of  Immigration,  with  the  approval  of  the  Secretary  of  Labor,  shall, 
as  soon  as  feasible  after  the  enactment  of  this  Act,  and  from  time  to  time 
thereafter,  prescribe  rules  and  regulations  necessary  to  carry  the  provisions 
of  this  Act  into  effect.  He  shall,  as  soon  as  feasible  after  the  enactment  of 
this  Act,  publish  a  statement  showing  the  number  of  aliens  of  the  various 
nationalities  who  may  be  admitted  to  the  United  States  between  the  date  this 
Act  becomes  effective  and  the  end  of  the  current  fiscal  year,  and  on  June  30 
thereafter  he  shall  publish  a  statement  showing  the  number  of  aliens  of  the  vari- 
ous nationalities  who  may  be  admitted  during  the  ensuing  fiscal  year.  He  shall 
also  publish  monthly  statements  during  the  time  this  Act  remains  in  force  show- 
ing the  number  of  aliens  of  each  nationality  already  admitted  during  the  then 
current  fiscal  year  and  the  number  who  may  be  admitted  under  the  provisions 
of  this  Act  during  the  remainder  of  such  year,  but  when  75  per  centum  of  the 
maximum  number  of  any  nationality  admissible  during  the  fiscal  year  shall  have 
been  admitted  such  statements  shall  be  issued  weekly  thereafter.  All  state- 
ments shall  be  made  available  for  general  publication  and  shall  be  mailed  to  all 
transportation  companies  bringing  aliens  to  the  United  States  who  shall  request 
the  same  and  shall  file  with  the  Department  of  Labor  the  address  to  which  such 
statements  shall  be  sent.  The  Secretary  of  Labor  shall  also  submit  such  state- 
ments to  the  Secretary  of  State,  who  shall  transmit  the  information  contained 
therein  to  the  proper  diplomatic  and  consular  officials  of  the  United  States, 
which  officials  shall  make  the  same  available  to  persons  intending  to  emigrate 
to  the  United  States  and  to  others  who  may  apply. 

• 

Sec.  4.  [Immigration  laws  how  affected  by  this  act.]  That  the  provisions 
of  this  Act  arc  in  addition  to  and  not  in  substitution  for  the  provisions  of 
the  immigration  laws. 
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Sec.  5.  [Time  of  taking  effect  —  duration.]  That  this  Act  shall  take  effect 
and  be  enforced  15  days  after  its  enactment  (except  sections  1  and  3  and  sub- 
divisions (b)  and  (c)  of  section  2,  which  shall  take  effect  immediately  upon 
the  enactment  of  this  Act),  and  shall  continue  in  force  until  June  30^  1922,  and 
the  number  of  aliens  of  any  nationality  who  may  be  admitted  during  the 
remaining  period  of  the  current  fiscal  year,  from  the  date  when  this  Act 
becomes  effective  to  June  30,  shall  be  limited  in  proportion  to  the  number 
admissible  during  the  fiscal  year  1922. 


Joint  Resolution  Permitting  the  admission  of  certain  aliens  who  sailed  from 
foreign  ports  on  or  before  June  8,  1921,  and  for  other  purposes. 

[Res.  of  Aug.  22,  1921.] 

[Aliens  sailing  firom  foreign  ports  on  or  before  June  8,  1921  —  admission.] 
That  aliens  of  any  nationality  who  are  brought  to  the  United  States  on  vessels 
which  departed  from  foreign  ports  on  or  before  June  8,  1921,  destined  for  the 
United  States,  and  who  apply  in  the  month  of  June,  1921,  for  admission  to  the 
United  States,  may,  if  otherwise  admissible,  be  admitted  to  the  United  States 
although  the  limit  prescribed  by  section  5  of  the  Act  entitled  ' '  An  Act  to  limit 
the  immigration  of  aliens  into  the  United  States,''  approved  May  19,  1921, 
may  have  been  reached  before  such  application  for  admission.  The  number  of 
aliens  of  any  nationality  so  admitted  shall  be  deducted,  under  such  regulations 
as  the  Secretary  of  Labor  may  prescribe,  from  the  number  of  aliens  of  that 
nationality  admissible,  during  the  fiscal  year  beginning  July  1,  1921,  under  the 
provisions  of  such  Act  of  May  19,  1921,  but  nothing  in  this  resolution  shall  pro- 
hibit the  admission  of  otherwise  admissible  aliens  of  any  nationality  during  the 
month  of  July,  1921,  up  to  20  per  centum  of  the  number  of  aliens  of  that  nation- 
ality admissible  during  such  fiscal  year  under  the  provisions  of  such  Act  of 
May  19,  1921,  as  heretofore  promulgated. 

For  Act  of  May  19,  1921,  affected  by  this  Resolution,  see  supra,  this  title,  p.  106. 


IMPORTS 

See  Customs  Duties 


INCOME  TAX 

See  iNTERNAii  Revenue;  VmoiN  Islands 
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Act  of  Feb.  24, 1921, 110. 

Five  Civilized  Tribes  —  Drainage  of  Allotments  —  Assessments 
—  Act  of  March  27,  1914,  Amended,  110. 

.Act  of  March  3, 1921  (Indian  Appropriation  Act),  111. 

Sec.  1.  Boarding  and  Day  Schools  —  Discontinuance  —  Disposition  of 
Moneys  Appropriated,  111. 

Employees  in  Indian  Service  —  Quarters  —  Heat  and  Light ,  112. 

Indian  Reservations  —  Unallotted  Lands  —  Leases  —  Mining 
Claims  —  Sec.  26,  of  Act  of  June  30,  1919,  Amended,  112. 

.Restricted  Allotments  —  Leases  for  Farming  and  Grazing  Pur- 
poses—  Five  Civilized  Tribes  Excepted,  112. 

Five  Civilized  Tribes  —  Tribal  Funds  —  Expenditures  —  Appro- 
priation of  Congress  —  Schools,  112. 

Act  of  Nov.  2,  1921, 113. 

Bureau  of  Indian  Affairs  —  Expenditures  for  Specified  Purposes, 
113. 

An  Act  Amending  an  Act  to  provide  for  drainage  of  Indian  allotments  of| 
the  Five  Civilixed  Tribes,  approved  March  27,  1914  (Thirty-eighth  Stat- 
utes, 310,  Public,  Numbered  77). 

[Act  of  Feb.  24,  1921.] 

[Five  Civihaed  Tribes  —  drainage  of  allotments  —  assessments  —  Act  of 
March  27,  1914,  amended.]  That  Public  Act  Numbered  77  (Thirty-eighth 
Statutes,  310),  approved  March  27,  1914,  an  Act  to  provide  for  drainage 
of  Indian  allotments  of  the  Five  Civilized  Tribes,  be  and  is  hereby  amended 
so  as  to  read  as  follows: 

'*  That  whenever  a  drainage  district  is  organized  in  any  county  in  the  Five 
Civilized  Tribes  of  the  State  of  Oklahoma,  under  the  laws  of  that  State,  for 
the  purpose  of  draining  the  lands  within  such  district,  the  Secretary  of  the 
Interior  is  authorized,  in  his  discretion,  to  pay  from  the  funds  or  moneys 
arising  from  any  source  under  his  control  or  under  the  control  of  the  United 
States,  and  which  would  be  prorated  to  such  allottee,  the  assessment  for  drainage 
purposes  against  any  Indian  allottee  or  upon  the  lands  of  any  allottee  who 
is  not  subject  to  taxation,  or  whose  lands  are  exempt  from  taxation  or  from 
assessment  for  taxation  under  the  treaties  or  agreements  with  the  tribes  to 
which  such  allottee  may  belong,  or  under  any  Act  of  Congress;  and  such 
amount  so  paid  out  shall  be  charged  against  such  allottee's  pro  rata  share  of 
any  funds  to  his  credit  under  the  control  of  the  Secretary  of  the  Interior: 
Provided,  That  the  Secretary  of  the  Interior,  before  paying  out  such  funds, 
shall  designate  some  person  with  a  knowledge  of  the  subject  of  drainage,  to 
review  the  schedules  of  assessment  against  each  tract  of  land  and  to  review  the 
land  assessed  to  ascertain  whether  such  Indian  allottee,  or  his  lands  not  subject 
to  taxation,  have  been  assessed  more  than  their  pro  rata  share  as  compared 
with  other  lands  located  in  said  district  similarly  situated  and  deriving  like 
benefits.  And  if  such  Indian  lands  have  been  assessed  justly  when  compared 
with  other  assessments,  then,  in  that  event,  said  funds  shall  be  paid  to  the 
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proper  county  in  which  said  drainage  district  may  be  organized,  or,  in  the 
option  of  the  Secretary  of  the  Interior  to  the  construction  company  or  bond- 
holder shown  to  be  entitled  to  the  funds  arising  from  such  assessment:  Pro- 
vided further^  That  nothing  in  this  Act  shall  be  so  construed  as  to  deprive  any 
allottee  of  any  right  which  he  might  otherwise  have  individually  to  apply  to  the 
courts  for  the  purpose  of  having  his  rights  adjudicated." 

In  the  House  of  Representatives, 

February  24, 1921, 

The  President  of  the  United  States  having  returned  to  the  House  of  Rep- 
resentatives, in  which  it  originated,  the  bill  (H.  R.  517)  entitled  "An  Act 
amending  an  Act  to  provide  for  drainage  of  Indian  allotments  of  the  Five 
Civilized  Tribes,  approved  March  27,  1914  (Thirty-eighth  Statutes,  310,  Public, 
Numbered  77),"  with  his  objections  thereto,  the  House  proceeded  in  pursuance 
of  the  Constitution  to  reconsider  the  same;  and 

Resolved^  That  the  said  bill  pass,  two-thirds  of  the  House  of  Representatives 
agreeing  to  pass  the  same. 

Attest:  Wm.  Tyler  Page 

Clerk. 

In  the  Senate  of  the  United  States. 
February  24  {Calendar  Day,  March  2),  1921. 

The  Senate  having  proceeded  to  reconsider  the  bill  (H.  R.  517)  '*An  Act 
amending  an  Act  to  provide  for  drainage  of  Indian  allotments  of  the  Five 
Civilized  Tribes,  approved  March  27,  1914  (Thirty-eighth  Statutes,  310,  Pub- 
lic, numbered  77),"  returned  by  the  President  of  the  United  States  to  the 
House  of  Representatives,  in  which  it  originated,  with  his  objections,  and 
passed  by  the  House  on  a  reconsideration  of  the  same,  it  was 

Resolved,  That  the  bill  pass,  two-thirds  of  the  Senators  present  having  voted 
in  the  afiirmative. 

Attest:  Qeorge  A.  Sanderson 

Secretary. 


An  Act  Blakinj:  appropriationB  for  the  current  and  contingent  expenses  of 
the  Bureau  of  Indian  Affairs,  for  fulfilling  treaty  stipulations  with  varions 
Indian  tribes,  and  for  other  purposes,  for  the  fiscal  year  ending  June  30, 
1922. 

[Act  of  March  3,  1921.] 

[Sec.  1.]  •  •  •  [Boarding  and  day  schools  —  discontinuance  —  disposi- 
tion of  moneys  appropriated.]  That  all  reservation  and  nonreservation  board- 
ing schools,  with  an  average  attendance  of  less  than  forty-five  and  eighty  pupils, 
respectively,  shall  be  discontinued  on  or  before  the  beginning  of  the  fiscal 
year  1922 :  Provided,  That  this  limitation  as  to  attendance  shall  not  apply  to 
the  Hope  Indian  School  for  Girls  at  Springfield,  South  Dakota,  which  school  is 
hereby  reestablished  and  continued.  The  pupils  in  schools  so  discontinued 
shall  be  transferred  first,  if  possible,  to  Indian  day  schools  or  State  public 
schools;  second,  to  adjacent  reservation  or  nonreservation  boarding  schools,  to 


-  I 


112  FED.  STAT.  ANN.— 1921  SUPP. 

the  limit  of  the  capacity  of  said  schools :  Provided  further.  That  all  day  schools 
with  an  average  attendance  of  less  than  eight  shall  be  discontinued  on  or  before 
the  beginning  of  the  fiscal  year  1922 :  And  provided  further.  That  all  moneys 
appropriated  for  any  school  discontinued  pursuant  to  this  Act  or  for  other  cause 
shall  be  returned  immediately  to  the  Treasury  of  the  United  States:  Pro- 
vided further,  That  not  more  than  $200,000  of  the  amount  herein  appropriated 
may  be  expended  for  the  tuition  of  Indian  children  enrolled  in  the  public 
schools:  And  provided  further,  That  no  part  of  this  appropriation  shall  be 
used  for  the  support  of  Indian  day  and  industrial  schools  where  specific  appro- 
priation is  made. . 

•  •  *  [Employees  in  Indian  service  —  quarters  —  heat  and  light.]  That 
the  Secretary  of  the  Interior  is  authorized  to  allow  employees  in  the  Indian 
Service,  who  are  furnished  quarters,  necessary  heat  and  light  for  such  quarters 
without  charge,  such  heat  and  light  to  be  paid  for  out  of  the  fund  chargeable 
with  the  cost  of  heating  and  lighting  other  buildings  at  the  same  place:  And 
provided  further,  That  the  amount  so  expended  for  agency  purposes  shall  not 
be  included  in  the  maximum  amounts  for  compensation  of  employees  prescribed 
by  section  1,  Act  of  August  24,  1912. 

For  Act  of  Aug.  24,  1912,  sec.  1,  mentioned  in  the  text,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  763. 

•  •  •  [Indian  reservations  —  unallotted  lands  —  leases  —  mining  claims  — 
sec.  26  of  Act  of  June  30, 1919,  amended.]  That  section  26  of  the  Act  entitled 
**An  Act  making  appropriations  for  the  current  and  contingent  expenses  of  the 
Bureau  of  Indian  Affairs,  for  fulfilling  treaty  stipulations  with  various  Indian 
tribes,  and  for  other  purposes,  for  the  fiscal  year  ending  June  30,  1920," 
approved  June  30,  1919  (Public,  Numbered  3,  Sixty-sixth  Congress),  be  amended 
as  follows : 

**  That  wherever  the  term  *  metalliferous  '  is  used  in  said  section  26  of  the 
above-entitled  Act,  it  shall  be  defined  and  construed  by  the  Secretary  of  the 
Interior  to  include  magnesite,  gypsum,  limestone,  and  asbestos." 

For  sec.  26  amended  by  the  text,  see    1919  Supp.  Fed.  Stat.  Ann.  78. 

•  *  *  [Restricted  allotments  —  leases  for  farming  and  grazing  purposes 
—  Pive  Civilized  Tribes  excepted.]  That  the  restricted  allotment  of  any  Indian 
may  be  leased  for  farming  and  grazing  purposes  by  the  allottee  or  his  heirs, 
subject  only  to  the  approval  of  the  superintendent  or  other  officer  in  charge  of 
the  reservation  where  the  land  is  located,  under  such  rules  and  regulations 
as  the  Secretary  of  the  Interior  may  prescribe :  Provided,  That  this  provision 
shall  not  apply  to  the  Pive  Civilized  Tribes. 

•  •  •  [Five  CiviUxed  Tribes  —  tribal  funds  —  expenditures  —  appropria- 
tion by  Congress  —  schools.]  That  hereafter  no  money  shall  be  expended  from 
tribal  funds  belonging  to  the  Five  Civilized  Tribes  without  specific  appropria- 
tion by  Congress,  except  as  follows:  Equalization  of  allotments,  per  capita 
and  other  payments  authorized  by  law  to  individual  members  of  the  respective 
tribes,  tribal  and  other  Indian  schools  for  the  current  fiscal  year  under  existing 
law,  salaries  and  contingent  expenses  of  governors,  chiefs,  assistant  chiefs, 
secretaries,  interpreters,  and  mining  trustees  of  the  tribes  for  the  current 
fiscal  year  at  salaries  at  the  rate  heretofore  paid,  and  one  attorney  each  for 
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the  Choctaw,  Chickasaw,  and  Creek  Tribes  employed  under  contract  approved 
by  the  President,  under  existing  law,  for  the  current  fiscal  year:  Provided 
further,  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  continue 
during  the  ensuing  fiscal  year  the  tribal  and  other  schools  among  the  Choctaw, 
Chickasaw,  Creek,  and  Seminole  Tribes  from  the  tribal  funds  of  those  nations, 
within  his  discretion  and  under  such  rules  and  regulations  as  he  may  prescribe  : 
And  provided  further,  That  the  Secretary  of  the  Interior  is  hereby  empowered, 
during  the  fiscal  year  ending  June  30,  1922,  to  expend  funds  of  the  Choctaw, 
Chickasaw,  Creek,  and  Seminole  Nations  available  for  school  purposes  under 
existing  law  for  such  repairs,  improvements,  or  new  buildings  as  he  may 
deem  essential  for  the  proper  conduct  of  the  several  schools  of  said  tribes. 


An  Act  Authoriang  appropriations  and  expenditures  for  the  administration 
of  Indian  Affairs,  and  for  other  purposes. 

[Act  of  Nov,  2,  1921.] 

[Bureau  of  Indian  Affairs  —  expenditures  for  specified  purposes.]  That  the 
Bureau  of  Indian  Affairs,  under  the  supervision  of  the  Secretary  of  the  Interior, 
shall  direct,  supervise,  and  expend  such  moneys  as  Congress  may  from  time  to 
time  appropriate,  for  the  benefit,  care,  and  assistance  of  the  Indians  throughout 
the  United  States  for  the  following  purposes: 

General  support  and  civilization,  including  education. 

For  relief  of  distress  and  conservation  of  health. 

For  indu.strial  assistance  and  advancement  and  general  administration  of 
Indian  property. 

For  extension,  improvement,  operation,  and  maintenance  of  existing  Indian 
irrigation  systems  and  for  development  of  water  supplies. 

For  the  enlargement,  extension,  improvement,  and  repair  of  the  buildings 
and  grounds  of  existing  plants  and  projects. 

For  the  employment  of  inspectors,  supervisors,  superintendents,  clerks,  field 
matrons,  farmers,  physicians,  Indian  police,  Indian  judges,  and  other  employees. 

For  the  suppression  of  traffic  in  intoxicating  liquor  and  deleterious  drugs. 

For  the  purchase  of  horse-drawn  and  motor-propelled  passenger-carrying 
vehicles  for  official  use. 

And  for  general  and  incidental  expenses  in  connection  with  the  administration 
of  Indian  affairs. 


INFANT  HYGIENE 

See  Health  and  Quarantine 


INJUNCTIONS 

See  Stockyards 
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INNKEEPERS 

See  District  of  Columbia 


INSULAR  POSSESSIONS 

See  Hawaiian  Islands  ;  Phiuppinb  Islands  ;  Pobto  Bioo  ;  Virgin  Islands 


INSURANCE 

See  Hospitals  and  Asylums;  Internal  Revenue;  War  Department  and 

MiLiTABY  Establishment 


INTERIOR  DEPARTMENT 

Act  of  March  3, 1921  (Legislative,  Executive  and  Judicial  Appropriation  Act), 
114. 
Sec.    1,  Surveyors  Oeneral  —  DetaU  of  (Jlerks,  114, 

[Sbo.  1.]  •  •  •  [Surveyors  general  —  detail  of  olerks.]  The  Secretary 
of  the  Interior  is  authorized  to  detail  temporarily  clerks  from  the  office  of  one 
surveyor  general  to  another  as  the  necessities  of  the  service  may  require  and 
to  pay  their  actual  necessary  traveling  expenses  in  going  to  and  returning 
from  such  office  out  of  the  appropriation  for  surveying  the  public  lands.  A 
detailed  statement  of  traveling  expenses  incurred  hereunder  shall  be  made  to 
Congress  at  the  beginning  of  each  regular  session  thereof. 

This  is  from  the  LegiBlative^  Executive  and  Judicial  Appropriation  Act  of  March  3,  1921. 
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Act  of  Oct.  14,  1921,  121. 

Tobacco,  Snuff,  Cigars,  and  Cigarettes  Abandoned  or  Forfeited  — 

Distribution   to    United  States  Hospitals  —  R.   8.   Sec.   3369 

Amended,  121. 
Act  of  Nov.  23,  1921  C  Revewue  Act  of  1921  "),  122. 

TITLE  /.—  GENERAL  DEFINITIONS. 

Sec.        1.  Citation  of  Act  As  "  Revenue  Act  of  1921,'*  122. 
2.  Terms  Used  in  Act  Defined,  122. 

TITLE  II.— INCOME  TAX. 

Pabt  I. —  General  Provisions. 

200.  Definitions,  122. 

(1)  ''  Taxable  year  "— "  fiscal  year,''  122. 

(2)  ''  Fiduciary,"  123. 

(3)  "  Withholding  Agent,"  123. 

(4)  "  Paid,"  123. 

(5)  "  Personal  Service  Corporation,"  123. 
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Sec.    201.  Dividends,  123. 

202.  Basis  for  Determining  Oain  or  Loss,  124. 

203.  Inventories,  126. 

204.  Net  Losses,  126. 

205.  Fiscal  Years  1920-1921  and  1921-1922, 127. 

206.  Capital  Gain,  128. 

Part  II. —  iNDivrouALB. 

210.  Normal  Tax,  129. 

211.  Surtax,  129. 

212.  Net  Income  of  Individuals  Defined,  133. 

213.  Gross  Income  Defined,  133. 

214.  Deductions  Allowed  Individuals,  135. 

215.  Items  Not  Deductible,  138. 

216.  Credits  Allowed  Individuals,  139. 

217.  Net  Income  of  Nonresident  Alien  Individuals,  139. 

218.  Partnerships  and  Personal  Service  Corporations,  142. 

219.  Estates  and  Trusts,  142. 

220.  Evasion  of  Surtaxes  by  Incorporation,  144. 

221.  Payment  of  Individual's  Tax  at  Source,  144. 

222.  Credit  for  Taxes  in  Case  of  Individuals,  146. 

223.  Individual  Returns,  147. 

224.  Partnership  Returns,  147. 

225.  Fiduciary  Returns,  147. 

226.  Returns  for  a  Period  of  Less  than  Twelve  Months,  148. 

227.  Time  and  Place  for  Filing  Individual,  Partnership,  and  Fidu- 
ciary Returns,  148. 

228.  Understatement  in  Returns,  148. 

229.  Incorporation  of  Individual  or  Partnership  Business,  149. 

Part  III. —  Corporations. 

230.  Tax  on  Corporations,  149. 

231.  Conditional  and  Other  Exemptions  of  Corporations,  149, 

232.  Net  Income  of  Corporations  Defined,  150. 

233.  Gross  Income  of  Corporations  Defined,  151. 

234.  Deductions  Allowed  Corporations,  151. 

235.  Items  Not  Deductible  by  Corporations,  154. 

236.  Credits  Allowed  Corporations,  154. 

237.  Payment  of.  Corporation  Income  Tax  at  Source,  155, 

238.  Credit  for  Taxes  in  Case  of  Corporations,  155. 

239.  Corporation  Returns,  156. 

240.  Consolidated  Returns  of  Corporations,  157. 

241.  Time  and  Place  for  Filing  Corporate  Returns,  157. 

TAXES  ON  INSURANCE  COMPANIES. 

242.  "  Life  Insurance  Company  "  Defined,  158. 

243.  Rate  of  Tax  on  Life  Insurance  Company,  158. 

244.  Definitions  —  **  Gross  Income  " — ^'  Reserve  Funds  Required  by 

Law,"  158. 

245.  **  Net  Income"  of  Life   Insurance   Companies — What  Con- 

stitutes Deductions,  158. 
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Sec.    246.  Insurance  Companies  Other  than  Life  and  Mutual  —  Bate  of 

Tax  — Terms  Defined,  160. 
247.  Deductions  Affecting  Insurance  Compahies  Other  than  Life  and 
Mutual,  161. 

Part  IV. —  Administrative  Provisions. 

250.  Payment  of  Taxes,  161. 

251.  Receipts  for  Taxes,  165. 

252.  Refunds,  166. 

253.  Penalties,  166. 

254.  Returns  of  Payments  of  Dividends,  167. 

255.  Returns  of  Brokers,  167. 

256.  Information  at  Source,  167. 

257.  Returns  to  Be  Public  Records,  167. 

258.  Publication  of  Statistics,  168. 

259.  Collection  of  Foreign  Items,  168. 

260.  Citizens  of  Possessions  of  the  United  States,  168. 

261.  Porto  Rico  and  Philippine  Islands,  169. 

262.  Income  from  Sources  within  the  Possessions  of  the  United  States. 

169. 

263.  Effective  Date  of  Title,  169. 

TITLE  III.—  WAR-PROFITS  AND  EXCESS-PROFITS  TAX  FOR  1921. 

Part  I. —  General  Definitions. 

300.  Terms  Used  in  Title  Defined,  169. 

Part  II. —  Imposition  of  Tax, 

301.  Rate  of  Tax,  169. 

302.  Tax  Limitations,  170. 

303.  Net  Income   Derived  from   Different   Sources  —  Computation, 

170. 

304.  Corporations  When  Exempt  from  Taxation  under  This  Title, 

171. 

305.  Period   of  Computation  as  Affecting  Amount  of  Exemption, 

171. 

Part  III. —  Excess-Profits  Credit. 
312.  Elements  of  Credit  —  Foreign  Corporation,  171. 

Part  IV. —  Net  Income. 
320.  Basis  of  Ascertainment,  171. 

Part  V. —  Invested  Capitaij. 

325.  Terms  in  Title  Defined,  172. 

326.  Inserted  Capital  —  Meaning  and  Scope  of  Term,  172. 

327.  Enumeration  of  Cases  Specially  Considered  for  Purposes  of 

Taxation,  173. 

328.  Determination  of  Tax  of  Specially  Considered  Cases,  174. 

Part  VI. —  Reorganizations. 

331.  Reorganizations,  etc.,  after  March  3,  1917  —  Determination  of 
Invested  Capitol — Transferred  Assets,  174. 
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Part  VII. —  Miscellaneous. 

Sec.    335.  Period  Covered  by  Return  of  Corporation  as  Affecting  Amount 

of  Tax  —  Refund  of  Tax,  175. 

336.  Corporations  Required  to  Make   Return  under   Title  —  Laws 

Affecting  Returns  and  Payment  of  Taxes,  175. 

337.  Sales  of  Mines,  OU  or  Oas  Wells  —  Amount  of  Tax,  175. 

338.  Effective  Date  of  Title,  175. 

TITLE  lY.—  ESTATE  TAX. 

400.  Terms    Defined  — "  Executor ''—''  Net    Estate  "—'' Month '* 

—"  Collector,''  175. 

401.  Imposition  of  Tax  —  Ammmt  —  Persons  Dying  in  Military  or 

Naval  Services,  176. 

402.  Value  of  Gross  Estate  —  Determination,  177. 

403.  Value  of  Net  Estate  —  Determination,  178. 

404.  Duty    of    Executor  —  Notice  —  Return  —  Assessment    of    Tax, 

180. 

405.  Return  When  Required  to  Be  Made  hy  Collector,  180. 

406.  Payment  of  Tax  —  Time  —  Interest,  181. 

407.  Payment  of  Tax  —  to  Whom  Made  —  Amount  Undetermined, 

181. 

408.  Unpaid  Taxes  —  Collection  —  Satisfaction  of  Tax  Out  of  Dis- 

tributed Portion  of  Estate  —  Proceeds  of  Insurance  Policies, 
181. 

409.  Unpaid  Tax  as  Hen  —  Transfers  of  Property  in  Anticipation  of 

Death  —  Innocent  Purchasers  for  Value,  182. 

410.  Violations  of  Act  —  Penalties,  182. 

411.  Property  Situated  in  China  —  Collection  of  Tax  —  Repeal  of 

Proviso  in  Act  of  June  4,  1920,  183. 

TITLE  v.—  TAX  ON  TELEGRAPH  AND  TELEPHONE  MESSAGES. 

500.  Amount  of  Tax,  183. 

501.  Tax  by  Whom  Paid,  184. 

502.  Collection    of    Tax  —  Refunds  —  Returns  —  Penalty   for   Non- 

payment, 184. 

TITLE  VI.—  TAX  ON  BEVERAGES  AND  CONSTITUENT  PARTS 

THEREOF. 

600.  Distilled  Spirits —Amount  of  Tax  — When  Due  — Sec.  600 {a) 

of  Revenue  Act  of  1918  Amended,  184. 

601.  Distilled  Spirits  and  Wines  Hereafter  Rectified,  etc. — Addi- 

tional Tax  —  Floor  Tax  —  Cordials  and  Liquors  —  Blends  — 
Rectifiers  —  Sec.  605  of  Revenue  Act  of  1918  Amended,  185. 

602.  Soft  Drinks,  185. 

(a)  Cereal  Drinks,  185. 

(6)  Fruit  Juices,  185. 

(c)  Still  Drinks,  185. 

(d)  Mineral  and  Other  Table  Waters,  185, 
ie)  Fountain  Sirups,  185. 

(/)  Carbonic  Acid  Gas,  186. 

603.  Returns  —  Payment    of    Taxes  —  Penalties  —  Registration    of 

Persons  Subject  to  Tax,  186. 
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TITLE  VIL—  TAX  ON  CIGARS,  TOBACCO,  AND  MANUFACTURES 

THEREOF. 

Sec.    700.  (a)  Cigars  and  Cigarettes — Amount  of  Tax,  186, 
(5)  Price  of  Cigars,  How  Fixed,  187. 

(c)  Labels  on  Boxes,  etc.,  187. 

(d)  Cigarettes  and  Small  Cigars  —  Packing  and  Stamping,  187. 
701.  (a)   Tobacco  and  Snuff — Amount  oj  Tax,  187. 

(b)  Tobacco  and  Snuff  How  Put  Up  and  Prepared  —  R.  S.  Sec. 
3362  re-enacted,  187. 

703.  Cigarette  Paper  — Amount  of  Tax  —  Bond  —  Records  —  Return, 

188. 

704.  Leaf  Tobacco  —  Requirements  Imposed  on  Dealers  —  R.  S.  Sec. 

3360  re-enacted,  189. 

TITLE  VIII.—  TAX  ON  ADMISSIONS  AND  DUES. 

800.  Admissions  —  Amount  of  Tax  —  Places  Affected,  190. 

801.  Club  Dues  and  Fees,  192. 

802.  Collection  of  Tax  on  Ad/missions,  Dues  and  Fees,  192. 

TITLE  IX.— EXCISE  TAXES. 

900.  Enumeration  of  Articles  Taxed  — Amount  of  Tax,  192. 

901.  Articles  Subject  to  Tax  Sold  or  Leased  at  Less  Than  Fair  Mar- 

ket Value  —  Effect,  193. 

902.  Sculpture  and  Other  Art  Articles,  193 

903.  Returns  —  Payment  of  Tax  —  Penalty  for  Nonpayment,  194. 

904.  I/uxury  Taxes — Articles  Affected,  194. 

905.  Tax  on  Jewelry,  etc. —  Watches  and  Clocks  —  Glasses  —  Returns 

—  Payment  of  Tax,  194. 

906.  Executory  Contracts  of  Sales  Made  Prior  to  Aug.  15,  1921  — 

Payment  of  Taxes  —  Refunds,  195. 

TITLE  X.— SPECIAL  TAXES. 

1000.  Capital  Stock  Tax,  196. 

Miscellaneous  Occupational  Taxes. 

1001.  (o)   Occupations  Enumerated,  196. 

(1)  Brokers,  196. 

(2)  Pawnbrokers,  196. 

(3)  Ship  Brokers,  197. 

(4)  Customhouse  Brokers,  197. 

(5)  Proprietors  of  Theaters,  197. 
{6)  Proprietors  of  Circuses,  197. 

(7)  Proprietors  or  Agents  of  all  Other  Public  Exhibi- 
tions, 197. 

{8)  Proprietors  of  Bowling  Alleys  and  Billiard  Rooms, 
197. 

{9)  Proprietors  of  Shooting  Oalleries,  197. 

(10)  Proprietors  of  Riding  Academies,  198. 

(11)  Persons  Carrying  on  the  Business  of  Operating  or 

Renting  Passenger  Automobiles,  198. 
{12)  Brewers,  Distillers,  Liquor  Dealers,  etc.,  198. 

(b)  Payment  of  Tax  as  Exempting  from  State  Laws,  198. 

(c)  Tax  Imposed  in  Lieu  of  Tax  in  Revenue  Act  of  1918,  198. 
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Sec.  1002.  Special  Tobacco  Manufacturers'  Tax,  198. 

1003.  Special  Tax  on  Use  of  Boats,  199. 

1004.  Penalty  for  Nonpayment  of  Special  Taxes,  199. 

Tax  on  Narcotics. 

1005.  Opium,  Coca  Leaves  and  Preparations  Therefrom  —  Regulation 

of  Traffic  —  Registration  — Amount  of  Tax  —  Collection  — ^ 
Harrison  Act,  200. 

1006.  Preparations  Containing  Limited  Quantities  of  Opium,  Mor- 

phine, etc.  —  Application  of  Harrison  Act  —  Record  of  Sales, 
etc.  —  Registration  —  Decocainized  Coca  Leaves  and  Prepa- 
rations Therefrom,  202. 

1007.  Confiscation  and  Forfeiture  of  Seized  Opiwm,  Coca  Leaves,  etc. 

—  Disposition  of  Forfeited  Drugs,  203. 

TITLE  XL—  STAMP  TAXES. 

1100.  Instruments,  Matters  and  Things  Affected  by  Title,  203. 

1101.  Instruments,  etc..  Not  Affected  hy  Title,  203. 

1102.  Offenses  —  Failure  to  Pay  Tax  or  Cancel  Stamps,  204. 

1103.  Offenses  —  Fraud  —  Tampering   vnth  Stamped  Instrument  — 

Insufficient  Stamping  —  Used  Stamps  —  Reuse  and  Possession 

—  Counterfeit  Stamps,  204. 

1104.  Cancellation  of  Stamps  —  Method,  204. 

1105.  Preparation  and  Distribution  of  Stamps  —  Collection  of  Stamp 

Taxes  Omitted  from  Instrument,  etc.,  205. 

1106.  Distribution  of  Stamps  to  Postmaster,  205. 

1107.  Distribution  of  Stamps  to  Assistant  Treasurer,  etc.,  205. 

Schedule  A. —  Stamp  Taxes. 

1.  Bonds  of  Indebtedness,  205. 

2.  Capital  Stock,  Issued,  206. 

3.  Capital  Stock,  Sales  or  Transfers,  206. 

4.  Produce,  Sales  of,  on  Exhange,  207. 

5.  Drafts,  Checks  and  Notes,  207. 

6.  Conveyances,  208. 

7.  Entry  of  Any  Ooods,  Wares,  or  Merchandise,  208. 

8.  Entry  for  the  Withdrawal  of  Any  Goods,  208. 

9.  Passage  Ticket,  208. 

10.  Proxy,  208. 

11.  Power  of  Attorney,  208. 

12.  Playing  Cards,  208. 

13.  Insurance  Policies,  208. 

TITLE  XII.—  TAX  ON  EMPLOYMENT  OF  CHILD  LABOR. 

1200.  Kind  of  Employment  Affected  by  Title  —  Hours  of  Employ- 

ment— Amount  of  Tax  —  Net  Profits,  209. 

1201.  Computation  of  Net  Profits,  209. 

1202.  Sale  of  Products  at  Less  than  Fair  Market  Price  —  Collusion, 

210. 

1203.  Oood  Faith  as  Relieving  Employer  from  Tax  —  Employment 

Certificate  —  Mistake  as  to  Age,  210. 
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Sec,  1204.  Returns,  210. 

1205.  Assessment  and  Collection  of  Tax,  211. 

1206.  Inspection  of  Mines,  Factories,  etc. —  Penalty  for  Ohstrvcting 

Inspection,  211. 

1207.  "  Taxable  Tear  ''  —  Meaning,  211. 

TITLE  XIII.— GENERAL  ADMINISTRATIVE  PROVISIONS. 

1300.  Laws  Made  Applicable,  211. 

1301.  Method  of  Collecting  Tax,  211. 

1302.  Penalties,  211. 

1303.  Rules  and  Regulations,  212. 

1304.  Overpayments  and  Over  collections,  212. 

1305.  Articles  Exported,  212, 

1306.  Fractional  Parts  of  a  Cent,  212. 

1307.  Returns,  213. 

1308.  Examination  of  Books  and  Witnesses,  213. 

1309.  Unnecessary  Examinations,  213. 

1310.  Jurisdiction  of  Courts,  213. 

Amendments  to  Revised  Statutes. 

1311.  R.  S.  sees,  3164,  3165,  3167,  3172,  3173,  and  3176  amended,  214. 

Duty  of  Collectors  to  Report  Violations  of  Law  to  District 
Attorney,  214. 

Revenue  Officers  Who  May  Administer  Oaths  and  Take 
Evidence,  214. 

Disclosure  by  Revenue  Officers  of  Operations,  etc..  Prohibited 
—  Penalty,  214. 

Canvass  of  Districts  for  Persons  Liable  to,  and  Objects  Sub- 
ject to  Taxation,  214. 

Annual  Returns  of  Persons  Liable  to  Tax,  214. 

On  Failure,  Return  to  Be  Made  by  Officer  —  Penalty  for 
Failure  to  Make  Return,  216. 

1312.  Final  Determinations  and  Assessments,  216. 

1313.  Administrative  Review,  216. 

1314.  Retroactive  Regulations,  216. 

m 
\ 

Befunds. 

1315.  Refundment  of   Taxes,  Penalties,  etc. —  R.   S.   Sec.  3220  Re- 

encLcted,  217. 

1316.  Claims     for     Refundment  —  Limitation  —  R.     S,     Sec,     3228 

Amended,  217. 

1317.  Permanent  Indefinite  Appropriations  —  Refunding  Taxes  Ille- 

gally Collected  —  R.  S.  Sec.  3689  Repealed  in  Part,  217. 

Limitation  Upon  Suits  and  Prosecutions. 

1318.  Suits  for   Recovery   of   Taxes   Wrongfully   Collected  —  R.   S. 

Sec,  3226  Amended,  218. 

1319.  R.  S,  Sec,  3227  Repealed,  218. 

1320.  Suits  for  Collection  of  Any  Internal  Revenue  Tax,  218. 

1321.  Prosecution  for  Offenses  Against  Internal  Revenue  Laws  —  Act 

of  July  5,  1884,  Amended,  218. 
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Assessments. 
Sec,  1322.  Time  of  Assessments  —  Effect  of  Fraud,  etc.,  219. 

Fraudulent  Returns. 

1323.  Recoveri/  of  Taxes  Collected  under  Second  Assessment  Based  on 

Fraudulent  Returns  — R.  S.  Sec.  8225  Re-enacted,  219. 

1324.  Interest  on  Refunds  and  Judgments,  219. 

1325.  Payments  of  Taxes  by  Check  or  United  States  Securities,  220. 

1326.  Frauds  on  Purchasers,  220. 

1327.  Tax  Simplification  Board,  220. 

1328.  Consolidation  of  Liberty  Bond  Tax  Exemptions,  221. 

1329.  Deposit  of  United  States  Bonds  or  Notes  in  Lieu  of  Surety.   {See 

Surety  and  Suretyship),  221. 

1330.  Lost  Stamps  for  Tobacco,  Cigars,  and  So  Forth  —  R.  8.  Sec, 

3315  Re-enacted,  221. 

1331.  Consolidated  Returns  for  Year  1917,  222 

1332.  Alternative  Tax  on  Personal  Service  Corporations,  222, 

TITLE  XIV.— GENERAL  PROVISIONS. 

1400.  Repeals,  223. 

1401.  Increase  in  Note  Authorization.     (See  Public  Debt),  224. 

1402.  Increase  in  Treasury  Savings  Certificate  Limit.     {See  Pubuc 

Debt),  224. 

1403.  Saving  Clause  in  Event  of  Unconstitutionality,  224, 

1404.  Effective  Bate  of  Act,  224. 

CROSS-SSFBRENCE 

See  also  CUSTOMS  DUTIES 

An  Act  Authorizing  the  distribution  of  abandoned  or  forfeited  tobacco,  tmuff, 
cigars,  or  cigarettes  to  hospitals  maintained  by  the  United  States  for  the 
use  of  present  or  former  members  of  the  military  or  naval  forces  of  the 
United  States. 

[Act  of  Oct.  14, 1921.] 

[Tobacco,  snoff,  cigars,  and  cigarettes  abandoned  or  forfeited  —  distribu- 
tion to  United  States  hospitals  —  K.  S.  sec*  3369  amended.]  That  the  last  pro- 
viso of  section  3369  of  the  Revised  Statutes  is  amended  to  read  as  follows : 

*^And  provided  further.  That  in  case  it  shall  appear  that  any  abandoned,  con- 
demned, or  forfeited  tobacco,  snuflf,  cigars,  or  cigarettes,  when  offered  for  sale, 
will  not  bring  a  price  equal  to  the  tax  due  and  payable  thereon,  such  goods  shall 
not  be  sold  for  consumption  in  the  United  States;  and  upon  application  made 
to  the  Commissioner  of  Internal  Revenue,  he  is  authorized  to  oMer  the  destruc- 
tion of  such  tobacco,  snuff,  cigars,  or  cigarettes  by  the  oflScer  in  whose  custody 
and  control  the  same  may  be  at  the  time,  and  in  such  manner  and  under  such 
regulations  as  the  Commissioner  of  Internal  Revenue  may  prescribe,  or  he 
may,  under  such  regulations,  order  delivery  of  such  tobacco,  snuff,  cigars,  or 
cigarettes,  without  payment  of  any  tax,  to  any  hospital  maintained  by  the 
United  States  for  the  use  of  present  or  former  members  of  the  military  or  naval 
forces  of  the  United  States." 

For  R.  S.  sec.  3360,  here  amended,  see  4  Fed.  Stat.  Ann.   (Sd    ed.)   145. 
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An  Act  To  reduce  and  equalize  taxation,  to  provide  revenue,  and  for  other 

purposes. 

[Act  of  Nov.  23, 1921.] 

Title  I.— General  Definitions. 

Section  1.  [Citation  of  Act  as  "  Revenue  Act  of  1921."]  That  this  Act  may 
be  cited  as  the  **  Revenue  Act  of  1921." 

Sec.  2.  [Terms  used  in  Act  defined.]    That  when  used  in  this  Act  — 

(1)  The  term  **  person  "  includes  partnerships  and  corporations,  as  well  as 
individuals ; 

(2)  The  term  '*  corporation  "  includes  associations,  joint-stock  companies, 
and  insurance  companies ; 

(3)  The  term  **  domestic  "  when  applied  to  a  corporation  or  partnership 
means  created  or  organized  in  the  United  States ; 

(4)  The  term  **  foreign  "  when  applied  to  a  corporation  or  partnership 
means  created  or  organized  outside  the  United  States ; 

(5)  The  term  **  United  States  "  when  used  in  a  geographical  sense  includes 
only  the  States,  the  Territories  of  Alaska  and  Hawaii,  and  the  District  of 
Columbia ; 

(6)  The  term  *'  Secretary  "  means  the  Secretary  of  the  Treasury; 

(7)  The  term  **  Commissioner  "  means  the  Commissioner  of  Internal 
Revenue ; 

(8)  The  term  *'  collector  "  means  coUector  of  internal  revenue; 

(9)  The  term  **  taxpayer  "  includes  any  person,  trust  or  estate  subject  to  a 
tax  imposed  by  this  Act ; 

(10)  The  term  '*  military  or  naval  forces  of  the  United  States  "  includes  the 
Marine  Corps,  the  Coast  Guard,  the  Army  Nurse  Corps,  Female,  and  the  Navy 
Nurse  Corps,  Female,  but  this  shall  not  be  deemed  to  exclude  other  units  other- 
wise included  within  such  terms ;  and 

(11)  The  term  *'  Government  contract  "  means  (a)  a  contract  made  with 
the  United  States,  or  with  any  department,  bureau,  officer,  commission,  board, 
or  agency,  under  the  United  States  and  acting  in  its  behalf,  or  with  any  agency 
controlled  by  any  of  the  above  if  the  contract  is  for  the  benefit  of  the  United 
States,  or  (b)  a  subcontract  made  with  a  contractor  performing  such  a  contract 
if  the  products  or  services  to  be  furnished  under  the  subcontract  are  for  the 
benefit  of  the  United  States.  The  term  **  Government  contract  or  contracts 
made  between  April  6,  1917,  and  November  11,  1918,  both  dates  inclusive 
when  applied  to  a  contract  of  the  kind  referred  to  in  clause  (a)  of  this  sub- 
division, includes  all  such  contracts  which,  although  entered  into  during  such 
period,  were  originally  not  enforceable,  but  which  have  been  or  may  become 
enforceable  by  reason  of  subsequent  validation  in  pursuance  of  law. 

Title  II. — ^^  Income  Tax. 

PART  I. —  GENERAL  PROVISIONS. 

Sec.  200.  Definitions.    That  when  used  in  this  title  — 
(1)  ["  Taxable  year  "  —  "  fiscal  year."]    The  term  **  taxable  year  "  means 
the  calendar  year,  or  the  fiscal  year  ending  during  such  calendar  year,  upon  the 
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basis  of  which  the  net  income  is  computed  under  section  212  or  section  232.  The 
term  '*  fiscal  year  "  means  an  accounting  period  of  twelve  months  ending  on 
the  last  day  of  any  month  other  than  December.  The  first  taxable  year,  to  be 
called  the  taxable  year  1921,  shall  be  the  calendar  year  1921  or  any  fiscal  year 
ending  during  the  calendar  year  1921 ; 

(2)  I**  Fiduciaiy.'']  The  term  **  fiduciary  "  means  a  guardian,  trustee, 
executor,  administrator,  receiver,  conservator,  or  any  person  acting  in  any 
fiduciary  capacity  for  any  person,  trust  or  estate ; 

(3)  [*'  Withholding  agent.'']  The  term  **  withholding  agent ''  means  any 
person  required  to  deduct  and  withhold  any  tax  under  the  provisions  of  section 
221  or  section  237 ; 

(4)  [**  Paid."]  The  term  **  paid,"  for  the  purposes  of  the  deductions  and 
credits  under  this  title,  means  **  paid  or  accrued  "  or  **  paid  or  incurred,"  and 
the  terms  *'  paid  or  incurred  "  and  **  paid  or  accrued  "  shall  be  construed 
according  to  the  method  of  accounting  upon  the  basis  of  which  the  net  income  is 
computed  under  section  212 ;  and 

(5)  I**  Personal  service  corporatioiL"]  The  term  **  personal  service  cor- 
poration  "  means  a  corporation  whose  income  is  to  be  ascribed  primarily  to  the 
activities  of  the  principal  owners  or  stockholders  who  are  themselves  regularly 
engaged  in  the  active  conduct  of  the  affairs  of  the  corporation  and  in  which 
capital  (whether  invested  or  borrowed)  is  not  a  material  income-producing 
factor ;  but  does  not  include  any  foreign  corporation,  nor  any  corporation  50  per 
centum  or  more  of  whose  gross  income  consists  either  (1)  of  gains,  profits,  or 
income  derived  from  trading  as  a  principal,  or  (2)  of  gains,  profits,  commissions, 
or  other  income,  derived  from  a  Government  contract  or  contracts  made  between 
April  6, 1917,  and  November  11, 1918,  both  dates  inclusive. 

Sec.  201.  Dividends,  (a)  That  the  term  "  dividend  "  when  used  in  this 
title  (except  in  paragraph  (10)  of  subdivision  (a)  of  section  234  and  para- 
graph (4)  of  subdivision  (a)  of  section  245)  means  any  distribution  made  by  a 
cori)oration  to  its  shareholders  or  members,  whether  in  cash  or  in  other  prop- 
erty, out  of  its  earnings  or  profits  accumulated  since  February  28,  1913,  except 
a  distribution  made  by  a  personal  service  corporation  out  of  earnings  or  profits 
accumulated  since  December  31,  1917,  and  prior  to  January  1,  1922. 

(b)  For  the  purposes  of  this  Act  every  distribution  is  made  out  of  earnings 
or  profits,  and  from  the  most  recently  accumulated  earnings  or  profits,  to  the 
extent  of  such  earnings  or  profits  accumulated  since  February  28,  1913 ;  but  any 
earnings  or  profits  accumulated  or  increase  in  value  of  property  accrued  prior 
to  March  1,  1913,  may  be  distributed  exempt  from  the  tax,  after  the  earnings 
and  profits  accumulated  since  February  28,  1913,  have  been  distributed.  If  any 
such  tax-free  distribution  has  been  made  the  distributee  shall  not  be  allowed 
as  a  deduction  from  gross  income  any  loss  sustained  from  the  sale  or  other 
disposition  of  his  stock  or  shares  unless,  and  then  only  to  the  extent  that,  the 
basis  provided  in  section  202  exceeds  the  sum  of  (1)  the  amount  realized  from 
the  sale  or  other  disp6sition  of  such  stock  or  shares,  and  (2)  the  aggregate 
amount  of  such  distributions  received  by  him  thereon. 

(c)  Any  distribution  (whether  in  cash  or  other  property)  made  by  a  corpora- 
tion to  its  shareholders  or  members  otherwise  than  out  of  (1)  earnings  or  profits 
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accumulated  since  February  28,  1913,  or  (2)  earnings  or  profits  accumulated  or 
increase  in  value  of  property  accrued  prior  to  March  1,  1913,  shall  be  applied 
against  and  reduce  the  basis  provided  in  section  202  for  the  purpose  of  ascertain- 
ing the  gain  derived  or  the  loss  sustained  from  the  sale  or  other  disposition  of 
the  stock  or  shares  by  the  distributee. 

(d)  A  stock  dividend  shall  not  be  subject  to  tax  but  if  after  the  distribution 
of  any  such  dividend  the  corporation  proceeds  to  cancel  or  redeem  its  stock  at 
such  time  and  in  such  manner  as  to  make  the  distribution  and  cancellation  or 
redemption  essentially  equivalent  to  the  distribution  of  a  taxable  dividend,  the 
amount  received  in  redemption  or  cancellation  of  the  stock  shall  be  treated  as  a 
taxable  dividend  to  the  extent  of  the  earnings  or  profits  accumulated  by  such 
corporation  after  February  28,  1913. 

(e)  For  the  purposes  of  this  Act,  a  taxable  distribution  made  by  a  corpora- 
tion to  its  shareholders  or  members  shall  be  included  in  the  gross  income  of  the 
distributees  as  of  the  date  when  the  cash  or  other  property  is  unqualifiedly  made 
subject  to  their  demands. 

(f )  Any  distribution  made  during  the  first  sixty  days  of  any  taxable  year 
shall  be  deemed  to  have  been  made  from  earnings  or  profits  accumulated  during 
preceding  taxable  years;  but  any  distribution  made  during  the  remainder  of 
the  taxable  year  shall  be  deemed  to  have  been  made  from  earnings  or  profits 
accumulated  between  the  close  of  the  preceding  taxable  year  and  the  date  of 
distribution,  to  the  extent  of  such  earnings  or  profits,  and  if  the  books  of  the 
corporation  do  not  show  the  amount  of  such  earnings  or  profits,  the  earnings 
or  profits  for  the  accounting  period  within  which  the  distribution  was  made 
shall  be  deemed  to  have  been  accumulated  ratably  during  such  period.  This 
subdivision  shall  not  be  in  effect  after  December  31, 1921. 

Sec.  202.  Basis  for  determinmg  gain  or  loss,  (a)  That  the  basis  for  ascer- 
taining the  gain  derived  or  loss  sustained  from  a  sale  or  other  disposition 
of  property,  real,  personal,  or  mixed,  acquired  after  February  28,  1913,  shall  be 
the  cost  of  such  property ;  except  that  — 

(1)  In  the  case  of  such  property,  which  should  be  included  in  the  inventory, 
the  basis  shall  be  the  last  inventory  value  thereof; 

(2)  In  the  case  of  such  property,  acquired  by  gift  after  December  31,  1920, 
the  basis  shall  be  the  same  as  that  which  it  would  have  in  the  hands  of  the 
donor  or  the  last  preceding  owner  by  whom  it  was  not  acquired  by  gift.  If  the 
facts  necessary  to  determine  such  basis  are  unknown  to  the  donee,  the  Commis- 
sioner shall,  if  possible,  obtain  such  facts  from  such  donor  or  last  preceding 
owner,  or  any  other  person  cognizant  thereof.  If  the  Commissioner  finds  it 
impossible  to  obtain  such  facts,  the  basis  shall  be  the  value  of  such  property  as 
found  by  the  Commission  as  of  the  date  or  approximate  date  at  which,  according 
to  the  best  information  the  Commissioner  is  able  to  obtain,  such  property  was 
acquired  by  such  donor  or  last  preceding  owner.  In  the  case  of  such  property 
acquired  by  gift  on  or  before  December  31,  1920,  the  basis  for  ascertaining  gain 
or  loss  from  a  sale  or  other  disposition  thereof  shall  be  the  fair  market  price  or 
value  of  such  property  at  the  time  of  such  acquisition ; 

(3)  In  the  case  of  such  property,  acquired  by  bequest,  devise,  or  inheritance, 
the  basis  shall  be  the  fair  market  price  or  value  of  such  property  at  the  time 
of  such  acquisition.    The  provisions  of  this  paragraph  shall  apply  to  <ii€  acquis?' 
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lion  of  such  property  interests  as  are  specified  in  subdivision  (c)  or  (e)   of 
section  402. 

(b)  The  basis  for  ascertaining  the  gain  derived  or  loss  sustained  from  the 
sale  or  other  disposition  of  property,  real,  personal,  or  mixed,  acquired  before 
March  1,  1913,  shall  be  the  same  as  that  provided  by  subdivision  (a) ;  but  — 

(1)  If  its  fair  market  price  or  value  as  of  March  1,  1913,  is  in  excess  of  stich 
basis,  the  gain  to  be  included  in  the  gross  income  shall  be  the  excess  of  the 
amount  realized  therefor  over  such  fair  market  price  or  value ; 

(2)  If  its  fair  market  price  or  value  as  of  March  1,  1913,  is  lower  than  such 
basis^  the  deductible  loss  is  the  excess  of  the  fair  market  price  or  value  as  of 
March  1,  1913,  over  the  amount  realized  therefor ;  and 

(3)  If  the  amount  realized  therefor  is  more  than  such  basis  but  not  more 
than  its  fair  market  price  or  value  as  of  March  1,  1913,  or  less  than  such  basis 
but  not  less  than  such  fair  market  price  or  value,  no  gain  shall  be  included  in 
and  no  loss  deducted  from  the  gross  income. 

(c)  For  the  purposes  of  this  title,  on  an  exchange  of  property,  real,  personal 
or  mixed,  for  any  other  such  property,  no  gain  or  loss  shall  be  recognized  unless 
the  property  received  in  exchange  has  a  readily  realizable  market  value;  but 
even  if  the  property  received  in  exchange  has  a  readily  realizable  market  value, 
no  gain  or  loss  shall  be  recognized  — 

(1)  When  any  such  property  held  for  investment,  or  for  productive  use  in 
trade  or  business  (not  including  stock-in-trade  or  other  property  held  primarily 
for  sale),  is  exchanged  for  property  of  a  like  kind  or  use; 

(2)  When  in  the  reorganization  of  one  or  more  corporations  a  person  receives 
in  place  of  any  stock  or  securities  owned  by  him,  stock  or  securities  in  a  corpo- 
ration a  party  to  or  resulting  from  such  reorganization.  The  word  *'  reorganiza- 
tion," as  used  in  this  paragraph,  includes  a  merger  or  consolidation  (including 
the  acquisition  by  one  corporation  of  at  least  a  majority  of  the  voting  stock  and 
at  least  a  majority  of  the  total  number  of  shares  of  all  other  classes  of  stock  of 
another  corporation,  or  of  substantially  all  the  properties  of  another  corpora- 
tion), recapitalization,  or  mere  change  in  identity,  form,  or  place  of  organiza.- 
tion  of  a  corporation,  (however  eflfected) ;  or 

(3)  When  (A)  a  person  transfers  any  property,  real,  personal  or  mixed,  to  a 
corporation,  and  immediately  after  the  transfer  is  in  control  of  such  corpora- 
tion, or  (B)  two  or  more  persons  transfer  any  such  property  to  a  corporation, 
and  immediately  after  the  transfer  are  in  control  of  such  corporation,  and  the* 
amounts  of  stock,  securities,  or  both,  received  by  such  persons  are  in  substan- 
tially the  same  proportion  as  their  interests  in  the  property  before  such  trans- 
fer. For  the  purposes  of  this  paragraph,  a  person  is,  or  two  or  more  persons 
are,  **  in  control  ''  of  a  corporation  when  owning  at  least  80  per  centum  of  the 
voting  stock  and  at  least  80  per  centum  of  the  total  number  of  shares  of  all  other 
classes  of  stock  of  the  corporation. 

(d)  (1)  Where  property  is  exchanged  for  other  property  and  no  gain  or  loss 
is  recognized  under  the  provisions  of  subdivision  (c),  the  property  received  shall, 
for  the  purposes  of  this  section,  be  treated  as  taking  the  place  of  the  property 
exchanged  therefor,  except  as  provided  in  subdivision  (e) ; 

(2)  Where  property  is  compulsorily  or  involuntarily  converted  into  cash 
or  its  equivalent  in  the  manner  described  in  paragraph  (12)  of  subdivision  (a) 
of  section  214  and  paragraph  (14)  of  subdivision  (a)  of  section  234,  and  the 
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taxpayer  proceeds  in  good  faith  to  expend  or  set  aside  the  proceeds  of  snch 
conversion  in  the  form  and  in  the  manner  therein  provided,  the  property 
acquired  shall,  for  the  purpose  of  this  section,  be  treated  as  taking  the  place  of  a 
like  proportion  of  the  property  converted. 

(3)  Where  no  deduction  is  allowed  for  a  loss  or  a  part  thereof  under  the 
provisions  of  paragraph  (5)  of  subdivision  (a)  of  section  214  and  paragraph  (4) 
of  subdivision  (a)  of  section  234,  that  part  of  the  property  acquired  with  rela- 
tion to  which  such  loss  is  disallowed  shall  for  the  purposes  of  this  section  be 
treated  as  taking  the  place  of  the  property  sold  or  disposed  of. 

(e)  Where  property  is  exchanged  for  other  property  which  has  no  readily 
realizable  market  value,  together  with  money  or  other  property  which  has  a 
readily  realizable  market  value,  then  the  money  or  the  fair  market  value  of  the 
property  having  such  readily  realizable  market  value  received  in  exchange  shall 
be  applied  against  and  reduce  the  basis,  provided  in  this  section,  of  the  property 
exchanged,  and  if  in  excess  of  such  basis,  shall  be  taxable  to  the  extent  of  the 
excess;  but  when  property  is  exchanged  for  property  specified  in  paragraphs  (1), 
(2),  and  (3)  of  subdivision  (c)  as  received  in  exchange,  together  with  money  or 
other  property  of  a  readily  realisable  market  value  other  than  that  specified  in 
such  paragraphs,  the  money  or  the  fair  market  value  of  such  other  property 
received  in  exchange  shall  be  applied  against  and  reduce  the  basis,  provided  in 
this  section,  of  the  property  exchanged,  and  if  in  excess  of  such  basis,  shall  be 
taxable  to  the  extent  of  the  excess. 

(f)  Nothing  in  this  section  shall  be  construed  to  prevent  (in  the  case  of 
property  sold  under  contract  providing  for  payment  in  installments)  the  taxa- 
tion of  that  portion  of  any  installment  payment  representing  gain  or  profit  in 
the  year  in  which  such  payment  is  received. 

Sec.  203.  Inventories.  That  whenever  in  the  opinion  of  the  Commissioner 
the  use  of  inventories  is  necessary  in  order  clearly  to  determine  the  income  of 
any  taxpayer,  inventories  shall  be  taken  by  such  taxpayer  upon  such  basis  as 
the  Commissioner,  with  the  approval  of  the  Secretary,  may  prescribe  as  con- 
forming as  nearly  as  may  be  to  the  best  accounting  practice  in  the  trade  or 
business  and  as  most  clearly  reflecting  the  income. 

Sec.  204.  Net  losses,  (a)  That  as  used  in  this  section  the  term  '^  net  loss  " 
means  only  net  losses  resulting  from  the  operation  of  any  trade  or  business  regu- 
larly carried  on  by  the  taxpayer  (including  losses  sustained  from  the  sale  or 
other  disposition  of  real  estate,  machinery,  and  other  capital  assets,  used  in 
the  conduct  of  such  trade  or  business) ;  and  when  so  resulting  means  the  excess 
of  the  deductions  allowed  by  section  214  or  234,  as  the  case  may  be,  over  the 
sum  of  the  following:  (1)  the  gross  income  of  the  taxpayer  for  the  taxable 
year,  (2)  the  amount  by  which  the  interest  received  free  from  taxation  under 
this  title  exceeds  so  much  of  the  interest  paid  or  accrued  within  the  taxable 
year  on  indebtedness  as  is  not  permitted  to  be  deducted  by  paragraph  (2)  of 
subdivision  (a)  of  section  214  or  by  paragraph  (2)  of  subdivision  (a)  of  sec- 
tion 234,  (3)  the  amount  by  which  the  deductible  losses  not  sustained  in  such 
trade  or  business  exceed  the  taxable  gains  or  profits  not  derived  from  such  trade 
or  business,  (4)  amounts  received  as  dividends  and  allowed  as  a  deduction  under 
paragraph  (6)  of  subdivision  (a)  of  section  234,  and  (5)  so  much  of  the  deple- 
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tion  deduction  allowed  with  respect  to  any  mine,  oil  or  gas  well  as  is  based  upon 
discovery  value  in  lieu  of  cost. 

(b)  If  for  any  taxable  year  beginning  after  December  31,  1920,  it  appears 
upon  the  production  of  evidence  satisfactory  to  the  Commissioner  that  any  tax- 
payer has  sustained  a  net  loss,  the  amount  thereof  shall  be  deducted  from  the 
net  income  of  the  taxpayer  for  the  succeeding  taxable  year;  and  if  such  net 
loss  is  in  excess  of  the  net  income  for  such  succeeding  taxable  year,  the  amount 
of  such  excess  shall  be  allowed  as  a  deduction  in  computing  the  net  income  for 
the  next  succeeding  taxable  year ;  the  deduction  in  all  cases  to  be  made  under 
regulations  prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary. 

(c)  The  benefit  of  this  section  shall  be  allowed  to  the  members  of  a  partner- 
ship and  the  beneficiaries  of  an  estate  or  trust,  and  to  insurance  companies  sub- 
ject to  the  tax  imposed  by  section  243  or  246,  under  regulations  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary. 

(d)  If  it  appears,  upon  the  production  of  evidence  satisfactory  to  the  Com- 
missioner, that  a  taxpayer  having  a  fiscal  year  beginning  in  1920  and  ending 
in  1921  has  sustained  a  net  loss  during  such  fiscal  year,  such  taxpayer  shall  be 
entitled  to  the  benefits  of  tliis  section  in  respect  to  the  same  proportion  of  such 
net  loss  which  the  portion  of  such  fiscal  year  falling  within  the  calendar  year 
1921  is  of  the  entire  fiscal  year. 

Sec.  205.  Tiscal  yean  1920-1921  and  1921-1922.  (a)  That  if  a  taxpayer 
makes  return  for  a  fiscal  year  beginning  in  1920  and  ending  in  1921,  his  tax 
under  this  title  for  the  taxable  year  1921  shall  be  the  sum  of  :  (1)  the  same 
proportion  of  a  tax  for  the  entire  period  computed  under  Title  II  of  the  Revenue 
Act  of  1918  at  the  rates  for  the  calendar  year  1920  which  the  portion  of  such 
period  falling  within  the  calendar  year  1920  is  of  the  entire  period,  and  (2)  the 
same  proportion  of  a  tax  for  the  entire  period  computed  under  this  title  at  the 
rates  for  the  calendar  year  1921,  which  the  portion  of  such  period  falling  within 
the  calendar  year  1921  is  of  the  entire  period. 

Any  amount  paid  before  or  after  the  passage  of  this  Act  on  account  of  the 
tax  imposed  for  such  fiscal  year  by  Title  II  of  the  Revenue  Act  of  1918  shall  be 
credited  toward  the  payment  of  the  tax  imposed  for  such  fiscal  year  by  this 
Act,  and  if  the  amount  so  paid  exceeds  the  amount  of  such  tax  imposed  by  this 
Act,  the  excess  shall  be  credited  or  refunded  in  accordance  with  the  provisions 
of  section  252. 

(b)  If  a  taxpayer  makes  return  for  a  fiscal  year  beginning  in  1921  and  end- 
ing in  1922,  his  tax  under  this  title  for  the  taxable  year  1922  shall  be  the  sum 
of:  (1)  the  same  proportion  of  a  tax  for  the  entire  period  computed  under 
this  title  (as  in  force  on  December  31,  1921)  at  the  rates  for  the  calendar  year 
1921  which  the  portion  of  such  period  falling  within  the  calendar  year  1921  is 
of  the  entire  period,  and  (2)  the  same  proportion  of  a  tax  for  the  entire  period 
computed  under  this  title  (as  in  force  on  January  1,  1922)  at  the  rates  for  the 
calendar  year  1922  which  the  portion  of  such  period  falling  within  the  calendar 
year  1922  is  of  the  entire  period :  Provided,  That  in  the  case  of  a  personal  service 
corporation  the  amount  to  be  paid  shall  be  only  that  specified  in  clause  (2). 

(c)  If  a  fiscal  year  of  a  partnership  begins  in  1920  and  ends  in  1921,  or  begins 
in  1921  and  ends  in  1922,  then  (1)  the  rates  for  the  calendar  year  during  which 
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such  fiscal  year  begins  shall  apply  to  an  amount  of  each  partner's  share  of  such 
partnership  net  income  (determined  under  the  law  applicable  to  such  year) 
equal  to  the  proportion  which  the  part  of  such  fiscal  year  falling  within  such 
calendar  year  bears  to  the  full  fiscal  year,  and  (2)  the  rates  for  the  calendar 
year  during  which  such  fiscal  year  ends  shall  apply  to  an  amount  of  each  part- 
ner's share  of  such  partnership  net  income  (determiiied  under  the  law  applicable 
to  such  calendar  year)  equal  to  the  proportion  which  the  part  of  such  fiscal  year 
falling  within  such  calendar  year  bears  to  the  full  fiscal  year. 

Sec.  206.  Capital  gsixL    (a)  That  for  the  purpose  of  this  title : 

(1)  The  term  **  capital  gain  "  means  taxable  gain  from  the  sale  or  exchange 
of  capital  assets  consummated  after  December  31,  1921 ; 

(2)  The  term  **  capital  loss  "  means  deductible  loss  resulting  from  the  sale 
or  exchange  of  capital  assets  consummated  after  December  31,  1921 ; 

(3)  The  term  **  capital  deductions  "  means  such  deductions  as  are  allowed 
under  this  title  for  the  purpose  of  computing  net  income  and  are  properly  allo- 
cable to  or  chargeable  against  items  of  capital  gain  as  defined  in  this  section ; 

(4)  The  term  **  capital  net  gain  ''  means  the  excess  of  the  total  amount  of 
capital  gain  over  the  sum  of  the  capital  deductions  and  capital  losses ; 

(5)  The  term  **  ordinary  net  income  "  means  the  net  income,  computed  in 
accordance  with  the  provisions  of  this  title,  after  excluding  all  items  of  capital 
gain,  capital  loss,  and  capital  deductions;  and 

(6)  The  term  **  capital  assets  "  as  used  in  this  section  means  property  ac- 
quired and  held  by  the  taxpayer  for  profit  or  investment  for  more  than  two 
years  (whether  or  not  connected  with  his  trade  or  business),  but  does  not 
include  property  held  for  the  personal  use  or  consumption  of  the  taxpayer  or 
his  family,  or  stock  in  trade  of  the  taxpayer  or  other  property  of  a  kind  which 
would  properly  be  included  in  the  inventory  of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year. 

(b)  In  the  case  of  any  taxpayer  (other  than  a  corporation)  who  for  any 
taxable  year  derives  a  capital  net  gain,  there  shall  (at  the  election  of  the  tax- 
payer) be  levied,  collected  and  paid,  in  lieu  of  the  taxes  imposed  by  sections  210 
and  211  of  this  title,  a  tax  determined  as  follows : 

A  partial  tax  shall  first  be  computed  upon  the  basis  of  the  ordinary  net  income 
at  the  rates  and  in  the  manner  provided  in  sections  210  and  211,  and  the  total 
tax  shall  be  this  amount  plus  12i/^  per  centum  of  the  capital  net  gain;  but  if 
the  taxpayer  elects  to  be  taxed  under  this  section  the  total  tax  shall  in  no 
such  case  be  less  than  121/2  per  centum  of  the  total  net  income.  The  total  tax 
thus  determined  shall  be  computed,  collected  and  paid  in  the  same  manner, 
at  the  same  time  and  subject  to  the  same  provisions  of  law,  including  penalties, 
as  other  taxes  under  this  title. 

(c)  In  the  case  of  a  partnership  or  of  an  estate  or  trust,  the  proper  part 
of  each  share  of  the  net  income  which  consists,  respectively,  of  ordinary  net 
income  and  capital  net  gain,  shall  be  determined  under  rules  and  regulations 
to  be  prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary,  and 
shall  be  separately  shown  in  the  return  of  the  partnership  or  estate  or  trust, 
and  shall  be  taxed  to  the  member  or  beneficiary  or  to  the  estate  or  trust  as 
provided  in  sections  218  and  219,  but  at  the  rates  and  in  the  manner  provided 
in  subdivision  (b)  of  this  section. 
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PART   n. —  INDIVIDUAL8- 

Sbc.  210.  Nonnal  Tax.  That,  in  lieu  of  the  tax  imposed  by  section  210 
of  the  Revenue  Act  of  1918,  there  shall  be  levied,  collected,  and  paid  for  each 
taxable  year  upon  the  -net  income  of  every  individual  a  normal  tax  of  8  per 
centum  of  the  amount  of  the  net.  income  in  excess  of  the  credits  provided  in 
section  216 :  Provided,  That  in.  the  case  of  a  citizen  or  resident  of  the  United 
States  the  rate  upon  the  first  $4,000  of  such  excess  amount  shall  be  4  per  centum. 

For  sec.  210  of  the  Revenue  Act  of  1918,  see  1919  Supp.  Fed.  Stat,  Ann.  94. 

Sec.  211.  Surtax,  (a)  That,  in  lieu  of  the  tax  imposed  by  section  211  of 
the  Revenue  Act  of  1918,  but  in  addition  to  the  normal  tax  imposed  by  section 
210  of  this  Act,  there  shall  be  levied,  collected,  and  paid  for  each  taxable  year 
upon  the  net  income  of  every  individual  — 

(1)  For  the  calendar  year  1921,  a  surtax  equal  to  the  sum  of  the  following: 

1  per  centum  of  the  amount  by  which  the  net  income  exceeds  $5,000  and 
does  not  exceed  $6,000 ; 

2  per  centum  of  the  amount  by  which  the  net  income  exceeds  $6,000  and 
does  not  exceed  $8,000 ; 

3  per  centum  of  the  amount  by  which  the  net  income  exceeds  $8,000  and 
does  not  exceed  $10,000 ; 

4  per  centum  of  the  amount  by  which  the  net  income  exceeds  $10,000  and 
does  not  exceed  $12,000; 

5  per  centum  of  the  amount  by  which  the  net  income  exceeds  $12,000  and 
does  not  exceed  $14,000 ; 

6  per  centum  of  the  amount  by  which  the  net  income  exceeds  $14,000  and 
does  not  exceed  $16,000 ; 

7  per  centum  of  the  amount  by  which  the  net  income  exceeds  $16,000  and 
does  not  exeeed  $18,000 ; 

8  per  centum  of  the  amount  by  which  the  net  income  exceeds  $18,000  and 
does  not  exceed  $20,000 ; 

9  per  centum  of  the  amount  by  which  the  net  income  exceeds  $20,000  and 
does  not  exceed  $22,000; 

10  per  centum  of  the  amount  by  which  the  net  income  exceeds  $22,000  and 
does  not  exceed  $24^00 ; 

11  per  centum  of  the  amount  by  which  the  net  income  exceeds  $24,000  and 
does  Tkot  exceed  $26,000 ; 

12  per  centum  of  the  amount  by  which  the  net  income  exceeds  $26,000  and 
does  not  exceed  $28,000 ; 

13  per  centum  of  the  amount  by  which  the  net  income  exceeds  $28,000  and 
does  not  exceed  $30,000 ; 

14  per  centum  of  the  amount  by  which  the  net  income  exceeds  $30,000  and 
does  not  exceed  $32,000 ; 

15  per  centum  of  the  amount  by  which  the  net  income  exceeds  $32,000  and 
does  nol  exceed  $34,000 ; 

16  per  centum  of  the  amount  by  which  the  net  income  exceeds  $34,000  and 
does  not  exceed  $36,000.; 

17  per  centum  of  the  amount  by  which  the  net  income  exceeds  $36,000  and 
does  not  exeeed  $38,000 ; 

18  per  centum  of  the  amount  by  which  the  net  income  exceeds  $38,000  and 
does  not  exceed  $40,000; 

5 
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19  per  centum  of  the 
does  not  exceed  $42,000 

20  per  centum  of  the 
does  not  exceed  $44,000 

21  per  centum  of  the 
does  not  exceed  $46,000 

22  per  centum  of  the 
does  not  exceed  $48,000 

23  per  centum  of  the 
does  not  exceed  $50,000 

24  per  centum  of  the 
does  not  exceed  $52,000 

25  per  centum  of  the 
does  not  exceed  $54,000 

26  per  centum  of  the 
does  not  exceed  $56,000 

27  per  centum  of  the 
does  not  exceed  $58,000 

28  per  centum  of  the 
does  not  exceed  $60,000 

29  per  centum  of  the 
does  not  exceed  $62,000 

30  per  centum  of  the 
does  not  exceed  $64,000 

31  per  centum  of  the 
does  not  exceed  $66,000 

32  per  centum  of  the 
does  not  exceed  $68,000 

33  per  centum  of  the 
does  not  exceed  $70,000 

34  per  centum  of  the 
does  not  exceed  $72,000 

35  per  centum  of  the 
does  not  exceed  $74,000 

36  per  centum  of  the 
does  not  exceed  $76,000 

37  per  centum  of  the 
not  exceed  $78,000; 

38  per  centum  of  the 
does  not  exceed  $80,000 

39  per  centum  of  the 
does  not  exceed  $82,000 

40  per  centum  of  the 
does  not  exceed  $84,000 

41  per  centum  of  the 
does  not  exceed  $86,000 

42  per  centum  of  the 
does  not  exceed  $88,000 

43  per  centum  of  the 
does  not  exceed  $90,000 


amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 
amount  by 


which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 
which  the  net 


income  exceeds  $40,000  and 
income  exceeds  $42,000  and 
income  exceeds  $44,000  and 
income  exceeds  $46,000  and 
income  exceeds  $48,000  and 
income  exceeds  $50,000  and 
income  exceeds  $52,000  and 
income  exceeds  $54,000  and 
income  exceeds  $56,000  and 
income  exceeds  $58,000  and 
income  exceeds  $60,000  and 
income  exceeds  $62,000  and 
income  exceeds  $64,000  and 
income  exceeds  $66,000  and 
income  exceeds  $68,000  and 
income  exceeds  $70,000  and 
income  exceeds  $72,000  and 
income  exceeds  $74,000  and 
income  exceeds  $76,000  and 
income  exceeds  $78,000  and 
income  exceeds  $80,000  and 
income  exceeds  $82,000  and 
income  exceeds  $84,000  and 
income  exceeds  $86,000  and 
income  exceeds  $88,000  and 
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44  per  centum  of  the  amount  by  which  the  net  income  exceeds  $90,000  and 
does  not  exceed  $92,000; 

45  per  centum  of  the  amount  by  which  the  net  income  exceeds  $92,000  and 
does  not  exceed  $94,000; 

46  per  centum  of  the  amount  by  which  the  net  income  exceeds  $94,000  and 
does  not  exceed  $96,000 ; 

47  i>er  centum  of  the  amount  by  which  the  net  income  exceeds  $96,000  and 
does  not  exceed  $98,000; 

48  per  centum  of  the  amount  by  which  the  net  income  exceeds  $98,000  and 
does  not  exceed  $100,000; 

52  per  centum  of  the  amount  by  which  the  net  income  exceeds  $100,000  and 
does  not  exceed  $150,000 ; 

56  per  centum  of  the  amount  by  which  the  net  income  exceeds  $150,000  and 
does  not  exceed  $200,000 ; 

60  per  centum  of  the  amount  by  which  the  net  income  exceeds  $200,000  and 
does  not  exceed  $300,000 ; 

63  per  centum  of  the  amount  by  which  the  net  income  exceeds  $300,000  and 
does  not  exceed  $500,000 ; 

64  per  centum  of  the  amount  by  which  the  net  income  exceeds  $500,000  and 
does  not  exceed  $1,000,000; 

65  per  centum  of  the  amount  by  which  the  net  income  exceeds  $1,000,000 ; 

(2)  For  the  calendar  year  1922  and  each  calendar  year  thereafter,  a  surtax 
equal  to  the  sum  of  the  following : 

1  per  centum  of  the  amount  by  which  the  net  income  exceeds  $6,000  and 
does  not  exceed  $10,000 

2  per  centum  of  the  amount  by  which  the  net  income  exceeds  $10,000  and 


does  not  exceed  $12,000 

3  per  centum  of  the 
does  not  exceed  $14,000 

4  per  centum  of  the 
does  not  exceed  $16,000 

5  per  centum  of  the 
does  not  exceed  $18,000 

6  per  centum  of  the 
does  not  exceed  $20,000 

8  per  centum  of  the 
does  not  exceed  $22,000 

9  per  centum  of  the 
does  not  exceed  $24,000 

10  per  centum  of  the 
does  not  exceed  $26,000 

11  per  centum  of  the 
does  not  exceed  $28,000 

12  per  centum  of  the 
does  not  exceed  $30,000 

13  per  centum  of  the 
does  not  exceed  $32,000 

15  per  centum  of  the 
does  not  exceed  $36,000 


amount  by  which  the  net  income  exceeds  $12,000  and 

amount  by  which  the  net  income  exceeds  $14,000  and 

amount  by  which  the  net  income  exceeds  $16,000  and 

amount  by  which  the  net  income  exceeds  $18,000  and 

amount  by  which  the  net  income  exceeds  $20,000  and 

amount  by  which  the  net  income  exceeds  $22,000  and 

amount  by  which  the  net  income  exceeds  $24,000  and 

amount  by  which  the  net  income  exceeds  $26,000  and 

amount  by  which  the  net  income  exceeds  $28,000  and 

amount  by  which  the  net  income  exceeds  $30,000  and 

amount  by  which  the  net  income  exceeds  $32,000  and 
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16  per  centum  of  the 
does  not  exceed  $38,000 

17  per  centum  of  the 
does  not  exceed  $40,000 

18  per  centum  of  the 
does  not  exceed  $42,000 

19  per  centum  of  the 
does  not  exceed  $44,000 

20  per  centum  of  the 
does  not  exceed  $46,000 

21  per  centum  of  the 
does  not  exceed  $48,000 

22  per  centum  of  the 
does  not  exceed  $50,000 

23  per  c^atum  of  the 
does  not  exceed  $52,000 

24  per  centum  of  the 
does  not  exceed  $54,000 

25  per  caitum  of  the 
does  not  exceed  $56,000 

26  per  centum  of  the 
does  not  exceed  $58,000 

27  per  centum  of  the 
does  not  exceed  $60,000 

28  per  centum  of  the 
does  not  exceed  $62,000 

29  per  centum  of  the 
does  not  exceed  $64,000 

30  per  centum  of  the 
does  not  exceed  $66,000 

31  per  centum  of  the 
does  not  exceed  $68,000 

32  per  centum  of  the 
does  not  exceed  $70,000 

33  per  centum  of  the 
does  not  exceed  $72,000 

34  per  centum  of  the 
does  not  exceed  $74,000 

35  per  centum  of  the 
does  not  exceed  $78,000 

36  per  centum  of  the 
does  not  exceed  $78,000 

37  per  centum  of  the 
does  not  exceed  $80,000 

38  per  centum  of  the 
does  not  exceed  $82,000 

39  per  centum  of  the 
does  not  exceed  $84,000 

40  per  centum  of  the 
does  not  exceed  $86,000 


amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
amount 
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amount 
amount 
amount 


by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
by  which 
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by  which 
by  which 
by  which 
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by  which 
by  which 
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the  net  income  exceeds  $36,000  and 
the  net  income  exceeds  $38,000  and 
the  net  iueome  exceeds  $40,000  and 
the  net  income  exceeds  $^,000  and 
the  net  income  exceeds  $44,000  and 
the  net  income  exceeds  $46,000  and 
the  net  income  exceeds  $48,000  and 
the  net  income  exceeds  $50,000  and 
the  net  income  exceeds  $52,000  and 
the  net  income  exceeds  $54,000  and 
the  net  income  exceeds  $56,000  and 
the  net  income  exceeds  $58,000  and 
the  net  income  exceeds  $60,000  and 
the  net  income  exceeds  $62,000  and 
the  net  income  exceeds  $64,000  and 
the  net  income  exceeds  $66,000  and 
the  net  income  exceeds  $68,000  and 
the  net  income  exceeds  $70,000  and 
the  net  income  exceeds  $72,000  and 
the  net  income  exceeds  $74,000  and 
the  net  income  exceeds  $76,000  and 
the  net  income  exceeds  $78,000  and 
the  net  income  exceeds  $80,000  and 
the  net  income  exceeds  $82,000  and 
the  net  income  exceeds  $84,000  and 
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41  per  centum  of  the  amoant  by  which  the  net  income  exceeds  $86,000  and 
does  not  exceed  $88,000 

42  per  centum  of  the  amoant  by  which  the  net  income  exceeds  $88,000  and 
does  not  exceed  $90,000 

43  per  centum  of  the 
does  not  exceed  $92,000 

44  per  centum  of  the 
does  not  exceed  $94,000 

45  per  centum  of  the 
does  not  exceed  $96,000 

46  per  centum  of  the 


amount  by  which  the  net  income  exceeds  $90,000  and 

amount  by  which  the  net  income  exceeds  $92,000  and 

amount  by  which  the  net  income  exceeds  $94,000  and 

amount  by  which  the  net  income  exceeds  $96,000  and 
does  not  exceed  $98,000 

47  per  centum  of  the  amount  by  which  the  net  income  exceeds  $98,000  and 
does  not  exceed  $100,000; 

48  per  centum  of  the  amount  by  which  the  net  income  noeeds  $100,000  and 
does  not  exceed  $150,000; 

49  per  centum  of  the  amount  by  which  the  net  income  exceeds  $150,000  and 
does  not  exceed  $200,000; 

50  per  centum  of  the  amount  by  which  the  net  income  exceeds  $200,000. 

(b)  In  the  case  of  a  bona  fide  sale  of  mines,  oil  or  gas  weUs,  or  any  interest 
therein,  where  the  principal  value  of  the  property  has  been  demonstrated  by 
prospecting  or  exploration  and  discovery  work  done  by  the  taxpayer,  the  por- 
tion of  the  tax  imposed  by  this  section  attributable  to  such  sale  shall  not  exceed, 
for  the  calendar  year  1921,  20  per  centum,  and  for  each  calendar  year  there- 
after 16  per  centinn,  of  the  selling  price  of  such  property  or  interest. 

For  sec.  211  of  the  Revenue  Act  of  1916  mentioned  in  the  text  see  1919  Supp.  Fed. 
8tat.  Ann.  95. 

Sec.  212.  Net  income  of  individuals  defined,  (a)  That  in  the  case  of  an  indi- 
vidual the  term  '*  net  income  "  means  the  gross  income  as  defined  in  section  213, 
less  the  deductions  allowed  by  section  214. 

(b)  The  net  income  shall  be  computed  upon  the  basis  of  the  taxpayer's 
annual  accounting  period  (fiscal  year  or  calendar  year,  as  the  case  may  be) 
in  accordance  with  the  method  of  accounting  regularly  employed  in  keeping 
the  books  of  such  taxpayer;  but  if  no  such  method  of  accounting  has  been  so 
employed,  or  if  the  method  employed  does  not  clearly  reflect  the  income,  the 
computation  shall  be  made  upon  such  basis  and  in  such  manner  as  in  the  opinion 
of  the  Commissioner  does  clearly  reflect  the  income.  If  the  taxpayer's  annual 
accounting  period  is  other  than  a  fiscal  year  as  defined  in  section  200  or  if  the 
taxpayer  has  no  annual  accounting  period  or  does  not  keep  books,  the  net  income 
shall  be  computed  on  the  basis  of  the  calendar  year. 

(c)  If  a  taxpayer  changes  his  accounting  period  from  fiscal  year  to  calendar 
year,  from  calendar  year  to  fiscal  year,  or  from  one  fiscal  year  to  another,  the 
net  income  shall,  with  the  approval  of  the  Commissioner,  be  computed  on  the 
basis  of  such  new  accounting  period,  subject  to  the  provisions  of  section  226. 

Sec.  213.  Gross  income  defined.  That  for  the  purposes  of  this  title  (except 
as  otherwise  provided  in  section  233)  the  term  **  gross  income  "  — 

(a)  Includes  gains,  profits,  and  income  derived  from  salaries,  wages,  or  com- 
pensation for  personal  service  (including  in  the  case  of  the  President  of  the 
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United  States,  the  judges  of  the  Supreme  and  inferior  courts  of  the  United 
States,  and  all  other  officers  and  employees,  whether  elected  or  appointed,  of 
the  United  States,  Alaska,  Hawaii,  or  any  political  subdivision  thereof,  or  the 
District  of  Columbia,  the  compensation  received  as  such),  of  whatever  kind  and 
in  whatever  form  paid,  or  from  professions,  vocations,  trades,  businesses,  com- 
merce, or  sales,  or  dealings  in  property,  whether  real  or  personal,  growing  out 
of  the  ownership  or  use  of  or  interest  in  such  property ;  also  from  interest,  rent, 
dividends,  securities,  or  the  transaction  of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived  from  any  source  whatever.  The 
amount  of  all  such  items  (except  as  provided  in  subdivision  (e)  of  section  201) 
shall  be  included  in  the  gross  income  for  the  taxable  year  in  which  received 
by  the  taxpayer,  unless,  under  methods  of  accounting  permitted  under  sub- 
division (b)  of  section  212,  any  such  amounts  are  to  be  properly  accounted  for 
as  of  a  different  period ;  but 

(b)  Does  not  include  the  following  items,  which  shall  be  exempt  from  taxation 
under  this  title : 

(1)  The  proceeds  of  life  insurance  policies  paid  upon  the  death. of  the  insured ; 

(2)  The  amount  received  by  the  insured  as  a  jetum  of  premium  or  premiums 
paid  by  him  under  life  insurance,  endowment,  or  annuity  contracts,  either  dur- 
ing the  term  or  at  the  maturity  of  the  term  mentioned  in  the  contract  or  upon 
surrender  of  the  contract ; 

(3)  The  value  of  property  acquired  by  gift,  bequest,  devise,  or  descent  (but  the 
income  from  such  property  shall  be  included  in  gross  income) ; 

(4)  Interest  upon  (a)  the  obligations  of  a  State,  Territory,  or  any  political 
subdivision  thereof,  or  the  District  of  Columbia;  or  (b)  securities  issued  under 
the  provisions  of  the  Federal  Farm  Loan  Act  of  July  17,  1916 ;  or  (c)  the  obliga- 
tions of  the  United  States  or  its  possessions;  or  (d)  bonds  issued  by  the  War 
Finance  Coi*poration.  In  the  case  of  obligations  of  the  United  States  issued 
after  September  1,  1917  (other  than  postal  savings  certificates  of  deposit),  and 
in  the  case  of  bonds  issued  by  the  War  Finance  Corporation,  the  interest  shall 
be  exempt  only  if  and  to  the  extent  provided  in  the  respective  Acts  authorizing 
the  issue  thereof  as  amended  and  supplemented,  and  shall  be  excluded  from 
gross  income  only  if  and  to  the  extent  it  is  wholly  exempt  to  the  taxpayer  from 
income,  war-profits  and  excess-profits  taxes ; 

(5)  The  income  of  foreign  governments  received  from  investments  in  the 
United  States  in  stocks,  bonds,  or  other  domestic  securities,  owned  by  such 
foreign  governments,  or  from  interest  on  deposits  in  banks  in  the  United  States 
of  moneys  belonging  to  such  foreign  governments,  or  from  any  other  source 
within  the  United  States ; 

(6)  Amounts  received,  through  accident  or  health  insurance  or  under  work- 
men's compensation  acts,  as  compensation  for  personal  injuries  or  sickness, 
plus  the  amount  of  any  damages  received  whether  by  suit  or  agreement  on 
account  of  such  injuries  or  sickness ; 

(7)  Income  derived  from  any  public  utility  or  the  exercise  of  any  essential 
governmental  function  and  accruing  to  any  State,  Territory,  or  the  District  of 
Columbia,  or  any  political  subdivision  of  a  State  or  Territory,  or  income  accru- 
ing to  the  Government  of  any  possession  of  the  United  States,  or  any  political 
subdivision  thereof. 
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Whenever  any  State,  Territory,  or  the  District  of  Columbia,  or  any  political 
subdivision  of  a  State  or  Territory,  prior  to  September  8,  1916,  entered  in  good 
faith  into  a  contract  with  any  person,  the  object  and  purpose  of  which  is  to 
acquire,  construct,  operate,  or  maintain  a  public  utility,  no  tax  shall  be  levied 
under  the  provisions  of  this  title  upon  the  income  derived  from  the  operation 
of  such  public  utility,  so  far  as  the  payment  thereof  will  impose  a  loss  or  burden 
upon  such  State,  Territory,  District  of  Columbia,  or  political  subdivision;  but 
this  provision  is  not  intended  and  shall  not  be  construed  to  confer  upon  such 
person  any  financial  gain  or  exemption  or  to  relieve  such  person  from  the  pay- 
ment of  a  tax  as  provided  for  in  this  title  upon  the  part  or  portion  of  such 
income  to  which  such  person  is  entitled  under  such  contract; 

(8)  The  income  of  a  nonresident  alien  or  foreign  corporation  which  consists 
exclusively  of  earnings  derived  from  the  operation  of  a  .ship  or  ships  documented 
under  the  laws  of  a  foreign  country  which  grants  an  equivalent  exemption  to 
citizens  of  the  United  States  and  to  corporations  organized  in  the  United  States ; 

(9)  Amounts  received  as  compensation,  family  allotments  and  allowances 
under  the  provisions  of  the  War  Risk  Insurance  and  the  Vocational  Rehabilita- 
tion Acts,  or  as  x>ensions  from  the  United  States  for  service  of  the  beneficiary 
or  another  in  the  military  or  naval  forces  of  the  United  States  in  time  of  war ; 

(10)  So  much  of  the  amount  received  by  an  individual  after  December  31, 
1921,  and  before  January  1,  1927,  as  dividends  or  interest  from  domestic  build- 
ing and  loan  associations,  operated  exclusively  for  the  purpose  of  making  loans 
to  members,  as  does  not  exceed  $300 ; 

(11)  The  rental  value  of  a  dwelling  house  and  appurtenances  thereof  fur- 
nished to  a  minister  of  the  gospel  as  part  of  his  compensation ; 

(12)  The  receipts  of  shipowners*  mutual  protection  and  indemnity  associa- 
tions, not  organized  for  profit,  and  no  part  of  the  net  earnings  of  which  inures 
to  the  benefit  of  any  private  stockholder  or  member  but  such  corporations  shall 
be  subject  as  other  persons  to  the  tax  upon  their  net  income  from  interest,  divi- 
dends, and  rents. 

(c)  In  the  case  of  a  nonresident  alien  individual,  gross  income  means  only 
the  gross  income  from  sources  within  the  United  States,  determined  under  the 
provisions  of  section  217. 

Sec.  214.  Deductions  allowed  individuals,  (a)  That  in  computing  net  income 
there  shall  be  allowed  as  deductions : 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred  during  the 
taxable  year  in  carrying  on  any  trade  or  business,  including  a  reasonable  allow- 
ance for  salaries  or  other  compensation  for  personal  services  actually  rendered ; 
traveling  expenses  (including  the  entire  amount  expended  for  meals  and  lodg- 
ing) while  away  from  home  in  the  pursuit  of  a  trade  or  business;  and  rentals 
or  other  payments  required  to  be  made  as  a  condition  to  the  continued  use  or 
possession,  for  purposes  of  the  trade  or  business,  of  property  to  which  the  tax- 
payer has  not  taken  or  is  not  taking  title  or  in  which  he  has  no  equity ; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  indebtedness, 
except  on  indebtedness  incurred  or  continued  to  purchase  or  carry  obligations 
or  securities  (other  than  obligations  of  the  United  States  issued  after  Septem- 
ber 24,  1917,  and  originally  subscribed  for  by  the  taxpayer)  the  interest  upon 
which  is  wholly  exempt  from  taxation  under  this  title ; 
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(3)  Taxes  paid  or  accrued  within  the  taxable  year  except  (a)  income,  war- 
profits,  and  excess-profits  taxes  imposed  by  the  authority  of  the  United  States, 
(b)  so  much  of  the  income,  war-profits  and  excess-profits  taxes,  imposed  by  the 
authority  of  any  foreign  country  or  possession  of  the  United  States,  as  is  allowed 
as  a  credit  under  section  222,  (c)  taxes  assessed  against  local  benefits  of  a  kind 
tending  to  increase  the  value  of  the  property  assessed,  and  (d)  taxes  imposed 
upon  the  taxpayer  upon  his  interest  as  shareholder  or  member  of  a  corporation, 
which  are  paid  by  the  corporation  without  reimbursement  from  the  taxpayer. 
For  the  purpose  of  this  paragraph  estate,  inheritance,  legacy,  and  succession 
taxes  accrue  on  the  due  date  thereof  except  as  otherwise  provided  by  the  law 
of  the  jurisdiction  imposing  such  taxes; 

(4)  Losses  sustained  during  the  taxable  year  and  not  compensated  for  by 
insurance  or  otherwise,  if  incurred  in  trade  or  business ; 

(5)  Losses  sustained  during  the  taxable  year  and  not  compensated  for  by 
insurance  or  otherwise,  if  incurred  in  any  transaction  entered  into  for  profit, 
though  not  connected  with  the  trade  or  business ;  but  in  the  case  of  a  nonresident 
alien  individual  only  if  and  to  the  extent  that  the  profit,  if  such  transaction  had 
resulted  in  a  profit,  would  be  taxable  under  this  title.  No  deduction  shall  be 
allowed  under  this  paragraph  for  any  loss  claimed  to  have  been  sustained  in 
any  sale  or  other  disposition  of  shares  of  stock  or  securities  made  after  the 
passage  of  this  Act  where  it  appears  that  within  thirty  days  before  or  after  the 
date  of  such  sale  or  other  disposition  the  taxpayer  has  acquired  (otherwise  than 
by  bequest  or  inheritance)  substantially  identical  property,  and  the  property 
so  acquired  is  held  by  the  taxpayer  for  any  period  after  such  sale  or  other  dis- 
position. If  such  acquisition  is  to  the  extent  of  part  only  of  substantially  identi- 
cal property,  then  only  a  proportionate  part  of  the  loss  shall  be  disallowed ; 

(6)  Losses  sustained  during  the  taxable  year  of  property  not  connected  with 
the  trade  or  business  (but  in  the  case  of  a  nonresident  alien  individual  only 
property  within  the  United  States)  if  arising  from  fires,  storms,  shipwreck,  or 
other  casualty,  or  from  theft,  and  if  not  compensated  for  by  insurance  or  other- 
wise. Losses  allowed  under  paragraphs  (4),  (5),  and  (6)  of  this  subdivision 
shall  be  deducted  as  of  the  taxable  year  in  which  sustained  unless,  in  order  to 
clearly  reflect  the  income,  the  loss  should,  in  the  opinion  of  the  Commissioner, 
be  accounted  for  as  of  a  different  period.  In  case  of  losses  arising  from  destruc- 
tion of  or  damage  to  property,  where  the  property  so  destroyed  or  damaged  was 
acquired  before  March  1,  1913,  the  deduction  shall  be  computed  upon  the  basis 
of  its  fair  market  price  or  value  as  of  March  1, 1913 ; 

(7)  Debts  ascertained  to  be  worthless  and  charged  oflf  within  the  taxable  year 
(or,  in  the  discretion  of  the  Commissioner,  a  reasonable  addition  to  a  reserve  for 
bad  debts) ;  and  when  satisfied  that  a  debt  is  recoverable  only  in  part,  the  Com- 
missioner may  allow  such  debt  to  be  charged  oflf  in  part ; 

(8)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  property 
used  in  the  trade  or  business,  including  a  reasonable  allowance  for  obsolescence. 
In  the  case  of  such  property  acquired  before  March  1,  1913,  this  deduction  shall 
be  computed  upon  the  basis  of  its  fair  market  price  or  value  as  of  March  1, 1913 ; 

(9)  In  the  case  of  buildings,  machinery,  equipment,  or  other  facilities,  con- 
structed, erected,  installed,  or  acquired,  on  or  after  April  6,  1917,  for  the  pro- 
duction of  articles  contributing  to  the  prosecution  of  the  war  against  the 
German  Government,  and  in  the  case  of  vessels  constructed  or  acquired  on  or 
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after  s\ich  date  for  the  transportation  of  articles  or  men  contributing  to  the 
prosecution  of  such  war,  there  shall  be  allowed,  for  any  taxable  year  ending 
before  March  3, 1924  (if  claim  therefor  was  made  at  the  time  of  filing  return  for 
the  taxable  year  1918, 1919, 1920,  or  1921)  a  reasonable  deduction  for  the  amorti- 
zation of  such  part  of  the  cost  of  such  facilities  or  vessels  as  has  been  borne  by 
the  taxpayer,  but  not  again  including  any  amount  otherwise  allowed  under  this 
title  or  previous  Act  of  Congress  as  a  deduction  in  computing  net  income. 
At  any  time  before  March  3,  1924,  the  Commissioner  may,  and  at  the  request 
of  the  taxpayer  shall,  reexamine  the  return,  and  if  he  then  finds  as  a  result  of 
an  appraisal  or  from  other  evidence  that  the  deduction  originally  allowed  was 
incorrect,  the  income,  war-profits,  and  excess-profits  taxes  for  the  yeat  or  years 
affected  shall  be  redetermined ;  and  the  amount  of  tax  due  upon  sudi  redeter- 
mination, if  any,  shall  be  paid  upon  notice  and  demand  by  the  collector,  or  the 
amount  of  tax  overpaid,  if  any,  shall  be  credited  or  refunded  to  the  taxpayer 
in  accordance  with  the  provisions  of  section  252 ; 

(10)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits,  and 
timber,  a  reasonable  allowance  for  depletion  and  for  depreciation  of  improve- 
ments, according  to  the  peculiar  conditions  in  each  case,  based  upon  cost  includ- 
ing cost  of  development  not  otherwise  deducted:  Provided,  That  in  the  case 
of  such  properties  acquired  prior  to  March  1,  1913,  the  fair  market  value  of  the 
property  (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  taken  in  lieu 
of  cost  up  to  that  date:  Provided  further,  That  in  the  case  of  mines,  oil  and 
gas  wells,  discovered  by  the  taxpayer,  on  or  after  March  1, 1913,  and  not  acquired 
as  the  result  of  purchase  of  a  proven  tract  or  lease,  where  the  fair  market 
value  of  the  property  is  materially  disproportionate  to  the  cost,  the  depletion 
allowance  shall  be  based  upon  the  fair  market  value  of  the  property  at  the  date 
of  the  discovery,  or  within  thirty  days  thereafter :  And  provided  further,  That 
such  depletion  allowance  based  on  discovery  value  shall  not  exceed  the  net 
income,  computed  without  allowance  for  depletion,  from  the  property  upon 
which  the  discovery  is  made,  except  where  such  net  income  so  computed  is  less 
than  the  depletion  allowance  based  on  cost  or  fair  market  value  as  of  March  1, 
1913;  such  reasonable  allowance  in  all  the  above  cases  to  be  made  under  rules 
and  regulations  to  be  prescribed  by  the  Commissioner,  with  the  approval  of  the 
Secretary.  In  the  case  of  leases  the  deductions  allowed  by  this  paragraph  shall 
be  equitably  apportioned  between  the  lessor  and  lessee ; 

(11)  Contributions  or  gifts  made  within  the  taxable  year  to  or  for  the  use  of: 
(A)  The  United  States,  any  State,  Territory,  or  any  political  subdivision  thereof, 
or  the  District  of  Columbia,  for  exclusively  public  purposes;  (B)  any  corpora- 
tion, or  community  chest,  fund,  or  foundation,  organized  and  operated  exclu- 
sively for  religious,  charitable,  scientific,  literary,  or  educational  purposes, 
including  posts  of  the  American  Legion  or  the  women 's  auxiliary  units  thereof, 
or  for  the  prevention  of  cruelty  to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any  private  stockholder  or  individual ; 
or  (C)  the  special  fund  for  vocational  rehabilitation  authorized  by  section  7  of 
the  Vocational  Rehabilitation  Act;  to  an  amount  which  in  all  the  above  cases 
combined  does  not  exceed  15  per  centum  of  the  taxpayer's  net  income  as  com- 
puted without  the  benefit  of  this  paragraph.  In  case  of  a  nonresident  alien 
individual  this  deduction  shall  be  allowed  only  as  to  contributions  or  gifts  made 
to  domestic  corporations,  or  to  community  chests,  funds,  or  foundations,  created 


138  FED.  STAT.  ANN.— 1921  SUPP. 

in  the  United  States,  or  to  such  vocational  rehabilitation  fund.  Such  contribu- 
tions or  gifts  shall  be  allowable  as  deductions  only  if  verified  under  rules  and 
regulations  prescribed  by  the  Commissioner,  with  the  approval  of  the  Secretary ; 

For  the  Vocational  Rehabilitation  Act,  sec.  7,  mentioned  in  the  text,  see  1918  Supp.  Fed. 
Stat.  Ann.  878. 

(12)  If  property  is  compulsorily  or  involuntarily  converted  into  cash  or  its 
equivalent  as  a  result  of  (A)  its  destruction  in  whole  or  in  part,  (B)  theft  or 
seizure,  or  (C)  an  exercise  of  the  power  of  requisition  or  condemnation,  or 
the  threat  or  imminence  thereof;  and  if  the  taxpayer  proceeds  forthwith  in 
good  faith,  under  regulations  prescribed  by  the  Commissioner  with  the  approval 
of  the  Secretary,  to  expend  the  proceeds  of  such  conversion  in  the  acquisition 
of  other  property  of  a  character  similar  or  related  in  service  or  use  to  the  prop- 
erty so  converted,  or  in  the  acquisition  of  80  per  centum  or  more  of  the  stock 
or  shares  of  a  corporation  owning  such  other  property,  or  in  the  establishment 
of  a  replacement  fund,  then  there  shall  be  allowed  as  a  deduction  such  portion 
of  the  gain  derived  as  the  portion  of  the  proceeds  so  expended  bears  to  the  entire 
proceeds.  The  provisions  of  this  paragraph  prescribing  the  conditions  under 
which  a  deduction  may  be  taken  in  respect  of  the  proceeds  or  gains  derived  from 
the  compulsory  or  involuntary  conversion  of  property  into  cash  or  its  equiva- 
lent, shall  apply  so  far  as  may  be  practicable  to  the  exemption  or  exclusion  of 
such  proceeds  or  gains  from  gross  income  under  prior  income,  war-profits  and 
excess-profits  tax  acts. 

(b)  In  the  case  of  a  nonresident  alien  individual,  the  deductions  allowed  in 
subdivision  (a),  except  those  allowed  in  paragraphs  (5),  (6),  and  (11) »  shall 
be  allowed  only  if  and  to  the  extent  that  they  are  connected  with  income  from 
sources  within  the  United  States ;  and  the  proper  apportionment  and  allocation 
of  the  deductions  with  respect  to  sources  of  income  within  and  without  the 
United  States  shall  be  determined  as  provided  in  section  217  under  rules  and 
regulations  prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary. 
In  the  case  of  a  citizen  entitled  to  the  benefits  of  section  262  the  deductions  shall 
be  the  same  and  shall  be  determined  in  the  same  manner  as  in  the  case  of  a 
nonresident  alien  individual. 

Sec.  215.  Items  not  deductible,  (a)  That  in  computing  net  income  no  deduc- 
tion shall  in  any  case  be  allowed  in  respect  of  — 

(1)  Personal,  living,  or  family  expenses; 

(2)  Any  amount  paid  out  for  new  buildings  or  for  permanent  improvements 
or  betterments  made  to  increase  the  value  of  any  property  or  estate ; 

(3)  Any  amount  expended  in  restoring  property  or  in  making  good  the 
exhaustion  thereof  for  which  an  allowance  is  or  has  been  made;  or 

(4)  Premiums  paid  on  any  life  insurance  policy  covering  the  life  of  any 
oflBcer  or  employee,  or  of  any  person  financially  interested  in  any  trade  or  busi- 
ness carried  on  by  the  taxpayer,  when  the  taxpayer  is  directly  or  indirectly  a 
beneficiary  under  such  policy. 

(b)  Amounts  paid  under  the  laws  of  any  State,  Territory,  District  of 
Columbia,  possession  of  the  United  States,  or  foreign  country  as  income  to  the 
holder  of  a  life  or  terminable  interest  acquired  by  gift,  bequest,  or  inheritance 
shall  not  be  reduced  or  diminished  by  any  deduction  for  shrinkage  (by  whatever 
name  called)  in  the  value  of  such  interest  due  to  the  lapse  of  time,  nor  by  any 
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deduction  allowed  by  this  Act  for  the  purpose  of  computing  the  net  income  of  an 
estate  or  trust  but  not  allowed  under  the  laws  of  such  State,  Territory,  District 
of  Columbia,  possession  of  the  United  States,  or  foreign  country  for  the  purpose 
of  computing  the  income  to  which  such  holder  is  entitled. 

Sec.  216.  Credits  allowed  individuals.  That  for  the  purpose  of  the  normal 
tax  only  there  shall  be  allowed  the  following  credits : 

(a)  The  amount  received  as  dividends  (1)  from  a  domestic  corporation  other 
than  a  corporation  entitled  to  the  benefits  of  section  262,  or  (2)  from  a  foreign 
corporation  when  it  is  shown  to  the  satisfaction  of  the  Commissioner  that  more 
than  50  per  centum  of  the  gross  income  of  such  foreign  corporation  for  the 
three-year  period  ending  with  the  close  of  its  taxable  year  preceding  the  declara- 
tion of  such  dividends  (or  for  such  part  of  such  period  as  the  corporation  has 
been  in  existence)  was  derived  from  sources  within  the  United  States  as  deter- 
mined under  the  provisions  of  section  217 ; 

(b)  The  amount  received  as  interest  upon  obligations  of  the  United  States 
and  bonds  issued  by  the  War  Finance  Corporation,  which  is  included  in  gross 
income  under  section  213 ; 

(c)  In  the  case  of  a  single  person,  a  personal  exemption  of  $1,000 ;  or  in  the 
case  of  the  head  of  a  family  or  a  married  person  living  with  husband  or  wife, 
a  personal  exemption  of  $2,500,  unless  the  net  income  is  in  excess  of  $5,000,  in 
which  case  the  personal  exemption  shall  be  $2,000.  A  husband  and  wife  living 
together  shall  receive  but  one  personal  exemption.  The  amount  of  such  per- 
sonal exemption  shall  be  $2,500,  unless  the  aggregate  net  income  of  such  hus- 
band and  wife  is  in  excess  of  $5,000,  in  which  case  the  amount  of  such  personal' 
exemption  shall  be  $2,000.  If  such  husband  and  wife  make  separate  returns, 
the  personal  exemption  may  be  taken  by  either  or  divided  between  them.  In  no 
case  shall  the  reduction  of  the  personal  exemption  from  $2,500  to  $2,000  operate 
to  increase  the  tax,  which  would  be  payable  if  the  exemption  were  $2,500,  by 
more  than  the  amount  of  the  net  income  in  excess  of  $5,000 ; 

(d)  $400  for  each  person  (other  than  husband  or  wife)  dependent  upon  and 
receiving  his  chief  support  from  the  taxpayer  if  such  dependent  person  is  under 
eighteen  years  of  age  or  is  incapable  of  self-support  because  mentally  or  physi- 
cally defective. 

(e)  In  the  case  of  a  nonresident  alien  individual  or  of  a  citizen  entitled  to 
the  benefits  of  section  262,  the  personal  exemption  shall  be  only  $1,000,  and  he 
shall  not  be  entitled  to  the  credit  provided  in  subdivision  (d). 

(f)  The  credits  allowed  by  subdivisions  (c),  (d),  and  (e)  of  this  section  shall 
be  determined  by  the  status  of  the  taxpayer  on  the  last  day  of  the  period  for 
which  the  return  of  income  is  made ;  but  in  the  case  of  an  individual  who  dies 
during  the  taxable  year,  such  credits  shall  be  determined  by  his  status  at  the 
time  of  his  death,  and  in  such  case  full  credits  shall  be  allowed  to  the  surviving 
spouse,  if  any,  according  to  his  or  her  status  at  the  close  of  the  period  for  which 
such  survivor  makes  return  of  income. 

Sec.  217.  Net  income  of  nonresident  alien  individuals,  (a)  That  in  the 
case  of  a  nonresident  alien  individual  or  of  a  citizen  entitled  to  the  benefits  of 
section  262,  the  following  items  of  gross  income  shall  be  treated  as  income  from 
sources  within  the  United  States : 
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(1)  Interest,  on  bonds,  notes,  or  other  interest-bearing  obligaticms  of  resi- 
dents, corporate  or  otherwise,  not  including  (A)  interest  on  deposits  with  per- 
sons carrying  on  the  banking  business  paid  to  persons  not  engaged  in  business 
within  the  United  States  and  not  having  an  oflSce  or  place  of  business  therein, 
or  (B)  interest  received  from  a  resident  alien  individual  or  a  resident  foreign 
corporation  when  it  is  shown  to  the  satisfaction  of  the  Commissioner  that  less 
than  20  per  centum  of  the  gross  income  of  such  resident  payor  has  been  derived 
from  sources  within  the  United  States,  as  determined  under  the  provisions  of 
this  section,  for  the  three-year  period  ending  with  the  close  of  the  taxable  year 
of  such  payor,  or  for  such  part  of  such  period  immediately  preceding  the  close 
of  such  taxable  year  as  may  be  applicable; 

(2)  The  amount  received  as  dividends  (A)  from  a  domestic  corporation  other 
than  a  corporation  entitled  to  the  benefits  of  section  262,  or  (B)  from  a  foreign 
corporation  unless  less  than  50  per  centum  of  the  gross  income  of  such  foreign  cor- 
poration for  the  three-year  period  ending  with  the  close  of  its  taxable  year 
preceding  the  declaration  of  such  dividends  (or  for  such  part  of  such  period  as 
the  corporation  has  been  in  existence)  was  derived  from  sources  within  the 
United  States  as  determined  under  the  provisions  of  this  section ; 

(3)  Compensation  for  labor  or  personal  services  performed  in  the  United 
States  ; 

(4)  Rentals  or  royalties  from  property  located  in  the  United  States  or  from 
any  interest  in  such  property,  including  rentals  or  royalties  for  the  use  of  or 
for  the  privilege  of  using  in  the  United  States,  patents,  copyrights,  secret 
processes  and  formulas,  good  will,  trade-marks,  trade  brands,  franchises,  and 
other  like  property ;  and 

(5)  Oains,  profits,  and  income  from  the  sale  of  real  property  located  in  the 
United  States. 

(b)  From  the  items  of  gross  income  specified  in  subdivision  (a)  there  shall 
be  deducted  the  expenses,  losses,  and  other  deductions  properly  apportioned  or 
allocated  thereto  and  a  ratable  part  of  any  expenses,  losses,  or  other  deductions 
which  can  not  definitely  be  allocated  to  some  item  or  class  of  gross  income.  The 
remainder,  if  any,  shall  be  included  in  full  as  net  income  from  sources  within  the 
United  States. 

(c)  The  following  items  of  gross  income  shall  be  treated  as  income  from 
sources  without  the  United  States : 

(1)  Interest  other  than  that  derived  from  sources  within  the  United  States 
as  provided  in  paragraph  (1)  of  subdivision  (a) ; 

(2)  Dividends  other  than  those  derived  from  sources  within  the  United  States 
as  provided  in  paragraph  (2)  of  subdivision  (a)  ; 

(3)  Compensation  for  labor  or  personal  service  performed  without  the  United 
States ; 

(4)  Rentals  or  royalties  from  property  located  without  the  United  States  or 
from  any  interest  in  such  property,  including  rentals  or  royalties  for  the  use 
of  or  for  the  privilege  of  using  without  the  United  States,  patents,  copyrights, 
secret  processes  and  formulas,  good  will,  trade-marks,  trade  brands,  franchises, 
and  other  like  property ;  and 

(5)  Gains,  profits,  and  income  from  the  sale  of  real  property  located  without 
the  United  States ; 
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(d)  Prom  the  items  of  gross  income  specified  in  subdivision  (c)  there  shall 
be  deducted  the  expenses,  losses,  and  other  deductions  properly  apportioned  or 
allocated  thereto,  and  a  ratable  part  of  any  expenses,  losses,  or  other  deductions 
which  can  not  definitely  be  allocated  to  some  item  or  class  of  gross  income.  The 
remainder,  if  any,  shall  be  treated  in  full  as  net  income  from  sources  without 
the  United  States. 

(e)  Items  of  gross  income,  expenses,  losses  and  deductions,  other  than  those 
specified  in  subdivisions  (a)  and  (c),  shall  be  allocated  or  apportioned  to  sources 
within  or  without  the  United  States  under  rules  and  regulations  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary.  Where  items  of  gross 
income  are  separately  allocated  to  sources  within  the  United  States,  there  shaU 
be  deducted  (for  the  purpose  of  computing  the  net  income  therefrom)  the 
expenses,  losses  and  other  deductions  properly  apportioned  or  allocated  thereto 
and  a  ratable  part  of  other  expenses,  losses  or  other  deductions  which  can  not 
definitely  be  allocated  to  some  item  or  class  of  gross  income.  The  remainder, 
if  any,  shall  be  included  in  full  as  net  income  from  sources  within  the  United 
States.  In  the  case  of  gross  income  derived  from  sources  partly  within  and 
partly  without  the  United  States,  the  net  income  may  first  be  computed  by 
deducting  the  expenses,  losses  or  other  deductions  apportioned  or  allocated 
thereto  and  a  ratablis  part  of  any  expenses,  losses  or  other  deductions  which  can 
not  definitely  be  allocated  to  some  item  or  elass  of  gross  income;  and  the  por- 
tion of  such  net  income  attributable  to  sources  within  the  United  States  may 
be  determined  by  processes  or  formulas  of  general  apportionment  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary.  (Jains,  profits  and  income 
from  (1)  transportation  or  other  services  rendered  partly  within  and  partly 
without  the  United  States,  or  (2)  from  the  sale  of  personal  property  produced 
(in  whole  or  in  part)  by  the  taxpayer  within  and  sold  without  the  United  States, 
or  produced  (in  whole  or  in  part)  by  the  taxpayer  without  and  sold  within  the 
United  States,  shall  be  treated  as  derived  partly  from  sources  within  and  partly 
from  sources  without  the  United  States.  Gains,  profits  and  income  derived  from 
the  purchase  of  personal  property  within  and  its  sale  without  the  United  States 
or  from  the  purchase  of  personal  property  without  and  its  sale  within  the  United 
States,  shall  be  treated  as  derived  entirely  from  the  country  in  which  sold. 

(f )  As  used  in  this  section  the  words  **  sale  ''  or  '*  sold  ''  include  **  exchange  " 
or  "  exchanged  '';  and  the  word  *'  produced  "  includes  *'  created,"  '*  fabri- 
cated," '*  manufactured,"  **  extracted,"  '*  processed,"  '*  cured,"  or  **  aged." 

(g)  A  nonresident  alien  individual  or  a  citizen  entitled  to  the  benefits  of 
section  262  shall  receive  the  benefit  of  tiie  deductions  and  credits  allowed  in  this 
title  only  by  filing  or  causing  to  be  filed  with  the  collector  a  true  and  accurate 
return  of  his  total  income  received  from  all  sources  corporate  or  otherwise  in 
the  United  States,  in  the  manner  prescribed  in  this  title ;  including  therein  all 
the  information  which  the  Commissioner  may  deem  necessary  for  the  calcula- 
tion of  such  deductions  and  credits:  Provided,  That  the  benefit  of  the  credit 
allowed  in  subdivision  (e)  of  section  216  may,  in  the  discretion  of  the  Commis- 
sioner, be  received  by  filing  a  claim  therefor  with  the  withholding  agent.  In 
case  of  failure  to  file  a  return,  the  collector  shall  collect  the  tax  on  such  income, 
and  all  property  belonging  to  such  nonresident  alien  individual  or  foreign  trader 
shall  be  liable  to  distraint  for  the  tax. 
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Sec.  218.  Partnerships  and  personal  service  corporations,  (a)  That  indi- 
viduals carrying  on  business  in  partnership  shall  be  liable  for  income  tax  only 
in  their  individual  capacity.  There  shall  be  included  in  computing  the  net 
income  of  each  partner  his  distributive  share,  whether  distributed  or  not  of  the 
net  income  of  the  partnership  for  the  taxable  year,  or,  if  his  net  income  for  such 
taxable  year  is  computed  upon  the  basis  of  a  period  different  from  that  upon 
the  basis  of  which  the  net  income  of  the  partnership  is  computed,  then  his  dis- 
tributive share  of  the  net  income  of  the  partnership  for  any  accounting  period 
of  the  partnership  ending  within  the  fiscal  or  calendar  year  upon  the  basis  of 
which  the  partner's  net  income  is  computed. 

(b)  The  partner  shall,  for  the  purpose  of  the  normal  tax,  be  allowed  as  credits, 
in  addition  to  the  credits  allowed  to  him  under  section  216,  his  proportionate 
share  of  such  amounts  specified  in  subdivisions  (a)  and  (b)  of  section  216  as  are 
received  by  the  partnership. 

(c)  The  net  income  of  the  partnership  shall  be  computed  in  the  same  manner 
and  on  the  same  basis  as  provided  in  section  212  except  that  the  deduction  pro- 
vided in  paragraph  (11)  of  subdivision  (a)  of  section  214  shall  not  be  allowed. 

(d)  PerFonal  service  corporations  shall  not  be  subject  to  taxation  under  this 
title,  but  the  individual  stockholders  thereof  shall  be  taxed  in  the  vsame  manjier 
as  the  members  of  partnerships.  All  the  provisions  of  this  title  relating  to  part- 
nerships and  the  members  thereof  shall  so  far  as  practicable  apply  to  personal 
service  corporations  and  the  stockholders  thereof :  Provided,  That  for  the  pur- 
pose of  this  subdivision  amounts  distributed  by  a  personal  service  corporation 
during  its  taxable  year  shall  be  accounted  for  by  the  distributees;  and  any 
portion  of  the  net  income  remaining  undistributed  at  the  close  of  its  taxable  year 
shall  be  accounted  for  by  the  stockholders  of  such  corporation  at  the  close  of 
its  taxable  year  in  proportion  to  their  respective  shares. 

This  subdivision  shall  not  be  in  effect  after  December  31,  1921.  In  the  case  of 
a  personal  service  corporation  having  a  fiscal  year  beginning  in  1921  and  end- 
ing in  1922,  amounts  distributed  prior  to  January  1,  1922,  to  its  stockholders 
out  of  earnings  or  profits  accumulated  after  December  31,  1920,  shall  be  taxed 
to  the  distributees;  and  the  stockholders  of  record  on  December  31,  1921,  shall 
be  taxed  upon  their  distributive  shares  of  the  difference  (if  any)  between  such 
distributive  profits  and  the  portion  of  the  corporation's  net  income  assignable 
to  the  calendar  year  1921,  determined  in  the  manner  provided  in  clause  (1)  of 
subdivision  (c)  of  section  205  of  this  Act. 

Sec.  219.  Estates  and  trusts,  (a)  That  the  tax  imposed  by  sections  210 
and  211  shall  apply  to  the  income  of  estates  or  of  any  kind  of  property  held  in 
trust,  including  — 

(1)  Income  received  by  estates  of  deceased  persons  during  the  period  of 
administration  or  settlement  of  the  estate ; 

(2)  Income  accumulated  in  trust  for  the  benefit  of  unborn  or  unascertained 
persons  or  persons  with  contingent  interests ; 

(3)  Income  held  for  future  distribution  under  the  terms  of  the  will  or  trust; 
and 

(4)  Income  which  is  to  be  distributed  to  the  beneficiaries  periodically,  whether 
or  not  at  regular  intervals,  and  the  income  collected  by  a  guardian  of  an  infant 
to  be  held  or  distributed  as  the  court  may  direct. 
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(b)  The  fiduciary  shall  be  responsible  for  making  the  return  of  income  for 
the  estate  or  trust  for  which  he  acts.  The  net  income  of  the  estate  or  trust  shall 
be  computed  in  the  same  manner  and  on  the  same  basis  as  provided  in  section 
212,  except  that  (in  lieu  of  the  deduction  authorized  by  paragraph  (11)  of  sub- 
division (a)  of  section  214)  there  shall  also  be  allowed  as  a  deduction,  without 
limitation,  any  part  of  the  gross  income  which,  pursuant  to  the  terms  of  the 
will  or  deed  creating  the  trust,  is  during  the  taxable  year  paid  or  permanently 
set  aside  for  the  purposes  and  in  the  manner  specified  in  paragraph  (11)  of 
subdivision  (a)  of  section  214.  In  cases  in  which  there  is  any  income  of  the 
class  described  in  paragraph  (4)  of  subdivision  (a)  of  this  section  the  fiduciary 
shall  include  in  the  return  a  statement  of  the  income  of  the  estate  or  trust 
which,  pursuant  to  the  instrument  or  order  governing  the  distribution,  is 
distributable  to  each  beneficiary,  whether  or  not  distributed  before  the  close 
of  the  taxable  year  for  which  the  return  is  made. 

(c)  In  cases  under  paragraphs  (1),  (2),  or  (3)  of  subdivision  (a)  or  in  any 
other  case  within  subdivision  (a)  of  this  section  except  paragraph  (4)  thereof 
the  tax  shall  be  imposed  upon  the  net  income  of  the  estate  or  trust  and  shall  be 
paid  by  the  fiduciary,  except  that  in  determining  the  net  income  of  the  estate 
of  any  deceased  person  during  the  period  of  administration  or  settlement  there 
may  be  deducted  the  amount  of  any  income  properly  paid  or  credited  to  any 
legatee,  heir,  or  other  beneficiary.  In  such  cases  the  estate  or  trust  shall,  for 
the  purpose  of  the  normal  tax,  be  allowed  the  same  credits  as  are  allowed  to 
single  persons  under  section  216. 

(d)  In  cases  under  paragraph  (4)  of  subdivision  (a),  and  in  the  case  of  any 
income  of  an  estate  during  the  period  of  administration  or  settlement  per- 
mitted by  subdivision  (c)  to  be  deducted  from  the  net  income  upon  which  tax 
is  to  be  paid  by  the  fiduciary,  the  tax  shall  not  be  paid  by  the  fiduciary,  but 
there  shall  be  included  in  computing  the  net  income  of  each  beneficiary  that 
part  of  the  income  of  the  estate  or  trust  for  its  taxable  year  which,  pursuant 
to  the  instrument  or  order  governing  the  distribution,  is  distributable  to  such 
beneficiary,  whether  distributed  or  not,  or,  if  his  taxable  year  is  different 
from  that  of  the  estate  or  trust,  then  there  shall  be  included  in  computing  his 
net  income  his  distributive  share  of  the  income  of  the  estate  or  trust  for  its 
taxable  year  ending  within  the  taxable  year  of  the  beneficiary.  In  such  cases 
the  beneficiary  shall,  for  the  purpose  of  the  normal  tax,  be  allowed  as  credits, 
in  addition  to  the  credits  allowed  to  him  under  section  216,  his  proportionate 
share  of  such  amounts  specified  in  subdivisions  (a)  and  (b)  of  section  216  as 
are  received  by  the  estate  or  trust. 

(e)  In  the  case  of  an  estate  or  trust  the  income  of  which  consists  both  of 
income  of  the  class  described  in  paragraph  (4)  of  subdivision  (a)  of  this  section 
and  other  income,  the  net  income  of  the  estate  or  trust  shall  be  computed  and 
a  return  thereof  made  by  the  fiduciary  in  accordance  with  subdivision  (b)  and 
the  tax  shall  be  imposed,  and  shall  be  paid  by  the  fiduciary  in  accordance  with 
subdivision  (c),  except  that  there  shall  be  allowed  as  an  additional  deduction  in« 
computing  the  net  income  of  the  estate  or  trust  that  part  of  its  income  of  the 
class  described  in  paragraph  (4)  of  subdivision  (a)  which,  pursuant  to  the 
instrument  or  order  governing  the  distribution,  is  distributable  during  its  tax- 
able year  to  the  beneficiaries.  In  cases  under  this  subdivision  there  shall  be 
included,  as  provided  in  subdivision  (d)  of  this  section,  in  computing  the  net 
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income  of  each  beneficiary,  that  part  of  the  income  of  the  estate  or  trust  which, 
pursuant  to  the  instrument  or  order  governing  the  distribution,  is  distributable 
during  the  taxable  year  to  such  beneficiary. 

(f )  A  trust  created  by  an  employer  as  a  part  of  a  stock  bonus  or  profit- 
sharing  plan  for  the  exclusive  benefit  of  some  or  all  of  his  employees,  to  which 
contributions  are  made  by  such  employer,  or  employees,  or  both,  :for  the  pur- 
pose of  distributing  to  such  employees  the  earnings  and  principal  of  the  fund 
accumulated  by  the  trust  in  accordance  with  such  plan,  shall  not  be  taxable 
under  this  section,  but  the  amount  actually  distributed  or  made  available  to  any 
distributee  shall  be  taxable  to  him  in  the  year  in  which  so  distributed  or  made 
available  to  the  extent  that  it  exceeds  the  amounts  paid  in  by  him.  Such  dis- 
tributees shall  for  the  purpose  of  the  normal  tax  be  allowed  as  credits  that  part 
of  the  amount  so  distributed  or  made  available  as  represents  the  items  specified 
in  subdivisions  (a)  and  (b)  of  section  216. 

Sec.  220.  Evasion  of  surtaxes  by  incorporation.  That  if  any  corporation, 
however  created  or  organized,  is  formed  or  availed  of  for  the  purpose  of  pre- 
venting the  imposition  of  the  surtax  upon  its  stockholders  or  members  through 
the  medium  of  permitting  its  gains  and  profits  to  accumulate  instead  of  being 
divided  or  distributed,  there  shall  be  levied,  collected,  and  paid  for  each  tax- 
able year  upon  the  net  income  of  such  corporation  a  tax  equal  to  25  per  centum 
of  the  amount  thereof,  which  shall  be  in  addition  to  the  tax  imposed  by  sec- 
tion 230  of  this  title  and  shall  be  computed,  collected,  and  paid  upon  the  same 
basis  and  in  the  same  manner  and  subject  to  the  same  provisions  of  law,  includ- 
ing penalties,  as  that  tax:  Provided,  That  if  all  the  stockholders  or  members 
of  such  corporation  agree  thereto,  the  Commissioner  may,  in  lieu  of  all  income, 
war-profits  and  excess-profits  taxes  imposed  upon  the  corporation  for  the  tax- 
able year,  tax  the  stockholders  or  members  of  such  corporation  upon  their  dis- 
tributive shares  in  the  net  income  of  the  corporation  for  the  taxable  year  in 
the  same  manner  as  provided  in  subdivision  (a)  of  section  218  in  the  case  of 
members  of  a  partnership.  The  fact  that  any  corporation  is  a  mere  holding 
company,  or  that  the  gains  and  profits  are  permitted  to  accumulate  beyond  the 
reasonable  needs  of  the  business,  shall  be  prima  facie  evidence  of  a  purpose  to 
escape  the  surtax;  but  the  fact  that  the  gains  and  profits  are  in  any  case  per- 
mitted to  accumulate  and  become  surplus  shall  not  be  construed  as  evidence 
of  a  purpose  to  escape  the  tax  in  such  case  unless  the  Commissioner  certifies 
that  in  his  opinion  such  accumulation  is  unreasonable  for  the  purposes  of  the 
business.  When  requested  by  the  Commissioner,  or  any  collector,  every  cor- 
poration shall  forward  to  him  a  correct  statement  of  such  gains  and  profits  and 
the  names  and  addresses  of  the  individuals  or  shareholders  who  would  be  entitled 
to  the  same  if  divided  or  distributed,  and  of  the  amounts  that  would  be  payable 
to  each. 

Sec.  221.  Payment  of  individual's  tax  at  source,  (a)  That  all  individuals, 
corporations,  and  partnerships,  in  whatever  capacity  acting,  including  lessees 
or  mortgagors  of  real  or  personal  property,  fiduciaries,  employers,  and  all 
officers  and  employees  of  the  United  States  having  the  control,  receipt,  custody, 
disposal,  or  payment  of  interest  (except  interest  on  deposits  with  persons  carry- 
ing on  the  banking  business  paid  to  persons  not  engaged  in  business  in  the 
United  States  and  not  having  an  office  or  place  of  business  therein),  rent, 


DsTTERNAL  REVENUE  145 

salaries,  wages,  premiums,  annuities,  compensations,  remunerations,  emoluments, 
or  other  fixed  or  determinable  annual  or  periodical  gains,  profits,  and  income, 
of  any  nonresident  alien  individual  or  partnership  composed  in  whole  or  in 
part  of  nonresident  aliens  (other  than  income  received  as  dividends  of  the  class 
allowed  as  a  credit  by  subdivision  (a)  of  section  216)  shall  (except  in  the  cases 
provided  for  in  subdivision  (b)  and  except  as  otherwise  provided  in  regulations 
prescribed  by  the  Commissioner  under  section  217)  deduct  and  withhold  from 
such  annual  or  periodical  gains,  profits,  and  income  a  tax  equal  to  8  per  centum 
thereof:  Provided,  That  the  Commissioner  may  authorize  such  tax  to  be 
deducted  and  withheld  from  the  interest  upon  r.ny  securities  the  owners  of 
which  are  not  known  to  the  withholding  agent. 

(b)  In  any  case  where  bonds,  mortgages,  or  deeds  of  trust,  or  other  similar 
obligations  of  a  corporation  contain  a  contract  or  provision  by  which  the  obligor 
agrees  to  pay  any  portion  of  the  tax  imposed  by  this  title  upon  the  obligee,  or 
to  reimburse  the  obligee  for  any  portion  of  the  tax,  or  to  pay  the  interest  with- 
out deduction  for  any  tax  which  the  obligor  may  be  required  or  permitted  to 
pay  thereon,  or  to  retain  therefrom  under  any  law  of  the  United  States,  the 
obligor  shall  deduct  and  withhold  a  tax  equal  to  2  per  centum  of  the  interest 
upon  such  bonds,  mortgages,  deeds  of  trust,  or  other  obligations,  whether  such 
interest  is  payable  annually  or  at  shorter  or  longer  periods  and  whether  pay- 
able to  a  nonresident  alien  individual  or  to  an  individual  citizen  or  resident 
of  the  United  States  or  to  a  partnership:  Provided,  That  the  Commissioner 
may  authorize  such  tax  to  be  deducted  and  withheld  in  the  case  of  interest 
upon  any  such  bonds,  mortgages,  deeds  of  trust,  or  other  obligations,  the  owners 
of  which  are  not  known  to  the  withholding  agent.  Such  deduction  and  with- 
holding shall  not  be  required  in  the  case  of  a  citieen  or  resident  entitled  to 
receive  such  interest,  if  he  files  with  the  withholding  agent  on  or  before  Febru- 
ary 1  a  signed  notice  in  writing  claiming  the  benefit  of  the  credits  provided  in 
subdivisions  (c)  and  (d)  of  section  216;  nor  in  the  case  of  a  nonresident  alien 
individual  if  so  provided  for  in  regulations  prescribed  by  the  Commissioner 
under  subdivision  (g)  of  section  217. 

(c)  Every  individual,  corporation,  or  partnership  required  to  deduct  and 
withhold  any  tax  under  this  section  shall  make  return  thereof  on  or  before 
March  1  of  each  year  and  shall  on  or  before  June  15  pay  the  tax  to  the  official 
of  the  United  States  Government  authorized  to  receive  it.  Every  such  indi- 
vidual, corporation,  or  partnership  is  hereby  made  liable  for  such  tax  and  is 
hereby  indemnified  against  the  claims  and  demands  of  any  individual,  corpora- 
tion, or  partnership  for  the  amount  of  any  payments  made  in  accordance  with 
the  provisions  of  this  section. 

(d)  Income  upon  which  any  tax  is  required  to  be  withheld  at  the  source 
under  this  section  shall  be  included  in  the  return  of  the  recipient  of  such  income, 
but  any  amount  of  tax  so  withheld  shall  be  credited  against  the  amount  of 
income  tax  as  computed  in  such  return. 

(e)  If  any  tax  required  under  this  section  to  be  deducted  and  withheld  is  paid 
by  the  recipient  of  the  income,  it  shall  not  be  re-eollected  from  the  withholding 
agent ;  nor  in  oases  in  which  the  tax  is  so  paid  shall  any  penalty  be  imposed  upon 
or  collected  from  the  recipient  of  the  income  or  the  withholding  agent  for  failure 
to  return  or  pay  the  same,  unless  such  failure  was  fraudulent  and  for  the  pur- 
pose of  evading  payment. 
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Sec.  222.  Credit  for  taxes  in  case  of  individuals,  (a)  That  the  tax  com- 
puted under  Part  II  of  this  title  shall  be  credited  with : 

(1)  in  the  case  of  a  citizen  of  the  United  States  the  amount  of  any  income, 
war-profits  and  excess-profits  taxes  paid  during  the  taxable  year  to  any  foreign 
country  or  to  any  possession  of  the  United  States ;  and 

(2)  In  the  case  of  a  resident  of  the  United  States,  the  amount  of  any  such 
taxes  paid  during  the  taxable  year  to  any  possession  of  the  United  States ;  and 

(3)  In  the  case  of  an  alien  resident  of  the  United  States,  the  amount  of  any 
such  taxes  paid  during  the  taxable  year  to  any  foreign  country,  if  the  foreign 
country  of  which  such  alien  resident  is  a  citizen  or  subject,  in  imposing  such 
taxes,  allows  a  similar  credit  to  citizens  of  the  United  States  residing  in  such 
country;  and 

(4)  In  the  case  of  any  such  individual  who  is  a  member  of  a  partnership 
or  a  beneficiary  of  an  estate  or  trust,  his  proportionate  share  of  such  taxes  of 
the  partnership  or  the  estate  or  trust  paid  during  the  taxable  year  to  a  foreign 
country  or  to  any  possession  of  the  United  States,  as  the  case  may  be. 

(5)  The  above  credits  shall  not  be  allowed  in  the  case  of  a  citizen  entitled  to 
the  benefits  of  section  262 ;  and  in  no  other  case  shall  the  amount  of  credit  taken 
under  this  subdivision  exceed  the  same  proportion  of  the  tax,  against  which 
such  credit  is  taken,  which  the  taxpayer's  net  income  (computed  without  deduc- 
tion for  any  income,  war-profits  and  excess-profits  taxes  imposed  by  any  foreign 
country  or  possession  of  the  United  States)  from  sources  without  the  United 
States  bears  to  his  entire  net  income  (computed  without  such  deduction)  for 
the  same  taxable  year. 

(b)  If  accrued  taxes  when  paid  differ  from  the  amounts  claimed  as  credits 
by  the  taxpayer,  or  if  any  tax  paid  is  refunded  in  whole  or  in  part,  the  tax- 
payer shall  notify  the  Commissioner,  who  shall  redetermine  the  amount  of  the 
tax  due  under  Part  II  of  this  title  for  the  year  or  years  affected,  and  the  amount 
of  tax  due  upon  such  redetermination,  if  any,  shall  be  paid  by  the  taxpayer 
upon  notice  and  demand  by  the  collector,  or  the  amount  of  tax  overpaid,  if 
any,  shall  be  credited  or  refunded  to  the  taxpayer  in  accordance  with  the  pro- 
visions of  section  252.  In  the  case  of  such  a  tax  accrued  but  not  paid,  the  Com- 
missioner as  a  condition  precedent  to  the  allowance  of  this  credit  may  require 
the  taxpayer  to  give  a  bond  with  sureties  satisfactory  to  and  to  be  approved 
by  the  Commissioner  in  such  penal  sum  as  the  Commissioner  may  require,  con- 
ditioned for  the  payment  by  the  taxpayer  of  any  amount  of  tax  found  due  upon 
any  such  redetermination;  and  the  bond  herein  prescribed  shall  contain  such 
further  conditions  as  the  Commissioner  may  require. 

(c)  These  credits  shall  be  allowed  only  if  the  taxpayer  furnishes  evidence 
satisfactory  to  the  Commissioner  showing  the  amount  of  income  derived  from 
sources  without  the  United  States,  and  all  other  information  necessary  for  the 
verification  and  computation  of  such  credits. 

(d)  If  the  taxpayer  makes  a  return  for  a  fiscal  year  beginning  in  1920  and 
ending  in  1921,  the  credit  for  the  entire  fiscal  year  shall,  notwithstanding  any 
provision  of  this  Act,  be  determined  under  the  provisions  of  this  section;  and 
the  Commissioner  is  authorized  to  disallow,  in  whole  or  part,  any  such  credit 
which  he  finds  has  already  been  taken  by  the  taxpayer. 
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Sec.  223.  Individual  returns,  (a)  That  the  following  indWiduals  shall  each 
make  under  oath  a  return  stating  specifically  the  items  of  his  gross  income  and 
the  deductions  and  credits  allowed  under  this  title  — 

(1)  Every  individual  having  a  net  income  for  the  taxable  year  of  $1,000  or 
over,  if  single,  or  if  married  and  not  living  with  husband  or  wife ; 

(2)  Every  individual  having  a  net  income  for  the  taxable  year  of  $2,000 
or  over,  if  married  and  living  with  husband  or  wife ;  and 

(3)  Every  individual  having  a  gross  income  for  the  taxable  year  of  $5,000 
or  over,  regardless  of  the  amount  of  his  net  income. 

(b)  If  a  husband  and  wife  living  together  have  an  aggregate  net  income  for 
the  taxable  year  of  $2,000  or  over,  or  an  aggregate  gross  income  for  such  year 
of  $5,000  or  over  — 

(1)  Each  shall  make  such  a  return,  or 

(2)  The  income  of  each  shall  be  included  in  a  single  joint  return,  in  which 
case  the  tax  shall  be  computed  on  the  aggregate  income. 

(c)  If  the  taxpayer  is  unable  to  make  his  own  return,  the  return  shall  be  made 
by  a  duly  authorized  agent  or  by  the  guardian  or  other  person  charged  with  the 
care  of  the  person  or  property  of  such  taxpayer. 

Sec.  224.  Partnership  returns.  That  every  partnership  shall  make  a  return 
for  each  taxable  year,  stating  specifically  the  items  of  its  gross  income  and  the 
deductions  allowed  by  this  title,  and  shall  include  in  the  return  the  names  and 
addresses  of  the  individuals  who  would  be  entitled  to  share  in  the  net  income 
if  distributed  and  the  amount  of  the  distributive  share  of  each  individual.  The 
return  shall  be  sworn  to  by  any  one  of  the  partners. 

Sec.  225.  Fiduciary  returns,  (a)  That  every  fidcuiary  (except  a  receiver 
appointed  by  authority  of  law  in  possession  of  part  only  of  the  property  of  an 
individual)  shall  make  under  oath  a  return  for  any  of  the  following  individuals, 
estates,  or  trusts  for  which  he  acts,  stating  specifically  the  items  of  gross  income 
thereof  and  the  deductions  and  credits  allowed  under  this  title  — 

(1)  Every  individual  having  a  net  income  for  the  taxable  year  of  $1,000  or 
over,  if  single,  or  if  married  and  not  living  with  husband  or  wife ; 

(2)  Every  individual  having  a  net  income  for  the  taxable  year  of  $2,000  or 
over,  if  married  and  living  with  husband  or  wife ; 

(3)  Every  individual  having  a  gross  income  for  the  taxable  year  of  $5,000  or 
over,  regardless  of  the  amount  of  his  net  income ; 

(4)  Every  estate  or  trust  the  net  income  of  which  for  the  taxable  year  is 
$1,000  or  over ;  and 

(5)  Every  estate  or  trust  of  which  any  beneficiary  is  a  nonresident  alien. 

(b)  Under  such  regulations  as  the  Commissioner  with  the  approval  of  the 
Secretary  may  prescribe  a  return  made  by  one  of  two  or  more  joint  fiduciaries 
and  filed  in  the  office  of  the  collector  of  the  district  where  such  fiduciary  resides 
shall  be  sufficient  compliance  with  the  above  requirement.  Such  fiduciary  shall 
make  oath  (1)  that  he  has  sufficient  knowledge  of  the  affairs  of  the  individual, 
estate  or  trust  for  which  the  return  is  made,  to  enable  him  to  make  the  return, 
and  (2)  that  the  return  is,  to  the  best  of  his  knowledge  and  belief,  true  and 
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correct.    Any  fiduciary  required  to  make  a  return  under  this  Act  shall  be  sub- 
ject to  all  the  provisions  of  this  Act  which  apply  to  individuals. 

Sec.  226.  Ketums  for  a  period  of  less  than  twelve  months,  (a)  That  if 
a  taxpayer,  with  the  approval  of  the  Commissioner,  changes  the  basis  of  com- 
puting net  income  from  fiscal  year  to  calendar  year  a  separate  return  shall  be 
made  for  the  period  between  the  close  of  the  last  fiscal  year  for  which  return 
was  made  and  the  following  December  31.  If  the  change  is  from  calendar  year 
to  fiscal  year,  a  separate  return  shall  be  made  for  the  period  between  the  close 
of  the  last  calendar  year  for  which  return  was  made  and  the  date  designated  as 
the  close  of  the  fiscal  year.  If  the  change  is  from  one  fiscal  year  to  another  fiscal 
year  a  separate  return  shall  be  made  for  the  period  between  the  close  of  the 
former  fiscal  year  and  the  date  designated  as  the  close  of  the  new  fiscal  year. 

(b)  In  all  cases  where  a  separate  return  is  made  for  a  part  of  a  taxable  year 
t  he  net  income  shall  be  computed  on  the  basis  of  such  period  for  which  separate 
return  is  made,  and  the  tax  shall  be  paid  thereon  at  the  rate  for  the  calendar 
year  in  which  such  period  is  included. 

(c)  In  the  case  of  a  return  for  a  period  of  less  than  one  year  the  net  income 
shall  be  placed  on  an  annual  basis  by  multiplying  the  amount  thereof  by  twelve 
and  dividing  by  the  number  of  months  included  in  such  period;  and  the  tax 
shall  be  such  part  of  a  tax  computed  on  such  annual  basis  as  the  number  of 
months  in  such  period  is  of  twelve  months. 

Sec.  227.  Time  and  place  for  filing  individnal,  partnership,  and  fiduciary 
returns,  (a)  That  returns  (except  in  the  case  of  nonresident  aliens)  shall  be 
made  on  or  before  the  fifteenth  day  of  the  third  month  following  the  close  of 
the  fiscal  year,  or,  if  the  return  is  made  on  the  basis  of  the  calendar  year,  then 
the  return  shall  be  made  on  or  before  the  15th  day  of  March.  In  the  case  of  a 
nonresident  alien  individual  returns  shall  be  made  on  or  before  the  fifteenth  day 
of  the  sixth  month  following  the  close  of  the  fiscal  year,  or,  if  the  return  is  made 
on  the  basis  of  the  calendar  year,  then  the  return  shall  be  made  on  or  before  the 
15th  day  of  June.  The  Commissioner  may  grant  a  reasonable  extension  of  time 
for  filing  returns  whenever  in  his  judgment  good  cause  exists  and  shall  keep  a 
record  of  every  such  extension  and  the  reason  therefor.  Except  in  the  case  of 
taxpayers  who  are  abroad,  no  such  extension  shall  be  for  more  than  six  months. 

(b)  Returns  shall  be  made  to  the  collector  for  the  district  in  which  is  located 
the  legal  residence  or  principal  place  of  business  of  the  person  making  the  return, 
or,  if  he  has  no  legal  residence  or  principal  place  of  business  in  the  United  States, 
then  to  the  collector  at  Baltimore,  Maryland. 

Sec.  228.  Understatement  in  returns.  That  if  the  collector  or  deputy  col- 
lector has  reason  to  believe  that  the  amount  of  any  income  returned  is  under- 
stated, he  shall  give  due  notice  to  the  taxpayer  making  the  return  to  show  cause 
why  the  amount  of  the  return  should  not  be  increased,  and  upon  proof  of  the 
amount  understated,  may  increase  the  same  accordingly.  Such  taxpayer  may 
furnish  sworn  testimony  to  prove  any  relevant  facts  and  if  dissatisfied  with  the 
decision  of  the  collector  may  appeal  to  the  Commissioner  for  his  decision,  under 
such  rules  of  procedure  as  may  be  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary. 
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Sbc.  229.  LQioorporation  of  individual  or  partnership  business.  That  in  the 
case  of  the  organization  as  a  corporation  within  four  months  after  the  pas- 
sage of  this  act  of  any  trade  or  business  in  which  capital  is  a  material  income- 
producing  factor,  and  which  was  previously  owned  by  a  partnership  or  indi- 
vidual, the  net  income  of  such  trade  or  business  from  January  1,  1921,  to  the 
date  of  such  organization  may  at  the  option  of  the  individual  or  partnership 
be  taxed  as  the  net  income  of  a  corporation  is  taxed  under  Titles  II  and  III; 
in  which  event  the  net  income  and  invested  capital  of  such  trade  or  business 
shall  be  computed  as  if  such  corporation  had  been  in  existence  on  and  after 
January  1,  1921,  and  the  undistributed  profits  or  earnings  of  such  trade  or  busi- 
ness shall  not  be  subject  to  the  surtaxes  imposed  in  section  211,  but  amounts 
distributed  on  and  after  January  1,  1921,  from  the  earnings  or  profits  of  such 
trade  or  business  accumulated  after  December  31,  1920,  shall  be  taxed  to  the 
recipients  as  dividends;  and  all  the  provisions  of  Titles  II  and  III  relating  to 
corporations  shall  so  far  as  practicable  apply  to  such  trade  or  business :  Provided, 
That  this  section  shall  not  apply  to  any  trade  or  business,  the  net  income  of 
which  for  the  taxable  year  1921  was  less  than  20  per  centum  of  its  invested  capi- 
tal for  such  year :  Provided  fiirtJier,  That  any  taxpayer  who  takes  advantage 
of  this  section  shall  pay  the  tax  imposed  by  section  1000  of  the  Revenue  Act  of 
1918  as  if  such  taxpayer  had  been  a  corporation  on  and  after  January  1,  1921. 

For  sec.  1000  of  the  Revenue  Act  of  1918  mentioned   in   the  text   see    1919   Supp.   Fed. 
8tat.  Ann.  165. 

PART  in. —  CORPORATIONS. 

Sec.  230.  Tax  on  corporations.  That,  in  lieu  of  the  tax  imposed  by  sec- 
tion 230  of  the  Revenue  Act  of  1918,  there  shall  be  levied,  collected,  and  paid 
for  each  taxable  year  upon  the  net  income  of  every  corporation  a  tax  at  the 
following  rates : 

(a)  For  the  calendar  year  1921,  10  per  centum  of  the  amount  of  the  net 
income  in  excess  of  the  credits  provided  in  section  236 ;  and 

(b)  For  each  calendar  year  thereafter,  12 V^  per  centum  of  such  excess  amount. 

Sec.  231.  Conditional  and  other  exemptions  of  corporations.  That  the 
following  organizations  shall  be  exempt  from  taxation  under  this  title  — 

(1)  Labor,  agricultural,  or  horticultural  organizations; 

(2)  Mutual  savings  banks  not  having  a  capital  stock  represented  by  shares; 

(3)  Fraternal  beneficiary  societies,  orders,  or  associations,  (a)  operating  under 
the  lodge  system  or  for  the  exclusive  benefit  of  the  members  of  a  fraternity 
itself  operating  under  the  lodge  system;  and  (b)  providing  for  the  payment  of 
life,  sick,  accident,  or  other  benefits  to  the  members  of  such  society,  order,  or 
association  or  their  dependents ; 

(4)  Domestic  building  and  loan  associations  substantially  all  the  business  of 
which  is  confined  to  making  loans  to  members ;  and  co-operative  banks  without 
capital  stock  organized  and  operated  for  mutual  purposes  and  without  profit ; 

(5)  Cemetery  companies  owned  and  operated  exclusively  for  the  benefit  of 
their  members  or  which  af e  not  operated  for  profit ;  and  any  corporation  char- 
tered solely  for  burial  purposes  as  a  cemetery  corporation  and  not  permitted 
by  its  charter  to  engage  in  any  business  not  necessarily  incident  to  that  purpose. 
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no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual; 

(6)  Corporations,  and  any  community  chest,  fund,  or  foundation,  organized 
and  operated  exclusively  for  religious,  charitable,  scientific,  literary,  or  educa- 
tional purposes,  or  for  the  prevention  of  cruelty  to  children  or  animals,  no  part 
of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private  stockholder  or 
individual ; 

(7)  Business  leagues,  chambers  of  commerce,  or  boards  of  trade,  not  organ- 
ized for  profit  and  no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of 
any  private  stockholder  or  individual ; 

(8)  Civic  leagues  or  organizations  not  organized  for  profit  but  operated  exclu- 
sively for  the  promotion  of  social  welfare  ; 

(9)  Clubs  organized  and  operated  exclusively  for  pleasure,  recreation,  and 
other  nonprofitable  purposes,  no  part  of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  stockholder  or  member; 

(10)  Farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance  companies, 
mutual  ditch  or  irrigation  companies,  mutual  or  cooperative  telephone  com- 
panies, or  like  organizations  of  a  purely  local  character,  the  income  of  which 
consists  solely  of  assessments,  dues,  and  fees  collected  from  members  for  the  sole 
purpose  of  meeting  expenses ; 

(11)  Farmers',  fruit  growers',  or  like  associations,  organized  and  operated  as 
sales  agents  for  the  purpose  of  marketing  the  products  of  members  and  turning 
back  to  them  the  proceeds  of  sales,  less  the  necessary  selling  expenses,  on  the 
basis  of  the  quantity  of  produce  furnished  by  them ;  or  organized  and  operated 
as  purchasing  agents  for  the  purpose  of  purchasing  supplies  and  equipment 
for  the  use  of  members  and  turning  over  such  supplies  and  equipment  to  such 
members  at  actual  cost,  plus  necessary  expenses ; 

(12)  Corporations  organized  for  the  exclusive  purpose  of  holding  title  to 
property,  collecting  income  therefrom,  and  turning  over  the  entire  amount 
thereof,  less  expenses,  to  an  organization  which  itself  is  exempt  from  the  tax 
imposed  by  this  title ; 

(13)  Federal  land  banks  and  national  farm-loan  associations  as  provided  in 
section  26  of  the  Act  approved  July  17,  1916,  entitled  "An  Act  to  provide 
capital  for  agricultural  development,  to  create  standard  forms  of  investment 
based  upon  farm  mortgage,  to  equalize  rates  of  interest  upon  farm  loans,  to 
furnish  a  market  for  United  States  bonds,  to  create  Government  depositaries  and 
financial  agents  for  the  United  States,  and  for  other  purposes  " ; 

(14)  Personal  service  corporations.  This  subdivision  shall  not  be  in  effect 
after  December  31,  1921. 

Sec.  232.  Net  income  of  corporatioiui  defined.  That  in  the  case  of  a  cor- 
I)oration  subject  to  the  tax  imposed  by  section  230  the  term  "  net  income  ** 
means  the  gross  income  as  defined  in  section  233  less  the  deductions  allowed  by 
section  234,  and  the  net  income  shall  be  computed  on  the  same  basis  as  is 
provided  in  subdivision  (b)  of  section  212  or  in  section  226.  In  the  case  of  a 
foreign  corporation  or  of  a  corporation  entitled  to  the  benefits  of  section  262 
Ihe  computation  shall  also  be  made  in  the  manner  provided  in  section  217. 
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Sec.  233.  Gross  income  of  corporations  defined,  (a)  That  in  the  case  of 
a  corporation  subject  to  the  tax  imposed  by  section  230  the  term  *'  gross  income  " 
means  the  gross  income  as  defined  in  sections  213  and  217,  except  that  mutual 
marine  insurance  companies  shall  include  in  gross  income  the  gross  premiums 
collected  and  received  by  them  less  amounts  paid  for  reinsurance. 

(b)  In  the  case  of  a  foreign  corporation,  gross  income  means  only  gross  income 
from  sources  within  the  United  States,  determined  (except  in  the  case  of  insur- 
ance companies  subject  to  the  tax  imposed  by  sections  243  or  246)  in  the  manner 
provided  in  section  217. 

Sec.  234.  Deductions  allowed  corporations,  (a)  That  in  computing  the 
net  income  of  a  corporation  subject  to  the  tax  imposed  by  section  230  there  shall 
be  allowed  as  deductions : 

(1)  All  the  ordinary  and  necessary  expenses  paid  or  incurred  during  the 
taxable  year  in  carrying  on  any  trade  or  business,  including  a  reasonable  allow- 
ance for  salaries  or  other  compensation  for  personal  services  actually  rendered, 
and  including  rentals  or  other  payments  required  to  be  made  as  a  condition  to 
the  continued  use  or  possession  of  property  to  which  the  corporation  has  not 
taken  or  is  not  taking  title,  or  in  which  it  has  no  equity  ; 

(2)  All  interest  paid  or  accrued  within  the  taxable  year  on  its  indebtedness, 
except  on  indebtedness  incurred  or  continued  to  purchase  or  carry  obligaCtions 
or  securities  (other  than  obligations  of  the  United  States  issued  after  Septem- 
ber 24,  1917,  and  originally  subscribed  for  by  the  taxpayer)  the  interest  upon 
which  is  wholly  exempt  from  taxation  under  this  title ; 

(3)  Taxes  paid  or  accrued  within  the  taxable  year  except  (a)  income,  war- 
profits,  and  excess-profits  taxes  imposed  by  the  authority  of  the  United  States, 
(b)  so  much  of  the  income,  war-profits  and  excess-profits  taxes  imposed  by  the 
authority  of  any  foreign  country  or  possession  of  the  United  States  as  is  allowed 
as  a  credit  under  section  238,  and  (c)  taxes  assessed  against  local  benefits  of  a 
kind  tending  to  increase  the  value  of  the  property  assessed.  In  the  case  of 
obligors  specified  in  subdivision  (b)  of  section  221  no  deduction  for  the  payment 
of  the  tax  imposed  by  this  title,  or  any  other  tax  paid  pursuant  to  the  contract 
or  provision  referred  to  in  that  subdivision,  shall  be  allowed  nor  shall  such 
tax  be  included  in  the  gross  income  of  the  obligee.  The  deduction  allowed  by 
this  paragraph  shall  be  allowed  in  the  case  of  taxes  imposed  upon  a  shareholder 
or  member  of  a  corporation  upon  his  interest  as  shareholder  or  men^iber,  which 
are  paid  by  the  corporation  without  reimbursement  from  the  shareholder  or 
member,  but  in  such  cases  no  deduction  shall  be  allowed  the  shareholder  or  mem- 
ber for  the  amount  of  such  taxes.  For  the  purpose  of  this  paragraph,  estate, 
inheritance,  legacy,  and  succession  taxes  accrue  on  the  due  date  thereof  except 
as  otherwise  provided  by  the  law  of  the  jurisdiction  imposing  such  taxes ; 

(4)  Losses  sustained  during  the  taxable  year  and  not  compensated  for  by 
insurance  or  otherwise;  unless,  in  order  to  clearly  reflect  the  income,  the  loss 
should  in  the  opinion  of  the  Commissioner  be  accounted  for  as  of  a  different 
period.  No  deduction  shall  be  allowed  for  any  loss  claimed  to  have  been  sus- 
tained in  any  sale  or  other  disposition  of  shares  of  stock  or  securities  made  after 
the  passage  of  this  Act  where  it  appears  that  within  thirty  days  before  or  after 
the  date  of  such  sale  or  other  disposition  the  taxpayer  has  acquired  (otherwise 
than  by  bequest  or  inheritance)  substantially  identical  property,  and  the  prop- 


152  FED.  STAT.  ANN.— 1921  SUPP. 

erty  so  acquired  is  held  by  the  taxpayer  for  any  period  after  such  sale  or  other 
disposition,  unless  such  claim  is  made  by  a  dealer  in  stock  or  securities  and  with 
respect  to  a  transaction  made  in  the  ordinary  course  of  its  business.  If  such 
acquisition  is  to  the  extent  of  part  only  of  substantially  identical  property,  then 
only  a  proportionate  part  of  the  loss  shall  be  disallowed.  In  case  of  losses  aris- 
ing from  destruction  of  or  damage  to  property,  where  the  property  so  destroyed 
or  damaged  was  acquired  before  March  1, 1913,  the  deduction  shall  be  computed 
upon  the  basis  of  its  fair  market  price  or  value  as  of  March  1,  1913 ; 

(5)  Debts  ascertained  to  be  worthless  and  charged  oflf  within  the  taxable  year 
(or  in  the  discretion  of  the  Commissioner,  a  reasonable  addition  to  a  reserve  for 
bad  debts) ;  and  when  satisfied  that  a  debt  is  recoverable  only  in  part,  the  Com- 
missioner may  allow  such  debt  to  be  charged  off  in  part; 

(6)  The  amount  received  as  dividends  (A)  from  a  domestic  corporation  other 
than  a  corporation  entitled  to  the  benefits  of  section  262,  or  (B)  from  any 
foreign  corporation  when  it  is  shown  to  the  satisfaction  of  the  Commissioner 
that  more  than  50  per  centum  of  the  gross  income  of  such  foreign  corporation 
for  the  three-year  period  ending  with  the  close  of  its  taxable  year  preceding  the 
declaration  of  such  dividends  (or  for  such  part  of  such  period  as  the  foreign  cor- 
poration has  been  in  existence)  was  derived  from  sources  within  the  United 
States  as  determined  under  section  217 ; 

(7)-  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  property 
used  in  the  trade  or  business,  including  a  reasonable  allowance  for  obsolescence. 
In  the  case  of  such  property  acquired  before  March  1,  1913,  this  deduction  shall 
be  computed  upon  the  basis  of  its  fair  market  price  or  value  as  of  March  1,  1913 ; 

(8)  In  the  case  of  buildings,  machinery,  equipment,  or  other  facilities,  con* 
structed,  erected,  installed,  or  acquired,  on  or  after  April  6,  1917,  for  the  pro- 
duction of  articles  contributii^  to  the  prosecution  of  the  war  against  the  Ger- 
man Qovernment,  and  in  the  case  of  vessels  constructed  or  acquired  on  or  after 
such  date  for  the  transiwrtation  of  articles  or  men  contributing  to  the  prose- 
cution of  such  war,  there  shall  be  allowed,  for  any  taxable  year  ending  before 
March  3,  1924  (if  claim  therefor  was  made  at  the  time  of  filing  return  for  the 
taxable  year  1918,  1919,  1920,  or  1921)  a  reasonable  deduction  for  the  aniortiza- 
tion  of  such  part  of  the  cost  of  such  facilities  or  vessels  as  has  been  borne  by 
the  taxpayer,  but  not  again  including  any  amount  otherwise  allowed  under  tliis 
title  or  previous  Acts  of  Congress  as  a  deduction  in  computing  net  income.  At 
any  time  before  March  3,  1924,  the  Commissioner  may,  and  at  the  request  of  the 
taxpayer  shall,  reexamine  the  return,  and  if  he  then  finds  as  a  result  of  an 
appraisal  or  from  other  evidence  that  the  deduction  originally  allowed  was 
incorrect,  the  income,  war-profits,  and  excess-profits  taxes  for  the  year  or  years 
affected  shall  be  redetermined  and  the  amount  of  tax  due  upon  such  redetermina- 
tion, if  any,  shall  be  paid  upon  notice  and  demand  by  the  collector,  or  -the 
amount  of  tax  overpaid,  if  any,  shall  be  credited  or  refunded  to  the  taxpayer  in 
accordance  with  the  provisions  of  section  252 ; 

(9)  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits,  and  timber, 
a  reasonable  allowance  for  depletion  and  for  depreciation  of  improvements, 
according  to  the  peculiar  conditions  in  each  case,  based  upon  cost  including  cost 
of  development  not  otherwise  deducted:  Provided,  That  in  the  case  of  such 
properties  acquired  prior  to  March  1,  1913,  the  fair  market  value  of  the  prop- 
erty (or  the  taxpayer's  interest  therein)  on  that  date  shall  be  taken  in  lieu 
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of  cost  up  to  that  date :  Provided  further,  That  in  the  case  of  mines,  oil  and  gas 
wells,  discovered  by  the  taxpayer,  on  or  after  March  1,  1913,  and  not  acquired 
as  the  result  of  purchase  of  a  proven  tract  or  lease,  where  the  fair  market  value 
of  the  property  is  materially  disproportionate  to  the  cost,  the  depletion  allow- 
ance shall  be  based  upon  the  fair  market  value  of  the  property  at  the  date  of 
the  discovery,  or  within  thirty  days  thereafter:  And  provided  further,  That'^ 
such  depletion  allowance  based  on  discovery  value  shall  not  exceed  the  net  income, 
computed  without  allowance  for  depletion,  from  the  property  upon  which  the 
discovery  is  made,  except  where  such  net  income  so  computed  is  less  than  the 
depletion  allowance  based  on  cost  or  fair  market  value  as  of  March  1,  1913; 
such  reasonable  allowance  in  all  the  above  cases  to  be  made  under  rules  and 
regulations  to  be  prescribed  by  the  Commissioner  with  the  approval  of  the 
Secretary.  In  the  case  of  leases  the  deductions  allowed  by  this  paragraph  shall 
be  equitably  apportioned  between  the  lessor  and  lessee :  - ' 

(10)  In  the  case  of  insurance  companies  (other  than  life  insurance  c<mi- 
panies),  in  addition  to  the  above  (unless  otherwise  allowed):  (A)  The  net 
addition  required  by  law  to  be  made  within  the  taxable  year  to  reserve  funds 
(including  in  the  case  of  assessment  insurance  companies  the  actual  deposit  of 
sums  with  State  or  Territorial  officers  pursuant  to  law  as  additions  to  guarantee 
or  reserve  funds) ;  and  (B)  the  sums  other  than  dividends  paid  within  the  tax- 
able year  on  policy  and  annuity  contracts.  After  December  31,  1921,  this  sub- 
division shall  apply  only  to  mutual  insurance  companies  other  than  life  insurance 
companies ; 

(11)  In  the  case  of  corporations  (except  those  taxed  under  section  243) 
issuing  policies  covering  life,  health,  and  accident  insurance  combined  in  one 
policy  issued  on  the  weekly  premium  payment  plan  continuing  for  life  and  not 
subject  to  cancellation,  in  addition  to  the  above,  such  portion  of  the  net  addition 
(not  required  by  law)  made  within  the  taxable  year  to  reserve  funds  as  the 
Commissioner  finds  to  be  required  for  the  protection  of  the  holders  of  such 
policies  only.    This  subdivision  shall  not  be  in  effect  after  December  31, 1921 ; 

(12)  In  the  case  of  mutual  marine  insurance  companies,  there  shall  be  allowed, 
in  addition  to  the  deductions  allowed  in  paragraphs  (1)  to  (10),  inclusive,  and 
paragraph  (14),  unless  otherwise  allowed,  amounts  repaid  to  policyholders  on 
account  of  premiums  previously  paid  by  them,  and  interest  paid  upon  such 
amounts  between  the  ascertainment  and  the  payment  thereof ; 

(13)  In  the  case  of  mutual  insurance  companies  (including  interinsurers  and 
reciprocal  underwriters,  but  not  including  mutual  life  or  mutual  marine  insur- 
ance companies)  requiring  their  members  to  make  premium  deposits  to  provide 
for  losses  and  expenses,  there  shall  be  allowed,  in  addition  to  the  deductions 
allowed  in  paragraphs  (1)  to  (10),  inclusive,  and  paragraph  (14),  unless  other- 
wise allowed,  the  amount  of  premiimi  deposits  returned  to  their  policyholders 
and  the  amount  of  premium  deposits  retained  for  the  payment  of  losses,  expenses, 
and  reinsurance  /eserves ; 

(14)  If  property  is  compulsorily  or  involuntarily  converted  into  cash  or  its 
equivalent  as  a  result  of  (A)  its  destruction  in  whole  or  in  part,  (B)  theft  or 
seizure,  or  (C)  an  exercise  of  the  power  of  requisition  or  condemnation,  or  the 
threat  or  imminence  thereof;  and  if  the  taxpayer  proceeds  forthwith  in  good 
faith,  under  regulations  prescribed  by  the  Commissioner  with  the  approval  of 
the  Secretary,  to  expend  the  proceeds  of  such  conversion  in  the  acquisition  of 
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other  property  of  a  character  similar  or  related  in  service  or  use  to  the  property 
so  converted,  or  in  the  acquisition  of  80  per  centum  or  more  of  the  stock  or  shares 
of  a  corporation  owning  such  other  property,  or  in  the  establishment  of  a  replace- 
ment fund,  then  there  shall  be  allowed  as  a  deduction  such  portion  of  the  gain 
derived  as  the  portion  of  the  proceeds  so  expended  bears  to  the  entire  proceeds. 
The  provisions  of  this  paragraph  prescribing  the  conditions  under  which  a 
deduction  may  be  taken  in  respect  of  the  proceeds  or  gains  derived  from  the 
compulsory  or  involuntary  conversion  of  property  into  cash  or  its  equivalent, 
shall  apply  so  far  as  may  be  practicable  to  the  exemption  or  exclusion  of  such 
proceeds  or  gains  from  gross  income  under  prior  incomCi  war-profits  and  excess- 
profits  tax  Acts. 

(b)  In  the  case  of  a  foreign  corporation  or  of  a  corporation  entitled  to  the 
benefits  of  section  262  the  deductions  allowed  in  subdivision  (a)  shall  be  allowed 
only  if  and  to  the  extent  that  they  are  connected  with  income  from  sources  within 
the  United  States;  and  the  proper  apportionment  and  allocation  of  the  deduc- 
tions with  respect  to  sources  within  and  without  the  United  States  shall  be 
determined  as  provided  in  section  217  under  rules  and  regulations  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary. 

Sec.  235.  Items  not  deductible  by  corporations.  That  in  computing  net 
income  no  deduction  shall  in  any  case  be  allowed  in  respect  of  any  of  the  itemis 
specified  in  section  215. 

Sec.  236.  Credits  allowed  corporations.  That  for  the  purpose  only  of  the 
tax  imposed  by  section  230  there  shall  be  allowed  the  following  credits : 

(a)  The  amount  received  as  interest  upon  obligations  of  the  United  States 
and  bonds  issued  by  the  War  Finance  Corporation,  which  is  included  in  gross 
income  under  section  233 ; 

(b)  In  the  case  of  a  domestic  corporation  the  net  income  of  which  is  $25,000 
or  less,  a  specific  credit  of  $2,000 ;  but  if  the  net  income  is  more  than  $25,000 
the  tax  imposed  by  section  230  shall  not  exceed  the  tax  which  would  be  payable 
if  the  $2,000  credit  were  allowed,  plus  the  amount  of  the  net  income  in  excess 
of  $25,000 ;  and 

(c)  The  amount  of  any  war-profits  and  excess-profits  taxes  imposed  by  Act 
of  Congress  for  the  same  taxable  year.  The  credit  allowed  by  this  subdivision 
shall  be  determined  as  follows : 

(1)  In  the  case  of  a  corporation  which  makes  return  for  a  fiscal  year  begin- 
ning in  1920  and  ending  in  1921,  in  computing  the  income  tax  as  provided  in 
subdivision  (a)  of  section  205,  the  portion  of  the  war-profits  and  excess-profits 
tax  computed  for  the  entire  period  under  clause  (1)  of  subdivision  (a)  of  sec- 
tion 335  shall  be  credited  against  the  net  income  computed  for  the  entire  period 
as  provided  in  clause  (1)  of  subdivision  (a)  of  section  205,  and  the  portion  of 
the  war-profits  and  excess-profits  tax  computed  for  the  entire  period  under 
clause  (2)  of  subdivision  (a)  of  section  335  shall  be  credited  against  the  net 
income  computed  for  the  entire  period  as  provided  in  clause  (2)  of  subdi- 
vision (a)  of  section  205. 

(2)  In  the  case  of  a  corporation  which  makes  return  for  a  fiscal  year  begin- 
ning in  1921  and  ending  in  1922,  in  computing  the  income  tax  as  provided  in 
subdivision  (b)  of  section  205,  the  war-profits  and  excess-profits  tax  computed 
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under  subdivision  (b)  of  section  335  shall  be  credited  against  the  net  income 
computed  for  the  entire  period  as  provided  in  clause  (1)  of  subdivision  (b)  of 
section  205. 

Sec.  237.  Payment  of  corporation  income  tax  at  source.  That  in  the  case 
of  foreign  corporations  subject  to  taxation  under  this  title  not  engaged  in  trade 
or  business  within  the  United  States  and  not  having  any  office  or  place  of  busi- 
ness therein,  there  shall  be  deducted  and  withheld  at  the  source  in  the  same 
manner  and  upon  the  same  items  of  income  as  is  provided  in  section  221  a  tax 
equal  to  12Vo  per  centum  thereof  (but  during  the  calendar  year  1921  only 
10  per  centum),  and  such  tax  shall  be  returned  and  paid  in  the  same  manner 
and  subject  to  the  same  conditions  as  provided  in  that  section :  Provided,  That 
in  the  case  of  interest  described  in  subdivision  (b)  of  that  section  the  deduction 
and  withholding  shall  be  at  the  rate  of  2  per  centum. 

Sec.  238.  Credit  for  taxes  in  case  of  corporations,  (a)  That  in  the  case  of 
a  domestic  corporation  the  tax  imposed  by  this  title,  plus  the  war-profits  and 
excess-profits  taxes,  if  any,  shall  be  credited  with  the  amount  of  any  income, 
war-profits,  and  excess-profits  taxes  paid  during  the  same  taxable  year  to  any 
foreign  country,  or  to  any  possession  of  the  United  States :  Provided,  That  the 
amount  of  credit  taken  under  this  subdivision  shall  in  no  case  exceed  the  same 
proportion  of  the  taxes,  against  which  such  credit  is  taken,  which  the  taxpayer's 
net  income  (computed  without  deduction  for  .any  income,  war-profits,  and  excess- 
profits  taxes  imposed  by  any  foreign  country  or  possession  of  the  United  States) 
from  sources  without  the  United  States  bears  to  its  entire  net  income  (computed 
without  such  deduction)  for  the  same  taxable  year.  In  the  case  of  domestic 
insurance  companies  subject  to  the  tax  imposed  by  section  243  or  246,  the  term 
''  net  income  ",  as  used  in  this  subdivision  means  net  income  as  defined  in  sec^ 
tions  245  and  246,  respectively. 

(b)  If  accrued  taxes  when  paid  differ  from  the  amounts  claimed  as  credits 
by  the  corporation,  or  if  any  tax  paid  is  refunded  in  whole  or  in  part,  the  corpo- 
ration shall  at  once  notify  the  Commissioner,  who  shall  redetermine  the  amount 
of  the  income,  war-profits  and  excess-profits  taxes  for  the  year  or  years  affected, 
and  the  amount  of  taxes  due  upon  such  redetermination,  if  any,  shall  be  paid 
by  the  corporation  upon  notice  and  demand  by  the  collector,  or  the  amount  of 
taxes  overpaid,  if  any,  shall  be  credited  or  refunded  to  the  corporation  in  accord- 
ance with  the  provisions  of  section  252.  In  the  case  of  such  a  tax  accrued  but 
not  paid,  the  Commissioner  as  a  condition  precedent  to  the  allowance  of  this 
credit  may  require  the  corporation  to  give  a  bond  with  sureties  satisfactory  to 
and  to  be  approved  by  him  in  such  penal  sum  as  he  may  require,  conditioned 
for  the  payment  by  the  taxpayer  of  any  amount  of  taxes  found  due  upon  any 
such  redetermination ;  and  the  bond  herein  prescribed  shall  contain  such  further 
conditions  as  the  Commissioner  may  require. 

(c)  These  credits  shall  be  allowed  only  if  the  taxpayer  furnishes  evidence 
satisfactory  to  the  Commissioner  showing  the  amount  of  income  derived  from 
sources  without  the  United  States,  and  all  other  information  necessary  for  the 
verification  and  computation  of  such  credit. 

(d)  If  a  domestic  corporation  makes  a  return  for  a  fiscal  year  beginning  in 
1920  and  ending  in  1921,  the  credit  for  the  entire  fiscal  year  shall,  notwithstand- 
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ing  any  provision  of  this  Act,  be  determined  under  the  provisions  of  this  section ; 
and  the  Commissioner  is  authorized  to  disallow,  in  whole  or  in  part,  any  such 
credit  which  he  finds  has  already  been  taken  by  the  taxpayer. 

(e)  For  the  purposes  of  this  section  a  domestic  corporation  which  owns  a 
majority  of  the  voting  stock  of  a  foreign  corporation  from  which  it  receives 
dividends  (not  deductible  under  section  234)  in  any  taxable  year  shall  be  denned 
to  have  paid  the  same  proportion  of  any  income,  war-profits,  or  excess-profits 
taxes  paid  by  such  foreign  corporation  to  any  foreign  country  or  to  any  pos- 
session of  the  United  States,  upon  or  with  respect  to  the  accumulated  profits 
of  such  foreign  corporation  from  which  such  dividends  were  paid,  which  the 
amount  of  such  dividends  bears  to  the  amount  of  such  accumulated  profits: 
Provided,  That  the  credit  allowed  to  any  domeBtic  corporation  under  this  sub- 
division shall  in  no  case  exceed  the  same  prox>ortion  of  the  taxes  against  which 
it  is  credited,  which  the  amount  of  such  dividends  bears  to  the  amount  of  the 
entire  net  income  of  the  domestic  corporation  in  which  such  dividends  are 
included.  The  term  **  accumulated  profits  "  when  used  in  this  subdivision  in 
reference  to  a  foreign  corporation,  means  the  amount  of  its  gains,  profits,  or 
income  in  excess  of  the  income,  war-profits,  and  excess-profits  taxes  imposed  upon 
or  with  respect  to  such  profits  or  income ;  and  the  Commissioner  with  the  approval 
of  the  Secretary  shall  have  full  power  to  determine  from  the  accumulated  profits 
of  what  year  or  years  such  dividends  were  paid ;  treating  dividends  paid  in  the 
first  sixty  days  of  any  year  as  having  been  paid  from  the  accumulated  profits  of 
the  preceding  year  or  years  (unless  to  his  satisfaction  ^own  otherwise),  and 
in  other  respects  treating  dividends  as  having  been  paid  from  the  most  recently 
accumulated  gains,  profits,  or  earnings.  In  the  case  of  a  foreign  corporation, 
the  income,  war-profits,  and  excess-profits  taxes  of  which  are  determined  on  the 
basis  of  an  accounting  period  of  less  than  one  year,  the  word  *'  year  "  as  used 
in  this  subdivision  shall  be  construed  to  mean  such  accounting  period. 

(f )  For  the  purposes  of  this  section  a  corporation  entitled  to  the  benefits  of 
section  262  shall  be  treated  as  a  foreign  corporation. 

Sec.  239.  Corporation  returns,  (a)  That  every  corporation  subject  to  taxa- 
tion under  this  title  and  every  personal  service  corporation  shall  make  a  return, 
stating  specifically  the  items  of  its  gross  income  and  the  deductions  and  credits 
allowed  by  this  title.  The  return  shall  be  sworn  to  by  the  president,  vice  presi- 
dent, or  other  principal  officer  and  by  the  treasurer  or  assistant  treasurer.  If  any 
foreign  corporation  has  no  office  or  place  of  business  in  the  United  States  but 
has  an  agent  in  the  United  States,  the  return  shall  be  made  by  the  agent.  In 
cases  where  receivers,  trustees  in  bankruptcy,  or  assignees  are  operating  the 
property  or  business  of  corporations,  such  receivers,  trustees,  or  assignees  shall 
make  returns  for  such  corporations  in  the  same  manner  and  form  as  corporations 
are  required  to  make  returns.  Any  tax  due  on  the  basis  of  such  returns  made 
by  receivers,  trustees,  or  assignees  shall  be  collected  in  the  same  manner  as  if 
collected  from  the  corporations  of  whose  business  or  property  they  have  custody 
and  control. 

(b)  Returns  made  under  this  section  shall  be  subject  to  the  provisions  of  sec- 
tions 226  and  228.  When  return  is  made  under  section  226  the  credit  provided 
in  subdivision  (b)  of  section  236  shall  be  reduced  to  an  amount  which  bears  the 
same  ratio  to  the  full  credit  therein  provided  as  the  number  of  months  in  the 
period  for  which  such  return  is  made  bears  to  twelve  months. 
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(e)  There  shall  be  included  in  the  return  or  appended  thereto  a  statement 
of  such  facts  as  will  enable  the  Commissioner  to  determine  the  portion  of  the 
earnings  or  profits  of  the  corporation  (including  gains,  profits  and  income  not 
taxed)  accumulated  during  the  taxable  year  for  which  the  return  is  made,  which 
have  been  distributed  or  ordered  to  be  distributed,  respectively,  to  its  stock- 
holders or  members  during  such  year. 

Sec.  240.  Consolidated  returns  of  corporations,  (a)  That  corporations 
which  are  affiliated  within  the  meaning  of  this  section  may,  for  any  taxable  year 
beginning  on  or  after  January  1,  1922,  make  separate  returns  or,  under  regu- 
lations prescribed  by  the  Commissioner  with  the  approval  of  the  Secretary, 
make  a  consolidated  return  of  net  income  for  the  purpose  of  this  title,  in  which 
case  the  taxes  thereunder  s^U  be  computed  and  determined  upon  the  basis  of 
such  return.  If  return  is  made  on  either  of  such  bases,  all  returns  thereafter 
made  shall  be  upon  the  same  basis  unless  permission  to  change  the  basis  is 
granted  by  the  Commissioner. 

(b)  In  any  case  in  which  a  tax  is  assessed  upon  the  basis  of  a  consolidated 
return,  the  total  tax  shall  be  computed  in  the  first  instance  as  a  unit  and  shall 
then  be  assessed  upon  the  respective  afiiliated  corporations  in  such  proi)ortions 
as  may  be  agreed  upon  among  them,  or,. in  the  absence  of  any  such  agreement, 
then  on  the  basis  of  the  net  income  properly  assignable  to  each.  There  shall  be 
allowed  in  computing  the  income  tax  only  one  specific  credit  computed  as  pro- 
vided in  subdivision  (b)  of  section  236. 

(c)  For  the  purpose  of  this  section  two  or  more  domestic  corporations  shall 
be  deemed  to  be  afSliated  (1)  if  one  corporation  owns  directly  or  controls  through 
closely  a£Sliated  interests  or  by  a  nominee  or  nominees  substantially  all  the  stock 
of  the  other  or  others,  or  (2)  if  substantially  all  the  stock  of  two  or  more  corpo- 
rations is  owned  or  controlled  by  the  same  interests. 

(d)  For  the  purposes  of  this  section  a  corporation  entitled  to  the  benefits  of 
section  262  shall  be  treated  as  a  foreign  corporation :  Provided,  That  in  any 
case  of  two  or  more  related  trades  or  businesses  (whether  unincorporated  or 
incorporated  and  whether  organiiced  in  the  United  States  or  not)  owned  or  con* 
trolled  directly  or  indirectly  by  the  same  interests,  the  Commissioner  may  con- 
solidate the  accounts  of  such  related  trades  and  businesses,  in  any  proper  case, 
for  the  purpose  of  making  an  accurate  distribution  or  api)ortionment  of  gains, 
profits,  income,  deductions,  or  capital  between  or  among  such  related  trades  or 
businesses. 

(e)  Corporations  which  are  afSliated  within  the  meaning  of  this  section  shall 
m^e  consolidated  returns  for  any  taxable  year  beginning  prior  to  January  1, 
1922,  in  the  same  manner  and  subject  to  the  same  conditions  as  provided  by  the 
Revenue  Act  of  1918. 

For  Revenue  Act  of  1918  mentioned  in  the  text  see  1919  Supp.  Fed.  Stat.  Ann.  90. 

Sec.  241.  Time  and  place  for  filing  corporate  retumB.  (a)  That  returns 
of  corporations  shall  be  made  at  the  same  time  as  is  provided  in  subdivision  (a) 
of  section  227,  except  that  in  the  case  of  foreign  corporations  not  ha\ing  any 
office  or  place  of  business  in  the  United  States  returns  shall  be  made  at  the  same 
time  as  provided  in  section  227  in  the  case  of  a  nonresident  alien  individual. 

(b)  Returns  shall  be  made  to  the  collector  of  the  district  in  which  is  located 


158  FED.  STAT.  ANN.—  1921  SUPP. 

the  principal  place  of  business  or  principal  oflSce  or  agency  of  the  corporation, 
or,  if  it  has  no  principal  place  of  business  or  principal  office  or  agency  in  the 
United  States,  then  to  the  collector  at  Baltimore,  Maryland. 

Taxes  on  Insurance  Companies. 

Sec.  242.  [''  Life  insurance  company  "  defined.]  That  when  used  in  this 
title  the  term  **  life  insurance  company  "  means  an  insurance  company  engaged 
in  the  business  of  issuing  life  insurance  and  annuity  contracts  (including  con- 
tracts of  combined  life,  health,  and  accident  insurance),  the  reserve  funds  of 
which  held  for  the  fulfillment  of  such  contracts  comprise  more  than  50  per 
centum  of  its  total  reserve  funds. 

Sec.  243.  [Bate  of  tax  on  life  insurance  company.]  That  in  lieu  of  the  taxes 
imposed  by  sections  230  and  1000  and  by  Title  III,  there  shall  be  levied,  col- 
lected, and  paid  for  the  calendar  year  1921  and  for  each  taxable  year  thereafter 
upon  the  net  income  of  every  life  insurance  company  a  tax  as  follows : 

(1)  In  the  case  of  a  domestic  life  insurance  company,  the  same  percentage 
of  its  net  income  as  is  imposed  upon  other  corporations  by  section  230 ; 

(2)  In  the  case  of  a  foreign  life  insurance  company,  the  same  percentage  of 
its  net  income  from  sources  within  the  United  States  as  is  imposed  upon  the  net 
income  of  other  corporations  by  section  230. 

Sec.  244.  [Definitions  — ' '  gross  income  **  —  **  reserve  funds  required  by 
law."]  (a)  That  in  the  case  of  a  life  insurance  company  the  term  **  gross 
income  "  means  the  gross  amount  of  income  received  during  the  taxable  year 
from  interest,  dividends,  and  rents. 

(b)  The  term  *'  reserve  funds  required  by  law  "  includes,  in  the  case  of 
assessment  insurance,  sums  actually  deposited  by  any  company  or  association 
with  State  or  Territorial  officers  pursuant  to  law  as  guaranty  or  reserve  funds, 
and  any  funds  maintained  under  the  charter  or  articles  of  incorporation  of  the 
company  or  association  exclusively  for  the  payment  of  claims  arising  under  cer- 
tificates of  membership  or  policies  issued  upon  the  assessment  plan  and  not 
subject  to  any  other  use. 

Sec.  245.  ["  Net  income  "  of  life  insurance  companies  —  what  constitutes 
deductions.]  (a)  That  in  case  of  a  life  insurance  company  the  term  **  net 
income  ' '  means  the  gross  income  less  — 

(1)  The  amount  of  interest  received  during  the  taxable  year  which  under 
paragraph  (4)  of  subdivision  (b)  of  section  213  is  exempt  from  taxation  under 
this  title ; 

(2)  An  amount  equal  to  the  excess,  if  any,  over  the  deduction  specified  in 
paragraph  (1)  of  this  subdivision,  of  4  per  centum  of  the  mean  of  the  reserve 
funds  required  by  law  and  held  at  the  beginning  and  end  of  the  taxable  year, 
plus  (in  case  of  life  insurance  companies  issuing  policies  covering  life,  health, 
and  accident  insurance  combined  in  one  policy  issued  on  the  weekly  premium 
payment  plan,  continuing  for  life  and  not  subject  to  cancellation)  4  per  centum 
of  the  mean  of  such  reserve  funds  (not  required  by  law)  held  at  the  beginning 
and  end  of  the  taxable  year,  as  the  Commissioner  finds  to  be  necessary  for  the 
protection  of  the  holders  of  such  policies  only ; 
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(3)  The  amount  received  as  dividends  (A)  from  a  domestic  corporation 
other  than  a  corporation  entitled  to  the  benefits  of  section  262,  or  (B)  from  any- 
foreign  corporation  when  it  is  shown  to  the  satisfaction  of  the  Commissioner 
that  more  than  50  per  centum  of  the  gross  income  of  such  foreign  corporation 
for  the  three-year  period  ending  with  the  close  of  its  taxable  year  preceding  the 
declaration  of  such  dividends  (or  for  such  part  of  such  period  as  the  foreign  cor- 
poration has  been  in  existence)  was  derived  from  sources  within  the  United 
States  as  determined  under  section  217  ; 

(4)  An  amount  equal  to  2  per  centum  of  any  sums  held  at  the  end  of  the 
taxable  year  as  a  reserve  for  dividends  (other  than  dividends  payable  during 
the  year  following  the  taxable  year)  the  payment  of  which  is  deferred  for  a 
period  of  not  less  than  five  years  from  the  date  of  the  policy  contract ; 

(5)  Investment  expenses  paid  during  the  taxable  year:  Provided,  That  if 
any  general  expenses  are  in  part  assigned  to  or  included  in  the  investment 
expenses,  the  total  deduction  under  this  paragraph  shall  not  exceed  one-fourth 
of  1  per  centum  of  the  book  value  of  the  mean  of  the  invested  assets  held  at  the 
beginning  and  end  of  the  taxable  year ; 

(6)  Taxes  and  other  expenses  paid  during  the  taxable  year  exclusively  upon 
or  with  respect  to  the  real  estate  owned  by  the  company,  not  including  taxes 
assessed  against  local  benefits  of  a  kind  tending  to  increase  the  value  of  the 
proi)erty  assessed,  and  not  including  any  amount  paid  out  for  new  buildings, 
or  for  permanent  improvements  or  betterments  made  to  increase  the  value  of 
any  property.  The  deduction  allowed  by  this  paragraph  shall  be  allowed  in 
the  case  of  taxes  imposed  upon  a  shareholder  or  member  of  a  company  upon 
his  interest  as  shareholder  or  member,  which  are  paid  by  the  company  without 
reimbursement  from  the  shareholder  or  member,  but  in  such  cases  no  deduction 
shall  be  allowed  the  shareholder  or  member  for  the  amount  of  such  taxes ; 

(7)  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of  property, 
including  a  reasonable  allowance  for  obsolescence.  In  the  case  of  property 
acquired  before  March  1,  1913,  this  deduction  shall  be  computed  upon  the  basis 
of  its  fair  market  price  or  value  as  of  March  1, 1913 ; 

(8)  All  interest  paid  or  accrued  within  the  taxable  year  on  its  indebtedness, 
except  on  indebtedness  incurred  or  continued  to  purchase  or  carry  obligations 
or  securities  (other  than  obligations  of  the  United  States  issued  after  Septem- 
ber 24,  1917,  and  originally  subscribed  for  by  the  taxpayer)  the  interest  upon 
which  is  wholly  exempt  from  taxation  under  this  title ; 

(9)  In  the  case  of  a  domestic  life  insurance  company,  the  net  income  of  which 
(computed  without  the  benefit  of  this  paragraph)  is  $25,000  or  less,  the  sum 
of  $2,000;  but  if  the  net  income  is  more  than  $25,000  the  tax  imposed  by  sec- 
tion 243  shall  not  exceed  the  tax  which  would  be  payable  if  the  $2,000  credit 
were  allowed,  plus  the  amount  of  the  net  income  in  excess  of  $25,000. 

(b)  No  deduction  shall  be  made  under  paragraphs  (6)  and  (7)  of  subdivi- 
sion (a)  on  account  of  any  real  estate  owned  and  occupied  in  whole  or  in  part 
by  a  life  insurance  company  unless  there  is  included  in  the  return  of  gross  income 
the  rental  value  of  the  space  so  occupied.  Such  rental  value  shall  be  not  less  than 
a  sum  which  in  addition  to  any  rents  received  from  other  tenants  shall  provide 
a  net  income  (after  deducting  taxes,  depreciation,  and  all  other  expenses)  at  the 
rate  of  4  per  centum  per  annum  of  the  book  value  at  the  end  of  the  taxable  year 
of  the  real  estate  so  owned  or  occupied. 
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(c)  In  the  case  of  a  foreign  life  insurance  company  the  amount  of  its  net 
income  for  any  taxable  year  from  sources  within  the  United  States  shall  be  the 
same  proportion  of  its  net  income  for  the  taxable  year  from  sources  within  and 
without  the  United  States,  which  the  reserve  funds  required  by  law  and  held 
by  it  at  the  end  of  the  taxable  year  upon  business  transacted  within  the  United 
States  is  of  the  reserve  funds  held  by  it  at  the  end  of  the  taxable  year  upon  all 
business  transacted. 

Sec.  246.  [Insurance  companies  other  than  life  and  mutual  —  rate  of  tax  — 
terms  defined.]  (a)  That,  in  lieu  of  the  taxes  imposed  by  sections  230  and  1000, 
there  shall  be  levied,  collected  and  paid  for  the  calendar  year  1922,  and  foii 
each  taxable  year  thereafter,  upon  the  net  income  of  every  insurance  company 
(other  than  a  life  or  mutual  insurance  company)  a  tax  as  follows: 

(1)  In  the  case  of  such  a  domestic  insurance  company  the  same  percentage  of 
its  net  income  as  is  imposed  upon  other  corporations  by  section  230 ; 

(2)  In  the  case  of  such  a  foreign  insurance  company  the  same  percentage 
of  its  net  income  from  sources  within  the  United  States  as  is  imposed  upon  the 
net  inccHue  of  other  corporations  by  section  230. 

(b)  In  the  case  of  an  insurance  company  subject  to  the  tax  imposed  by  this 
section  — 

(1)  The  term  ''  gross  income  "  means  the  combined  gross  amount,  earned 
during  the  taxable  year,  from  investment  income  and  from  underwriting  income 
as  provided  in  this  subdivision,  computed  on  the  basis  of  the  underwriting  and 
investment  exhibit  of  the  annual  statement  approved  by  the  National  Convention 
of  Insurance  Commissioners; 

(2)  The  term  ''  net  income  "  means  the  gross  income  as  defined  in  para- 
graph (1)  of  this  subdivision  less  the  deductions  allowed  by  section  247; 

(3)  The  term  ^'investment  income ''  means  the  gross  amount  of  income 
earned  during  the  taxable  year  from  interest,  dividends  and  rents,  computed  as 
follows : 

To  all  interest,  dividends  and  rents  received  during  the  taxable  year,  add 
interest,  dividends  and  rents  due  and  accrued  at  the  end  of  the  taxable  year,  and 
deduct  all  interest,  dividends  and  rents  due  and  accrued  at  the  end  of  the  pre- 
ceding taxable  year: 

(4)  The  term  ''  underwriting  income  ''  means  the  premiums  earned  on  insur- 
ance contracts  during  the  taxable  year  less  losses  incurred  and  expenses  incurred ; 

(5)  The  term  **  premiums  earned  on  insurance  contracts  during  the  taxable 
year  ''  means  an  amount  computed  as  follows: 

Prom  the  amount  of  gross  premiums  written  on  insurance  contracts  during 
the  taxable  year,  deduct  return  premiums  and  premiums  paid  for  reinsurance. 
To  the  result  so  obtained  add  unearned  premiums  on  outstanding  business  at 
the  end  of  the  preceding  taxable  year  and  deduct  unearned  premiums  on  out- 
standing business  at  the  end  of  the  taxable  year ; 

(6)  The  term  **  losses  incurred  **  means  losses  incurred  during  the  taxable 
year  on  insurance  contracts,  computed  as  follows : 

To  losses  paid  during  the  taxable  year,  add  salvage  and  reinsurance  recover- 
able outstanding  at  the  end  of  the  preceding  taxable  year,  and  deduct  salvage 
and  reinsurance  recoverable  outstanding  at  the  end  of  the  taxable  year.    To  the 
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result  so  obtained  add  all  unpaid  losses  outstanding  at  the  end  of  the  taxable  year 
and  deduct  unpaid  losses  outstanding  at  the  end  of  the  preceding  taxable  year ; 

(7)  The  term  **  expenses  incurred  "  means  all  expenses  shown  on  .the  annual 
statement  approved  by  the  National  Convention  of  Insurance  Commissioners, 
and  shall  be  computed  as  follows: 

To  all  expenses  paid  during  the  taxable  year  add  expenses  unpaid  at  the  end 
of  the  taxable  year  and  deduct  expenses  unpaid  at  the  end  of  the  preceding 
taxable  year.  For  the  purpose  of  computing  the  net  income  subject  to  the  tax 
imposed  by  this  section  there  shall  be  deducted  from  expenses  incurred  as  defined 
in  this  paragraph  all  expenses  incurred  which  are  not  allowed  as  deductions  by 
section  247. 

Sec.  247.  [Deductions  affectiiig  insurance  companies  other  than  life  and 
mutual.]  (a)  That  in  computing  the  net  income  of  an  insurance  company  sub- 
ject to  the  tax  imposed  by  section  246  there  shall  be  allowed  as  deductions : 

(1)  All  ordinary  and  necessary  expenses  incurred,  as  provided  in  para- 
graph (1)  of  subdivision  (a)  of  section  234; 

(2)  All  interest  as  provided  in  paragraph  (2)  of  subdivision  (a)  of  section 
234; 

(3)  Taxes  as  provided  in  paragraph  (3)  of  subdivision  (a)  of  section  234; 

(4)  Losses  incurred; 

(5)  Bad  debts  in  the  nature  of  agency  balances  and  bills  receivable  ascertained 
to  be  worthless  and  charged  off  within  the  taxable  year ; 

(6)  The  amount  received  as  dividends  from  corporations  as  provided  in 
paragraph  (6)  of  subdivision  (a)  of  section  234; 

(7)  The  amount  of  interest  earned  during  the  taxable  year  which  under 
paragraph  (4)  of  subdivision  (b)  of  section  213  is  exempt  from  taxation  under 
this  title,  and  the  amount  of  interest  allowed  as  a  credit  under  subdivision  (a) 
of  section  236 ; 

(8)  A  reasonable  allowance,  for  the  exhaustion,  wear  and  tear  of  property, 
as  provided  in  paragraph  (7)  of  subdivision  (a)  of  section  234; 

(9)  In  the  case  of  such  a  domestic  insurance  company,  the  net  income  of  which 
r computed  without  the  benefit  of  this  paragraph)  is  $25,000  or  less,  the  sum  of 
$2,000 ;  but  if  the  net  income  is  more  than  $25,000  the  tax  imposed  by  section  246 
shall  not  exceed  the  tax  which  would  be  payable  if  the  $2,000  credit  were  allowed, 
plus  the  amount  of  the  net  income  in  excess  of  $25,000. 

(b)  In  the  case  of  a  foreign  corporation  the  deductions  allowed  in  this  section 
shall  be  allowed  to  the  extent  provided  in  subdivision  (b)  of  section  234. 

(c)  Nothing  in  this  section  or  in  section  246  shall  be  construed  to  permit  the 
same  item  to  be  twice  deducted. 

PART  IV. —  ADMINISTRATIVE  PROVISIONS. 

Sec.  250.  Payment  of  taxes,  (a)  That  except  as  otherwise  provided  in  this 
section  and  sections  221  and  237  the  tax  shall  be  paid  in  four  installments,  each 
consisting  of  one-fourth  of  the  total  amount  of  the  tax.  The  first  installment 
shall  be  paid  at  the  time  fixed  by  law  for  filing  the  return,  and  the  second  install- 
ment shall  be  paid  on  the  fifteenth  day  of  the  third  month,  the  third  installment 
6 


162  FED.  STAT.  ANN.— 1921  SUPP. 

on  the  fifteenth  day  of  the  sixth  month,  and  the  fourth  installment  on  the  fif- 
teenth day  of  the  ninth  month,  after  the  time  fixed  by  law  for  filing  the  return. 
Where  an  extension  of  time  for  filing  a  return  is  granted  the  time  for  payment 
of  the  first  installment  shall  be  postponed  until  the  date  of  the  expiration  of 
the  period  of  the  extension,  but  the  time  for  payment  of  the  other  installments 
shall  not  be  postponed  unless  the  Commissioner  so  provides  in  granting  the 
extension.  In  any  case  in  which  the  time  for  the  payment  of  any  installment 
is  at  the  request  of  the  taxpayer  thus  postponed,  there  shall  be  added  as  a  part 
of  such  installment  interest  thereon  at  the  rate  of  one-half  of  1  per  centum  per 
month  from  the  time  it  would  have  been  due  if  no  extension  had  been  granted, 
until  paid.  If  any  installment  is  not  paid  when  due,  the  whole  amount  of  the 
tax  unpaid  shall  become  due  and  payable  upon  notice  and  demand  by  the 
collector. 

The  tax  may  at  the  option  of  the  taxpayer  be  paid  in  a  single  payment  instead 
of  installments,  in  which  case  the  total  amount  shall  be  paid  on  or  before  the 
time  fixed  by  law  for  filing  the  return,  or,  where  an  extension  of  time  for  filing 
the  return  has  been  granted,  on  or  before  the  expiration  of  the  period  of  such 
extension. 

(b)  As  soon  as  practicable  after  the  return  is  filed,  the  Commissioner  shall 
examine  it.  If  it  then  appears  that  the  correct  amount  of  the  tax  is  greater  or 
less  than  that  shown  in  the  return,  the  installments  shall  be  recomputed.  If  the 
amount  already  paid  exceeds  that  which  should  have  been  paid  on  the  basis  of 
the  installments  as  recomputed,  the  excess  so  paid  shall  be  credited  against  the 
subsequent  installments;  and  if  the  amount  already  paid  exceeds  the  correct 
amount  of  the  tax,  the  excess  shall  be  credited  or  refunded  to  the  taxpayer  in 
accordance  with  the  provisions  of  section  252. 

If  the  amount  already  paid  is  less  than  that  which  should  have  been  paid, 
the  difference,  to  the  extent  not  covered  by  any  credits  due  to  the  taxpayer  under 
section  252  (hereinafter  called  '*  deficiency  *'),  together  with  interest  thereon 
at  the  rate  of  one-half  of  1  per  centum  per  month  from  the  time  the  tax  was 
due  (or,  if  paid  on  the  installment  basis,  on  the  deficiency  of  each  installment 
from  the  time  the  installment  was  due),  shall  be  paid  upon  notice  and  demand 
by  the  collector.  If  any  part  of  the  deficiency  is  due  to  negligence  or  inten- 
tional disregard  of  authorized  rules  and  regulations  with  knowledge  thereof, 
but  without  intent  to  defraud,  there  shall  be  added  as  part  of  the  tax  6  per 
centum  of  the  total  amount  of  the  deficiency  in  the  tax,  and  interest  in  such  a 
case  shall  be  collected  at  the  rate  of  1  per  centum  per  month  on  the  amount 
of  such  deficiency  in  the  tax  from  the  time  it  was  due  (or,  if  paid  on  the  install- 
ment basis,  on  the  amount  of  the  deficiency  in  each  installment  from  the  time  the 
installment  was  due),  which  penalty  and  interest  shall  become  due  and  payable 
upon  notice  and  demand  by  the  collector.  If  any  part  of  the  deficiency  is  due 
to  fraud  with  intent  to  evade  tax,  then,  in  lieu  of  the  penalty  provided  by  sec- 
lion  3176  of  the  Revised  Statutes,  as  amended,  for  false  or  fraudulent  returns 
willfully  made,  but  in  addition  to  other  penalties  provided  by  law  for  false  or 
fraudulent  returns,  there  shall  be  added  as  part  of  the  tax  50  per  centum  of 
the  total  amount  of  the  deficiency  in  the  tax.  In  such  case  the  whole  amount  of 
the  tax  unpaid,  including  the  penalty  so  added,  shall  become  due  and  payable 
upon  notice  and  demand  by  the  collector. 

For  R.  S.  gee  3170,  above  mentioned,  see  3  Fed.   Stat.  Ann.   (2d  ed.)   1006. 
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(c)  If  the  return  is  made  pursuant  to  section  3176  of  the  Revised  Statutes  as 
amended,  the  amount  of  tax  determined  to  be  .due  under  such  return  shall  be 
paid  upon  notice  and  demand  by  the  collector. 

For  R.  S.  see  3176,  above  mentioned,  see  3  Fed.    Stat.  Ann.    (2d  ed.)    1006. 

(d)  The  amount  of  income,  excess-profits,  or  war-profits  taxes  due  under  any 
return  made  under  this  Act  for  the  taxable  year  1921  or  succeeding  taxable 
years  shall  be  determined  and  assessed  by  the  Commissioner  within  four  years 
after  the  return  was  filed,  and  the  amount  of  any  such  taxes  due  under  any 
return  made  under  this  Act  for  prior  taxable  years  or  under  prior  income, 
excess-profits,  or  war-profits  tax  Acts,  or  under  section  88  of  the  Act  entitled 
**An  Act  to  provide  revenue,  equalize  duties,  and  encourage  the  industries  of 
the  United  States,  and  for  other  purposes,'*  approved  August  5,  1909,  shall  be 
determined  and  assessed  within  five  years  after  the  return  was  filed,  unless  both 
the  Commissioner  and  the  taxpayer  consent  in  writing  to  a  later  determination, 
assessment,  and  collection  of  the  tax ;  and  no  suit  or  proceeding  for  the  collec- 
tion of  any  such  taxes  due  under  this  Act  or  under  prior  income,  excess-profits, 
or  war-profits  tax  Acts,  or  of  any  taxes  due  under  section  38  of  such  Act  of 
August  5, 1909,  shall  be  begun,  after  the  expiration  of  five  years  after  the  date 
when  such  return  was  filed,  but  this  shall  not  affect  suits  or  proceedings  begun 
at  the  time  of  the  passage  of  this  Act:  Provided,  That  in  the  case  of  income 
received  during  the  lifetime  of  a  decedent,  all  taxes  due  thereon  shall  be  deter- 
mined and  assessed  by  the  Commissioner  within  one  year  after  written  request 
therefor  by  the  executor,  administrator,  or  other  fiduciary  representing  the 
estate  of  such  decedent :  Provided  further,  That  in  the  case  of  a  false  or  fraudu- 
lent return  with  intent  to  evade  tax,  or  of  a  failure  to  file  a  required  return, 
the  amount  of  tax  due  may  be  determined,  assessed,  and  collected,  and  a  suit 
or  proceeding  for  the  collection  of  such  amount  may  be  begun,  at  any  time  after 
it  becomes  due:  Provided  further,  That  in  cases  coming  within  the  scope  of 
paragraph  (9)  of  subdivision  (a)  of  section  214,  or  of  paragraph  (8)  of  subdivi- 
sion (a)  of  section  234,  or  in  cases  of  final  settlement  of  losses  and  other  deduc- 
tions tentatively  allowed  by  the  Commissioner  pending  a  determination  of  the 
exact  amount  deductible,  the  amount  of  tax  or  deficiency  in  tax  due  may  be 
determined,  assessed,  and  collected  at  any  time;  but  prior  to  the  assessment 
thereof  the  taxpayer  shall  be  notified  and  given  a  period  of  not  less  than  thirty 
days  in  which  to  file  an  appeal  and  be  heard  as  hereinafter  provided  in  this 
subdivision. 

If  upon  examination  of  a  return  made  under  the  Revenue  Act  of  1916,  the 
Revenue  Act  of  1917,  the  Revenue  Act  of  1918,  or  this  Act,  a  tax  or  a  deficiency 
in  tax  is  discovered,  the  taxpayer  shall  be  notified  thereof  and  given  a  period 
of  not  less  than  thirty  days  after  such  notice  is  sent  by  registered  mail  in  which 
to  file  an  appeal  and  show  cause  or  reason  why  the  tax  or  deficiency  should  not 
be  paid.  Opportunity  for  hearing  shall  be  granted  and  a  final  decision  thereon 
shall  be  made  as  quickly  as  practicable.  Any  tax  or  deficiency  in  tax  then  deter- 
mined to  be  due  shall  be  assessed  and  paid,  together  with  the  penalty  and  interest, 
if  any,  applicable  thereto,  within  ten  days  after  notice  and  demand  by  the 
collector  as  hereinafter  provided,  and  in  such  cases  no  claim  in  abatement  of 
the  amount  so  assessed  shall  be  entertained:  Provided,  That  in  cases  where 
the  Commissioner  believes  that  the  collection  of  the  amount  due  will  be  jeopard- 
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ized  by  such  delay  he  may  make  the  assessment  without  giving  such  notice  or 
awaiting  the  conclusion  of  such  hearing. 

.    For  sec.  38  of  the  Act  of  Aug.  5,  1909,  above  mentioned,  see  4  Fed.  Stat.  Ann.   (2d  ed.) 
256. 

For  the  different  revenue  Acts  here  mentioned  see  1918  Supp.  270;  1919  Supp.  82. 

(e)  If  any  tax  remains  unpaid  after  the  date  when  it  is  due,  and  for  ten  days 
after  notice  and  demand  by  the  collector,  then,  except  in  the  case  of  estates  of 
insane,  deceased,  or  insolvent  persons,  there  shall  be  added  as  part  of  the  tax  the 
sum  of  5  per  centum  on  the  amount  due  but  unpaid,  plus  interest  at  the  rate  of 
1  per  centum  per  month  upon  such  amount  from  the  time  it  became  due: 
Provided,  That  as  to  any  such  amount  which  is  the  subject  of  a  bona  fide  claim 
for  abatement  filed  within  ten  days  after  notice  and  demand  by  the  collector, 
where  the  taxpayer  has  not  had  the  benefit  of  the  provisions  of  subdivision  (d), 
such  sum  of  5  per  centum  shall  not  be  added  and  the  interest  from  the  time  the 
amount  was  due  until  the  claim  is  decided  shall  be  at  the  rate  of  one-half  of 
1  per  centum  per  month  on  that  part  of  the  claim  rejected. 

In  the  case  of  the  first  installment  provided  for  in  subdivision  (a)  the  instruc- 
tions printed  on  the  return  shall  be  sufficient  notice  of  the  date  when  the  tax  is 
due  and  sufficient  demand,  and  the  taxpayer's  computation  of  the  tax  on  the 
return  shall  be  sufficient  notice  of  the  amount  due.  In  the  case  of  each  subse- 
quent installment  the  collector  may,  within  thirty  days  and  not  later  than  ten 
days  before  the  installment  becomes  due,  mail  to  the  taxpayer  notice  of  the 
amount  of  the  installment  and  the  date  on  which  it  is  due  for  payment.  Such 
notice  of  the  collector  shall  be  sufficient  notice  and  sufficient  demand  under  this 
section. 

(f )  In  the  case  of  any  deficiency  (except  where  the  deficiency  is  due  to  negli- 
gence or  to  fraud  with  intent  to  evade  tax)  where  it  is  shown  to  the  satisfaction 
of  the  Commissioner  that  the  payment  of  such  deficiency  would  result  in  undue 
hardship  to  the  taxpayer,  the  Commissioner  may,  with  the  approval  of  the  Sec- 
retary, extend  the  time  for  the  payment  of  such  deficiency  or  any  part  thereof 
for  such  period  not  in  excess  of  eighteen  months  from  the  passage  of  this  Act 
as  the  Commissioner  may  determine.  In  such  case  the  Commissioner  may 
require  the  taxpayer  to  furnish  a  bond  with  sufficient  sureties  conditioned  upon 
the  payment  of  the  deficiency  in  accordance  with  the  terms  of  the  extension 
granted.  There  shall  be  added  in  lieu  of  other  interest  provided  by  law,  as  a 
part  of  such  deficiency,  interest  thereon  at  the  rate  of  two-thirds  of  1  per  centum 
per  month  from  the  time  such  extension  is  granted;  except  where  such  other 
interest  provided  by  law  is  in  excess  of  interest  at  the  rate  of  two-thirds  of 
1  per  centum  per  month.  If  the  deficiency  or  any  part  thereof  is  not  paid  in 
accordance  with  the  terms  of  the  extension  granted,  there  shall  be  added  as 
part  of  the  deficiency,  in  lieu  of  other  interest  and  penalties  provided  by  law, 
the  sum  of  5  per  centum  of  the  deficiency  and  interest  on  the  deficiency  at  the 
rate  of  1  per  centum  per  month  from  the  time  it  becomes  payable  in  accordance 
with  the  terms  of  such  extension. 

(g)  If  the  Commissioner  finds  that  a  taxpayer  designs  quickly  to  depart 
from  the  United  States  or  to  remove  his  property  therefrom,  or  to  conceal  him- 
self or  his  property  therein,  or  to  do  any  other  act  tending  to  prejudice  or  to 
render  wholly  or  partly  ineffectual  proceedings  to  collect  the  tax  for  the  tax- 
able year  then  last  past  or  the  taxable  year  then  current  unless  such  proceed- 
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ings  be  brought  without  delay,  the  Commissioner  shall  declare  the  taxable  period 
for  such  taxpayer  immediately  terminated  and  shall  cause  notice  of  such  find- 
ing and  declaration  to  be  given  the  taxpayer,  together  with  a  demand  for  imme- 
diate payment  of  the  tax  for  the  taxable  period  so  declared  terminated  and  of 
the  tax  for  the  preceding  taxable  year  or  so  much  of  said  tax  as  is  unpaid, 
whether  or  not  the  time  otherwise  allowed  by  law  for  filing  return  and  paying 
the  tax  has  expired;  and  such  taxes  shall  thereupon  become  immediately  due 
and  payable.  In  any  action  or  suit  brought  to  enforce  payment  of  taxes  made 
due  and  payable  by  virtue  of  the  provisions  of  this  subdivision  the  finding  of 
the  Commissioner,  made  as  herein  provided,  whether  made  after  notice  to  the 
taxpayer  or  not,  shall  be  for  all  purposes  presumptive  evidence  of  the  taxpayer's 
design.  A  taxpayer  who  is  not  in  default  in  making  any  return  or  paying 
income,  war-profits,  or  excess-profits  tax  under  any  Act  of  Congress  may  furnish 
to  the  United  States,  under  regulations  to  be  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary,  security  approved  by  the  Commissioner  that 
he  will  duly  make  the  return  next  thereafter  required  to  be  filed  and  pay  the 
tax  next  thereafter  required  to  be  paid.  The  Commissioner  may  approve  and 
accept  in  like  manner  security  for  return  and  payment  of  taxes  made  due  and 
payable  by  virtue  of  the  provisions  of  this  subdivision,  provided  the  taxpayer 
has  paid  in  full  all  other  income,  war-profits,  or  excess-profits  taxes  due  from 
him  under  any  Act  of  Congress.  If  security  is  approved  and  accepted  pursuant 
to  the  provisions  of  this  subdivision  and  such  further  or  other  security  with 
respect  to  the  tax  or  taxes  covered  thereby  is  given  as  the  Commissioner  shall 
from  time  to  time  find  necessary  and  require,  payment  of  such  taxes  shall  not 
be  enforced  by  any  proceedings  under  the  provisions  of  this  subdivision  prior 
to  the  expiration  of  the  time  otherwise  allowed  for  paying  such  respective  taxes. 
In  the  case  of  a  citizen  of  the  United  States  about  to  depart  from  the  United 
States  the  Commissioner  may,  at  his  discretion,  waive  any  or  all  of  the  require- 
ments placed  on  the  taxpayer  by  this  subdivision.  No  alien  shall  depart  from 
the  United  States  unless  he  first  secures  from  the  collector  or  agent  in  charge  a 
certificate  that  he  has  complied  with  all  the  obligations  imposed  upon  him  by  the 
income,  war-profits,  and  excess-profits  tax  laws.  If  a  taxpayer  violates  or 
attempts  to  violate  this  subdivision  there  shall,  in  addition  to  all  other  penalties, 
be  added  as  part  of  the  tax  25  per  centum  of  the  total  amount  of  the  tax  or 
deficiency  in  the  tax,  together  with  interest  at  the  rate  of  1  per  centum  per 
month  from  the  time  the  tax  became  due. 

(h)  The  provisions  of  subdivisions  (e),  (f)  and  (g)  of  this  section  shall 
apply  to  the  assessment  and  collection  of  taxes  which  have  accrued  or  may 
accrue  under  the  Revenue  Act  of  1917,  the  Revenue  Act  of  1918  or  this  Act. 

Sec.  251.  Receipts  for  taxes.  That  every  collector  to  whom  any  payment 
of  any  tax  is  made  under  the  provisions  of  this  title  shall  upon  request  give  to 
the  person  making  such  payment  a  full  written  or  printed  receipt,  stating  the 
amount  paid  and  the  particular  account  for  which  such  payment  was  made; 
and  whenever  any  debtor  pays  taxes  on  account  of  payments  made  or  to  be 
made  by  him  to  separate  creditors  the  collector  shall,  if  requested  by  such 
debtor,  give  a  separate  receipt  for  the  tax  paid  on  account  of  each  creditor  in 
such  form  that  the  debtor  can  conveniently  produce  such  receipts  separately 
to  his  several  creditors  in  satisfaction  of  their  respective  demands  up  to  the 
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amounts  stated  in  the  receipts;  and  such  receipt  shall  be  sufficient  evidence  in 
favor  of  such  debtor  to  justify  him  in  withholding  from  his  next  payment  to  his 
creditor  the  amount  therein  stated;  but  the  creditor  may,  upon  giving  to  his 
debtor  a  full  written  receipt  acknowledging  the  payment  to  him  of  any  sum 
actually  paid  and  accepting  the  amount  of  tax  paid  as  aforesaid  (specifying  the 
same)  as  a  further  satisfaction  of  the  debt  to  that  amount,  require  the  surrender 
to  ^im  of  Ruch  collector's  receipt. 

Sec.  252.  Refunds.  That  if,  upon  examination  of  any  •  return  of  income 
made  pursuant  to  this  Act,  the  Act  of  August  5,  1909,  entitled  **An  Act  to 
provide  revenue,  equalize  duties,  and  encourage  the  industries  of  the  United 
States,  and  for  other  purposes,"  the  Act  of  October  3,  1913,  entitled  '*An  Act 
to  reduce  tariff  duties  and  to  provide  revenue  for  the  Government,  and  for 
other  purposes,''  the  Revenue  Act  of  1916,  as  amended,  the  Revenue  Act  of  1917, 
or  the  Revenue  Act  of  1918,  it  appears  that  an  amount  of  income,  war-profits 
or  excess-profits  tax  has  been  paid  in  excess  of  that  properly  due,  then,  not- 
withstanding the  provisions  of  section  3228  of  the  Revised  Statutes,  the  amount 
of  the  excess  shall  be  credited  against  any  income,  war-profits  or  excess-profits 
taxes,  or  installment  thereof,  then  due  from  the  taxpayer  under  any  other 
return,  and  any  balance  of  such  excess  shall  be  immediately  refunded  to  the 
taxpayer:  Provided,  That  no  such  credit  or  refund  shall  be  allowed  or  made 
after  five  years  from  the  date  when  the  return  was  due,  unless  before  the  expira- 
tion of  such  five  years  a  claim  therefor  is  filed  by  the  taxpayer:  Provided 
further,  That  if  upon  examination  of  any  return  of  income  made  pursuant  to 
the  Revenue  Act  of  1917,  the  Revenue  Act  of  1918,  or  this  Act,  the  invested 
capital  of  a  taxpayer  is  decreased  by  the  Commissioner,  and  such  decrease  is 
due  to  the  fact  that  the  taxpayer  failed  to  take  adequate  deductions  in  previous 
years,  with  the  result  that  an  amount  of  income  tax  in  excess  of  that  properly 
due  was  paid  in  any  previous  year  or  years,  then,  notwithstanding  any  other 
provision  of  law  and  regardless  of  the  expiration  of  such  five-year  period,  the 
amount  of  such  excess  shall,  without  the  filing  of  any  claim  therefor,  be  credited 
or  refunded  as  provided  in  this  section :  And  provided  further,  That  nothing 
in  this  section  shall  be  construed  to  bar  from  allowance  claims  for  refund  filed 
prior  to  the  passage  of  the  Revenue  Act  of  1918  under  subdivision  (a)  of  sec- 
tion 14  of  the  Revenue  Act  of  1916,  or  filed  prior  to  the  passage  of  this  Act 
under  section  252  of  the  Revenue  Act  of  1918. 

For  R.  S.  Rec.  3228,  mentioned  in  the  text,  eee  3  Fed.  Stat.  Ann.  (2d  ed.)   1037. 

For  the  different  revenue  Acts  mentioned  in  the  text,  see  1918  Supp.  270;  1919  Supp.  82. 

Sec.  253.  Penalties.  That  any  individual,  corporation,  or  partnership 
required  under  this  title  to  pay  or  collect  any  tax,  to  make  a  return  or  to  sup- 
ply information,  who  fails  to  pay  or  collect  such  tax,  to  make  such  return,  or 
to  supply  such  information  at  the  time  or  times  required  under  this  title,  shall 
be  liable  to  a  penalty  of  not  more  than  $1,000.  Any  individual,  corporation,  or 
partnership,  or  any  officer  or  employee  of  any  corporation  or  member  or 
employee  of  a  partnership,  who  willfully  refuses  to  pay  or  collect  such  tax,  to 
make  such  return,  or  to  supply  such  information  at  the  time  or  times  required 
under  this  title,  or  who  willfully  attempts  in  any  manner  to  defeat  or  evade 
the  tax  imposed  by  this  title,  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined 
not  more  than  $10,000  or  imprisoned  for  not  more  than  one  year,  or  both, 
together  with  the  costs  of  prosecution. 
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Sec.  254.  Betnrnfl  of  payments  of  diyidends.  That  every  corporation  sub- 
ject to  the  tax  imposed  by  this  title  and  every  personal  service  corporation  shall, 
when  required  by  the  Commissioner,  render  a  correct  return,  duly  verified 
under  oath,  of  its  payments  of  dividends,  stating  the  name  and  address  of  each 
stockholder,  the  number  of  shares  owned  by  him,  and  the  amount  of  dividends 
paid  to  him. 

Sec.  255.  Betnms  of  brokers.  That  every  individual,  corporation,  or  part- 
nership doing  business  as  a  broker  shall,  when  required  by  the  Commissioner, 
render  a  correct  return  duly  verified  under  oath,  under  such  rules  and  regula- 
tions as  the  Commissioner,  with  the  approval  of  the  Secretary,  may  prescribe, 
showing  the  names  of  customers  for  whom  such  individual,  corporation,  or 
partnership  has  transacted  any  business,  with  such  details  as  to  the  profits,  losses, 
or  other  information  which  the  Commissioner  may  require,  as  to  each  of  such 
customers,  as  will  enable  the  Commissioner  to  determine  whether  all  income  tax 
due  on  profits  or  gains  of  such  customers  has  been  paid. 

Sec.  256.  Information  at  source.  That  all  individuals,  corporations,  and 
partnerships,  in  whatever  capacity  acting,  including  lessees  or  mortgagors  of 
real  or  personal  property,  fiduciaries,  and  employers,  making  payment  to 
another  individual,  corporation,  or  partnership,  of  interest,  rent,  salaries,  wages, 
premiums,  annuities,  compensations,  remunerations,  emoluments,  or  other  fixed 
or  determinable  gains,  profits,  and  income  (other  than  payments  described  in 
sections  254  and  255),  of  $1,000  or  more  in  any  taxable  year,  or,  in  the  case  of 
such  payments  made  by  the  United  States,  the  oflScers  or  employees  of  the 
United  States  having  information  as  to  such  payments  and  required  to  make 
returns  in  regard  thereto  by  the  regulations  hereinafter  provided  for,  shall  render 
a  true  and  accurate  return  to  the  Commissioner,  under  such  regulations  and  in 
such  form  and  manner  and  to  such  extent  as  may  be  prescribed  by  him  with 
the  approval  of  the  Secretary,  setting  forth  the  amount  of  such  gains,  profits, 
and  income,  and  the  name  and  address  of  the  recipient  of  such  payment. 

Such  returns  may  be  required,  regardless  of  amounts,  (1)  in  the  case  of  pay- 
ments of  interest  upon  bonds,  mortgages,  deeds  of  trust,  or  other  similar  obliga- 
tions of  corporations,  and  (2)  in  the  case  of  collections  of  items  (not  payable 
in  the  United  States)  of  interest  upon  the  bonds  of  foreign  countries  and 
interest  upon  the  bonds  of  and  dividends  from  foreign  corporations  by  indi- 
viduals, corporations,  or  partnerships,  undertaking  as  a  matter  of  business  or 
for  profit  the  collection  of  foreign  payments  of  such  interest  or  dividends  by 
means  of  coupons,  checks  or  bills  of  exchange. 

When  necessary  to  make  effective  the  provisions  of  this  section  the  name  and 
address  of  the  recipient  of  income  shall  be  furnished  upon  demand  of  the 
individual,  corporation,  or  partnership  paying  the  income. 

The  provisions  of  this  section  shall  apply  to  the  calendar  year  1921  and  each 
calendar  year  thereafter,  but  shall  not  apply  to  the  payment  of  interest  on 
obligations  of  the  United  States. 

Sec.  257.  Returns  to  be  public  records.  That  returns  upon  which  the  tax 
has  been  determined  by  the  Commissioner  shall  constitute  public  records;  but 
they  shall  be  open  to  inspection  only  upon  order  of  the  President  and  under 
rules  and  regulations  prescribed  by  the  Secretary  and  approved  by  the  Presi- 
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dent:  Provided,  That  the  proper  officers  of  any  State  imposing  an  income  tax 
may,  upon  the  request  of  the  governor  thereof,  have  access  to  the  returns  of  any 
corporation,  or  to  an  abstract  thereof  showing  the  name  and  income  of  the 
corporation,  at  such  times  and  in  such  manner  as  the  Secretary  may  prescribe : 
Provided  further,  That  all  bona  fide  stockholders  of  record  owning  1  per  centum 
or  more  of  the  outstanding  stock  of  any  corporation  shall,  upon  making  request 
of  the  Commissioner,  be  allowed  to  examine  the  annual  income  returns  of  such 
corporation  and  of  its  subsidiaries.  Any  stockholder  who  pursuant  to  the  pro- 
visions of  this  section  is  allowed  to  examine  the  return  of  any  corporation,  and 
who  makes  known  in  any  manner  whatever  not  provided  by  law  the  amount  or 
source  of  income,  profits,  losses,  expenditures,  or  any  particular  thereof,  set 
forth  or  disclosed  in  any  such  return,  shall  be  guilty  of  a  misdemeanor  and  be 
punished  by  a  fine  not  exceeding  $1,000,  or  by  imprisonment  not  exceeding  one 
year,  or  both. 

The  Commissioner  shall  as  soon  as  practicable  in  each  year  cause  to  be  pre- 
pared and  made  available  to  public  inspection  in  such  manner  as  he  may  deter- 
mine, in  the  office  of  the  collector  in  each  internal-revenue  district  and  in  such 
other  places  as  he  may  determine,  lists  containing  the  names  and  the  post-office 
addresses  of  all  individuals  making  income-tax  returns  in  such  district. 

Sec.  258.  Publication  of  statistics.  That  the  Commissioner,  with  the 
approval  of  the  Secretary,  shall  prepare  and  publish  annually  statistics  reason- 
ably available  with  respect  to  the  operation  of  the  income,  war-profits  and 
excess-profits  tax  laws,  including  classifications  of  taxpayers  and  of  income,  the 
amounts  allowed  as  deductions,  exemptions,  and  credits,  and  any  other  facts 
deemed  pertinent  and  valuable. 

Sec.  259.  Collection  of  foreign  items.  That  all  individuals,  corporations, 
or  partnerships  undertaking  as  a  matter  of  business  or  for  profit  the  collection 
of  foreign  payments  of  interest  or  dividends  by  means  of  coupons,  checks,  or 
bills  of  exchange  shall  obtain  a  license  from  the  Commissioner  and  shall  be 
subject  to  such  regulations  enabling  the  Government  to  obtain  the  information 
required  under  this  title  as  the  Commissioner,  with  the  approval  of  the  Secre- 
tary, shall  prescribe;  and  whoever  knowingly  undertakes  to  collect  such  pay- 
ments without  having  obtained  a  license  therefor,  or  without  complying  with 
such  regulations,  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more 
than  $5,000,  or  imprisoned  for  not  more  than  one  year,  or  both. 

Sec.  260.  Citizens  of  possessions  of  the  United  States.  That  any  indi- 
vidual who  is  a  citizen  of  any  possession  of  the  United  States  (but  not  other- 
wise a  citizen  of  the  United  States)  and  who  is  not  a  resident  of  the  United 
States,  shall  be  subject  to  taxation  under  this  title  only  as  to  income  derived 
from  sources  within  the  United  States,  and  in  such  case  the  tax  shall  be  computed 
and  paid  in  the  same  manner  and  subject  to  the  same  conditions  as  in  the  case 
of  other  persons  who  are  taxable  only  as  to  income  derived  from  such  sources. 

Nothing  in  this  section  shall  be  construed  to  alter  or  amend  the  provisions 
of  the  Act  entitled  "An  Act  making  appropriations  for  the  naval  service  for 
the  fiscal  year  ending  June  30, 1922,  and  for  other  purposes, ' '  approved  July  12, 
1921,  relating  to  the  imposition  of  income  taxes  in  the  Virgin  Islands  of  the 
United  States. 

For  Act  of  July  12,  1921,  mentioned  in  the  text,  gee  infra,  this  volume,  title  Vibgin 
Islands. 
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Sec.  261.  Porto  Bico  and  Philippine  Islands.  That  in  Porto  Rico  and  the 
Philippine  Islands  the  income  tax  shall  be  levied,  assessed,  collected,  and  paid 
as  provided  by  law  prior  to  the  passage  of  this  Act. 

The  Porto  Rican  or  Philippine  Legislature  shall  have  power  by  due  enact- 
ment to  amend,  alter,  modify,  or  repeal  the  income  tax  laws  in  force  in  Porto 
Rico  or  the  Philippine  Islands,  respectively. 

Sec.  262.  Income  from  sources  within  the  possessions  of  the  United  States. 

(a)  That  in  the  case  of  citizens  of  the  United  States  or  domestic  corporations, 
satisfying  the  following  conditions,  gross  income  means  only  gross  income  from 
sources  within  the  United  States  — 

(1)  If  80  per  centum  or  more  of  the  gross  income  of  such  citizen  or  domestic 
corporation  (computed  without  the  benefit  of  this  section)  for  the  three-year 
period  immediately  preceding  the  close  of  the  taxable  year  (or  for  such  part 
of  such  period  immediately  preceding  the  close  of  such  taxable  year  as  may  be 
applicable)  was  derived  from  sources  within  a  possession  of  the  United  States ; 
and 

(2)  If,  in  the  case  of  such  corporation,  50  per  centum  or  more  of  its  gross 
income  (computed  without  the  benefit  of  this  section)  for  such  period  or  such 
part  thereof  was  derived  from  the  active  conduct  of  a  trade  or  business  within  a 
possession  of  the  United  States;  or 

(3)  If,  in  the  case  of  such  citizen,  50  per  centum  or  more  of  his  gross  income 
(computed  without  the  benefit  of  this  section)  for  such  period  or  such  part 
thereof  was  derived  from  the  active  conduct  of  a  trade  or  business  within  a 
possession  of  the  United  States  either  on  his  own  account  or  as  an  employee  or 
agent  of  another. 

(b)  Notwithstanding  the  provisions  of  subdivision  (a)  there  shall  be  included 
in  gross  income  all  amounts  received  by  such  citizens  or  corporations  within  the 
United  States,  whether  derived  from  sources  within  or  without  the  United  States. 

(c)  As  used  in  this  section  the  term  **  possession  of  the  United  States  "  does 
not  include  the  Virgin  Islands  of  the  United  States. 

Sec.  263.  Effective  date  of  title.  That  this  title  shall  take  eflfect  as  of 
January  1,  1921. 

Title  III. —  War-Profits  and  Excess-Profits  Tax  for  1921. 

PART  I. —  general  definitions. 

Sec.  300.  [Terms  used  in  title  defined.]  That  when  used  in  this  title  the 
terms  '*  taxable  year,"  **  fiscal  year/'  **  personal  service  corporation,"  '*  paid 
or  accrued,"  and  *'  dividends  "  shall  have  the  same  meaning  as  provided  for  the 
purposes  of  income  tax  in  sections  200  and  201. 

part  n. —  imposition  of  tax. 

Sec.  301.  [Eate  of  tax.]  (a)  That  in  lieu  of  the  tax  imposed  by  Title  III 
of  the  Revenue  Act  of  1918,  but  in  addition  to  the  other  taxes  imposed  by  this 
Act,  there  shall  be  levied,  collected  and  paid  for  the  calendar  year  1921  upon 
the  net  income  of  every  corporation  (except  corporations  taxable  under  sub- 
division (b)  of  this  section)  a  tax  equal  to  the  sum  of  the  following: 
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First  Bracket. 

20  per  centum  of  the  amount  of  the  net  income  in  excess  of  the  excess-profits 
credit  (determined  under  section  312)  and  not  in  excess  of  20  per  centum  of 
the  invested  capital; 

Second  Bracket. 

40  per  centum  of  the  amount  of  the  net  income  in  excess  of  20  per  centum  of 
the  invested  capital. 

(b)  For  the  calendar  year  1921  there  shall  be  levied,  collected,  and  paid  upon 
the  net  income  of  every  corporation  which  derives  in  such  year  a  net  income  of 
more  than  $10,000  from  any  Government  contract  or  contracts  made  between 
April  6,  1917,  and  November  11,  1918,  both  dates  inclusive,  a  tax  equal  to  the 
sum  of  the  following : 

(1)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in  subdivision  (a) 
of  section  301  of  the  Revenue  Act  of  1918,  as  the  part  of  the  net  income  attribu- 
table to  such  Qovernment  contract  or  contracts  bears  to  the  entire  net  income. 
In  computing  such  tax  the  excess-profits  credit  and  the  war-profits  credit  which 
would  be  applicable  to  such  calendar  year  under  the  Revenue  Act  of  1918  if  it 
had  been  continued  in  force,  shall  be  used ; 

(2)  Such  a  portion  of  a  tax  computed  at  the  rates  specified  in  subdivision  (a) 
of  this  section  as  the  part  of  the  net  income  not  attributable  to  such  Grovernment 
contract  or  contracts  bears  to  the  entire  net  income. 

For  the  purpose  of  determining  the  part  of  the  net  income  attributable  to 
such  Qovernment  contract  or  contracts,  the  proper  apportionment  and  alloca- 
tion of  the  deductions  with  respect  to  gross  income  derived  from  such  Govern- 
ment contract  or  contracts  and  from  other  sources,  respectively,  shall  be  deter- 
mined under  rules  and  regulations  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary. 

(c)  In  any  case  where  the  full  amount  of  the  excess-profits  credit  is  not 
allowed  under  the  first  bracket  of  subdivision  (a),  by  reason  of  the  fact  that 
such  credit  is  in  excess  of  20  per  centum  of  the  invested  capital,  the  part  not 
so  allowed  shall  be  deducted  from  the  amount  in  the  second  bracket. 

For  Revenue  Act  of  191S  mentioned  in  the  text,  see  1919  Siipp.  90. 

Sec.  302.  [Tax  limitations.]  That  the  tax  imposed  by  subdivision  (a)  of 
section  301  shall  in  no  case  be  more  than  20  per  centum  of  the  amount  of  the 
net  income  in  excess  of  $3,000  and  not  in  excess  of  $20,000,  plus  40  per  centum 
of  the  amount  of  the  net  income  in  excess  of  $20,000;  and  the  limitations 
imposed  by  section  302  of  the  Revenue  Act  of  1918  (upon  taxes  computed  under 
subdivision  (c)  of  section  301  of  that  Act)  are  hereby  made  applicable  to  taxes 
computed  under  subdivision  (b)  of  section  301  of  this  Act.  Nothing  in  this 
section  shall  be  construed  in  such  manner  as  to  increase  the  tax  imposed  by 
section  301  of  this  Act. 

Sec.  303.  [Net  income  derived  from  different  sources  —  computation.] 
That  if  part  of  the  net  income  of  a  corporation  is  derived  (1)  from  a  trade  or 
business  (or  a  branch  of  a  trade  or  business)  in  which  the  employment  of  capi- 
tal is  necessary,  and  (2)  a  part  (constituting  not  less  than  30  per  centum 
of  its  total  net  income)  is  derived  from  a  separate  trade  or  business  (or  a  dis- 
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tinctly  separate  branch  of  the  trade  or  business)  which  if  constituting  the  sole 
trade  or  business  would  bring  it  within  the  class  of  *'  personal  service  corpora- 
tions," then  (under  regulations  prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary)  the  tax  upon  the  first  part  of  such  net  income  shall 
be  separately  computed  (allowing  in  such  computation  only  the  same  propor- 
tionate part  of  the  credits  authorized  in  section  312),  and  the  tax  upon  the  second 
part  shall  be  the  same  percentage  thereof  as  the  tax  so  computed  upon  the  first 
part  is  of  such  first  part :  Provided,  That  the  tax  upon  such  second  part  shall 
in  no  case  be  less  than  20  per  centum  thereof,  unless  the  tax  upon  the  entire  net 
income,  if  computed  without  benefit  of  this  section,  would  constitute  less  than 
20  per  centum  of  such  entire  net  income,  in  which  event  the  tax  shall  be  deter- 
mined upon  the  entire  net  income,  without  reference  to  this  section,  as  other  taxes 
are  determined  under  this  title.  The  total  tax  computed  under  this  section  shall 
be  subject  to  the  limitations  provided  in  section  302. 

Sec.  304.  [Oorporations  when  exempt  from  taxation  under  this  title.] 
(a)  That  the  corporations  enumerated  in  section  231  shall,  to  the  extent  that 
they  are  exempt  from  income  tax  under  Title  II,  be  exempt  from  taxation  under 
this  title. 

(b)  Any  corporation  whose  net  income  for  the  taxable  year  is  less  than 
$3,000  shall  be  exempt  from  taxation  under  this  title. 

(c)  In  the  case  of  any  corporation  engaged  in  the  mining  of  gold,  the  por- 
tion of  the  net  income  derived  from  the  mining  of  gold  shall  be  exempt  from 
the  tax  imposed  by  this  title  or  any  tax  imposed  by  Title  II  of  the  Revenue 
Act  of  1917,  and  the  tax  on  the  remaining  portion  of  the  net  income  shall  be 
the  same  proportion  of  a  tax  computed  without  the  benefit  of  this  subdivision 
which  such  remaining  portion  of  the  net  income  bears  to  the  entire  net  income. 

For  Revenue  Act  of  1917,  see  1918  Supp.  270. 

Sec.  305.  [Period  of  computation  as  affecting  amount  of  exemption.]  That 
if  a  tax  is  computed  under  this  title  for  a  period  of  less  than  twelve  months, 
the  specific  exemption  of  $3,000,  wherever  referred  to  in  this  title,  shall  be 
reduced  to  an  amount  which  is  the  same  proportion  of  $3,000  as  the  number  of 
months  in  the  period  is  of  twelve  months. 

PART  m. —  EXCESS-PROFITS  CREDFr. 

Sec.  312.  [Elements  of  credit  — ^  foreign  corporation.]  That  the  excess-profits 
credit  shall  consist  of  a  specific  exemption  of  $3,000  plus  an  amount  equal  to 
8  per  centum  of  the  invested  capital  for  the  taxable  year. 

A  foreign  corporation  or  a  corporation  entitled  to  the  benefits  of  section  262 
shall  not  be  entitled  to  the  specific  exemption  of  $3,000. 

PART  IV. —  NET  INCOME. 

Sec.  320.  [Basis  of  ascertainment.]  That  for  the  purpose  of  this  title  the  net 
income  of  a  corporation  shall  be  ascertained  and  returned  for  the  taxable  year 
upon  the  same  basis  and  in  the  same  manner  as  provided  for  income  tax  purposes 
in  Title  II  of  this  Act. 
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PART  V. —  INVESTED  CAPFTAIi. 

Sec.  325.  [Terms  in  title  defined.]    (a)  That  as  used  in  this  title  — 

The  term  **  intangible  property  *'  means  patents,  copyrights,  secret  processes 
and  formulae,  good  will,  trade-marks,  trade-brands,  franchises,  and  other  like 
property ; 

The  term  **  tangible  property  "  means  stocks,  bonds,  notes,  and  other  evi- 
dences of  indebtedness,  bills  and  accounts  receivable,  leaseholds,  and  other 
property  other  than  intangible  property ; 

The  term  **  borrowed  capital  '^  means  money  or  other  property  borrowed, 
whether  represented  by  bonds,  notes,  open  accounts,  or  otherwise ; 

The  term  **  inadmissible  assets  *'  means  stocks,  bonds,  and  other  obligations 
(other  than  obligations  of  the  United  States),  the  dividends  or  interest  from 
which  is  not  included  in  computing  net  income,  but  where  the  income  derived 
from  such  assets  consists  in  part  of  gain  or  profit  derived  from  the  sale  or  other 
disposition  thereof,  or  where  all  or  part  of  the  interest  derived  from  such  assets 
is  in  effect  included  in  the  net  income  because  of  the  limitation  on  the  deduction 
of  interest  under  paragraph  (2)  of  subdivision  (a)  of  section  234,  a  correspond- 
ing part  of  the  capital  invested  in  such  assets  shall  not  be  deemed  to  be  inadmis- 
sible assets; 

The  term  ''  admissible  assets  "  means  all  assets  other  than  inadmissible  assets, 
valued  in  accordance  with  the  provisions  of  subdivision  (a)  of  section  326  and 
section  331. 

(b)  For  the  purposes  of  this  title  the  par  value  of  stock  or  shares  shall,  in 
the  case  of  stock  or  shares  issued  at  a  nominal  value  or  having  no  par  value,  be 
deemed  to  be  the  fair  market  value  as  of  the  date  or  dates  of  issue  of  such  stock 
or  shares. 

Sec.  326.  [Invested  capital  —  meaning  and  scope  of  term.]     (a)  That  as 

used  in  this  title  the  term  **  invested  capital''  for  any  year  means  (except  as 
provided  in  subdivision  (b)  and  (c)  of  this  section) : 

(1)  Actual  cash  bona  fide  paid  in  for  stock  or  shares; 

(2)  Actual  cash  value  of  tangible  property,  other  than  cash,  bona  fide  paid 
in  for  stock  or  shares,  at  the  time  of  such  payment,  but  in  no  case  to  exceed 
the  par  value  of  the  original  stock  or  shares  specifically  issued  therefor,  imless 
the  actual  cash  value  of  such  tangible  property  at  the  time  paid  in  is  shown 
to  the  satisfaction  of  the  Commissioner  to  have  been  clearly  and  substantially 
in  excess  of  such  par  value,  in  which  case  such  excess  shall  be  treated  as  x>aid-in 
surplus:  Provided,  That  the  Commissioner  shall  keep  a  record  of  all  cases 
in  which  tangible  property  is  included  in  invested  capital  at  a  value  in  excess 
of  the  stock  or  shares  issued  therefor,  containing  the  name  and  address  of  each 
taxpayer,  the  business  in  which  engaged,  the  amount  of  invested  capital  and  net 
income  shown  by  the  return,  the  value  of  the  tangible  property  at  the  time  paid 
in,  the  par  value  of  the  stock  or  shares  specifically  issued  therefor,  and  the 
amount  included  under  this  paragraph  as  paid-in  surplus.  The  Commissioner 
shall  furnish  a  copy  of  such  record  and  other  detailed  information  with  respect 
to  such  cases  when  required  by  resolution  of  either  House  of  Congress,  without 
regard  to  the  restrictions  contained  in  section  257 ; 
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(3)  Paid-in  or  earned  surplus  and  undivided  profits;  not  including  surplus 
and  undivided  profits  earned  during  the  year ; 

(4)  Intangible  property  tona  fide  paid  in  for  stock  or  shares  prior  to 
March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual  cash  value  of  such 
property  at  the  time  paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued 
therefor,  or  (c)  in  the  aggregate  25  per  centum  of  the  par  value  of  the  total 
stock  or  shares  of  the  corporation  outstanding  on  March  3,  1917,  whichever  is 
lowest ; 

(5)  Intangible  property  bona  fide  paid  in  for  stock  or  shares  on  or  after 
March  3,  1917,  in  an  amount  not  exceeding  (a)  the  actual  cash  value  of  such 
property  at  the  time  paid  in,  (b)  the  par  value  of  the  stock  or  shares  issued 
therefor,  or  (c)  in  the  aggregate  25  per  centum  of  the  par  value  of  the  total 
stock  or  shares  of  the  corporation  outstanding  at  the  beginning  of  the  taxable 
year,  whichever  is  lowest:  Provided,  That  in  no  case  shall  the  total  amount- 
included  under  paragraphs  (4)  and  (5)  exceed  in  the  aggregate  25  per  centum 
of  the  par  value  of  the  total  stock  or  shares  of  the  corporation  outstanding  at 
the  beginning  of  the  taxable  year ;  but 

(b)  As  used  in  this  title  the  term  "  invested  capital  "  does  not  include  bor- 
rowed capital. 

(c)  There  shall  be  deducted  from  invested  capital  as  above  defined  a  per- 
centage thereof  equal  to  the  percentage  which  the  amount  of  inadmissible  assets 
is  of  the  amount  of  admissible  and  inadmissible  assets  held  during  the  taxable 
year. 

(d)  The  invested  capital  for  any  period  shall  be  the  average  invested  capital 
for  such  period,  but  in  the  case  of  a  corporation  making  a  return  for  a  frac- 
tional part  of  a  year,  it  shall  be  the  same  fractional  part  of  such  average  invested 
capital. 

Sec.  327.  [Enumeration  of  cases  specially  considered  for  purposes  of  taxa- 
tion.] That  in  the  following  cases  the  tax  shall  be  determined  as  provided  in 
section  328: 

(a)  Where  the  Commissioner  is  unable  to  determine  the  invested  capital  as 
provided  in  section  326 ; 

(b)  In  the  case  of  a  foreign  corporation  or  of  a  corporation  entitled  to  the 
benefits  of  section  262 ; 

(c)  Where  a  mixed  aggregate  of  tangible  property  and  intangible  property 
has  been  paid  in  for  stock  or  for  stock  and  bonds  and  the  Commissioner  is  unable 
satisfactorily  to  determine  the  respective  values  of  the  several  classes  of  prop- 
erty at  the  time  of  payment,  or  to  distinguish  the  classes  of  property  paid  in 
lor  stock  and  for  bonds,  respectively ; 

(d)  Where  upon  application  by  the  corporation  the  Commissioner  finds  and 
so  declares  of  record  that  the  tax  if  determined  without  benefit  of  this  section 
would,  owing  to  abnormal  conditions  affecting  the  capital  or  income  of  the  cor- 
poration, work  upon  the  corporation  an  exceptional  hardship  evidenced  by  gross 
disproportion  between  the  tax  computed  without  benefit  of  this  section  and 
the  tax  computed  by  reference  to  the  representative  corporations  specified  in 
section  328.  This  subdivision  shall  not  apply  to  any  case  (1)  in  which  the  tax 
(computed  without  benefit  of  this  section)  is  high  merely  because  the  corpora- 
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tion  earned  within  the  taxable  year  a  high  rate  of  profit  upon  a  normal  invested 
capital,  nor  (2)  in  which  50  per  centum  or  more  of  the  gross  income  of  the 
corporation  for  the  taxable  year  (computed  under  section  233  of  Title  II)  con- 
sists of  gains,  profits,  commissions,  or  other  income,  derived  on  a  cost-plus  basis 
from  a  Government  contract  or  contracts  made  between  April  6.  1917,  and 
November  11,  1918,  both  dates  inclusive. 

Sec.  328.  [Determination  of  tax  of  specially  considered  cases.]  (a)  That 
in  the  cases  specified  in  section  327  the  tax  shall  be  the  amount  which  bears  the 
same  ratio  to  the  net  income  of  the  taxpayer  (in  excess  of  the  specific  exemption 
of  $3,000)  for  the  taxable  year,  as  the  average  tax  of  representative  corpora- 
tions engaged  in  a  like  or  similar  trade  or  business,  bears  to  their  average  net 
income  (in  excess  of  the  specific  exemption  of  $3,000)  for  such  year.  In  the 
case  of  a  foreign  corporation  or  of  a  corporation  entitled  to  the  benefits  of  sec- 
tion 262  the  tax  shall  be  computed  without  deducting  the  specific  exemption  of 
$3,000  either  for  the  taxpayer  or  the  representative  corporations. 

In  computing  the  tax  under  this  section  the  Commissioner  shall  compare  the 
taxpayer  only  with  representative  corporations  whose  invested  capital  can  be 
satisfactorily  determined  under  section  326  and  which  are,  as  nearly  as  may  be, 
similarly  circumstanced  with  respect  to  gross  income,  net  income,  profits  per  unit 
of  business  transacted  and  capital  employed,  the  amount  and  rate  of  war  profits 
or  excess  profits,  and  all  other  relevant  facts  and  circumstances. 

(b)  For  the  purposes  of  subdivision  (a)  the  ratios  between  the  average  tax 
and  the  average  net  income  of  representative  corporations  shall  be  determined 
by  the  Commissioner  in  accordance  with  regulations  prescribed  by  him  with  the 
approval  of  the  Secretary. 

(c)  The  Commissioner  shall  keep  a  record  of  all  cases  in  which  the  tax  is 
determined  in  the  manner  prescribed  in  subdivision  (a),  containing  the  name 
and  address  of  each  taxpayer,  the  business  in  which  engaged,  the  amount  of 
invested  capital  and  net  income  shown  by  the  return,  and  the  amount  of  invested 
capital  as  determined  under  such  subdivision.  The  Commissioner  shall  furnish  a 
copy  of  such  record  and  other  detailed  information  with  respect  to  such  cases 
when  required  by  resolution  of  either  House  of  Congress,  without  regard  to  the 
restrictions  contained  in  section  257. 

PART  VI. —  REORGANIZATIONS. 

Sec.  331.  [Reorganizations,  etc.,  after  March  3,  1017  —  detennination  of 
invested  capital  —  transferred  assets.]  That  in  the  case  of  the  reorganization, 
consolidation,  or  change  of  ownership  of  a  trade  or  business,  or  change  of  owner- 
ship of  property,  after  March  3,  1917,  if  an  interest  or  control  in  such  trade 
or  business  or  property  of  50  per  centum  or  more  remains  in  the  same  persons, 
or  any  of  them,  then  no  asset  transferred  or  received  from  the  previous  owner 
shall,  for  the  purpose  of  determining  invested  capital,  be  allowed  a  greater 
value  than  would  have  been  allowed  under  this  title  in  computing  the  invested 
capital  of  such  previous  owner  if  such  asset  had  not  been  so  transferred  or 
received:  Provided,  That  if  such  previous  owner  was  not  a  corporation,  then 
the  value  of  any  asset  so  transferred  or  received  shall  be  taken  at  its  cost  of 
acquisition  (at  the  date  when  acquired  by  such  previous  owner)  with  proper 
allowance  for  depreciation,  impairment,  betterment  or  development,  but  no 
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addition  to  the  original  cost  shall  be  made  for  any  charge  or  expenditure 
deducted  as  expense  or  otherwise  on  or  after  March  1,  1913,  in  computing  the 
net  income  of  such  previous  owner  for  purposes  of  taxation. 

PART  Vn. —  MISCELLANEOUS. 

Sec.  335.  [Period  covered  by  return  of  corporation  as  affecting  amount  of 
tax  —  refund  of  tax.]  (a)  That  if  a  corporation  (other  than  a  personal  service 
corporation)  makes  return  for  a  fiscal  year  beginning  in  1920  and  ending  in 
1921,  the  war-profits  and  excess-profits  tax  for  the  taxable  year  1921  shall  be 
the  sum  of:  (1)  the  same  proportion  of  a  tax  for  the  entire  period  computed 
under  the  Revenue  Act  of  1918,  which  the  portion  of  such  period  falling  within 
the  calendar  year  1920  is  of  the  entire  period,  and  (2)  the  same  proportion  of 
a  tax  for  the  entire  period  computed  under  this  title,  which  the  portion  of  such 
period  falling  within  the  calendar  year  1921  is  of  the  entire  period.  Any  amount 
heretofore  or  hereafter  paid  on  account  of  the  tax  imposed  for  such  taxable  year 
by  the  Revenue  Act  of  1918  shall  be  credited  towards  the  pajment  of  the  tax 
as  above  computed,  and  if  the  amount  so  paid  exceeds  the  amount  of  such  tax, 
the  excess  shall  be  credited  or  refunded  to  the  corporation  in  accordance  with 
the  provisions  of  section  252  of  this  Act. 

(b)  If  a  corporation  (other  than  a  personal  service  corporation)  makes  a 
return  for  a  fiscal  year  beginning  in  1921  and  ending  in  1922,  the  war-profits 
and  excess-profits  tax  for  the  portion  of  the  year  falling  within  the  calendar 
year  1921  shall  be  an  amount  equivalent  to  the  same  proportion  of  a  tax  for 
the  entire  period  computed  under  this  title,  which  the  portion  of  such  period 
falling  within  the  calendar  year  1921  is  of  the  entire  period. 

For  Revenue  Act  of  1918  mentioned  in  the  text,  see  1919  Supp.  90. 

Sec.  .336.  [Corporations  required  to  make  return  under  title  —  laws  affect- 
ing returns  and  payment  of  taxes.]  That  every  corporation,  not  exempt  under 
section  304,  shall  make  a  return  for  the  purposes  of  this  title.  Such  returns 
shall  be  made,  and  the  taxes  imposed  by  this  title  shall  be  paid,  at  the  same 
times  and  places,  in  the  same  manner,  and  subject  to  the  same  conditions,  as 
is  provided  in  the  case  of  returns  and  payment  of  income  tax  by  corporations 
for  the  purposes  of  Title  II,  and  all  the  provisions  of  that  title  not  inapplicable, 
including  penalties,  are  hereby  made  applicable  to  the  taxes  imposed  by  this  title. 

Sec.  337.  [Sales  of  mines,  oil  or  gas  wells  —  amount  of  tax.]  That  in  the 
case  of  a  bona  fide  sale  of  mines,  oil  or  gas  wells,  or  any  interest  therein,  where 
the  principal  value  of  the  property  has  been  demonstrated  by  prospecting  or 
exploration  and  discovery  work  done  by  the  taxpayer,  the  portion  of  the  tax 
imposed  by  this  title  attributable  to  such  sale  shall  not  exceed  20  per  centum 
of  the  selling  price  of  such  property  or  interest. 

Sec.  338.  Effective  date  of  title.  That  this  title  shall  take  effect  as  of 
January  1, 1921. 

Title  IV. —  Estate  Tax. 

Sec.  400.  [Terms  defined—  "  executor  "  —  "  net  estate  "  —  '•  month  "  — 
"  collector.'']    That  when  used  in  this  title  — 

The  term  **  executor  "  means  the  executor  or  administrator  of  the  decedent, 
or,  if  there  is  no  executor  or  administrator,  any  person  in  actual  or  constructive 
possession  of  any  property  of  the  decedent; 
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The  term  **  net  estate  '*  means  the  net  estate  as  determined  under  the  pro- 
visions of  section  403 ; 

The  term  *'  month  ''  means  calendar  month;  and 

The  term  *'  collector  "  means  the  collector  of  internal  revenue  of  the  district 
in  which  was  the  domicile  of  the  decedent  at  the  time  of  his  death,  or,  if  there 
was  no  such  domicile  in  the  United  States,  then  the  collector  of  the  district  in 
which  is  situated  the  part  of  the  gross  estate  of  the  decedent  in  the  United 
States,  or,  if  such  part  of  the  gross  estate  is  situated  in  more  than  one  district, 
then  the  collector  of  internal  revenue  of  such  district  as  may  be  designated  by  the 
Commissioner. 

Sec.  401.  [Imposition  of  tax  —  amount  —  persons  dying  in  military  or 
naval  services.]  That,  in  lieu  of  the  tax  imposed  by  Title  IV  of  the  Revenue 
Act  of  1918,  a  tax  equal  to  the  sum  of  the  following  percentages  of  the  value  of 
the  net  estate  (determined  as  provided  in  section  403)  is  hereby  imposed  upon 
the  transfer  of  the  net  estate  of  every  decedent  dying  after  the  passage  of  this 
Act,  whether  a  resident  or  nonresident  of  the  United  States: 

1  per  centum  of  the  amount  of  the  net  estate  not  in  excess  of  $50,000 ; 

2  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $50,000  and  does 
not  exceed  $150,000 ; 

3  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $150,000  and  does 
not  exceed  $250,000 ; 

4  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $250,000  and  does 
not  exceed  $450,000 ; 

6  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $450,000  and  does 
not  exceed  $750,000 ; 

8  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $750,000  and  does 
not  exceed  $1 ,000,000 ; 

10  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $1,000,000  and 
does  not  exceed  $1,500,000 ; 

12  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $1,500,000  and 
does  not  exceed  $2,000,000 ; 

14  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $2,000,000  and 
does  not  exceed  $3,000,000 ; 

16  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $3,000,000  and 
does  not  exceed  $4,000,000 ; 

18  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $4,000,000  and 
does  not  exceed  $5,000,000 ; 

20  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $5,000,000  and 
does  not  exceed  $8,000,000 ; 

22  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $8,000,000  and 
does  not  exceed  $10,000,000 ;  and 

25  per  centum  of  the  amount  by  which  the  net  estate  exceeds  $10,000,000. 

The  taxes  imposed  by  this  title  or  by  Title  II  of  the  Revenue  Act  of  1916 
(as  amended  by  the  Act  entitled  **An  Act  to  provide  increased  revenue  to 
defray  the  expenses  of  the  increased  appropriations  for  the  Army  and  Navy  and 
the  extensions  of  fortifications,  and  for  other  purposes,"  approved  March  3, 
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1917)  or  by  Title  IX  of  the  Revenue  Act  of  1917,  or  by  Title  IV  of  the  Revenue 
Act  of  1918,  shall  not  apply  to  the  transfer  of  the  net  estate  of  any  decedent 
who  has  died  or  may  die  from  injuries  received  or  disease  contracted  in  line  of 
duty  while  serving  in  the  military  or  naval  forces  of  the  United  States  in  the 
war  against  the  German  Government,  or  to  the  transfer  of  the  net  estate  of  any 
citizen  of  the  United  States  who  has  died  or  may  die  from  injuries  received 
or  disease  contracted  in  line  of  duty  while  serving  in  the  military  or  naval  forces 
of  any  country  while  associated  with  the  United  States  in  the  prosecution  of 
such  war,  or  prior  to  the  entrance  therein  of  the  United  States,  and  any  tax  col- 
lected upon  such  transfer  shall  be  refunded  to  the  estate  of  such  decedent. 

For  dififerent  revenue  Acts  mentioned  in  the  text,  see  1918  Supp.  270;  1916  Supp.  90. 

Sec.  402.  [Value  of  gross  estate  —  determinatioiL]  That  the  value  of  the 
gross  estate  of  the  decedent  shall  be  determined  by  including  the  value  at  the 
time  of  his  death  of  all  property,  real  or  personal,  tangible  or  intangible,  wherever 
situated  — 

(a)  To  the  extent  of  the  interest  therein  of  the  decedent  at  the  time  of  his 
death  which  after  his  death  is  subject  to  the  payment  of  the  charges  against 
his  estate  and  the  expenses  of  its  administration  and  is  subject  to  distribution  as 
part  of  his  estate ; 

(b)  To  the  extent  of  any  interest  therein  of  the  surviving  spouse,  existing 
at  the  time  of  the  decedent's  death  as  dower,  curtesy,  or  by  virtue  of  a  statute 
creating  an  estate  in  lieu  of  dower'  or  curtesy ; 

(c)  To  the  extent  of  any  interest  therein  of  which  the  decedent  has  at  any 
time  made  a  transfer,  or  with  respect  to  which  he  has  at  any  time  created  a 
trust,  in  contemplation  of  or  intended  to  take  effect  in  possession  or  enjoyment 
at  or  after  his  death  (whether  such  transfer  or  trust  is  made  or  created  before 
or  after  the  passage  of  this  Act)',  except  in  case  of  a  bona  fide  sale  for  a  fair 
consideration  in  money  or  money's  worth.  Any  transfer  of  a  material  part  of 
his  property  in  the  nature  of  a  final  disposition  or  distribution  thereof,  made 
by  the  decedent  within  two  years  prior  to  his  death  without  such  a  considera- 
tion, shall,  unless  shown  to  the  contrary,  be  deemed  to  have  been  made  in  con- 
templation of  death  within  the  meaning  of  this  title ; 

(d)  To  the  extent  of  the  interest  therein  held  jointly  or  as  tenants  in  the 
entirety  by  the  decedent  and  any  other  person,  or  deposited  in  banks  or  other 
institutions  in  their  joint  names  and  payable  to  either  or  the  survivor,  except 
such  part  thereof  as  may  be  shown  to  have  originally  belonged  to  such  other 
person  and  never  to  have  been  received  or  acquired  by  the  latter  from  the 
decedent  for  less  than  a  fair  consideration  in  money  or  money's  worth:  ^  Pro- 
vided, That  where  such  property  or  any  part  thereof,  or  part  of  the  considera- 
tion with  which  such  property  was  acquired,  is  shown  to  have  been  at  any  time 
acquired  by  such  other  person  from  the  decedent  for  less  than  a  fair  considera- 
tion in  money  or  money's  worth,  there  shall  be  excepted  only  such  part  of  the 
value  of  such  property  as  is  proportionate  to  the  consideration  furnished  by 
such  other  person:  Provided  further,  That  where  any  property  has  been 
acquired  by  gift,  bequest,  devise,  or  inheritance,  as  a  tenancy  in  the  entirety  by 
the  decedent  and  spouse,  or  where  so  acquired  by  the  decedent  and  any  other 
person  as  joint  tenants  and  their  interests  are  not  otherwise  specified  or  fixed 
by  laW;  then  to  the  extent  of  one-half  of  the  value  thereof; 
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(e)  To  the  extent  of  any  property  passing  under  a  general  power  of  appoint- 
ment exercised  by  the  decedent  (1)  by  will,  or  (2)  by  deed  executed  in  con- 
templation of,  or  intended  to  take  effect  in  possession  or  enjoyment  at  or  after, 
his  death,  except  in  case  of  a  bona  fide  sale  for  a  fair  consideration  in  money 
or  money's  worth;  and 

(f)  To  the  extent  of  the  amount  receivable  by  the  executor  as  insurance 
under  policies  taken  out  by  the  decedent  upon  his  own  life ;  and  to  the  extent 
of  the  excess  over  $40,000  of  the  amount  receivable  by  all  other  beneficiaries  as 
insurance  under  policies  taken  out  by  the  decedent  upon  his  own  life. 

Sec.  408.  [Value  of  net  estate — ^  detenninatioiL]  That  for  the  purpose  of 
the  tax  the  value  of  the  net  estate  shall  be  determined  — 

(a)  In  the  case  of  a  resident,  by  deducting  from  the  value  of  the  gross 
estate  — 

(1)  Such  amounts  for  funeral  expenses,  administration  expenses,  claims 
against  the  estate,  unpaid  mortgages  upon,  or  any  indebtedness  in  respect  to, 
property  (except,  in  the  case  of  a  resident  decedent,  where  such  property  is 
not  situated  in  the  United  States),  losses  incurred  during  the  settlement  of  the 
estate  arising  from  fires,  storms,  shipwreck,  or  other  casualty,  or  from  theft, 
when  such  losses  are  not  compensated  for  by  insurance  or  otherwise,  and  such 
amounts  reasonably  required  and  actually  expended  for  the  support  during  the 
settlement  of  the  estate  of  those  dependent  upon  the  decedent,  as  are  allowed 
by  the  laws  of  the  jurisdiction,  whether  within  or  without  the  United  States, 
under  which  the  estate  is  being  administered,  but  not  including  any  income  taxes 
upon  income  received  after  the  death  of  the  decedent,  or  any  estate,  succession, 
legacy  or  inheritance  taxes; 

(2)  An  amount  equal  to  the  value  of  any  property  forming  a  part  of  the 
gross  estate  situated  in  the  United  States  of*  any  person  who  died  within  five 
years  prior  to  the  death  of  the  decedent  where  such  property  can  be  identified 
as  having  been  received  by  the  decedent  from  such  prior  decedent  by  gift, 
bequest,  devise,  or  inheritance,  or  which  can  be  identified  as  having  been 
acquired  in  exchange  for  property  so  received :  Provided,  That  this  deduction 
shall  be  allowed  only  where  an  estate  tax  under  this  or  any  prior  Act  of  Con- 
gress was  paid  by  or  on  behalf  of  the  estate  of  such  prior  decedent,  and  only 
in  the  amount  of  the  value  placed  by  the  Commissioner  on  such  property  in 
determining  the  value  of  the  gross  estate  of  such  prior  decedent,  and  only  to 
the  extent  that  the  value  of  such  property  is  included  in  the  decedent's  gross 
estate  and  not  deducted  under  paragraphs  (1)  or  (3)  of  subdivision  (a)  of  this 
section.  This  deduction  shall  be  made  in  case  of  the  estates  of  all  decedents 
who  have  died  since  September  8,  1916 ; 

(3)  The  amount  of  all  bequests,  legacies,  devises,  or  transfers,  except  bona  fide 
sales  for  a  fair  consideration  in  money  or  money's  worth,  in  contemplation  of 
or  intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  decedent's 
death,  to  or  for  the  use  of  the  United  States,  any  State,  Territory,  any  political 
subdivision  thereof,  or  the  District  of  Columbia,  for  exclusively  public  purposes, 
or  to  or  for  the  use  of  any  corporation  organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  literary,  or  educational  purposes,  including  the 
encouragement  of  art  and  the  prevention  of  cruelty  to  children  or  animals, 
no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private  stock- 
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holder  or  individual,  or  to  a  trustee  or  trustees  exclusively  for  such  religious, 
charitable,  scientific,  literary,  or  educational  purposes.  This  deduction  shall  be 
made  in  case  of  the  estates  of  all  decedents  who  have  died  since  December  31, 
1917 ;  and 

(4)  An  exemption  of  $50,000 ; 

(b)  In  the  case  of  a  nonresident,  by  deducting  from  the  value  of  that  part 
of  his  gross  estate  which  at  the  time  of  his  death  is  situated  in  the  United 
States  — 

(1)  That  proportion  of  the  deductions  specified  in  paragraph  (1)  of  sub- 
division (a)  of  this  section  which  the  value  of  such  part  bears  to  the  value  of 
his  entire  gross  estate,  wherever  situated,  but  in  no  case  shall  the  amount  so 
deducted  exceed  10  per  centum  of  the  value  of  that  part  of  his  gross  estate  which 
at  the  time  of  his  death  is  situated  in  the  United  States ; 

(2)  An  amount  equal  to  the  value  of  any  property  forming  a  part  of  the 
gross  estate  situated  in  the  United  States  of  any  person  who  died  within  five 
years  prior  to  the  death  of  the  decedent  where  such  property  can  be  identified 
as  having  been  received  by  the  decedent  from  such  prior  decedent  by  gift, 
bequest,  devise,  or  inheritance,  or  which  can  be  identified  as  having  been  acquired 
in  exchange  for  property  so  received:  Provided,  That  this  deduction  shall  be 
allowed  only  where  an  estate  tax  under  this  or  any  prior  Act  of  Congress  was 
paid  by  or  on  behalf  of  the  estate  of  such  prior  decedent,  and  only  in  the 
amount  of  the  value  placed  by  the  Commissioner  on  such  property  in  determin- 
ing the  value  of  the  gross  estate  of  such  prior  decedent,  and  only  to  the  extent 
that  the  value  of  such  property  is  included  in  that  part  of  the  decedent's  gross 
estate  which  at  the  time  of  his  death  is  situated  in  the  United  States  and  not 
deducted  under  paragraphs  (1)  or  (3)  of  subdivision  (b)  of  this  section.  This 
deduction  shall  be  made  in  case  of  the  estates  of  all  decedents  who  have  died 
since  September  8,  1916;  and 

(3)  The  amount  of  all  bequests,  legacies,  devises,  or  transfers,  except  bona 
fide  sales  for  a  fair  consideration,  in  money,  or  money's  worth,  in  contemplation 
of  or  intended  to  take  effect  in  possession  or  enjoyment  at  or  after  the  dece- 
dent's death,  to  or  for  the  use  of  the  United  States,  any  State,  Territory,  any 
political  subdivision  thereof,  or  the  District  of  Columbia,  for  exclusively  public 
purposes,  or  to  or  for  the  use  of  any  domestic  corporation  organized  and 
operated  exclusively  for  religious,  charitable,  scientific,  literary,  or  educational 
purposes,  including  the  encouragement  of  art  and  the  prevention  of  cruelty  to 
children  or  animals,  no  part  of  the  net  earnings  of  which  inures  to  the  benefit 
of  any  private  stockholder  or  individual,  or  to  a  trustee  or  trustees  exclusively 
for  such  religious,  charitable,  scientific,  literary,  or  educational  purposes  within 
the  United  States.  This  deduction  shall  be  made  in  case  of  the  estates  of  all 
decedents  who  have  died  since  December  31,  1917. 

No  deduction  shall  be  allowed  in  the  case  of  a  nonresident  unless  the  executor 
includes  in  the  return  required  to  be  filed  under  section  404  the  value  at  the 
time  of  his  death  of  that  part  of  the  gross  estate  of  the  nonresident  not  situated 
in  the  United  States. 

For  the  purpose  of  this  title  stock  in  a  domestic  corporation  owned  and  held 
by  a  nonresident  decedent  shall  be  deemed  property  within  the  United  States, 
and  any  property  of  which  the  decedent  has  made  a  transfer  or  with  respect 
to  which  he  has  created  a  trust,  within  the  meaning  of  subdivision  (c)  of  sec- 
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tion  402,  shall  be  deemed  to  be  situated  in  the  United  States,  if  so  situated  either 
at  the  time  of  the  transfer  or  the  creation  of  the  trust,  or  at  the  time  of  the 
decedent's  death. 

The  amount  receivable  as  insurance  upon  the  life  of  a  nonresident  decedent, 
and  any  moneys  deposited  with  any  person  carrying  on  the  banking  business; 
by  or  for  a  nonresident  decedent  who  was  not  engaged  in  business  in  the  Unit^ 
States  at  the  time  of  his  death,  shall  not,  for  the  purpose  of  this  title,  be  deemed 
property  within  the  United  States. 

Missionaries  duly  commissioned  and  serving  under  boards  of  foreign  mis- 
sions of  the  various  religious  denominations  in  the  United  States,  dying  while 
in  the  foreign  missionary  service  of  such  boards,  shall  not,  by  reason  merely 
of  their  intention  to  permanently  remain  in  such  foreign  service,  be  deemed 
nonresidents  of  the  United  States,  but  shall  be  presumed  to  be  residents  of  the 
State,  the  District  of  Columbia,  or  the  Territories  of  Alaska  or  Hawaii  wherein 
they  respectively  resided  at  the  time  of  their  commission  and  their  departure 
for  such  foreign  service. 

In  the  case  of  any  estate  in  respect  to  which  the  tax  has  been  paid,  if  neces- 
sary to  allow  the  benefit  of  the  deduction  under  paragraphs  (2)  and  (3)  of 
subdivision  (a)  or  (b)  the  tax  shall  be  redetermined  and  any  excess  of  tax  paid 
shall  be  refunded  to  the  executor. 

Sec.  404.  [Duty  of  executor  —  notice  — return  —  assessment  of  tax.]  That 
the  executor,  within  two  months  after  the  decedent's  death,  or  within  a  like 
period  after  qualifying  as  such,  shall  give  written  notice  thereof  to  the  col- 
lector. The  executor  shall  also,  at  such  times  and  in  such  manner  as  may  be 
required  by  regulations  made  pursuant  to  law,  file  with  the  collector  a  return 
under  oath  in  duplicate,  setting  forth  (a)  the  value  of  the  gross  estate  of  the 
decedent  at  the  time  of  his  death,  or,  in  case  of  a  nonresident,  of  that  part  of 
his  gross  estate  situated  in  the  United  States;  (b)  the  deductions  allowed  under 
section  403;  (c)  the  value  of  the  net  estate  of  the  decedent  as  defined  in  sec- 
tion 403;  and  (d)  the  tax  paid  or  payable  thereon:  or  such  part  of  such  infor- 
mation as  may  at  the  time  be  ascertainable  and  such  supplemental  data  as  may 
be  necessary  to  establish  the  correct  tax. 

Return  shall  be  made  in  all  cases  where  the  gross  estate  at  the  death  of  the 
decedent  exceeds  $50,000,  and  in  the  case  of  the  estate  of  every  nonresident 
any  part  of  whose  gross  estate  is  situated  in  the  United  States.  If  the  executor 
is  unable  to  make  a  complete  return  as  to  any  part  of  the  gross  estate  of  the 
decedent,  he  shall  include  in  his  return  a  description  of  such  part  and  the 
name  of  every  person  holding  a  legal  or  beneficial  interest  therein,  and  upon 
notice  from  the  collector  such  i)erson  shall  in  like  manner  make  a  return  as  to 
such  part  of  the  gross  estate.  The  Commissioner  shall  make  all  assessments  of 
the  tax  under  the  authority  of  existing  administrative  special  and  general 
provisions  of  law  relating  to  the  assessment  and  collection  of  taxes. 

Sec.  405.  [Return  when  required  to  be  made  by  collector.]  That  if  no 
administration  is  granted  upon  the  estate  of  a  decedent,  or  if  no  return  is  filed 
as  provided  in  section  404,  or  if  a  return  contains  a  false  or  incorrect  state- 
ment of  a  material  fact,  the  collector  or  deputy  collector  shall  make  a  return  and 
the  Commissioner  shall  assess  the  tax  thereon. 
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Sec.  406.  [Pasrment  of  tax  —  time  —  interest.]  That  the  tax  shall  be  due 
and  payable  one  year  after  the  decedent's  death;  but  in  any  case  where  the 
Commissioner  finds  that  payment  of  the  tax  within  such  period  would  impose 
undue  hardship  upon  the  estate,  he  may  grant  an  extension  or  extensions  of 
time  for  payment  not  to  exceed  three  years  from  the  due  date. 

The  executor  shall  pay  the  tax  to  the  collector  or  deputy  collector,  and  to 
such  portion. of  the  tax,  not  paid  within  one  year  and  six  months  after  the  dece- 
dent's death,  interest  at  the  rate  of  6  per  centum  per  annum  from  the  expira- 
tion of  one  year  after  such  death  shall  be  added  as  part  of  the  tax  irrespective 
of  any  extension  or  extensions  of  time  that  may  have  been  granted  for  the  pay- 
ment of  the  tax,  or  any  portion  thereof. 

Sec  407.  [Payment  of  tax  —  to  whom  made  —  amount  undetermined.]  That 
where  the  amount  of  tax  shown  upon  a  return  made  in  good  faith  has  been 
fully  paid,  or  time  for  payment  has  been  extended,  as  provided  in  section  406, 
beyond  one  year  and  six  months  after  the  decedent's  death,  and  an  additional 
amount  of  tax  is,  after  the  expiration  of  such  period  of  one  year  and  six 
months,  found  to  be  due,  then  such  additional  amount  shall  be  paid  upon 
notice  and  demand  by  the  collector,  and  if  it  remains  unpaid  for  one  month 
after  such  notice  and  demand  there  shall  be  added  as  part  of  the  tax  interest 
on  such  additional' amount  at  the  rate  of  10  per  centum  per  annum  from  the 
expiration  of  such  period  until  paid,  and  such  additional  tax  and  interest  shall, 
until  paid,  be  and  remain  a  lien  upon  the  entire  gross  estate. 

The  collector  shall  grant  to  the  person  paying  the  tax  duplicate  receipts, 
either  of  which  shall  be  sufficient  evidence  of  such  payment,  and  shall  entitle 
the  executor  to  be  credited  and  allowed  the  amount  thereof  by  any  court  having 
jurisdiction  to  audit  or  settle  his  accounts. 

If  the  executor  files  a  complete  return  and  makes  written  application  to  the 
Commissioner  for  determination  of  the  amount  of  the  tax  and  discharge  from 
personal  liability  therefor,  the  Commissioner,  as  soon  as  possible  and  in  any 
event  within  one  year  after  receipt  of  such  application,  shall  notify  the  executor 
of  the  amount  of  the  tax,  and  upon  payment  thereof  the  .executor  shall  be  dis- 
charged from  personal  liability  for  any  additional  tax  thereafter  found  to  be 
due,  and  shall  be  entitled  to  receive  a  receipt  or  writing  showing  such  discharge : 
Provided,  however,  That  such  discharge  shall  not  operate  to  release  the  gross 
estate  from  the  lien  of  any  additional  tax  that  may  thereafter  be  found  to  be 
due  while  the  title  to  such  gross  estate  remains. in  the  heirs,  devisees,  or  dis- 
tributees thereof;  but  no  part  of  such  gross  estate  shall  be  subject  to  such  lien 
or  to  any  claim  or  demand  for  any  such  tax  if  the  title  thereto  has  passed  to  a 
bona  fide  purchaser  for  value. 

Sec.  408.  [Unpaid  taxes  —  coUection — satisfaction  of  tax  out  of  dis- 
tributed portion  of  estate  —  proceeds  of  insurance  policies.]  That  if  the  tax 
herein  imposed  is  not  paid  on  or  before  the  due  date  thereof  the  collector  shall, 
upon  instruction  from  the  Commissioner,  proceed  to  collect  the  tax  under  the 
provisions  of  general  law,  or  commence  appropriate  proceedings  in  any  court 
of  the  United  States,  in  the  name  of  the  United  States,  to  subject  the  prop- 
erty of  the  decedent  to  be  sold  under  the  judgment  or  decree  of  the  court. 
Prom  the  proceeds  of  such  sale  the  amount  of  the  tax,  together  with  the  costs 
and  expenses  of  every  description  to  be  allowed  by  the  court,  shall  be  first 
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paid,  and  the  balance  shall  be  deposited  according  to  the  order  of  the  court, 
to  be  paid  under  its  direction  to  the  person  entitled  thereto. 

If  the  tax  or  any  part  thereof  is  paid  by,  or  collected  out  of  that  part  of 
the  estate  passing  to  or  in  the  possession  of ,  any  person  other  than  the  executor 
in  his  capacity  as  such,  such  person  shall  be  entitled  to  reimbursement  out  of 
any  part  of  the  estate  still  undistributed  or  by  a  just  and  equitable  contribu- 
tion by  the  persons  whose  interest  in  the  estate  of  the  decedent  would  have  been 
reduced  if  the  tax  had  been  paid  before  the  distribution  of  the  estate  or  whose 
interest  is  subject  to  equal  or  prior  liability  for  the  payment  of  taxes,  debts, 
or  other  charges  against  the  estate,  it  being  the  purpose  and  intent  of  this  title 
that  so  far  as  is  practicable  and  unless  otherwise  directed  by  the  will  of  the 
decedent  the  tax  shall  be  paid  out  of  the  estate  before  its  distribution.  If  any 
part  of  the  gross  estate  consists  of  proceeds  of  policies  of  insurance  upon  the 
life  of  the  decedent  receivable  by  a  beneficiary  other  than  the  executor,  the 
executor  shall  be  entitled  to  recover  from  such  beneficiary  such  portion  of  the 
total  tax  paid  as  the  proceeds,  in  excess  of  $40,000,  of  such  policies  bear  to  the 
net  estate.  If  there  is  more  than  one  such  beneficiary  the  executor  shall  be 
entitled  to  recover  from  such  beneficiaries  in  the  same  ratio. 

Sec.  409.  [Unpaid  tax  as  lien  —  transfers  of  property  in  anticipation  of 
death  —  innocent  purchasers  for  value.]  That  unless  the  tax  is  sooner  paid  in 
full,  it  shall  be  a  lien  for  ten  years  upon  the  gross  estate  of  the  decedent,  except 
that  such  part  of  the  gross  estate  as  is  used  for  the  payment  of  charges  against 
the  estate  and  expenses  of  its  administration,  allowed  by  any  court  having 
jurisdiction  thereof,  shall  be  divested  of  such  lien.  If  the  Commissioner  is 
satisfied  that  the  tax  liability  of  an  estate  has  been  fully  discharged  or  provided 
for,  he  may,  under  regulations  prescribed  by  him  with  the  approval  of  the  Secre- 
tary, issue  his  certificate,  releasing  any  or  all  property  of  such  estate  from  the 
lien  herein  imposed. 

If  (a)  the  decedent  makes  a  transfer  of,  or  creates  a  trust  with  respect  to, 
any  property  in  contemplation  of  or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  his  death  (except  in  the  case  of  a  bona  fide  sale  for  a 
fair  consideration  in  money  or  money's  worth)  or  (b)  if  insurance  passes  under 
a  contract  executed  by  the  decedent  in  favor  of  a  specific  beneficiary,  and  if  in* 
either  case  the  tax  in  respect  thereto  is  not  paid  when  due,  then  the  transferee, 
trustee,  or  beneficiary  shall  be  personally  liable  for  such  tax,  and  such  property, 
to  the  extent  of  the  decedent's  interest  therein  at  the  time  of  such  transfer, 
or  to  the  extent  of  such  beneficiary's  interest  under  such  contract  of  insurance, 
shall  be  subject  to  a  like  lien  equal  to  the  amount  of  such  tax.  Any  part  of 
such  property  sold  by  such  transferee  or  trustee  to  a  bona  fide  purchaser  for 
a  fair  consideration  in  money  or  money's  worth  shall  be  divested  of  the  lien 
and  a  like  lien  shall  then  attach  to  all  the  property  of  such  transferee  or  trustee, 
except  any  part  sold  to  a  bona  fide  purchaser  for  a  fair  consideration  in  money 
or  money's  worth. 

Sec.  410.  [Violations  of  Act  —  penalties.]  That  whoever  knowingly  makes 
any  false  statement  in  any  notice  or  return  required  to  be  filed  under  this  title 
shall  be  liable  to  a  penalty  of  not  exceeding  $5,000,  or  imprisonment  not  exceed- 
ing one  year,  or  both. 

Whoever  fails  to  comply  with  any  duty  imposed  upon  him  by  section  404, 
or,  having  in  his  possession  or  control  any  record,  file,  or  paper,  containing  or 
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supposed  to  contain  any  information  concerning  the  estate  of  the  decedent,  or, 
having  in  his  possession  or  control  any  property  comprised  in  the  jross  estate 
of  the  decedent,  fails  to  exhibit  the  same  npon  request  to  the  Commissioner  or 
any  collector  or  law  officer  of  the  United  States,  or  his  duly  authorized  deputy 
or  agent,  who  desires  to  examine  the  same  in  the  performance  of  his  duties  under 
this  title,  shall  be  liable  to  a  penalty  of  not  exceeding  $500,  to  be  recovered, 
with  costs  of  suit,  in  a  civil  action  in  the  name  of  the  United  States. 

Sec.  411.  [Property  situated  in  China  —  coUeetion  of  tax — repeal  of  pro- 
viso in  Act  of  June  4,  1920.]  (a)  That  the  term  '*  resident ''  as  used  in  this 
title  includes  a  citizen  of  the  United  States  with  respect  to  whose  property  any 
probate  or  administration  proceedings  are  had  in  the  United  States  Court  for 
China.  Where  no  part  of  the  gross  estate  of  such  decedent  is  situated  in  the 
United  States  at  the  time  of  his  death,  the  total  amount  of  tax  due  under  this  title 
shall  be  paid  to  or  collected  by  the  clerk  of  such  court,  but  where  any  part 
of  the  gross  estate  of  such  decedent  is  situated  in  the  United  States  at  the  time 
of  his  death,  the  tax  due  under  this  title  shall  be  paid  to  or  collected  by  the 
collector  of  the  district  in  which  is  situated  the  part  of  the  gross  estate  in  the 
United  States,  or,  if  such  part  is  situated  in  more  than  one  district,  then  the 
collector  of  such  district  as  may  be  designated  by  the  Commissioner. 

(b)  For  the  purpose  of  this  section  the  clerk  of  the  United  States  Court  for 
China  shall  be  a  collector  for  the  territorial  jurisdiction  of  such  court,  and 
taxes  shall  be  collected  by  and  paid  to  him  in  the  same  manner  and  subject  to 
the  same  provisions  of  law,  including  penalties,  as  the  taxes  collected  by  and  paid 
to  a  collector  in  the  United  States. 

(c)  The  proviso  in  the  Act  entitled  **An  Act  making  appropriation  for  the 
Diplomatic  and  Consular  Service  for  the  fiscal  year  ending  June  30,  1921,'* 
approved  June  4,  1920,  which  reads  as  follows:  ** Provided,  That  in  probate 
and  administration  proceedings  there  shall  be  collected  by  said  clerk,  before 
entering  the  order  of  final  distribution,  to  be  paid  into  the  Treasury  of  the 
United  States,  the  same  inheritance  taxes  from  time  to  time  collected  under 
the  laws  enacted  by  the  Congress  of  the  United  States  from  the  estates  of 
decedents  residing  within  the  territorial  jurisdiction  of  the  United  States,"  is 
hereby  repealed. 

For  proviso  in  Act  of  June  4,  1920,  here  repealed,  see  1920  Supp.  133. 

Title  V. —  Tax  on  Telegraph  and  Telephone  Messages. 

Sec.  500.  [Amount  of  tax.]  That  from  and  after  January  1,  1922,  there 
shall  be  levied,  assessed,  collected,  and  paid,  in  lieu  of  the  taxes  imposed  by 
section  500  of  the  Revenue  Act  of  1918  — 

(a)  In  the  case  of  each  telegraph,  telephone,  cable,  or  radio,  dispatch,  mes- 
sage, or  conversation,  which  originates  on  or  after  such  date  within  the  United 
States,  and  for  the  transmission  of  which  the  charge  is  more  than  14  cents  and 
not  more  than  50  cents,  a  tax  of  5  cents ;  and  if  the  charge  is  more  than  50  cents, 
a  tax  of  10  cents:  Provided,  That  only  one  payment  of  such  tax  shall  be 
required,  notwithstand^ing  the  lines  or  stations  of  one  or  more  persons  are  used 
for  the  transmission  of  such  dispatch,  message,  or  conversation  j  and 

(b)  A  tax  equivalent  to  10  per  centum  of  the  amount  paid  after  such  date 
to  any  telegraph  or  telephone  company  for  any  leased  wire  or  talking  circuit 
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special  service  furnished  after  such  date.  This  subdivision  shall  not  apply  to  the 
amount  paid  for  so  much  of  such  service  as  is  utilized  (1)  in  the  collection  and 
dissemination  of  nevtrs  through  the  public  press,  or  (2)  in  the  conduct,  by  a 
conunon  carrier  or  telegraph  or  telephone  company,  of  its  business  as  such ; 

(c)  No  tax  shall  be  imposed  under  this  section  upon  any  payment  received 
for  services  rendered  to  the  United  States  or  to  any  State  or  Territory  or  the 
District  of  Columbia.  The  right  to  exemption  under  this  subdivision  shall  be 
evidenced  in  such  manner  as  the  Commissioner,  with  the  approval  of  the  Secre- 
tary, may  by  regulation  prescribe. 

(d)  Under  regulations  prescribed  by  the  Commissioner  with  the  approval  of 
the  Secretary,  refund  shall  be  made  of  the  proportionate  part  of  the  tax  collected 
under  subdivision  (c)  or  (d)  of  section  500  of  the  Revenue  Act  of  1918  on 
tickets  or  mileage  books  purchased  and  only  partially  used  before  January  1, 
1922. 

For  sec.  500  of  Revenue  Act  of  1918  mentioned  in  the  text,  see  1919  Supp.  136. 

Sec.  501.  [Tax  by  whom  paid.]  That  the  taxes  imposed  by  section  500  shall 
be  paid  by  the  person  paying  for  the  services  or  facilities  rendered. 

Sec.  502.  [Oollection  of  tax  —  refunds  —  returns  —  penalty  for  nonpay- 
ment.] (a)  That  each  person  receiving  any  payments  referred  to  in  section  500 
shall  collect  the  amount  of  the  tax,  if  any,  imposed  by  such  section  from  the 
person  making  such  payments,  and  shall  make  monthly  returns  under  oath, 
in  duplicate,  and  pay  the  taxes  so  collected  to  the  collector  of  the  district  in 
which  the  principal  office  or  place  of  business  is  located. 

(b)  Any  person  making  a  refund  of  any  payment  upon  which  tax  is  collected 
under  this  section  may  repay  therewith  the  amount  of  the  tax  collected  on  such 
payment;  and  the  amount  so  repaid  may  be  credited  against  amounts  included 
in  any  subsequent  monthly  return. 

(c)  The  returns  required  under  this  section  shall  contain  such  information, 
and  be  made  at  such  times  and  in  such  manner,  as  the  Commissioner,  with  the 
approval  of  the  Secretary,  may  by  regulation  prescribe. 

(d)  The  tax  shall,  without  assessment  by  the  Commissioner  or  notice  from 
the  collector,  be  due  and  payable  to  the  collector  at  the  time  so  fixed  for  filing 
the  return.  If  the  tax  is  not  paid  when  due,  there  shall  be  added  as  part  of 
the  tax  a  penalty  of  5  per  centum,  together  with  interest  at  the  rate  of  1  per 
centum  for  each  full  month,  from  the  time  when  the  tax  became  due. 

Title  VI. —  Tax  on  Beverages  and  Constituent  Parts  Thereof. 

Sec.  600.  [DistUled  spirits  —  amount  of  tax  —  when  due  —  sec.  600  (a)  of 
Revenue  Act  of  1918  amended.]  That  subdivision  (a)  of  section  600  of  the 
Revenue  Act  of  1918  is  amended  by  striking  out  the  period  at  the  end  thereof 
and  inserting  a  colon  and  the  following:  '^Provided,  That  on  all  distilled 
spirits  on  which  tax  is  paid  at  the  nonbeverage  rate  of  $2.20  per  proof  gallon  and 
which  are  diverted  to  beverage  purposes  or  for  use  in  the  manufacture  or  pro- 
duction of  any  article  used  or  intended  for  use  as  a  beverage,  there  shall  be 
le\ded  and  collected  an  additional  tax  of  $4.20  on  each  proof  gallon,  and  a  pro- 
portionate tax  at  a  like  rate  on  all  fractional  parts  of  such  proof  gallon,  to  be 
paid  by  the  person  responsible  for  such  diversion." 

For  sec.  600  of  Revenue  Act  of  1918  here  amended,  see  1918  Supp.  Fed.  Stat.  Ann.  600. 


INTERNAL  REVENUE  185 

Sec.  601.  [Distilled  spirits  and  wines  hereafter  rectified,  etc. — additional 
tax  —  floor  tax  —  cordials  and  liquors  —  blends  —  rectifiers  —  sec.  606  of 
Bevenne  Act  of  1918  amended.]  That  section  605  of  the  Revenue  Act  of  1918 
is  amended  by  adding  at  the  end  thereof  the  following:  **  The  process  of 
extraction  of  water  from  high-proof  spirits  for  the  production  of  absolute  alcohol 
shall  not  be  deemed  to  be  rectification  within  the  meaning  of  section  3244  of  the 
Revised  Statutes,  and  absolute  alcohol  shall  not  be  subject  to  the  tax  imposed 
hy  this  section,  but  the  production  of  such  absolute  alcohol  shall  be  under  such 
regulations  as  the  Commissioner,  with  the  approval  of  the  Secretary,  may 
prescribe." 

For  sec.  605  of  Revenue  Act  of  1918  here  amended,  see  1919  Supp.  144. 
For  R.  S.  sec.  3244,  mentioned  in  the  text,  see  3  Fed.  Stat.  Ann.  (2d  ed)  1045. 

Seg.  602.  [Soft  drinks.]  That  from  and  after  January  1,  1922,  there  shall 
be  levied,  assessed,  collected,  and  paid,  in  lieu  of  the  taxes  imposed  by  sec- 
tions 628  and  630  of  the  Revenue  Act  of  1918  — 

For  sees.  628  and  630  of  the  Revenue  Act  of  1918,  see  1919  Supp.  153,  154. 

(a)  [Cereal  drinks.]  Upon  all  beverages  derived  wholly  or  in  part  from 
cereals  or  substitutes  therefor,  containing  less  than  one-half  of  1  per  centum 
of  alcohol  by  volume,  sold  by  the  manufacturer,  producer,  or  importer,  a  tax 
of  2  cents  per  gallon. 

(b)  [Fruit  juices.]  Upon  all  unfermented  fruit  juices,  in  natural  or  slightly 
concentrated  form,  or  such  fruit  juices  to  which  sugar  has  been  added  (as  dis- 
tinguished from  finished  or  fountain  sirups),  intended  for  consumption  as 
beverages  with  the  addition  of  water  or  water  and  sugar,  and  upon  all  imitations 
of  any  such  fruit  juices,  and  upon  all  carbonated  beverages,  commonly  known 
as  soft  drinks  (except  those  described  in  subdivision  (a),  manufactured,  com- 
pounded, or  mixed  by  the  use  of  concentrate,  essence,  or  extract,  instead  of  a 
finished  or  fountain  sirup,  sold  by  the  manufacturer,  producer  or  importer,  a 
tax  of  2  cents  per  gallon. 

•  (c)  [Still  drinks.]  Upon  all  still  drinks,  containing  less  than  one-half  ot 
1  per  centum  of  alcohol  by  volume,  intended  for  consumption  as  beverages  in 
the  form  in  which  sold  (except  natural  or  artificial  mineral  and  table  waters 
and  imitations  thereof,  and  pure  apple  cider),  sold  by  the  manufacturer,  pro- 
ducer or  importer,  a  tax  of  2  cents  per  gallon. 

(d)  [Minerals  and  other  table  waters.]  Upon  all  natural  or  artificial  mineral 
waters  or  table  waters,  whether  carbonated  or  not,  and  all  imitations  thereof, 
sold  by  the  producer,  bottler,  or  importer  thereof,  in  bottles  or  other  closed  con- 
tainers, at  over  12^/2  cents  per  gallon,  a  tax  of  2  cents  per  gallon. 

(e)  [Fountain  sirups.]  Upon  all  finished  or  fountain  sirups  of  the  kinds 
Dsed  in  manufacturing,  compounding,  or  mixing  drinks  commonly  known  as 
soft  drinks,  sold  by  the  manufacturer,  producer,  or  importer,  a  tax  of  9  cents 
per  gallon;  except  that  in  the  case  of  any  such  sirups  intended  to  be  used  in 
the  manufacture  of  carbonated  beverages  sold  in  bottles  or  other  closed  con- 
tainers the  rate  shall  be  5  cents  per  gallon.  Where  any  person  conducting  a 
soda  fountain,  ice  cream  parlor,  or  other  similar  place  of  business  manufactures 
any  sirups  of  the  kinds  described  in  this  subdivision,  there  stall  be  levied, 
assessed,  collected,  and  paid  on  each  gallon  manufactured  and  used  in  the 
preparation  of  soft  drinks  a  tax  of  9  cents  per  gallon;  and  where  any  person 
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manufacturing  carbonated  beverages  manufactures  and  uses  any  such  sirups 
in  the  manufacture  of  carbonated  beverages  sold  in  bottles  or  other  closed  con- 
tainers there  shall  be  levied,  assessed,  collected,  and  paid  on  each  gallon  of  such 
sirups  a  tax  of  5  cents  per  gallon.  The  taxes  imposed  by  this  subdivision  shall 
not  apply  to  finished  or  fountain  sirups  sold  for  use  in  the  manufacture  of  a 
beverage  subject  to  tax  under  subdivision  (a)  or  (c). 

(f )  [Carbonic  acid  gas.]  Upon  all  carbonic  acid  gas  sold  by  the  manufac- 
turer, producer,  or  importer  to  a  manufacturer  of  any  carbonated  beverages,  or  to 
any  person  conducting  a  soda  fountain,  ice  cream  parlor,  or  other  similar  place 
of  business,  and  upon  all  carbonic  acid  gas  used  by  the  manufacturer,  producer, 
or  importer  thereof  in  the  preparation  of  soft  drinks,  a  tax  of  4  cents  per  pound. 

Sec.  603.  [Returns  —  payment  of  taxes  —  penalties  —  registration  of  per- 
sons subject  to  tax.]  (a)  That  each  manufacturer,  producer,  or  importer  of 
any  of  the  articles  enumerated  in  section  602  and  each  person  who  sells  carbonic 
acid  gas  to  a  manufacturer  of  carbonated  beverages  or  to  a  person  conducting 
a  soda  fountain,  ice  cream  parlor,  or  other  similar  place  of  business,  shall  make 
monthly  returns  under  oath  in  duplicate  and  pay  the  tax  imposed  in  respect 
to  the  articles  enumerated  in  section  602  to  the  collector  for  the  district  in 
which  is  located  the  principal  place  of  business.  Such  returns  shall  contain 
such  information  and  be  made  at  such  times  and  in  such  manner  as  the  Com- 
missioner, with  the  approval  of  the  Secretary,  may  by  regulations  prescribe. 
The  tax  shall,  without  assessment  by  the  Commissioner  or  notice  from  the  col- 
lector, be  due  and  payable  to  the  collector  at  the  time  so  fixed  for  filing  the 
return.  If  the  tax  is  not  paid  when  due,  there  shall  be  added  as  part  of  the 
tax  a  penalty  of  5  per  centum,  together  with  interest  at  the  rate  of  1  per  centum 
for  each  full  month  from  the  time  when  the  tax  became  due. 

(b)  Each  person  required  to  pay  any  tax  imposed  by  section  602  shall  procure 
and  keep  posted  a  certificate  of  registry  in  accordance  with  regulations  to  be 
prescribed  by  the  Commissioner,  with  the  approval  of  the  Secretary.  Any  person 
who  fails  to  register  or  keep  posted  any  certificate  of  registry  in  accordance 
with  such  regulations,  shall  be  subject  to  a  penalty  of  not  more  than  $1,000  for 
each  such  offense. 

Tftle  VII. —  Tax  on  Cigars,  Tobacco,  and  MANurACTURES  Thereof. 

Sec.  700.  (a)  [Cigars  and  cigarettes  —  amount  of  tax.]  That  upon  cigars 
and  cigarettes  manufactured  in  or  imported  into  the  United  States,  and  here- 
after sold  by  the  manufacturer  or  importer,  or  removed  for  consumption  or  sale, 
there  shall  be  levied,  collected,  and  paid  under  the  provisions  of  existing  law, 
in  lieu  of  the  internal-revenue  taxes  now  imposed  thereon  by  section  700  of  the 
Revenue  Act  of  1918,  the  following  taxes,  to  be  paid  by  the  manufacturer  or 
importer  thereof  — 

On  cigars  of  all  descriptions  made  of  tobacco,  or  any  substitute  therefor,  and 
weighing  not  more  than  three  pounds  per  thousand,  $1.50  per  thousand ; 

On  cigars  made  of  tobacco,  or  any  substitute  therefor,  and  weighing  more  than 
three  pounds  per  thousand,  if  manufactured  or  imported  to  retail  at  not  more 
than  5  cents  each,  $4  per  thousand; 

If  manufactured  or  imported  to  retail  at  more  than  5  cents  each  and  not  more 
than  8  cents  each,  $6  per  thousand; 


INTERNAL  REVENUE  187 

If  manufactured  or  imported  to  retail  at  more  than  8  cents  each  and  not 
more  than  15  cents  each,  $9  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  15  cents  each  and  not 
more  than  20  cents  each,  $12  per  thousand ; 

If  manufactured  or  imported  to  retail  at  more  than  20  cents  each,  $15  per 
thousand ; 

On  cigarettes  made  of  tobacco,  or  any  substitute  therefor,  and  weighing  not 
more  than  three  pounds  per  thousand,  $3  i)er  thousand ; 

Weighing  more  than  three  pounds  per  thousand,  $7.20  per  thousand. 

For  sec.  700  of  the  Revenue  Act  of  191S  mentioned  in  the  text,  see  1919  Supp.  154. 

(b)  [Price  of  cigars,  how  fixed.]  Whenever  in  this  section  reference  is  made 
to  cigars  manufactured  or  imported  to  retail  at  not  over  a  certain  price  each, 
then  in  determining  the  tax  to  be  paid  regard  shall  be  had  to  the  ordinary 
retail  price  of  a  single  cigar. 

(c)  [Labels  on  boxes,  etc.]  The  Commissioner  may,  by  regulation,  require 
the  manufacturer  or  importer  to  aflSx  to  each  box,  package,  or  container  a  con- 
spicuous label  indicating  the  clause  of  this  section  under  which  the  cigars  therein 
contained  have  been  tax-paid,  which  must  correspond  with  the  tax-paid  stamp 
on  such  box  or  container. 

(d)  [Cigarettes  and  small  cigars  —  packing  and  stamping.]  Every  manu- 
facturer of  cigarettes  (including  small  cigars  weighing  not  more  than  three 
pounds  per  thousand)  shall  put  up  all  the  cigarettes  and  such  small  cigars  that 
he  manufactures  or  has  manufactured  for  him,  and  sells  or  removes  for  con- 
sumption or  sale,  in  packages  or  parcels  containing  five,  eight,  ten,  twelve, 
fiften,  sixteen,  twenty,  twenty-four,  forty,  fifty,  eighty,  or  one  hundred  cigarettes 
each,  and  shall  securely  affix  to  each  of  such  packages  or  parcels  a  suitable  stamp 
denoting  the  tax  thereon  and  shall  properly  cancel  the  same  prior  to  such  sale 
or  removal  for  consumption  or  sale  under  such  regulations  as  the  Commissioner, 
with  the  approval  of  the  Secretary,  shall  prescribe ;  and  all  cigarettes  imported 
from  a  foreign  country  shall  be  packed,  stamped,  and  the  stamps  canceled  in  a 
like  manner,  in  addition  to  the  import  stamp  indicating  inspection  of  the  custom- 
bouse  before  they  are  withdrawn  therefrom. 

Sec.  701.  (a)  [Tobacco  and  snuff  —  amount  of  tax.]  That  upon  all  tobacco 
and  snuff  manufactured  in  or  imported  into  the  United  States,  and  hereafter 
sold  by  the  manufacturer  or  importer,  or  removed  for  consumption  or  sale,  there 
shall  be  levied,  collected,  and  paid,  in  lieu  of  the  internal-revenue  taxes  now 
imposed  thereon  by  section  701  of  the  Revenue  Act  of  1918,  a  tax  of  18  cents 
per  pound,  to  be  paid  by  the  manufacturer  or  importer  thereof. 

For  Bee.  701  of  the  Revenue  Act  of  1918  mentioned  in  the  text,  see  1919  Supp.  156. 

(b)  [Tobacco  and  snuff,  how  put  up  and  prepared  —  B.  S.  sec.  3362 
re-enacted.]  Section  3362  of  the  Revised  Statutes,  as  amended  by  section  701 
of  the  Revenue  Act  of  1918,  is  re-enacted  without  change,  as  follows : 

**  Sec.  3362.  All  manufactured  tobacco  shall  be  put  up  and  prepared  by  the 
manufacturer  for  sale,  or  removal  for  sale  or  consumption,  in  packages  of  the 
following  description  and  in  no  other  manner : 

*' All  smoking  tobacco,  snuff,  fine-cut  chewing  tobacco,  all  cut  and  granulated 
tobacco,  all  shorts,  the  refuse  of  fine-cut  chewing,  which  has  passed  through  a 
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riddle  of  thirty-six  meshes  to  the  square  Inch,  and  all  refnse  scraps,  clippings,  cut- 
tings, and  sweepings  of  tobacco,  and  all  other  kinds  of  tobacco  not  otherwise  pro- 
vided for,  in  packages  containing  one-eighth  of  an  ounce,  three-eighths  of  an 
ounce,  and  further  packages  with  a  diflFerence  between  each  package  and  the  one 
next  smaller  of  one-eighth  of  an  ounce  up  to  and  including  two  ounces,  and  fur- 
ther packages  with  a  difference  between  each  package  and  the  one  next  smaller  of 
one-fourth  of  an  ounce  up  to  and  including  four  ounces,  and  packages  of  five 
.ounces,  six  ounces,  seven  ounces,  eight  ounces,  ten  ounces,  twelve  ounces,  four- 
teen ounces,  and  sixteen  ounces:  Provided,  That  snuff  may,  at  the  option  of 
the  manufacturer,  be  put  up  in  bladders  and  in  jars  containing  not  exceeding 
twenty  pounds. 

'*A11  cavendish,  plug,  and  twist  tobacco,  in  wooden  packages  not  exceeding 
two  hundred  pounds  net  weight. 

''And  every  such  wooden  package  shall  have  printed  or  marked  thereon  the 
manufacturer's  name  and  place  of  manufacture,  the  registered  number  of  the 
manufactory,  and  the  gross  weight,  the  tare,  and  the  net  weight  of  the  tobacco 
in  each  package :  Provided,  That  these  limitations  and  descriptions  of  packages 
shall  not  apply  to  tobacco  and  snuff  transported  in  bond  for  exportation  and 
actually  exported:  And  provided  further ,  That  perique  tobacco,  snuff  flour, 
fine-cut  shorts,  the  refuse  of  fine-cut  chewing  tobacco,  refuse  scraps,  clippings, 
cuttings,  and  sweepings  of  tobacco,  may  be  sold  in  bulk  as  material,  and  without 
the  payment  of  tax,  by  one  manufacturer  directly  to  another  manufacturer,  or 
for  export,  under  such  restrictions,  rules,  and  regulations  as  the  Commissioner 
of  Internal  Revenue  may  prescribe :  And  provided  further.  That  wood,  metal, 
paper,  or  other  materials  may  be  used  separately  or  in  combination  for  packing 
tobacco,  snuff,  and  cigars,  under  such  regulations  as  the  Commissioner  of  Inter- 
nal Revenue  may  establish. '* 

For  R.  S.  sec.  3362,  before  the  amendment  made  by  the  Revenue  Act  of  1918,  see  4  Fed. 
Stat.  Ann.  (2d  ed.)  141. 

Sec.  703.    [Cigarette  paper  —  amount  of  tax — 'bond  —  records  —  return.] 

That  there  shall  be  levied,  collected,  and  paid,  in  lieu  of  the  taxes  imposed  by 
section  703  of  the  Revenue  Act  of  1918,  upon  cigarette  paper  made  up  into 
packages,  books,  sets,  or  tubes,  made  up  in  or  imported  into  the  United  States 
and  hereafter  sold  by  the  manufacturer  or  importer  to  any  person  (other  than 
to  a  manufacturer  of  cigarettes  for  use  by  him  in  the  manufacture  of  cigarettes) 
the  following  taxes,  to  be  paid  by  the  manufacturer  or  importer:  On  each 
package,  book,  or  set,  containing  more  than  twenty-five  but  not  more  than  fifty 
papers,  y^  cent;  containing  more  than  fifty  but  not  more  than  one  hundred 
papers,  1  cent ;  containing  more  than  one  hundred  papers,  I/2  cent  for  each  fifty 
papers  or  fractional  part  thereof;  and  upon  tubes,  1  cent  for  each  fifty  tubes 
or  fractional  part  thereof. 

Every  manufacturer  of  cigarettes  purchasing  any  cigarette  paper  made  up 
into  tubes  (a)  shall  give  bond  in  an  amount  and  with  sureties  satisfactory  to 
the  Commissioner  that  he  will  use  such  tubes  in  the  manufacture  of  cigarettes  or 
pay  thereon  a  tax  equivalent  to  the  tax  imposed  by  this  section,  and  (b)  shall 
keep  such  records  and  render  under  oath  such  returns  as  the  Commissioner  finds 
necessary  to  show  the  disposition  of  all  tubes  purchased  or  imported  by  such 
manufacturer  of  cigarettes. 

For  sec.  708  of  the  Revenue  Act  of  19 18,  mentioned  in  the  text,  see  1919  Supp.  169. 


INTERNAL  REVENUE  189 

Sec.  704.  [Leaf  tobacco  —  requiremeats  imposed  on  dealers  —  B.  S.  sec. 
3360  re-enacted.]  Tl&t  section  3360  of  the  Revised  Statutes,  as  amended  by 
section  704  of  the  Revenue  Act  of  1918,  is  re-enacted  without  change,  as  follows : 

'*  Sec.  3360.  (a)  Every  dealer  in  leaf  tobacco  shall  file  with  the  collector  of 
the  district  in  which  his  business  is  carried  on  a  statement  in  duplicate,  sub- 
scribed under  oath,  setting  forth  the  place,  and,  if  in  a  city,  the  street  and  num- 
ber of  the  street,  where  his  business  is  to  be  carried  on,  and  the  exact  location 
of  each  place  where  leaf  tobacco  is  held  by  him  on  storage,  and,  whenever  he 
adds  to  or  discontinues  any  of  his  leaf  tobacco  storage  places,  he  shall  give 
immediate  notice  to  the  collector  of  the  district  in  which  he  is  registered. 

**  Every  such  dealer  shall  give  a  bond  with  surety,  satisfactory  to,  and  to  be 
approved  by,  the  collector  of  the  district,  in  such  penal  sum  as  the  collector  may 
require,  not  less  than  $500 ;  and  a  new  bond  may  be  required  in  the  discretion  of 
the  collector,  or  under  instructions  of  the  Commissioner. 

**  Every  such  dealer  shall  be  assigned  a  number  by  the  collector  of  the  dis- 
trict, which  number  shall  appear  in  every  inventory,  invoice  and  report  ren- 
dered by  the  dealer,  who  shall  also  obtain  certificates  from  the  collector  of  the 
district  setting  forth  the  place  where  his  business  is  carried  on  and  the  places 
designated  by  the  dealer  as  the  places  of  storage  of  his  tobacco,  which  certificates 
shall  be  posted  conspicuously  within  the  dealer's  registered  place  of  business, 
and  within  each  designated  place  of  storage. 

**  (b)  Every  dealer  in  leaf  tobacco  shall  make  and  deliver  to  the  collector  of 
the  district  a  true  inventory  of  the  quantity,  of  the  different  kinds  of  tobacco 
held  or  owned,  and  where  stored  by  him,  on  the  1st  day  of  January  of  each  year, 
or  at  the  time  of  commencing  and  at  the  time  of  concluding  business,  if  before 
or  after  the  1st  day  of  January,  such  inventory  to  be  made  under  oath  and 
rendered  in  such  form  as  may  be  prescribed  by  the  Commissioner. 

'*  Every  dealer  in  leaf  tobacco  shall  render  such  invoices  and  keep  such 
records  as  shall  be  prescribed  by  the  Commissioner,  and  shall  enter  therein, 
day  by  day,  and  upon  the  same  day  on  which  the  circumstance,  thing  or  act  to 
be  recorded  is  done  or  occurs,  an  accurate  account  of  the  number  of  hogsheads, 
tierces,  cases  and  bales,  and  quantity  of  leaf  tobacco  contained  therein,  purchased 
or  received  by  him,  on  assignment,  consignment,  for  storage,  by  transfer  or 
otherwise,  and  of  whom  purchased  or  received,  and  the  number  of  hogsheads, 
tierces,  cases  and  bales,  and  the  quantity  of  leaf  tobacco  contained  therein,  sold 
by  him,  with  the  name  and  residence  in  each  instance  of  the  person  to  whom 
sold,  and  if  shipped,  to  whom  shipped,  and  to  what  district ;  such  records  shall 
be  kept  at  his  place  of  business  at  all  times  and  preserved  for  a  period  of  two 
years,  and  the  same  shall  be  open  at  all  hours  for  the  inspection  of  any  internal- 
revenue  officer  or  agent. 

**  Every  dealer  in  leaf  tobacco  on  or  before  the  tenth  day  of  each  month, 
shall  furnish  to  the  collector  of  the  district  a  true  and  complete  report  of  all 
purchases,  receipts,  sales  and  shipments  of  leaf  tobacco  made  by  him  during 
the  month  next  preceding,  which  report  shall  be  verified  and  rendered  in  such 
form  as  the  Commissioner,  with  the  approval  of  the  Secretary,  shall  prescribe. 

**(c)  Sales  or  shipments  of  leaf  tobacco  by  a  dealer  in  leaf  tobacco  shall  be 
in  quantities  of  not  less  than  a  hogshead,  tierce,  case,  or  bale,  except  loose  leaf 
tobacco  comprising  the  breaks  on  warehouse  floors,  and  except  to  a  duly  regis- 
tered manufacturer  of  cigars  for  use  in  his  own  manufactory  exclusively. 
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**  Dealers  in  leaf  tobacco  shall  make  shipments  of  leaf  tobacco  only  to  other 
dealers  in  leaf  tobacco,  to  registered  manufacturers  of  tobacco,  snuflf,  cigai*s  or 
cigarettes,  or  for  export. 

**(d)  Upon  all  leaf  tobacco  sold,  removed  or  shipped  by  any  dealer  in  leaf 
tobacco  in  violation  of  the  provisions  of  subdivision  (c),  or  in  respect  to  which 
no  report  has  been  made  by  such  dealer  in  accordance  with  the  provisions  of 
subdivision  (b),  there  shall  be  levied,  assessed,  collected  and  paid  a  tax  equal 
to  the  tax  then  in  force  upon  manufactured  tobacco,  such  tax  to  be  assessed  and 
collected  in  the  same  manner  as  the  tax  on  manufactured  tobacco. 

(e)  Every  dealer  in  leaf  tobacco  — 

(1)  who  neglects  or  refuses  to  furnish  the  statement,  to  give  bond,  to  keep 
books,  to  file  inventory  or  to  render  the  invoices,  returns  or  reports  required 
by  the  Commissioner,  or  to  notify  the  collector  of  the  district  of  additions  to  his 
places  of  storage ;  or 

(2)  who  ships  or  delivers  leaf  tobacco,  except  as  herein  provided;  or 

(3)  who  fraudulently  omits  to  account  for  tobacco  purchased,  received,  sold, 
or  shipped ; 

shall  be  fined  not  less  than  $100  or  more  than  $500,  or  imprisoned  not  more  than 
one  year,  or  both. 

**  (f )  For  the  purposes  of  this  section  a  farmer  or  grower  of  tobacco  shall  not 
be  regarded  as  a  dealer  in  leaf  tobacco  in  respect  to  the  leaf  tobacco  produced 
by  him. ' ' 

For  R.  S.  see  3360,  before  its  amendment  by  the  Revenue  Act  of  1^1<8,  see  4  Fed.  Stat.  Ann. 
(2d  ed.)  140. 

TiTiiE  VIII. —  Tax  on  Admissions  and  Dues. 

Sec.  800.  [Admissions  ^<  amount  of  tax  —  places  affected.]  (a)  That  from 
and  after  January  1,  1922,  there  shall  be  levied,  assessed,  collected,  and  paid, 
in  lieu  of  the  taxes  imposed  by  section  800  of  the  Revenue  Act  of  1918  — 

(1)  A  tax  of  1  cent  for  each  10  cents  or  fraction  thereof  of  the  amount  paid 
for  admission  to  any  place  on  or  after  such  date,  including  admission  by  season 
ticket  or  subscription,  to  be.  paid  by  the  person  paying  for  such  admission ;  but 
where  the  amount  paid  for  admission  is  10  cents  or  less,  no  tax  shall  be  imposed ; 

(2)  Upon  tickets  or  cards  of  admission  to  theaters,  operas,  and  other  places 
of  amusement,  sold  at  news  stands,  hotels,  and  places  other  than  the  ticket 
offices  of  such  theaters,  operas,  or  other  places  of  amusement,  at  not  to  exceed 
50  cents  in  excess  of  the  sum  of  the  established  price  therefor  at  such  ticket 
offices  plus  the  amount  of  any  tax  imposed  under  paragraph  (1) ,  a  tax  equivalent 
to  5  per  centum  of  the  amount  of  such  excess ;  and  if  sold  for  more  than  50  cents 
in  excess  of  the  sum  of  such  established  price  plus  the  amount  of  any  tax  imposed 
under  paragraph  (1),  a  tax  equivalent  to  50  per  centum  of  the  whole  amount 
of  such  excess,  such  taxes  to  be  returned  and  paid,  in  the  manner  and  subject 
to  the  penalties  and  interest  provided  in  section  903,  by  the  person  selling  such 
tickets ; 

(3)  A  tax  equivalent  to  50  per  centum  of  the  amount  for  which  the  pro- 
prietors, managers,  or  employees  of  any  opera  house,  theater,  or  other  place  of 
amusement  sell  or  dispose  of  tickets  or  cards  of  admission  in  excess  of  the  regu- 
lar or  established  price  or  charge  therefor,  such  tax  to  be  returned  and  paid,  in 
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the  manner  and  subject  to  the  penalties  and  interest  provided  in  section  903, 
by  the  person  selling  such  tickets; 

(4)  In  the  case  of  persons  having  the  permanent  use  of  boxes  or  seats  in  an 
opera  house  or  any  place  of  amusement  or*  a  lease  for  the  use  of  such  box  or 
seat  in  such  opera  house  or  place  of  amusement  (in  lieu  of  the  tax  imposed  by 
paragraph  (1)),  a  tax  equivalent  to  10  per  centum  of  the  amount  for  which  a 
similar  box  or  seat  is  sold  for  each  performance  or  exhibition  at  which  the  box 
or  seat  is  used  or  reserved  by  or  for  the  lessee  or  holder,  such  tax  to  be  paid  by 
the  lessee  or  holder;  and 

(5)  A  tax  of  IV^  cents  for  each  10  cents  or  fraction  thereof  of  the  amount 
paid  for  admission  to  any  public  i)erformance  for  profit  at  any  roof  garden, 
cabaret,  or  other  similar  entertainment,  to  which  the  charge  for  admission  is 
wholly  or  in  part  included  in  the  price  paid  for  refreshment,  service,  or  mer- 
chandise ;  the  amount  paid  for  such  admission  to  be  deemed  to  be  20  per  centum 
of  the  amount  paid  for  refreshment,  service,  and  merchandise ;  such  tax  to  be 
paid  by  the  person  paying  for  such  refreshment,  service,  or  merchandise. 

(b)  No  tax  shall  be  levied  under  this  title  in  respect  to  (1)  any  admissions 
all  the  proceeds  of  which  inure  (A)  exclusively  to  the  benefit  of  religious,  edu- 
cational, or  charitable  institutions,  societies,  or  organizations,  any  post  of  the 
American  Legion  or  the  women's  auxiliary  units  thereof,  societies  for  the  pre- 
vention of  cruelty  to  children  or  animals,  or  societies  or  organizations  conducted 
for  the  sole  purpose  of  maintaining  symphony  orchestras  and  receiving  sub- 
stantial support  from  voluntary  contributions,  or  of  improving  any  city,  town, 
village,  or  other  municipality,  or  of  maintaining  a  cooperative  or  community 
center  moving-picture  theater  —  if  no  part  of  the  net  earnings  thereof  inures 
to  the  benefit  of  any  .private  stockholder  or  individual;  or  (B)  exclusively  to 
the  benefit  of  persons  in  the  military  or  naval  forces  oi  the  United  States;  or 
(C)  exclusively  to  the  benefit  of  persons  who  have  served  in  such  forces  and 
are  in  need;  or  (2)  any  admissions  to  agricultural  fairs  if  no  part  of  the  net 
earnings  thereof  inures  to  the  benefit  of  any  stockholders  or  members  of  the 
association  conducting  the  same,  or  admissions  to  any  exhibit,  entertainment, 
or  other  pay  feature  conducted  by  such  association  as  part  of  any  such  fair, — 
if  the  proceeds  therefrom  are  used  exclusively  for  the  improvement,  maintenance 
and  operation  of  such  agricultural  fairs. 

(c)  The  term  **  admission  "  as  used  in  this  title  includes  seats  and  tables, 
reserved  or  otherwise,  and  other  similar  accommodations,  and  the  charges  made 
therefor. 

(d)  The  price  (exclusive  of  the  tax  to  be  paid  by  the  person  paying  for 
admission)  at  which  every  admission  ticket  or  card  is  sold  shall  be  conspicuously 
and  indelibly  printed,  stamped,  or  written  on  the  face  or  back  of  that  part  of 
the  ticket  which  is  to  be  taken  up  by  the  management  of  the  theater,  opera,  or 
other  place  of  amusement,  together  with  the  name  of  the  vendor  if  sold  other 
than  at  the  ticket  office  of  the  theater,  opera,  or  other  place  of  amusement. 
Whoever  sells  an  admission  ticket  or  card  on  which  the  name  of  the  vendor  and 
price  is  not  so  printed,  stamped,  or  written,  or  at  a  price  in  excci*?  of  the  price 
so  printed,  stamped,  or  written  thereon,  is  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  more  than  $100. 

For  tec.  800  of  the  Revenue  Act  of  1918,  mentioned  in  the  text,  see  1919  Supp.  158. 
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Sec.  801.  [Club  dues  and  fees.]  That  from  and  after  January  1,  1922,  there 
shall  be  levied,  assessed,  collected,  and  paid,  in  lieu  of  the  taxes  imposed  by 
section  801  of  the  Revenue  Act  of  1918,  a  tax  equivalent  to  10  per  centum  of 
any  amount  paid  on  or  after  such  date,  for  any  period  after  such  date,  (a)  as 
dues  or  membership  fees  (where  the  dues  or  fees  of  an  active  resident  annual 
member  are  in  excess  of  $10  per  year)  to  any  social,  athletic,  or  sporting  club 
or  organization;  or  (b)  as  initiation  fees  to  such  a  club  or  organization,  if  such 
fees  amount  to  more  than  $10,  or  if  the  dues  or  membership  fees  (not  including 
initiation  fees)  of  an  active  resident  annual  member  are  in  excess  of  $10  per 
year;  such  taxes  to  be  paid  by  the  person  paying  such  dues  or  fees:  Provided, 
That  there  shall  be  exempted  from  the  provisions  of  this  section  all  amounts 
paid  as  dues  or  fees  to  a  fraternal  society,  order,  or  association,  operating  under 
the  lodge  system.  In  the  case  of  life  memberships  a  life  member  shall  pay  annu- 
ally, at  the  time  for  the  payment  of  dues  by  active  resident  annual  members, 
a  tax  equivalent  to  the  tax  upon  the  amount  paid  by  such  a  member,  but  shall 
pay  no  tax  upon  the  amount  paid  for  life  membership. 

For  Bee.  801  of  the  Revenue  Act  of  1918,  see  1919  Supp.  160. 

Sec.  802.  [OoUection  of  tax  on  admissions,  dues  and  fees.]  That  every  x>er- 
son  receiving  any  payments  for  such  admission,  dues,  or  fees,  shall  collect  the 
amount  of  the  tax  imposed  by  section  800  or  801  from  the  person  making  such 
payments.  Every  club  or  organization  having  life  members,  shall  collect  from 
such  members  the  amount  of  the  tax  imposed  by  section  801.  In  all  the  above 
cases  returns  and  payments  of  the  amount  so  collected  shall  be  made  at  the  same 
time  and  in  the  same  manner  and  subject  to  the  same  penalties  and  interest  as 
provided  in  section  502. 

Title  IX. —  Excise  Taxes. 

Sec.  900.  [Enumeration  of  articles  taxed  —  amount  of  tax.]  That  from 
and  after  January  1,  1922,  there  shall  be  levied,  assessed,  collected,  and  paid 
upon  the  following  articles  sold  or  leased  by  the  manufacturer,  producer,  or 
importer,  a  tax  equivalent  to  the  following  percentage  of  the  price  for  which  so 
sold  or  leased  — 

(1)  Automobile  trucks  and  automobile  wagons  (including  tires,  inner  tubes, 
parts,  and  accessories  therefor,  sold  on  or  in  connection  therewith  or  with  the 
sale  thereof)  3  per  centum; 

(2)  Other  automobiles  and  motor  cycles  (including  tires,  inner  tubes,  parts, 
and  accessories  therefor,  sold  on  or  in  connection  therewith  or  with  the  sale 
thereof),  except  tractors,  5  per  centum; 

(3)  Tires,  inner  tubes,  parts,  or  accessories  for  any  of  the  articles  enumerated 
in  subdivision  (1)  or  (2),  sold  to  any  person  other  than  a  manufacturer  or  pro- 
ducer of  any  of  the  articles  enumerated  in  subdivision  (1)  or  (2),  5  per  centum; 

(4)  Cameras,  weighing  not  more  than  100  pounds,  and  lenses  for  such  cameras, 
10  per  centum; 

(5)  Photographic  films  and  plates  (other  than  moving-picture  films),  5  per 
centum ; 

(6)  Candy,  3  per  centum; 
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(7)  Firearms,  shells,  and  cartridges,  except  those  sold  for  the  use  of  the 
United  States,  any  State,  Territory,  or  possession  of  the  United  States,  any 
political  subdivision  thereof,  or  the  District  of  Columbia,  10  per  centum ; 

(8)  Hunting  and  bowie  knives,  10  per  centum; 

(9)  Dirk  ^nives,  daggers,  sword  canes,  stilettos,  and  brass  or  metallic  knuckles, 
100  per  centum; 

(10)  Cigar  or  cigarette  holders  and  pipes,  composed  wholly  or  in  part  of 
meerschaum  or  amber,  humidors,  and  smoking  stands,  10  per  centum ; 

(11)  Automatic  slot-device  vending  machines,  5  per  centum,  and  automatic 
slot-device  weighing  machines,  10  per  centum ;  if  the  manufacturer,  producer,  or 
importer  of  any  such  machine  operates  it  for  profit,  he  shall  pay  a  tax  in  respect 
to  each  such  machine  put  into  operation  equivalent  to  5  per  centum  of  its  fair 
market  value  in  the  case  of  a  vending  machine,  and  10  per  centum  of  its  fair 
market  value  in  the  case  of  a  weighing  machine ; 

(12)  Liveries  and  livery  boots  and  hats,  10  per  centum; 

(13)  Hunting  and  shooting  garments  and  riding  habits,  10  per  centum; 

(14)  Yachts  and  motor  boats  not  designed  for  trade,  fishing,  or  national 
defense;  and  pleasure  boats  and  pleasure  canoes  if  sold  for  more  than  $100, 
10  per  centum. 

If  any  manufacturer,  producer,  or  importer  of  any  of  the  articles  enumerated 
in  this  section  customarily  sells  such  articles  both  at  wholesale  and  at  retail, 
the  tax  in  the  case  of  any  article  sold  by  him  at  retail  shall  be  computed  on  the 
price  for  which  like  articles  are  sold  by  him  at  wholesale. 

The  taxes  imposed  by  this  section  shall,  in  the  case  of  any  article  in  respect 
to  which  a  corresponding  tax  is  imposed  by  section  900  of  the  Revenue  Act  of 
1918,  be  in  lieu  of  such  tax. 

Sec.  901.  [Articles  subject  to  tax  sold  or  leased  at  less  than  fair  market 
value  ^  effect.]  That  if  any  person  who  manufactures,  produces  or  imports 
any  article  enumerated  in  section  900,  or  leases  or  licenses  for  exhibition  any 
positive  motion-picture  film  containing  a  picture  ready  for  projection,  (a)  sells, 
leases,  or  licenses  such  article  to  a  corporation  affiliated  with  such  person  within 
the  meaning  of  section  240  of  this  Act,  at  less  than  the  fair  market  price  obtain- 
able therefor,  the  tax  thereon  shAll  be  computed  on  the  basis  of  the  price  at 
which  such  article  is  sold,  leased  or  licensed  by  such  affiliated  corporation; 
and  (b)  if  any  such  person  sells,  leases,  or  licenses  such  article  whether  through 
any  agreement,  arrangement,  or  understanding,  or  otherwise,  at  less  than  the 
fair  market  price  obtainable  therefor,  either  (1)  in  such  manner  as  directly  or 
indirectly  to  benefit  such  person  or  any  person  directly  or  indirectly  interested 
in  the  business  of  such  person,  or  (2)  with  intent  to  cause  such  benefit,  the 
amount  for  which  such  article  is  sold,  leased  or  licensed  shall  be  taken  to  be 
the  amount  which  would  have  been  received  from  the  sale,  lease  or  license  of 
such  article  if  sold,  leased  or  licensed  at  the  fair  market  price. 

Sec.  902.  [Sculpture  and  other  art  articles.]     That  there  shall  be  levied, 

assessed,  collected,  and  paid  upon  sculpture,  paintings,  statuary,  art  porcelains, 

and  bronzes,  sold  by  any  person  other  than  the  artist,  a  tax  equivalent  to  5  per 

centum  of  the  price  for  which  so  sold.    This  section  shall  not  apply  to  the  sale 
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of  any  snich  article  (1)  to  an  educational  institution  or  public  art  museum,  or 
(2)  by  any  dealer  in  such  articles  to  another  dealer  in  such  articles  for  resale. 

Seo.  903.  [Returns  —  payment  of  tax  —  penalty  for  nonpayment.]  That 
every  person  liable  for  any  tax  imposed  by  section  900,  902,  or  904,  shall  make 
monthly  returns  under  oath  in  duplicate  and  pay  the  taxes  imp6sed  by  such 
sections  to  the  collector  for  the  district  in  which  is  located  the  principal  place  of 
business.  Such  returns  shall  contain  such  information  and  be  made  at  such 
times  and  in  such  manner  as  the  Commissioner,  with  the  approval  of  the 
Secretary,  may  by  regulations  prescribe. 

The  tax  shall,  without  assessment  by  the  Commissioner  or  notice  from  the 
collector,  be  due  and  payable  to  the  collector  at  the  time  so  fixed  for  filing  the 
return.  If  the  tax  is  not  paid  when  due,  there  shall  be  added  as  part  of  the  tax 
a  penalty  of  5  per  centum,  together  with  interest  at  the  rate  of  1  per  centum 
for  each  full  month,  from  the  time  when  the  tax  became  due. 

Sec.  904.  [Luxury  taxes  —  articles  affected.]  That  from  and  after  Janu- 
ary 1,  1922,  there  shall  be  levied,  assessed,  collected,  and  paid,  in  lieu  of  the 
tlixes  imposed  by  section  904  of  the  Revenue  Act  of  1918,  upon  the  following 
articles  sold  or  leased  by  the  manufacturer,  producer,  or  importer,  a  tax  equiva- 
lent to  5  per  centum  of  so  much  of  the  price  for  which  so  sold  or  leased  as  is  in 
excess  of  the  price  hereinafter  specified  as  to  each  such  article  — 

.  (1)  Carpets  and  rugs,  including  fiber,  on  the  amount  in  excess  of  $4.50  per 
square  yard  in  the  case  of  carpets  and  $6  per  square  yard  in  the  case  of  rugs ; 

(2)  Trunks,  on  the  amount  in  excess  of  $35  each ; 

(3)  Valises,  traveling  bags,  suit  cases,  hat  boxes  used  by  travelers,  and  fitted 
toilet  cases,  on  the  amount  in  excess  of  $25  each ; 

(4)  Purses,  pocketbooks,  shopping  and  hand  bags,  on  the  amount  in  excess  of 
^5  each ; 

'  (5)  Portable  lighting  fixtures,  including  lamps  of  all  kinds  and  lamp  shades, 
dn  the  amount  in  excess  of  $10  each ; 

(6)  Paris,  on  the  amount  in  excess  of  $1  each. 

m 

\  Sec.  905.  [Tax  on  jewelry,  etc. —  watches  and  clocks  —  glasses  —  returns  — 
payment  of  tax.]  (a)  That  on  and  after  January  1,  1922,  there  shall  be  levied, 
assessed,  collected,  and  paid  (in  lieu  of  the  tax  imposed  by  section  905  of  the 
Kevenue  Act  of  1918)  upon  all  articles  commonly  or  commercially  known  as 
jewelry,  whether  real  or  imitation;  pearls,  precious  and  semiprecious  stones, 
i^nd  imitations  thereof;  articles  made  of,  or  ornamented,  mounted  or  fitted  with, 
precious  metals  or  imitations  thereof  or  ivory  (not  including  surgical  instru- 
ments, eyeglasses,  and  spectacles);  watches;  clocks;  opera  glasses;  lorgnettes; 
marine  glasses ;  field  glasses ;  and  binoculars ;  upon  any  of  the  above  when  sold 
by  or  for  ia  dealer  or  his  estate  for  consumption  or  use,  a  tax  equivalent  to  5  per 
centum  of  the  price  for  which  so  sold. 

(b)  Every  person  selling  any  of  the  articles  enumerated  in  this  section  shall 
make  returns  under  oath  in  duplicate  (monthly  or  quarterly  as  the  Commis- 
si^oner,  with  the  approval  of  the  Secretary,  may  prescribe)  and  pay  the  taxes 
iifiposed  in- respect  to  such  articles  by  this  section  to  the  collector  for  the  district 
in  which  is  located  the  principal  place  of  business.    Such  returns  shall  contain 
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sach  information  and  be  made  at  sueh  times  and  in  such  manner  as  the  Com- 
missioner, with  the  approval  of  the  Secretary,  may  by  regulations  prescribe. 

(c)  The  tax  shall,  without  assessment  by  the  Commissioner  or  notice  from 
the  collector,  be  due  and  payable  to  the  collector  at  the  time  so  fixed  for  filing 
the  return.  If  the  tax  is  not  paid  when  due,  there  shall  be  added  as  part  of  the 
tax  a  penalty  of  5  per  centum,  together  with  interest  at  the  rate  of  1  per  centum 
for  each  full  month,  from  the  time  when  the  tax  became  due. 

For  gee.  905  of  the  Revenue  Act  of  1918,  mentioned  in  the  text,  see  1919  Siipp.  163. 

Sec.  906.  [Executory  contracts  of  sales  made  prior  to  Aug.  16,  1921  — 
payment  of  taxes  —  refunds.]  (a)  That  if  (1)  any  person  has,  prior  to 
August  15,  1921,  made  a  bona  fide  contract  with  a  dealer  for  the  sale  or  lease, 
after  the  tax  takes  effect,  of  any  article  in  respect  to  which  a  tax  is  imposed  by 
section  900  or  904,  or  by  this  subdivision,  and  in  respect  to  which  no  corresx>ond- 
ing  tax  was  imposed  by  section  900  of  the  Revenue  Act  of  1918,  and  (2)  such 
contract  does  not  permit  the  adding,  to  the  amount  to  bp  paid  thereunder,  of  the 
whole  of  the  tax  imposed  by  section  900  or  904  of  this  Act  or  by  this  subdivision ; 
then  the  vendee  or  lessee  shall,  in  lieu  of  the  vendor  or  lessor,  pay  so  much  of 
the  tax  imposed  by  section  900  or  904  of  this  Act  or  by  this  subdivision  as  is  not 
so  permitted  to  be  added  to  the  contract  price.  If  a  contract  of  the  character 
above  described  was  made  with  any  person  other  than  a  dealer,  no  tax  shall  be 
collected  under  this  Act. 

(b)  If  (1)  any  person  has,  prior  to  August  15,  1921,  made  a  bona  fide  con- 
tract with  any  other  person  for  the  sale  or  lease,  after  the  tax  takes  effect,  of 
any  article  in  respect  to  which  a  tax  is  imposed  by  section  900  of  this  Act,  and 
in  respect  to  which  a  corresponding  but  greater  tax  was  imposed  by  section  900 
of  the  Revenue  Act  of  1918,  (2)  the  contract  price  includes  the  amount  of  the 
tax  imposed  by  section  900  of  the  Revenue  Act  of  1918,  and  (3)  such  contract 
does  not  permit  the  deduction,  from  the  Amount  to  be  paid  thereunder,  of  the 
whole  of  the  difference  between  the  corresponding  tax  imposed  by  section  900 
of  the  Revenue  Act  of  1918  and  the  tax  imposed  by  section  900  of  this  Act; 
then  the  vendor  or  lessor  shall  refund  to  the  vendee  or  lessee  so  much  of  the 
amount  of  such  difference  as  is  not  so  permitted  to  be  deducted  from  the  oontract 
price. 
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(c)  If  (1)  any  person  has,  prior  to  August  15,  1921,  made  a  bona  fide  con- 
tract with  any  other  person  for  the  sale  or  lease,  after  December  31,  1921,  of 
any  article  in  respect  to  which  a  tax  was  imposed  by  section  900  of  the  Revenue 
Act  of  1918,  and  in  respect  to  which  no  corresponding  tax  is  imposed  by  section 
900  of  this  Act,  (2)  the  contract  price  includes  the  amount  of  the  tax 
imposed  by  section  900  of  the  Revenue  Act  of  1918,  and  (3)  such  contract  does 
not  permit  deduction,  from  the  amount  to  be  paid  thereunder,  of  the  tax  imposed 
by  section  900  of  the  Revenue  Act  of  1918;  then  the  vendor  or  lessor  shall 
refund  to  the  vendee  or  lessee  so  much  of  the  amount  of  such  tax  as  is  not  so 
permitted  to  be  deducted  from  the  contract  price. 

(d)  The  taxes  payable  by  the  vendee  or  lessee  under  subdivision  (a),  shall 
be  paid  to  the  vendor  or  lessor  at  the  time  the  sale  or  lease  is  consummated,  and 
collected,  returned,  and  paid  to  the  United  States  by  such  vendor  or  lessor  in 
the  same  manner  and  subject  to  the  same  penalties  and  interest  as  provided  by 
section  903. 
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(e)  Any  refund  by  the  vendor  or  lessor  under  subdivision  (b)  or  (c)  shall 
be  made  at  the  time  the  sale  or  lease  is  consummated.  Upon  the  failure  of  the 
vendor  or  lessor  so  to  refund,  he  shall  be  liable  to  the  vendee  or  lessee  for  dam- 
ages in  the  amount  of  three  times  the  amount  of  such  refund,  and  the  court 
shall  include  in  any  judgment  in  favor  of  the  vendee  or  lessee  in  any  suit  for  the 
recovery  of  such  damages,  costs  of  the  suit  and  a  reasonable  attorney's  fee  to  be 
fixed  by  the  court. 

(f )  A  vendee  who  purchases  any  article  with  intent  to  use  it  in  the  manufac- 
ture or  production  of  another  article  intended  for  sale  shall  be  included  in  the 
term  *  *  dealer, ' '  as  used  in  this  section. 

For  aec.  000  of  the  Revenue  Act  of  1918,  mentioned  in  the  text,  Bee  1919  Supp.  163. 

TrrLE  X. —  Specul  Taxes. 
Sec.  1000.  Capital  stock  tax.     (a)  That  on  and  after  July  1,  1922,  in  lieu 
of  the  tax  imposed  by  section  1000  of  the  Eevenue  Act  of  1918  — 

(1)  Every  domestic  corporation  shall  pay  annually  a  special  excise  tax  with 
respect  to  carrying  on  or  doing  business,  equivalent  to  $1  for  each  $1,000  of  so 
much  of  the  fair  average  value  of  its  capital  stock  for  the  preceding  year  ending 
June  30  as  is  in  excess  of  $5,000.  In  estimating  the  value  of  capital  stock  the 
surplus  and  undivided  profits  shall  be  included ; 

(2)  Every  foreign  corporation  shall  pay  annually  a  special  excise  tax  with 
respect  to  carrying  on  or  doing  business  in  the  United  States,  equivalent  to  $1 
for  each  $1,000  of  the  average  amount  of  capital  employed  in  the  transaction 
of  its  business  in  the  United  States  during  the  preceding  year  ending  June  30. 

(b)  The  taxes  imposed  by  this  section  shall  not  apply  in  any  year  to  any 
corporation  which  was  not  engaged  in  business  (or,  in  the  case  of  a  foreign  cor- 
poration, not  engaged  in  business  in  the  United  States)  during  the  preceding 
year  ending  June  30,  nor  to  any  corporation  enumerated  in  section  231,  nor  to 
any  insurance  company  subject  to  the  tax  imposed  by  section  243  or  246. 

(c)  Section  257  shall  apply  to  all  returns  filed  with  the  Commissioner  for 
purposes  of  the  tax  imposed  by  this  section. 

For  sec.  1000  of  the  Re  venue  Act  of  1918,  mentioned  in  the  text,  see  1919  Supp.  165. 

MISCELLANEOUS  OCCUPATIONAL  TAXES. 

Sec.  1001.  (a)  [Occupations  enumerated.]  That  on  and  after  July  1,  1922, 
there  shall  be  levied,  collected,  and  paid  annually  the  following  special  taxes  — 

(1)  Brokers  shall  pay  $50.  Every  person  whose  business  it  is  to  negotiate 
purchases  or  sales  of  stocks,  bonds,  exchange,  bullion,  coined  money,  bank  notes, 
promissory  notes,  other  securities,  produce  or  merchandise,  for  others,  shall  be 
regarded  as  a  broker.  If  a  broker  is  a  member  of  a  stock  exchange,  or  if  he  is 
a  member  of  any  produce  exchange,  board  of  trade,  or  similar  organization, 
Where  produce  or  merchandise  is  sold,  he  shall  pay  an  additional  amount  as 
follows:  If  the  average  value,  during  the  preceding  year  ending  June  30,  of 
a  seat  or  membership  in  such  exchange  or  organization  was  $2,000  or  more  but 
not  more  than  $5,000,  $100 ;  if  such  value  was  more  than  $5,000,  $150. 

(2)  Pawnbrokers  shall  pay  $100.  Every  person  whose  business  or  occupa- 
tion it  is  to  take  or  receive,  by  way  of  pledge,  pawn,  or  exchange,  any  goods, 
wares,  or  merchandise,  or  any  kind  of  personal  property  whatever,  as  security 
for  the  repayment  of  money  loaned  thereon,  shall  be  regarded  as  a  pawnbroker. 
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(3)  Ship  brokers  shall  pay  $50.  Every  person  whose  business  it  is  as  a  broker 
to  negotiate  freights  and  other  business  for  the  owners  of  vessels  or  for  the 
shippers  or  consignors  or  consignees  of  freight  carried  by  vessels,  shall  be 
regarded  as  a  ship  broker. 

(4)  Custonihotise  brokers  shall  pay  $50.  Every  person  whose  occupation  it  is, 
as  the  agent  of  others,  to  arrange  entries  and  other  customhouse  papers,  or 
transact  business  at  any  port  of  entry  relating  to  the  importation  or  exportation 
of  goods,  wares,  or  merchandise,  shall  be  regarded  as  a  customhouse  broker. 

(5)  Proprietors  of  tJteaters,  museums,  and  concert  halls,  where  a  charge  for 
admission  is  made,  having  a  seating  capacity  of  not  more  than  two  hundred  and 
fifty,  shall  pay  $50 ;  having  a  seating  capacity  of  more  than  two  hundred  and 
fifty  and  not  exceeding  five  hundred,  shall  pay  $100 ;  having  a  seating  capacity 
exceeding  five  hundred  and  not  exceeding  eight  hundred,  shall  pay  $150;  having 
a  seating  capacity  of  more  than  eight  hundred,  shall  pay  $200.  Every  edifice 
used  for  the  purpose  of  dramatic  or  operatic  or  other  representations,  plays, 
or  performances,  for  admission  to  which  entrance  money  is  received,  not  includ- 
ing halls  or  armories  rented  or  used  occasionally  for  concerts  or  theatrical 
representations,  and  not  including  edifices  owned  by  religious,  educational  or 
charitable  institutions,  societies  or  organizations  where  all  the  proceeds  froih 
admissions  inure  exclusively  to  the  benefit  of  such  institutions,  societies  or  organ- 
izations or  exclusively  to  the  benefit  of  persons  in  the  military  or  naval  forces 
of  the  United  States,  shall  be  regarded  as  a  theater :  Provided,  That  in  cities, 
towns,  or  villages  of  five  thousand  inhabitants  or  less  the  amount  of  such  pay- 
ment shall  be  one-half  of  that  above  stated :  Provided  further,  That  whenever 
any  such  edifice  is  under  lease  at  the  time  the  tax  is  due,  the  tax  shall  be  paid 
by  the  lessee,  unless  otherwise  stipulated  between  the  parties  to  the  lease. 

(6)  The  proprietor  or  proprietors  of  circuses  shall  pay  $100.  Every  building, 
space,  tent,  or  area,  where  feats  of  horsemanship  or  acrobatic  sports  or  theatri- 
cal performances  not  otherwise  provided  for  in  this  section  are  exhibited  shall 
be  regarded  as  a  circus :  Provided,  That  no  special  tax  paid  in  one  State,  Terri- 
tory, or  the  District  of  Columbia,  shall  exempt  exhibitions  from  the  tax  in 
another  State,  Territory,  or  the  District  of  Columbia,  and  but  one  special  tax 
shall  be  imposed  for  exhibitions  within  any  one  State,  Territory,  or  District. 

(7)  Proprietors  or  agents  of  all  other  p\iblic  exhibitions  or  shows  for  money 
not  enumerated  in  this  section  shall  pay  $15 :  Provided,  That  a  special  tax  paid 
in  one  State,  Territory,  or  the  District  of  Columbia  shall  not  exempt  exhibitions 
from  the  tax  in  another  State,  Territory,  or  the  District  of  Columbia,  and  but 
one  special  tax  shall  be  required  for  exhibitions  within  any  one  State,  Territory, 
or  the  District  of  Columbia :  Provided  further^  That  this  paragraph  shall  not 
apply  to  Chautauquas,  lecture  lyceums,  agricultural  or  industrial  fairs,  or  exhibi- 
tions held  under  the  auspices  of  religious  or  charitable  associations :  Provided 
further.  That  an  aggregation  of  entertainments,  known  as  a  street  fair,  shall  not 
pay  a  larger  tax  than  $100  in  any  State,  Territory,  or  in  the  District  of  Columbia. 

(8)  Proprietors  of  bowling  alleys  and  billiard  rooms  shall  pay  $10  for  each 
alley  or  table.  Every  building  or  place  where  bowls  are  thrown  or  where  games 
of  biUiards  or  pool  are  played,  except  in  private  homes,  shall  be  regarded  as  a 
bowling  alley  or  a  billiard  room,  respectively. 

(9)  Proprietors  of  shooting  galleries  shall  pay  $20.  Every  building,  space, 
tent,  or  area,  where  a  charge  is  made  for  the  discharge  of  firearms  at  any  form 
of  target  shall  be  regarded  as  a  shooting  gallery. 
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(10)  Proprietors  of  riding  academies  shall  pay  $100.  Every  building,  space, 
tent,  or  area,  where  a  charge,  is  made  for  instruction  in  horsemanship  or  for 
facilities  for  the  practice  of  horsemanship  shall  be  regarded  as  a  riding  academy : 
Provided,  That  this  tax  shall  not  be  collected  from  associations  composed  exclu- 
sively of  members  of  units  of  the  Federalized  National  Guard  or  the  Organized 
Beserve  and  whose  receipts  are  used  exclusively  for  the  benefit  of  such  units. 

(11)  Persons  carrying  on  the  business  of  operating  or  renting  passenger  auto- 
mobiles for  hire  shall  pay  $10  for  each  such  automobile  having  a  seating  capacity 
of  more  than  two  and  not  more  than  seven,  and  $20  for  each  such  automobile 
having  a  seating  capacity  of  more  than  seven. 

(12)  [Brewers,  distillers,  liquor  dealers,  etc.]  Every  person  carrying  on  the 
business  of  a  brewer,  distiller,  wholesale  liquor  dealer,  retail  liquor  dealer, 
wholesale  dealer  in  malt  liquor,  retail  dealer  in  malt  liquor,  or  manufacturer  of 
stills,  as  defined  in  section  3244  as  amended  and  section  3247  of  the  Revised 
Statutes,  in  any  State,  Territory,  or  District  of  the  United  States  contrary  to 
the  laws  of  such  State,  Territory,  or  District,  or  in  any  place  therein  in  which 
carrying  on  such  business  is  prohibited  by  local  or  municipal  law,  shall  pay,  in 
addition  to  all  other  taxes,  special  or  otherwise,  imposed  by  existing  law  or  by 
this  Act,  $1,000. 

For  R.  8.  sec.  3244,  mentioned  in  the  text^  see  3  Fed.  Stat.  Ann.  (2d   ed.)  1045. 
For  R.  8.  sec.  1047,  mentioned  in  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  18. 

(b)  [Payment  of  tax  as  exempting  from  state  laws.]  The  payment  of  the 
tax  imposed  by  this  subdivision  shall  not  be  held  to  exempt  any  person  from 
any  penalty  or  punishment  provided  for  by  the  laws  of  any  State,  Territory,  or 
District  for  carrying  on  such  business  in  such  State,  Territory,  or  District,  or 
in  any  manner  to  authorize  the  commencement  or  continuance  of  such  business 
contrary  to  the  laws  of  such  State,  Territory,  or  District,  or  in  places  prohibited 
by  local  or  municipal  law. 

(c)  [Tax  impcsed  in  lieu  of  tax  in  Revenue  Act  of  1918.]  The  taxes  imposed 
by  this  section  shall,  in  the  case  of  persons  upon  whom  a  corresponding  tax  is 
imposed  by  section  1001  of  the  Revenue  Act  of  1918,  be  in  lieu  of  such  tax. 

For  sec.  1001  of  the  Revenue  Act  of  1918,  mentioned  in  the  text,  see  1919  Supp.  165. 

Sec.  1002.  Special  tobacco  manufacturers'  tax.  That  on  and  after  July  1, 
1922,  there  shall  be  levied,  collected,  and  paid  annually,  in  lieu  of  the  taxes 
imposed  by  section  1002  of  the  Revenue  Act  of  1918,  the  following  special  taxes, 
the  amount  of  such  taxes  to  be  computed  on  the  basis  of  the  sales  for  the  preced- 
ing year  ending  June  30  — 

Manufacturers  of  tobacco  whose  annual  sales  do  not  exceed  fifty  thousand 
pounds  shall  each  pay  $6 ; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  fifty  thousand  and  do 
not  exceed  one  hundred  thousand  pounds  shall  each  pay  $12  ; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  one  hundred  thousand 
and  do  not  exceed  two  hundred  thousand  pounds  shall  each  pay  $24; 

Manufacturers  of  tobacco  whose  annual  sales  exceed  two  hundred  thousand 
pounds  shall  each  pay  $24,  and  at  the  rate  of  16  cents  per  thousand  pounds,  or 
fraction  thereof,  in  respect  to  the  excess  over  two  hundred  thousand  pounds ; 

Manufacturers  of  cigars  whose  annual  sales  do  not  exceed  fifty  thousand  cigars 
shall  each  pay  $4; 
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Manufacturers  of  cigars  whose  annual  sales  exceed  fifty  thousand  and  do  not 
exceed  one  hundred  thousand  cigars  shall  each  pay  $6 ; 

Manufacturers  of  cigars  whose  annual  sales  exceed  one  hundred  thousand 
and  do  not  exceed  two  hundred  thousand  cigars  shall  each  pay  $12 ; 

Manufacturers  of  cigars  whose  annual  sales  exceed  two  hundred  thousand 
and  do  not  exceed  four  hundred  thousand  cigars  shall  each  pay  $24 ; 

Manufacturers  of  cigars  whose  annual  sales  exceed  four  hundred  thousand 
cigars  shall  each  pay  $24,  and  at  the  rate  of  10  cents  per  thousand  cigars,  or 
fraction  thereof,  in  respect  to  the  excess  over  four  hundred  thousand  cigars ; 

Manufacturers  of  cigarettes,  including  small  cigars  weighing  not  more  than 
three  pounds  per  thousand,  shall  each  pay  at  the  rate  of  6  cents  for  every  ten 
thousand  cigarettes,  or  fraction  thereof. 

In  arriving  at  the  amount  of  special  tax  to  be  paid  under  this  section,  and 
in  the  levy  and  collection  of  such  tax,  each  person  engaged  in  the  manufacture 
of  more  than  one  of  the  classes  of  articles  specified  in  this  section  shall  be  con- 
sidered and  deemed  a  inanufacturer  of  each  class  separately. 

In  computing  under  this  section  the  amount  of  annual  sales  no  account  shall 
be  taken  of  tobacco,  cigars,  or  cigarettes,  sold  for  export  and  in  due  course  so 
exported. 

For  sec.  1002  of  the  Revenue  Act  of  1918,  mentioned  in  the  text,  see  1910  Supp.  168. 

Sec.  1003.  Special  tax  on  use  of  boats.  That  on  and  after  July  1,  1922, 
and  thereafter  on  July  1  in  each  year,  and  also  at  the  time  of  the  original 
purchase  of  a  new  boat  by  a  user,  if  on  any  other  date  than  July  1,  there  shall 
be  levied,  assessed,  collected,  and  paid,  in  lieu  of  the  tax  imposed  by  section 
1003  of  the  Revenue  Act  of  1918,  upon  the  use  of  yachts,  pleasure  boats,  pow^r 
boats,  sailing  boats,  and  motor  boats  with  fixed  engines,  of  over  five  net  tons 
and  over  thirty-two  feet  in  length,  not  used  exclusively  for  trade,  fishing,  or 
national  defense,  or  not  built  according  to  plans  and  specifications  approved  by 
the  Navy  Department,  a  special  excise  tax  to  be  based  on  each  yacht  or  boat, 
at  rates  as  follows :  Yachts,  pleasure  boats,  power  boats,  motor  boats  with  fixed 
engines,  and  sailing  boats,  of  over  five  net  tons,  length  over  thirty-two  feet 
and  not  over  fifty  feet,  $1  for  each  foot ;  length  over  fifty  feet,  and  not  over  • 
one  hundred  feet,  $2  for  each  foot ;  length  over  one  hundred  feet,  $4  for  each 
foot. 

In  determining  the  length  of  such  yachts,  pleasure  boats,  power  boats,  motor 
boats  with  fixed  engines,  and  sailing  boats,  the  measurement  of  over-all  length 
shall  govern. 

In  the  case  of  a  tax  imposed  at  the  time  of  the  original  purchase  of  a  new 
boat  on  any  other  date  than  July  1,  the  amount  to  be  paid  shall  be  the  same 
number  of  twelfths  of  the  amount  of  the  tax  as  the  number  of  calendar  months 
(including  the  month  of  sale)  remaining  prior  to  the  following  July  1. 

This  section  shall  not  apply  to  vessels  or  boats  used  without  profit  by  any 
benevolent,  charitable,  or  religious  organizations,  exclusively  for  furnishing  aid, 
comfort,  or  relief  to  seamen. 

For  sec.  1003  of  the  Revenue  Act  of  1918,  see  1919  Supp.  169. 

t 

Sec.  1004.  Penalty  for  nonpayment  of  special  taxes.  That  any  person  who 
carries  on  any  business  or  occupation  for  which  a  special  tax  is  imposed  by 
sections  1000,  1001  or  1002,  without  having  paid  the  special  tax  therein  pro- 
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vided,  shall,  besides  being  liable  for  the  payment  of  such  special  tax,  be  sub- 
ject to  a  penalty  of  not  more  than  $1,000  or  to  imprisonment  for  not  more 
than  one  year,  or  both. 

TAX  ON  NARCOTICS. 

Sec.  1005.  [Opium,  coca  leaves  and  preparations  therefrom  —  regnlatioii 
of  traffic  —  registration  —  amount  of  tax  —  collection  —  Harrison  Act.]  That 
section  1  of  the  Act  entitled  "An  Act  to  provide  for  the  registration  of,  with 
collectors  of  internal  revenue,  and  to  impose  a  special  tax  upon  all  persons  who 
produce,  import,  manufacture,  compound,  deal  in,  dispense,  sell,  distribute,  or 
give  away  opium  or  coca  leaves,  their  salts,  derivatives,  or  preparations,  and  for 
other  purposes,"  approved  December  17,  1914,  as  amended  by  section  1006  of 
the  Revenue  Act  of  1918,  is  re-enacted  without  change,  as  follows : 

"  Section  1.  That  on  or  before  July  1  of  each  year  every  person  who  imports, 
manufactures,  produces,  compounds,  sells,  deals  in,  dispenses,  or  gives  away 
opium  or  coca  leaves,  or  any  compound,  manufacture,  salt,  derivative,  or  prepa- 
ration thereof,  shall  register  with  the  collector  of  internal  revenue  of  the  dis- 
trict his  name  or  style,  place  of  business  and  place  or  places  where  such  business 
is  to  be  carried  on,  and  pay  the  special  taxes  hereinafter  provided ; 

*'  Every  person  who  on  January  1,  1919,  is  engaged  in  any  of  the  activities 
above  enumerated,  or  who  between  such  date  and  the  passage  of  this  Act  first 
engaged  in  any  of  such  activities,  shall  within  thirty  days  after  the  passage  of 
this  Act  make  like  registration,  and  shall  pay  the  proportionate  part  of  the  tax 
for  the  period  ending  June  30,  1919 ;  and 

'*  Every  person  who  first  engages  in  any  of  such  activities  after  the  passage 
of  this  Act  shall  immediately  make  like  registration  and  pay  the  proportionate 
part  of  the  tax  for  the  period  ending  on  the  following  June  30th ; 

"  Importers,  manufacturers,  producers,  or  compounders,  $24  per  annum; 
wholesale  dealers,  $12  per  annum;  retail  dealers,  $6  per  annum;  physicians, 
dentists,  veterinary  surgeons,  and  other  practitioners  lawfully  entitled  to  dis- 
tribute, dispense,  give  away,  or  administer  any  of  the  aforesaid  drugs  to  patients 
upon  whom  they  in  the  course  of  their  professional  practice  are  in  attendance, 
shall  pay  $3  per  annum. 

**  Every  person  who  imports,  manufactures,  compounds,  or  otherwise  pro- 
duces for  sale  or  distribution  any  of  the  aforesaid  drugs  shall  be  deemed  to  be 
an  importer,  manufacturer,  or  producer. 

"  Every  person  who  sells  or  offers  for  sale  any  of  said  drugs  in  the  original 
stamped  packages,  as  hereinafter  provided,  shall  be  deemed  a  wholesale  dealer. 

"  Every  person  who  sells  or  dispenses  from  original  stamx>ed  packages,  as 
hereinafter  provided,  shall  be  deemed  a  retail  dealer :  Provided,  That  the  office, 
or  if  none,  the  residence,  of  any  person  shall  be  considered  for  the  purpose  of 
this  Act  his  place  of  business ;  but  no  employee  of  any  person  who  has  registered 
and  paid  special  tax  as  herein  required,  acting  within  the  scope  of  his  employ- 
ment, shall  be  required  to  registered  and  pay  special  tax  provided  by  this  sec- 
tion :  Provided  further,  That  officials  of  the  United  States,  Territorial,  District 
of  Columbia,  or  insular  possessions.  State  or  municipal  governments,  who  in  the 
exercise  of  their  official  duties  engage  in  any  of  the  business  herein  described, 
shall  not  be  required  to  register,  nor  pay  special  tax,  nor  stamp  the  aforesaid 
drugs  as  hereinafter  prescribed,  but  their  right  to  this  exemption  shall  be  evi-' 
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denced  in  such  manner  as  the  Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury,  may  by  regulations  prescribe. 

*'  It  shall  be  unlawful  for  any  person  required  to  register  under  the  provi- 
sions of  this  Act  to  import,  manufacture,  produce,  compound,  sell,  deal  in, 
dispense,  distribute,  administer,  or  give  away  any  of  the  aforesaid  drugs  with- 
out having  registered  and  paid  the  special  tax  as  imposed  by  this  section. 

**  That  the  word  *  person  '  as  used  in  this  Act  shall  be  construed  to  mean  and 
include  a  partnership,  association,  company,  or  corporation,  as  well  as  a  natural 
person;  and  all  provisions  of  existing  law  relating  to  special  taxes,  as  far  as 
necessary,  are  hereby  extended  and  made  applicable  to  this  section. 

**  That  there  shall  be  levied,  assessed,  collected,  and  paid  upon  opium,  coca 
leaves,  any  compound,  salt,  derivative,  or  preparation  thereof,  produced  in  or 
imported  into  the  United  States,  and  sold,  or  removed  for  consumption  or  sale, 
an  internal-revenue  tax  at  the  rate  of  1  cent  per  ounce,  and  any  fraction  of  an 
ounce  in  a  package  shall  be  taxed  as  an  ounce,  such  tax  to  be  paid  by  the 
importer,  manufacturer,  producer,  or  compounder  thereof,  and  to  be  repre- 
sented by  appropriate  stamps,  to  be  provided  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury;  and  the  stamps 
herein  provided  shall  be  so  affixed  to  the  bottle  or  other  container  as  to  securely 
seal  the  stopper,  covering,  or  wrapper  thereof. 

**  The  tax  imposed  by  this  section  shall  be  in  addition  to  any  import  duty 
imposed  on  the  aforesaid  drugs. 

**  It  shall  be  unlawful  for  any  person  to  purchase,  sell,  dispense,  or  distribute 
any  of  the  aforesaid  drugs  except  in  the  original  stamped  package  or  from  the 
original  stamped  package ;  and  the  absent  of  appropriate  tax-paid  stamps  from 
any  of  the  aforesaid  drugs  shall  be  prima  facie  evidence  of  a  violation  of  this 
section  by  the  person  in  whose  possession  same  may  be  found ;  and  the  posses- 
sion of  any  original  stamped  package  containing  any  of  the  aforesaid  drugs 
by  any  person  who  has  not  registered  and  paid  special  taxes  as  required  by  this 
section  shall  be  prima  facie  evidence  of  liability  to  such  special  tax :  Provided, 
That  the  provisions  of  this  paragraph  shall  not  apply  to  any  person  having  in 
his  or  her  possession  any  of  the  aforesaid  drugs  which  have  been  obtained  from 
a  registered  dealer  in  pursuance  of  a  prescription,  written  for  legitimate  medical 
uses,  issued  by  a  physician,  dentist,  veterinary  surgeon,  or  other  practitioner 
registered  under  this  Act;  and  where  the  bottle  or  other  container  in  which 
such  drug  may  be  put  up  by  the  dealer  upon  said  prescription  bears  the  name 
and  registry  number  of  the  druggist,  serial  n\unber  of  prescription,  name  and 
address  of  the  patient,  and  name,  address,  and  registry  number  of  the  person 
writing  said  prescription;  or  to  the  dispensing,  or  administration,  or  giving 
away  of  any  of  the  aforesaid  drugs  to  a  patient  by  a  registered  physician, 
dentist,  veterinary  surgeon,  or  other  practitioner  in  the  course  of  his  profes- 
sional practice,  and  where  said  drugs  are  dispensed  or  administered  to  the 
patient  for  legitimate  medical  purposes,  and  the  record  kept  as  required  by  this 
Act  of  the  drugs  so  dispensed,  administered,  distributed,  or  given  away. 

"'And  all  the  provisions  of  existing  laws  relating  to  the  engraving,  issuance, 
sale,  accountability,  cancellation,  and  destruction  of  tax-paid  stamps  provided 
for  in  the  internal-revenue  laws  are,  in  so  far  as  necessary,  hereby  extended  and 
made  to  apply  to  stamps  provided  by  this  section. 
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' '  That  all  unstamped  packages  of  the  aforesaid  drugs  found  in  the  possession 
of  any  person,  except  as  herein  provided,  shall  be  subject  to  seizure  and  for- 
feiture, and  all  the  provisions  of  existing  internal-revenue  laws  relating  to 
searches,  seizures,  and  forfeitures  of  unstamped  articles  are  hereby  extended 
to  and  made  to  apply  to  the  articles  taxed  under  this  Act  and  the  persons  upon 
whom  these  taxes  are  imposed. 

''  Importers,  manufacturers,  and  wholesale  dealers  shall  keep  such  books  and 
records  and  render  such  monthly  returns  in  relation  to  the  transactions  in  the 
aforesaid  drugs  as  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  by  regulations  require. 

**  The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  shall  make  all  needful  rules  and  regulations  for  carrying  the 
provisions  of  this  Act  into  effect. ' ' 

Vor  Act  of  Dec.  17,  1914,  sec.  1,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  177. 

Sec.  1006.  [Preparations  cantaining  limited  quantities  of  opium,  morphine, 
etc. —  application  of  Harrison  Act  —  record  of  sales,  etc. —  registration  — 
deoocainised  coca  leaves  and  preparations  therefroni.]  That  section  6  of  such 
Act  of  December  17,  1914,  as  amended  by  section  1007  of  the  Revenue  Act  of 
1918,  is  re-enacted  without  change,  as  follows : 

'*  Sec.  6.  That  the  provisions  of  this  Act  shall  not  be  construed  to  apply  to 
the  manufacture,  sale,  distribution,  giving  away,  dispensing,  or  possession  of 
preparations  and  remedies  which  do  not  contain  more  than  two  grains  of  opium, 
or  more  than  one-fourth  of  a  grain  of  morphine,  or  more  than  one-eighth  of  a 
grain  of  heroin,  or  more  than  one  grain  of  codeine,  or  any  salt  or  derivative  of 
any  of  them  in  one  fluid  ounce,  or,  if  a  solid  or  semisolid  preparation,  in  one 
avoirdupois  ounce;  or  to  liniments,  ointments,  or  other  preparations  which  are 
prepared  for  external  use,  only,  except  liniments,  ointments,  and  other  prepara- 
tions which  contain  cocaine  or  any  of  its  salts  or  alpha  or  beta  ucaine  or  any 
of  their  salts  or  any  synthetic  substitute  for  them :    Provided,  That  such  reme- 
dies and  preparations  are  manufactured,  sold,  distributed,  given  away,  dis- 
pensed, or  possessed  as  medicines  and  not  for  the  purpose  of  evading  the  inten- 
tions and  provisions  of  this  Act:    Provided  further,  That  any  manufacturer, 
producer,  compounder,  or  vendor    (including  dispensing  physicians)    of  the 
preparations  and  remedies  mentioned  in  this  section  shall  keep  a  record  of  all 
sales,  exchanges,  or  gifts  of  such  preparations  and  remedies  in  such  manner  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  shall  direct.    Such  record  shall  be  preserved  for  a  period  of  two 
years  in  such  a  way  as  to  be  readily  accessible  to  inspection  by  any  officer, 
agent  or  employee  of  the  Treasury  Department  duly  authorized  for  that  pur- 
pose, and  the  State,  Territorial,  District,  municipal,  and  insular  officers  named 
in  section  5  of  this  Act,  and  every  such  person  so  possessing  or  disposing  of  such 
preparations  and  remedies  shall  register  as  required  in  section  1  of  this  Act 
and,  if  he  is  not  paying  a  tax  under  this  Act,  he  shall  pay  a  special  tax  of  $1 
for  each  year,  or  fractional  part  thereof,  in  which  he  is  engaged  in  such  occupa- 
tion, to  the  collector  of  internal  revenue  of  the  district  in  which  he  carries  on 
silch  occupation  as  provided  in  this  Act.    The  provisions  of  this  Act  as  amended 
shall  not  apply  to  decocainized  coca  leaves  or  preparations  made  therefrom,  or 
to  other  preparations  of  coca  leaves  which  do  not  contain  cocaine." 

For  Act  of  Dec.  17,  1914,  sec.  6,  see  4  Fed.  Stat.  Ann.  (2d   ed.)   193. 
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Sec.  1007.  [Oonfisoatton  and  forfeiture  of  seised  opimn,  coca  leaves,  etc. — 
disposition  of  forfeited  drags.]  That  all  opium,  its  salts,  derivatives,  and  com- 
pounds, and  coca  leaves,  salts,  derivatives,  and  compounds  thereof,  which  may 
now  be  under  seizure  or  which  may  hereafter  be  seized  by  the  United  States 
Government  from  any  person  or  persons  charged  with  any  violation  of  the  Act 
of  October  1,  1890,  as  amended  by  the  Acts  of  March  3,  1897,  February  9,  1909, 
and  January  17;  1914,  or  the  Act  of  December  17,  1914,  as  amended,  shall  upon 
conviction  of  the  person  or  persons  from  whom  seized  be  confiscated  by  and 
forfeited  to  the  United  States ;  and  the  Secretary  is  hereby  authorized  to  deliver 
for  medical  or  scientific  purposes  to  any  department,  bureau,  or  other  agency 
of  the  United  States  Government,  upon  proper  application  therefor  under  such 
regulations  as  may  be  prescribed  by  the  Commissioner,  with  the  approval  of  the 
Secretary,  any  of  the  drugs  so  seized,  confiscated,  and  forfeited  to  the  United 
States. 

The  provisions  of  this  section  shall  also  apply  to  any  of  the  aforesaid  drugs 
seized  or  coming  into  the  possession  of  the  United  States  in  the  enforcement  of 
any  of  the  above-mentioned  Acts  where  the  owner  or  owners  thereof  are 
unknown.  None  of  the  aforesaid  drugs  coming  into  possession  of  the  United 
States  under  the  operation  of  said  Acts,  or  the  provisions  of  this  section,  shall 
be  destroyed  without  certification  by  a  committee  appointed  by  the  Commis- 
sioner, with  the  approval  of  the  Secretary,  that  they  are  of  no  value  for  medical 
or  scientific  purposes. 

For  the  different  Opium  Acts,  now  in  force  and  mentioned  in  the  text,  Bee  4  Fed.  Stat. 
Ann.  (2d  ed.)  173. 

Title  XI. —  Stamp  Taxes. 

Sec.  1100.  [Instruments,  matters  and  things  affected  by  title.]  That  on  and 
after  January  1,  1922,  there  shall  be  levied,  collected,  and  paid,  for  and  in 
respect  of  the  several  bonds,  debentures,  or  certificates  of  stock  and  of  indebted- 
ness, and  other  documents,  instruments,  matters,  and  things  mentioned  and 
described  in  Schedule  A  of  this  title,  or  for  or  in  respect  of  the  vellum,  parch- 
ment, or  paper  upon  which  such  instruments,  matters,  or  things,  or  any  of 
them,  are  written  or  printed,  by  any  person  who  makes,  signs,  issues,  sells, 
removes,  consigns,  or  ships  the  same,  or  for  whose  use  or  benefit  the  same  are 
made,  signed,  issued,  sold,  removed,  consigned,  or  shipped,  the  several  taxes 
specified  in  such  schedule.  The  taxes  imposed  by  this  section  shall,  in  the  case 
of  any  article  upon  which  a  corresponding  stamp  tax  is  now  imposed  by  law,  be 
in  lien  of  such  tax. 

Sec.  1101.  [Instruments,  etc.,  not  affected  by  title.]  That  there  shall  not 
be  taxed  under  this  title  any  bond,  note,  or  other  instrument,  issued  by  the 
United  States,  or  by  any  foreign  Government,  or  by  any  State,  Territory,  or 
the  District  of  Columbia,  or  local  subdivision  thereof,  or  municipal  or  other  cor- 
poration exercising  the  taxing  power ;  or  any  bond  of  indemnity  required  to  be 
filed  by  any  person  to  secure  payment  of  any  pension,  allowance,  allotment, 
relief,  or  insurance  by  the  United  States,  or  to  secure  a  duplicate  for,  or  the 
payment  of,  any  bond,  note,  certificate  of  indebtedness,  war-savings  certificate, 
warrant  or  check,  issued  by  the  United  States;  or  stocks  and  bonds  issued  by 
cooperative  building  and  loan  associations  which  are  organized  and  operated 
exclusively  for  the  benefit  of  their  members  and  make  loans  only  to  their  share- 
holders, or  by  mutual  ditch  or  irrigation  companies. 
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Sec.  1102.  [Offenses  —  failure  to  pay  tax  or  cancel  stamps.]  That  who- 
ever— 

(a)  Makes,  signs,  issues,  or  accepts,  or  causes  to  be  made,  signed,  issued,  or 
accepted,  any  instrument,  document,  or  paper  of  any  kind  or  description  what- 
soever without  the  full  amount  of  tax  thereon  being  duly  paid; 

(b)  Manufactures  or  imports  and  sells,  or  offers  for  sale,  or  causes  to  be 
manufactured  or  imported  and  sold,  or  offered  for  sale,  any  playing  cards, 
package,  or  other  article  without  the  full  amount  of  tax  being  duly  paid ; 

(c)  Makes  use  of  any  adhesive  stamp  to  denote  any  tax  imposed  by  this  title 
without  canceling  or  obliterating  such  stamp  as  prescribed  in  section  1104; 

Is  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  pay  a  fine  of 
not  more  than  $100  for  each  offense. 

Sec.  1103.  [Offenses — fraud  —  tampering  with  stamped  instrument  — 
insufficient  stamping — used  stamps  —  reuse  and  possession  —  counterfeit 
stamps.]    That  whoever  — 

(a)  Fraudulently  cuts,  tears,  or  removes  from  any  vellum,  parchment,  paper, 
instrument,  writing,  package,  or  article,  upon  which  any  tax  is  imposed  by  this 
title,  any  adhesive  stamp  or  the  impression  of  any  stamp,  die,  plate,  or  other 
article  provided,  made,  or  used  in  pursuance  of  this  title ; 

(b)  Fraudulently  uses,  joins,  fixes,  or  places  to,  with,  or  upon  any  vellum, 
parchment,  paper,  instrument,  writing,  package,  or  article,  upon  which  any 
tax  is  imposed  by  this  title,  (1)  any  adhesive  stamp,  or  the  impression  of  any 
stamp,  die,  plate,  or  other  article,  which  has  been  cut,  torn,  or  removed  from 
any  other  vellum,  parchment,  paper,  instrument,  writing,  package,  or  article, 
upon  which  any  tax  is  imposed  by  this  title;  or  (2)  any  adhesive  stamp  or  the 
impression  of  any  stamp,  die,  plate,  or  other  article  of  insufficient  value;  or 
(3)  any  forged  or  counterfeited  stamp,  or  the  impression  of  any  forged  or 
counterfeited  stamp,  die,  plate,  or  other  article ; 

(c)  Willfully  removes,  or  alters  the  cancellation,  or  defacing  marks  of,  or 
otherwise  prepares,  any  adhesive  stamp,  with  intent  to  use,  or  cause  the  same 
to  be  used,  after  it  has  been  already  used,  or  knowingly  or  willfully  buys,  sells, 
offers  for  sale,  or  gives  away,  any  such  washed  or  restored  stamp  to  any  person 
for  use,  or  knowingly  uses  the  same ;. 

(d)  Knowingly  and  without  lawful  excuse  (the  burden  of  proof  of  such 
excuse  being  on  the  accused)  has  in  possession  any  washed,  restored,  or  altered 
stamp,  which  has  been  removed  from  any  vellum,  parchment,  paper,  instru- 
ment, writing,  package,  or  article ; 

Is  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished  by  a  fine 
of  not  more  than  $1,000,  or  by  imprisonment  for  not  more  than  five  years,  or 
both,  and  any  such  reused,  canceled,  or  counterfeit  stamp  and  the  vellum, 
parchment,  document,  paper,  package,  or  article  upon  which  it  is  placed  or 
impressed  shall  be  forfeited  to  the  United  States. 

Sec.  1104.  [Cancellation  of  stamps  —  method.]  That  whenever  an  adhesive 
stamp  is  used  for  denoting  any  tax  imposed  by  this  title,  except  as  hereinafter 
provided,  the  person  using  or  afiixing  the  same  shall  write  or  stamp  or  cause 
to  be  written  or  stamped  thereupon  the  initials  of  his  or  its  name  and  the  date 
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upon  which  the  same  is  attached  or  used,  so  that  the  same  may  not  again  be 
used:  Provided,  That  the  Commissioner  may  prescribe  such  other  method  for 
the  cancellation  of  such  stamps  as  he  may  deem  expedient. 


Sec.  1105.  [Preparation  and  distribution  of  stamps  —  collection  of  stamp 
taxes  omitted  from  instrument,  etc.]  (a)  That  the  Commissioner  shall  cause 
to  be  prepared  and  distributed  for  the  payment  of  the  taxes  prescribed  in  this 
title  suitable  stamps  denoting  the  tax  on  the  document,  articles,  or  thing  to 
which  the  same  may  be  aflSxed,  and  shall  prescribe  such  method  for  the  affixing 
of  said  stamps  in  substitution  for  or  in  addition  to  the  method  provided  in  this 
title,  as  he  may  deem  expedient. 

(b)  All  internal  revenue  laws  relating  to  the  assessment  and  collection  of 
taxes  are  hereby  extended  to  and  made  a  part  of  this  title,  so  far  as  applicable, 
for  the  purpose  of  collecting  stamp  taxes  omitted  through  mistake  or  fraud 
from  any  instrument,  document,  paper,  writing,  parcel,  package,  or  article 
named  herein. 

Sec.  1106.  [Distribution  of  stamps  to  postmaster.]  That  the  Commissioner 
shall  furnish  to  the  Postmaster  General  without  prepayment  a  suitable  quantity 
of  adhesive  stamps  to  be  distributed  to  and  kept  on  sale  by  the  various  post- 
masters in  the  United  States.  The  Postmaster  General  may  require  each  such 
postmaster  to  give  additional  or  increased  bond  as  postmaster  for  the  value  of 
the  stamps  so  furnished,  and  each  such  postmaster  shall  deposit  the  receipts 
from  the  sale  of  such  stamps  to  the  credit  of  and  render  accounts  to  the  Post- 
master General  at  such  times  and  in  such  form  as  he  may  by  regulations  pre- 
scribe. The  Postmaster  General  shall  at  least  once  monthly  transfer  all  collec- 
tions from  this  source  to  the  Treasury  as  internal-revenue  collections. 

Sec.  1107.  [Distribution  of  stamps  to  assistant  treasurer,  etc.]  (a)  That 
each  collector  shall  furnish,  without  prepayment,  to  any  assistant  treasurer  or 
designated  depositary  of  the  United  States,  located  in  the  district  of  such  col- 
lector, a  suitable  quantity  of  adhesive  stamps  to  be  kept  on  sale  by  such  asi^istant 
treasurer  or  designated  depositary. 

(b)  Each  collector  shall  furnish,  without  prepayment,  to  any  person  who 
is  (1)  located  in  the  district  of  such  collector,  (2)  duly  appointed  and  acting 
as  agent  of  any  State  for  the  sale  of  stock  transfer  stamps  of  such  State,  and 
(3)  designated  by  the  Commissioner  for  the  purpose,  a  suitable  quantity  of  such 
adhesive  stamps  as  are  required  by  subdivisions  2,  3,  and  4  of  Schedule  A  of 
this  title,  to  be  kept  on  sale  by  such  person. 

(c)  In  such  cases  the  collector  may  require  a  bond,  with  sufficient  sureties, 
in  a  sum  to  be  fixed  by  the  Commissioner,  conditioned  for  the  faithful  return, 
whenever  so  required,  of  al^  quantities  or  amounts  undisposed  of,  and  for  the 
payment  monthly  of  all  quantities  or  amounts  sold  or  not  remaining  on  hand. 
The  Secretary  may  from  time  to  time  make  such  regulations  as  he  may  find 
necessary  to  insure  the  safe-keeping  or  prevent  the  illegal  use  of  all  such  adhe- 
sive stamps. 

SOHBDtJLE  A. —  STAMP  TAXES. 

1.  Bonds  of  indebtedness:  On  all  bonds,  debentures,  or  certificates  of 
indebtedness  issued  by  any  person,  and  all  instruments,  however  termed,  issued 
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by  any  corporation  with  interest  coupons  or  in  registered  form,  known  gen- 
erally as  corporate  securities,  on  each  $100  of  face  value  or  fraction  thereof, 
5  cents :  Provided,  That  every  renewal  of  the  foregoing  shall  be  taxed  as  a  new 
issue:  Provided  further,  I'hat  when  a  bond  conditioned  for  the  repayment  or 
payment  of  money  is  given  in  a  penal  sum  greater  than  the  debt  secured,  the 
tax  shall  be  based  upon  the  amount  secured. 

2.  Capital  stock,  issued:  On  each  original  issue,  whether  on  organization  or 
reorganization,  of  certificates  of  stock,  or  of  profits,  or  of  interest  in  property 
or  accumulations,  by  any  corporation,  on  each  $100  of  face  value  or  fraction 
thereof,  5  cents :  Provided,  That  where  a  certificate  is  issued  without  face  value, 
the  tax  shall  be  5  cents  per  share,  unless  the  actual  value  is  in  excess  of  $100 
per  share,  in  which  case  the  tax  shall  be  5  cents  on  each  $100  of  actual  value 
or  fraction  thereof,  or  unless  the  actual  value  is  less  than  $100  per  share,  in 
which  case  the  tax  shall  be  1  cent  on  each  $20  of  actual  value,  or  fraction  thereof. 

The  stamps  representing  the  tax  imposed  by  this  subdivision  shall  be  attached 
to  the  stock  books  and  not  to  the  certificates  issued. 

3.  Capital  stock,  sales  or  transfers:  On  all  sales,  or  agreements  to  sell,  op 
memoranda  of  sales  or  deliveries  of,  or  transfers  of  legal  title  to  shares  or  cer- 
tificates of  stock  or  of  profits  or  of  interest  in  property  or  accumulations  in  any 
corporation,  or  to  rights  to  subscribe  for  or  to  receive  such  shares  or  cer- 
tificates, whether  made  upon  or  shown  by  the  books  of  the  corporation,  or  by 
any  assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agreement  or 
memorandum  or  other  evidence  of  transfer  or  sale,  whether  entitling  the  holder 
in  any  manner  to  the  benefit  of  such  stock,  interest,  or  rights,  or  not,  on  each 
$100  of  face  value  or  fraction  thereof,  2  cents,  and  where  such  shares  are  with 
out  par  or  face  value,  the  tax  shall  be  2  cents  on  the  transfer  or  sale  or  agree- 
ment to  sell  on  each  share:  Provided,  That  it  is  not  intended  by  this  title  to 
impose  a  tax  upon  an  agreement  evidencing  a  deposit  of  certificates  as  collateral 
security  for  money  loaned  thereon,  which  certificates  are  not  actually  sold,  nor 
upon  the  delivery  or  transfer  for  such  purpose  of  certificates  so  deposited,  nor 
upon  mere  loans  of  stock  nor  upon  the  return  of  stock  so  loaned:  Provided 
further,  That  the  tax  shall  not  be  imposed  upon  deliveries  or  transfers  to  a 
broker  for  sale,  nor  upon  deliveries  or  transfers  by  a  broker  to  a  customer  for 
whom  and  upon  whose  order  he  has  purchased  same,  but  such  deliveries  or 
transfers  shall  be  accompanied  by  a  certificate  setting  forth  the  facts:  Provided 
further,  That  in  case  of  sale  where  the  evidence  of  transfer  is  shown  only  by 
the  books  of  the  corporation  the  stamp  shall  be  placed  upon  such  books;  and 
where  the  change  of  ownership  is  by  transfer  of  the  certificate  the  stamp  shall 
be  placed  upon  the  certificate ;  and  in  cases  of  an  agreement  to  sell  or  where 
the  transfer  is  by  delivery  of  the  certificate  assigned  in  blank  there  shall  be  made 
and  delivered  by  the  seller  to  the  buyer  a  bill  or  memorandum  of  such  sale,  to 
which  the  stamp  shall  be  affixed;  and  every  bill. or  memorandum  of  sale  or 
agreement  to  sell  before  mentioned  shall  show  the  date  thereof,  the  name  of 
the  seller,  the  amount  of  the  sale,  and  the  matter  or  thing  to  which  it  refers. 
Any  person  liable  to  pay  the  tax  as  herein  provided,  or  anyone  who  acts  in  the 
matter  as  agent  or  broker  for  such  person,  who  makes  any  such  sale,  or  who  in 
pursuance  of  any  such  sale  delivers  any  certificate  or  evidence  of  the  sale  of 
any  stock,  interest  or  right,  or  bill  or  memorandum  thereof,  as  herein  required, 
without  having  the  proper  stamps  affixed  thereto  with  intent  to  evade  the  fore- 
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going  provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  pay  a  fine  of  not  exceeding  $1,000,  or  be  imprisoned  not  more 
than  six  months,  or  both. 

4.  Produce^  sales  ofy  on  exchange:  Upon  each  sale,  agreement  of  sale,  or 
agreement  to  sell  (not  including  so-called  transferred  or  scratch  sales),  any 
products  or  merchandise  at,  or  under  the  rules  or  usages  of,  any  exchange,  or 
board  of  trade,  or  other  similar  place,  for  future  delivery,  for  each  $100  in  value 
of  the  merchandise  covered  by  said  sale  or  agreement  of  sale  or  agreement  to 
sell,  2  cents,  and  for  each  additional  $100  or  fractional  part  thereof  in  excess 
of  $100,  2  cents:  Provided,  That  on  every  sale  or  agreement  of  sale  or  agree- 
ment to  sell  as  aforesaid  there  shall  be  made  and  delivered  by  the  seller  to  the 
buyer  a  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale,  agreement 
of  sale,  or  agreement  to  sell,  to  which  there  shall  be  aflRxed  a  lawful  stamp  or 
stamps  in  value  equal  to  the  amount  of  the  tax  on  such  sale :  Provided  further, 
That  sellers  of  commodities  described  herein,  having  paid  the  tax  provided  by 
this  subdivision,  may  transfer  such  contracts  to  a  clearing-house  corporation 
or  association,  and  such  transfer  shall  not  be  deemed  to  be  a  sale,  or  agreement 
of  sale,  or  an  agreement  to  sell  within  the  provisions  of  this  Act,  provided 
that  such  transfer  shall  not  vest  any  beneficial  interest  in  such  clearing-house 
association  but  shall  be  made  for  the  sole  purpose  of  enabling  such  clearing- 
house association  to  adjust  and  balance  the  accounts  of  the  members  of  such 
clearing-house  association  on  their  several  contracts.  Every  such  bill,  memoran- 
dum, or  other  evidence  of  sale  or  agreement  to  sell  shall  show  the  date  thereof, 
the  name  of  the  seller,  the  amount  of  the  sale,  and  the  matter  or  thing  to  which 
it  refers;  and  any  person  liable  to  pay  the  tax  as  herein  provided,  or  anyone 
who  acts  in  the  matter  as  agent  or  broker  for  such  person,  who  makes  any  such 
sale  or  agreement  of  sale,  or  agreement  to  sell,  or  who,  in  pursuance  of  any 
such  sale,  agreement  of  sale,  or  agreement  to  sell,  delivers  any  such  products 
or  merchandise  without  a  bill,  memorandum,  or  other  evidence  thereof  as  herein 
required,  or  who  delivers  such  bill,  memorandum,  or  other  evidence  of  sale,  or 
agreement  to  sell,  without  having  the  proper  stamps  afiixed  thereto,  with  intent 
to  evade  the  foregoing  provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  pay  a  fine  of  not  exceeding  $1,000  or  be  imprisoned 
not  more  than  six  months,  or  both. 

No  bill,  memorandum,  agreement,  or  other  evidence  of  such  sale,  or  agreement 
of  sale,  or  agreement  to  sell,  in  case  of  cash  sales  of  products  or  merchandise  for 
immediate  or  prompt  delivery  which  in  good  faith  are  actually  intended  to  be 
delivered  shall  be  subject  to  this  tax. 

This  subdivision  shall  not  affect  but  shall  be  in  addition  to  the  provisions  of 
the  '*  United  States  cotton  futures  Act,"  approved  August  11, 1916,  as  amended, 
and  "  The  Future  Trading  Act,"  approved  August  24,  1921. 

For  "United  States  Cotton  Futures  Act,"   mentioned  in  the  text,  see  1918  Supp.  359. 
For  '*  The  Future  Trading  Act,"  mentioned  in  the  text,  see  supra,  p.  5. 

5.  [Drafts,  checks  and  notes,]  Drafts  or  checks  (payable  otherwise  than  at 
sight  or  on  demand)  upon  their  acceptance  or  delivery  within  the  United  States 
whichever  is  prior,  promissory  notes,  except  bank  notes  issued  for  circulation, 
and  for  each  renewal  of  the  same,  for  a  sum  not  exceeding  $100,  2  cents ;  and  for 
each  additional  $100,  or  fractional  part  thereof,  2  cents. 

This  subdivision  shall  not  apply  to  a  promissory  note  secured  by  the  pledge 
of  bonds  or  obligations  of  the  United  States  issued  after  April  24,  1917,  or 
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secured  by  the  pledge  of  a  promissory  note  which  itself  is  secured  by  the  pledge 
of  such  bonds  or  obligations:  Provided,  That  in  either  case  the  par  value  of 
such  bonds  or  obligations  shall  be  not  less  than  the  amount  of  such  note. 

6.  Conveyances:  Deed,  instrument,  or  writing,  whereby  any  lands,  tene- 
ments, or  other  realty  sold  shall  be  granted,  assigned,  transferred,  or  otherwise 
conveyed  to,  or  vested  in,  the  purchaser  or  purchasers,  or  any  other  person  or 
persons,  by  his,  her,  or  their  direction,  when  the  consideration  or  value  of  the 
interest  or  property  conveyed,  exclusive  of  the  value  of  any  lien  or  encumbrance 
remaining  thereon  at  the  time  of  sale,  exceeds  $100  and  does  not  exceed  $500, 
50  cents ;  and  for  each  additional  $500  or  fractional  part  thereof,  50  cents.  This 
subdivision  shall  not  apply  to  any  instrument  or  writing  given  to  secure  a  debt. 

7.  Entry  of  any  goods,  wares,  or  merchandise  at  any  customhouse,  either  for 
consumption  or  warehousing,  not  exceeding  $100  in  value,  25  cents;  exceeding 
$100  and  not  exceeding  $500  in  value,  50  cents ;  exceeding  $500  in  value,  $1. 

8.  Entry  for  the  mthdrawal  of  any  goods  or  merchandise  from  customs  bonded 
warehouse,  50  cents. 

9.  Passage  ticket,  one  way  or  round  trip,  for  each  passenger,  sold  or  issued  in 
the  United  States  for  passage  by  any  vessel  to  a  port  or  place  not  in  the  United 
States,  Canada,  or  Mexico,  if  costing  not  exceeding  $30,  $1 ;  costing  more  than 
$30  and  not  exceeding  $60,  $3 ;  costing  more  than  $60,  $5.  This  subdivision  shall 
not  apply  to  passage  tickets  costing  $10  or  less. 

10.  Proxy  for  voting  at  any  election  for  officers,  or  meeting  for  the  transaction 
of  business,  of  any  corporation,  except  religious,  educational,  charitable,  fra- 
ternal, or  literary  societies,  or  public  cemeteries,  10  cents. 

11.  Pouter  of  attorney  granting  authority  to  do  or  perform  some  act  for  or  in 
behalf  of  the  grantor,  which  authority  is  not  otherwise  vested  in  the  grantee, 
25  cents.  This  subdivision  shall  not  apply  to  any  papers  necessary  to  be  used  for 
the  collection  of  claims  from  the  United  States  or  from  any  State  for  pensions, 
back  pay,  bounty,  or  for  property  lost  in  the  military  or  naval  service,  nor  to 
powers  of  attorney  required  in  bankruptcy  cases  nor  to  powers  of  attorney  con- 
tained in  the  application  of  those  who  become  members  of  or  policyholders  in 
mutual  insurance  companies  doing  business  on  the  interinsurance  or  reciprocal 
indemnity  plan  through  an  attorney  in  fact. 

12.  Playing  cards:  Upon  every  pack  of  playing  cards  containing  not  more 
than  fifty-four  cards,  manufactured  or  imported,  and  sold,  or  removed  for  con- 
sumption or  sale.,  a  tax  of  8  cents  per  pack. 

13.  [Insurance  policies.]  On  each  policy  of  insurance,  or  certificate,  binder, 
covering  note,  memorandum,  cablegram,  letter,  or  other  instrument  by  whatever 
name  called  whereby  insurance  is  made  or  renewed  upon  property  within  the 
United  States  (including  rents  and  profits)  against  peril  by  sea  or  on  inland 
waters  or  in  transit  on  land  (including  transshipments  and  storage  at  termini 
or  way  points)  or  by  fire,  lightning,  tornado,  wind-storm,  bombardment,  inva- 
sion, insurrection  or  riot,  issued  to  or  for  or  in  the  name  of  a  domestic  corpora- 
tion or  partnership  or  an  individual  resident  of  the  United  States  by  any  foreign 
corporation  or  partnership  or  any  individual  not  a  resident  of  the  United  States, 
when  such  policy  or  other  instrument  is  not  signed  or  countersigned  by  an  oflRcer 
or  agent  of  the  insurer  in  a  State,  Territory,  or  District  of  the  United  States 
within  which  such  insurer  is  authorized  to  do  business,  a  tax  of  3  cents  on  each 


INTERNAL  REVENUE  209 


dollar,  or  fractional  part  thereof  of  the  premium  charged:  Provided,  That 
policies  of  reinsurance  shall  be  exempt  from  the  tax  imposed  by  this  subdivision. 
Any  person  to  or  for  whom  or  in  whose  name  any  such  policy  or  other  instru- 
ment is  issued,  or  any  solicitor  or  broker  acting  for  or  on  behalf  of  such  person 
in  the  procurement  of  any  such  policy  or  other  instrument,  shall  aflSx  the  proper 
stamps  to  such  policy  or  other  instrument,  and  for  failure  to  affix  such  stamps 
with  intent  to  evade  the  tax  shall,  in  addition  to  other  penalties  provided  there- 
for, pay  a  fine  of  double  the  amount  of  the  tax. 

Title  XII. —  Tax  on  Employment  of  Cnnj)  Labob. 

Sec.  1200.  [Kind  of  emplojrment  affected  by  title  —  hours  of  emplojrment 
—<  amount  of  tax  —  net  profits.]  That  every  person  (other  than  a  bona  fide 
boys'  or  girls'  canning  club  recognized  by  the  Agricultural  Department  of  a 
State  and  of  the  United  States)  operating  (a)  any  mine  or  quarry  situated  in 
the  United  States  in  which  children  under  the  age  of  sixteen  years  have  been 
employed  or  permitted  to  work  during  any  portion  of  the  taxable  year;  or 
(b)  any  mill,  cannery,  workshop,  factory,  or  manufacturing  establishment  situ- 
ated in  the  United  States  in  which  children  under  the  age  of  fourteen  years  have 
been  employed  or  permitted  to  work,  or  children  between  the  ages  of  fourteen 
and  sixteen  have  been  employed  or  permitted  to  work  more  than  eight  hours 
in  any  day  or  more  than  six  days  in  any  week,  or  after  the  hour  of  seven  o'clock 
post  meridian,  or  before  the  hour  of  six  o'clock  ante  meridian,  during  any  por- 
tion of  the  taxable  year,  shall  pay  for  each  taxable  year,  in  addition  to  all  other 
taxes  imposed  by  law  (but  in  lieu  of  the  tax  imposed  by  section  1200  of  the 
Revenue  Act  of  1918),  an  excise  tax  equivalent  to  10  per  centum  of  the  entire 
net  profits  received  or  accrued  for  such  year  from  the  sale  or  disposition  of  the 
product  of  such  mine,  quarry,  mill,  cannery,  workshop,  factory,  or  manufactur- 
ing establishment. 

For  sec.  1200  of  the  Revenue  Act  of  1918,  see  1919  Supp.  179. 

Sec.  1201.  [Computation  of  net  profits.]  That  in  computing  net  profits  under 
the  provisions  of  this  title,  for  the  purpose  of  the  tax  there  shall  be  allowed  as 
deductions  from  the  gross  amount  received  or  accrued  for  the  taxable  year  from 
the  sale  or  disposition  of  such  products  manufactured  within  the  United  States 
the  following  items : 

(a)  The  cost  of  raw  materials  entering  into  the  production; 

(b)  Running  expenses,  including  rentals,  cost  of  repairs,  and  maintenance, 
heat,  power,  insurance,  management,  and  a  reasonable  allowance  for  salaries 
or  other  compensations  for  personal  services  actually  rendered,  and  for 
depreciation ; 

(c)  Interest  paid  within  the  taxable  year  on  debts  or  loans  contracted  to 
meet  the  needs  of  the  business,  and  the  proceeds  of  which  have  been  actually 
used  to  meet  such  needs ; 

(d)  Taxes  of  all  kinds  paid  during  the  taxable  year  with  respect  to  the  busi- 
ness or  property  relating  to  the  production ;  and 

(e)  Losses  actually  sustained  within  the  taxable  year  in  connection  with  the 
business  of  producing  such  products,  including  losses  from  fire,  fiood,  storm,  or 
other  casualties,  and  not  compensated  for  by  insurance  or  otherwise. 
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Sec.  1202.  [Sale  of  products  at  less  than  fair  market  price  —  collusion.] 

That  if  any  such  person  during  any  taxable  year  or  part  thereof,  whether  under 
any  agreement,  arrangement,  or  understanding  or  otherwise,  sells  or  disposes 
of  any  product  of  such  mine,  quarry,  mill,  cannery,  workshop,  factory,  or  manu- 
facturing establishment  at  less  than  the  fair  market  price  obtainable  therefor 
either  (a)  in  such  manner  as  directly  or  indirectly  to  benefit  such  person  or 
any  person  directly  or  indirectly  interested  in  the  business  of  such  person;  or 
(b)  with  intent  to  cause  such  benefit;  the  gross  amount  received  or  accrued  for 
such  year  or  part  thereof  from  the  sale  or  disposition  of  such  product  shall  be 
taken  to  be  the  amount  which  would  have  been  received  or  accrued  from  the 
sale  or  disposition  of  such  product  if  sold  at  the  fair  market  price. 

Sec.  1203.  [Oood  faith  as  relieving  employer  from  tax  —  employment  cer- 
tificate—  mistake  as  to  age.]  (a)  That  no  person  subject  to  the  provisions  of 
this  title  shall  be  liable  for  the  tax  herein  imposed  if  the  only  employment  or 
permission  to  work  which  but  for  this  section  would  subject  him  to  the  tax  has 
been  of  a  child  as  to  whom  such  person  has  in  good  faith  procured  at  the  time 
of  employing  such  child  or  permitting  him  to  work,  and  has  since  in  good  faith 
relied  upon  and  kept  on  file  a  certificate,  issued  in  such  form,  under  such  condi- 
tions and  by  such  persons  as  may  be  prescribed  by  a  board  consisting  of  the 
Secretary,  the  Commissioner,  and  the  Secretary  of  Labor,  showing  the  child  to 
be  of  such  age  as  not  to  subject  such  person  to  the  tax  imposed  by  this  title.  Any 
person  who  knowingly  makes  a  false  statement  or  presents  false  evidence  in  or 
in  relation  to  any  such  certificate  or  application  therefor  shall  be  punished  by  a 
fine  of  not  less  than  $100,  nor  more  than  $1,000,  or  by  imprisonment  for  not 
more  than  three  months,  or  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court.  . 

In  any  State  designated  by  such  board  an  employment  certificate  or  other 
similar  paper  as  to  the  age  of  the  child,  issued  under  the  laws  of  that  State, 
and  not  inconsistent  with  the  provisions  of  this  title,  shall  have  the  same  force 
and  effect  as  a  certificate  herein  provided  for. 

(b)  The  tax  imposed  by  this  title  shall  not  be  imposed  in  the  case  of  any 
person  who  proves  to  the  satisfaction  of  the  Secretary  that  the  only  employment 
or  permission  to  work  which  but  for  this  section  would  subject  him  to  the  tax, 
has  been  of  a  child  employed  or  permitted  to  work  under  a  mistake  of  fact  as 
to  the  age  of  such  child,  and  without  intention  to  evade  the  tax. 

Sec.  1204.  [BetumB.]  That  on  or  before  the  first  day  of  the  third  month 
following  the  close  of  each  taxable  year,  a  true  and  accurate  return  under  oath 
shall  be  made  by  each  person  subject  to  the  provisions  of  this  title  to  the  col- 
lector for  the  district  in  which  such  person  has  his  principal  office  or  place  of 
business,  in  such  form  as  the  Commissioner,  with  the  approval  of  the  Secretary, 
shall  prescribe,  setting  forth  specifically  the  gross  amount  of  income  received 
or  accrued  during  such  year  from  the  sale  or  disposition  of  the  product  of  any 
mine,  quarry,  mill,  cannery,  workshop,  factory,  or  manufacturing  establish- 
ment, in  which  children  have  been  employed  subjecting  him  to  the  tax  imposed 
by  this  title,  and  from  the  total  thereof  deducting  the  aggregate  items  of  allow- 
ance authorized  by  this  title,  and  such  other  particulars  as  to  the  gross  receipts 
and  items  of  allowance  as  the  Commissioner,  with  the  approval  of  the  Secretary, 
may  reauire. 
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Sec.  1205.  [Assessment  and  collection  of  tax.]  That  all  sach  returns  shall 
be  transmitted  forthwith  by  the  collector  to  the  Commissioner,  who  shall,  as  soon 
as  practicable,  assess  the  tax  found  due  and  notify  the  person  making*  such  return 
of  the  amount  of  tax  for  which  such  person  is  liable,  and  such  person  shall  pay 
the  tax  to  the  collector  on  or  before  thirty  days  from  the  date  of  such  notice. 

Sec.  1206.  [Inspection  of  mines,  factories,  etc. —  penalty  for  obstructing 
inspection.]  That  for  the  purposes  of  this  Act  the  Commissioner,  or  any  per- 
son duly  authorized  by  him,  shall  have  authority  to  enter  and  inspect  at  any 
time  any  mine,  quarry,  mill,  cannery,  workshop,  factory,  or  manufacturing 
establishment.  The  Secretary  of  Labor,  or  any  person  duly  authorized  by  him, 
shall,  for  the  purpose  of  complying  with  a  request  of  the  Commissioner  to  make 
such  an  inspection,  have  like  authority,  and  shall  make  report  to  the  Commis- 
sioner of  inspections  made  under  such  authority  in  such  form  as  may  be  pre- 
scribed by  the  Commissioner  with  the  approval  of  the  Secretary  of  the  Treasury. 

Any  person  who  refuses  or  obstructs  entry  or  inspection  authorized  by  this 
pection  shall  be  punished  by  a  fine  of  not  more  than  $1,000,  or  by  imprisonment 
for  not  more  than  one  year,  or  both. 

Sec.  1207.  ["Taxable  year"  —  meaning.]  That  as  used  in  this  title  the 
term  *'  taxable  year  "  shall  have  the  same  meaning  as  provided  for  the  purposes 
of  income  tax  in  section  200. 

Title  XIII. —  General  Administrative  Provisions. 

Sec.  1300.  Laws  made  applicable.  That  all  administrative,  special,  or 
stamp  provisions  of  law,  including  the  law  relating  to  the  assessment  of  taxes, 
80  far  as  applicable,  are  hereby  extended  to  and  made  a  part  of  this  Act,  and 
every  person  liable  to  any  tax  imposed  by  this  Act,  or  for  the  collection  thereof, 
shall  keep  such  records  and  render,  under  oath,  such  statements  and  returns, 
and  shall  comply  with  such  regulations  as  the  Commissioner,  with  the  approval 
of  the  Secretary,  may  from  time  to  time  prescribe. 

Sec.  1301.  Method  of  collecting  tax.  That  whether  or  not  the  method  of 
collecting  .any  tax  imposed  by  Titles  V,  VI,  VII,  VIII,  IX,  or  X  of  this  Act  is 
specifically  provided  therein,  any  such  tax  may,  under  regulations  prescribed 
by  the  Commissioner  with  the  approval  of  the  Secretary,  be  collected  by  stamp, 
coupon,  serial-numbered  ticket,  or  such  other  reasonable  device  or  method  as 
may  be  necessary  or  helpful  in  securing  a  complete  and  prompt  collection  of  the 
tax.  All  administrative  and  penalty  provisions  of  Title  XI,  in  so  far  as  appli- 
cable, shall  apply  to  the  collection  of  any  tax  which  the  Commissioner  determines 
or  prescribes  shall  be  collected  in  such  manner. 

Sec.  1302.  Penalties,  (a)  That  any  person  required  under  Titles  V.  VI, 
VII,  VIII,  IX,  X,  or  XII,  to  pay,  or  to  collect,  account  for  and  pay  over  any 
tax,  or  required  by  law  or  regulations  made  under  authority  thereof  to  make  a 
return  or  supply  any  information  for  the  purposes  of  the  computation,  assess- 
ment, or  collection  of  any  such  tax,  who  fails  to  pay,  collect,  or  truly  account 
for  and  pay  over  any  such  tax,  make  any  such  return  or  supply  any  such  infor- 
mation at  the  time  or  times  required  by  law  or  regulation  shall  in  addition  to 
other  penalties  provided  by  law  be  subject  to  a  penalty  of  not  more  than  $1,000. 
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(b)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  account  for 
and  pay  over  any  such  tax,  majie  such  return  or  supply  such  information  at 
the  time  or  times  required  by  law  or  regulation,  or  who  willfully  attempts  in 
any  manner  to  evade  such  tax,  shall  be  gruilty  of  a  misdemeanor  and  in  addition 
to  other  penalties  provided  by  law  shall  be  fined  not  more  than  $10  000  or  impris- 
oned for  not  more  than  one  year,  or  both,  together  with  the  costs  of  prosecution. 

(c)  Any  person  who  willfully  refuses  to  pay,  collect,  or  truly  account  for 
and  pay  over  any  such  tax  shall  in  addition  to  other  penalties  provided  by  law 
be  liable  to  a  penalty  of  the  amount  of  the  tax  evaded,  or  not  paid,  collected,  or 
accounted  for  and  paid  over,  to  be  assessed  and  collected  in  the  same  manner 
as  taxes  are  assessed  and  collected :  Provided,  however,  That  no  penalty  shall 
be  assessed  under  this  subdivision  for  any  offense  for  which  a  penalty  may  be 
assessed  under  authority  of  section  3176  of  the  Revised  Statutes,  as  amended, 
or  for  any  offense  for  which  a  penalty  has  been  recovered  under  section  3256 
of  the  Revised  Statutes. 

(d)  The  term  **  person  "  as  used  in  this  section  includes  an  oflScer  or  employee 
of  a  corporation  or  a  member  or  employee  of  a  partnership,  who  as  such  officer, 
employee,  or  member  is  under  a  duty  to  perform  the  act  in  respect  of  which  the 
violation  occurs. 

For  R.  S.  sec.  3176,  mentioned  in  the  text,  as  amended,  see  1918  Supp.  2S0. 
For  R.  S.  sec.  3256,  mentioned  in  the  text,  see  4  Fed.  Stat.  Ann.  (2d   ed.)  22. 

Sec.  1303.  Rules  and  regulations.  That  the  Commissioner,  with  the  approval 
of  the  Secretary,  is  hereby  authorized  to  make  all  needful  rules  and  regulations 
for  the  enforcement  of  the  provisions  of  this  Act. 

The  Commissioner,  with  such  approval  may  by  regulation  provide  that  any 
return  required  by  Titles  V,  VI,  VII,  VIII,  IX,  or  X  to  be  under  oath  may,  if 
the  amount  of  the  tax  covered  thereby  is  not  in  excess  of  $10,  be  signed  or 
acknowledged  before  two  witnesses  instead  of  under  oath. 

Sec.  1304.  Overpayments  and  overcollections.  That  in  the  case  of  any 
overpayment  or  overcollcction  of  any  tax  imposed  by  section  602  or  by  Title  V, 
Title  VIII,  or  Title  IX,  the  person  making  such  overpayment  or  overcollcction 
may  take  credit  therefor  against  taxes  due  upon  any  monthly  return,  and  shall 
make  refund  of  any  excessive  amount  coUected  by  him  upon  proper  'application 
by  the  person  entitled  thereto. 

Sec.  1305.  Articles  exported.  That  under  such  rules  and  regulations  as  the 
Commissioner  with  the  approval  of  the  Secretary  may  prescribe,  the  taxes 
imposed  under  the  provisions  of  Titles  VI,  VII  or  IX  shall  not  apply  in  respect 
to  articles  sold  or  leased  for  export  and  in  due  course  so  exported.  Under  such 
rules  and  regulations  the  amount  of  any  internal-revenue  tax  erroneously  or 
illegally  collected  in  respect  to  exported  articles  may  be  refunded  to  the  exporter 
of  the  article,  instead  of  to  the  manufacturer,  if  the  manufacturer  waives  any 
claim  for  the  amount  so  to  be  refunded. 

Sec.  1306.  Fractional  parts  of  a  cent.  That  in  the  payment  of  any  tax 
under  this  Act  not  payable  by  stamp  a  fractional  part  of  a  cent  shall  be  dis- 
regarded unless  it  amounts  to  one-half  cent  or  more,  in  which  case  it  shall  be 
increased  to  1  cent. 


INTERNAL  REVENUE  213 

Sec.  1307.  Returns.  That  whenever  in  the  judgment  of  the  Conimissionei 
necessary  he  may  require  any  person,  by  notice  served  upon  him,  to  make  a 
return  or  such  statements  as  he  deems  sufficient  to  show  whether  or  not  such 
person  is  liable  to  tax. 

Sec.  1308.  Examination  of  books  and  witnesses.  That  the  Commissioner, 
for  the  purpose  of  ascertaining  the  correctness  of  any  return  or  for  the  purpose 
of  making  a  return  where  none  has  been  made,  is  hereby  authorized,  by  any 
revenue  agent  or  inspector  designated  by  him  for  that  purpose,  to  examine  any 
books,  papers,  records,  or  memoranda  bearing  upon  the  matters  required  to 
be  included  in  the  return,  and  may  require  the  attendance  of  the  person  render- 
ing the  return  or  of  any  officer  or  employee  of  such  person,  or  the  attendance 
of  any  other  person  having  knowledge  in  the  premises,  and  may  take  his  testi- 
mony with  reference  to  the  matter  required  by  law  to  be  included  in  such  return, 
with  power  to  administer  oaths  to  such  person  or  persons. 

Sec.  1309.  Unnecessary  examinations.  That  no  taxpayer  shall  be  subjected 
to  unnecessary  examinations  or  investigations,  and  only  one  inspection  of  a 
taxpayer's  books  of  account  shall  be  made  for  each  taxable  year  unless  the  tax- 
payer requests  otherwise  or  unless  the  Commissioner,  after  investigation,  notifies 
the  taxpayer  in  writing  that  an  additional  inspection  is  necessary. 

Sec.  1310.  Jurisdiction  of  courts,  (a)  That  if  any  person  is  summoned 
under  this  Act  to  appear,  to  testify,  or  to  produce  books,  papers  or  other  data, 
the  district  court  of  the  United  States  for  the  district  in  which  such  person 
resides  shall  have  jurisdiction  by  appropriate  process  to  compel  such  attendance, 
testimony,  or  production  of  books,  papers,  or  other  data. 

(b)  The  district  courts  of  the  United  States  at  the  instance  of  the  United 
States  are  hereby  invested  with  such  jurisdiction  to  make  and  issue,  both  in 
actions  at  law  and  suits  in  equity,  writs  and  orders  of  injunction,  and  of  ne 
exeat  republica,  orders  appointing  receivers,  and  such  other  orders  and  process, 
and  to  render  such  judgments  and  decrees,  granting  in  proper  cases  both  legal 
and  equitable  relief  together,  as  may  be  necessary  or  appropriate  for  the  enforce- 
ment of  the  provisions  of  this  Act.  The  remedies  hereby  provided  are  in  addi- 
tion to  and  not  exclusive  of  any  and  all  other  remedies  of  the  United  States  in 
such  courts  or  otherwise  to  enforce  such  provisions. 

(c)  Paragraph  Twentieth  of  section  24  of  the  Judicial  Code  is  amended  by 
adding  at  the  end  thereof  the  following  new  paragraph : 

"  Concurrent  with  the  Court  of  Claims,  of  any  suit  or  proceeding,  commenced 
after  the  passage  of  the  Revenue  Act  of  1921,  for  the  recovery  of  any  internal- 
revenue  tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  collected, 
or  of  any  penalty  claimed  to  have  been  collected  without  authority  or  any  sum 
alleged  to  have  been  excessive  or  in  any  manner  wrongfully  collected,  under 
the  internal-revenue  laws,  even  if  the  claim  exceeds  $10,000,  if  the  collector  of 
internal-revenue  by  whom  such  tax,  penalty,  or  sum  was  collected  is  dead  at 
the  time  such  suit  or  proceeding  is  commenced." 

For  Jud.  Code,  sec.  24,  par.  20,  see  4  Fed.  Stat.  Add.   (2d  ed.)   841. 
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AMENDMENTS    TO    REVISED    STATUTES. 

Sec.  1311.  [B.  S.  sees.  3164,  3166,  3167,  3172,  3173,  and  3176  amended.] 

That  sections  3164,  3165,  3167,  3172,  3173,  and  3176  of  the  Revised  Statutes,  as 
amended,  are  reenacted,  without  change,  as  follows: 

[Duty  of  collectors  to  report  violations  of  law  to  district  attorney.] 

'^  Sec.  3164.  It  shall  be  the  duty  of  every  collector  of  internal  revenue  having 
knowledge  of  any  willful  violation  of  any  law  of  the  United  States  relating  to 
the  revenue,  within  thirty  days  after  coming  into  possession  of  such  knowledge, 
to  file  with  the  district  attorney  of  the  district  in  which  any  fine,  penalty,  or 
forfeiture  may  be  incurred,  a  statement  of  all  the  facts  and  circumstances  of 
the  case  within  his  knowledge,  together  with  the  names  of  the  witnesses,  setting 
forth  the  provisions  of  law  believed  to  be  so  violated  on  which  reliance  may  be 
had  for  condemnation  or  conviction. 

For  R.  S.  sec.  3164  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  989. 

[Revenue  officers  who  may  administer  oaths  and  take  evidence.]  ''  Sec.  3165. 
Every  collector,  deputy  collector,  internal-revenue  agent,  and  internal-revenue 
officer  assigned  to  duty  under  an  internal-revenue  agent,  is  authorize<^  to 
administer  oaths  and  to  take  evidence  touching  any  part  of  the  administration 
of  the  internal-revenue  laws  with  which  he  is  charged,  or  where  such  oaths  and 
evidence  are  authorized  by  law  or  regulation  authorized  by  law  to  be  taken. 

For  R.  S.  sec.  3165,  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.   (2d  ed. )  989. 

[Disclosure  by  revenue  officers  of  operations,  etc.,  prohibited  —  penalty.] 

'*  Sec.  3167.  It  shall  be  unlawful  for  any  collector,  deputy  collector,  agent, 
clerk,  or  other  officer  or  employee  of  the  United  States  to  divulge  or  to  make 
known  in  any  manner  whatever  not  provided  by  law  to  any  person  the  opera- 
tions, style  of  work,  or  apparatus  of  any  manufacturer  or  producer  visited  by 
him  in  the  discharge  of  his  official  duties,  or  the  amount  or  source  of  income, 
profits,  losses,  expenditures,  or  any  particular  thereof,  set  forth  or  disclosed  in 
any  income  return,  or  to  permit  any  income  return  or  copy  thereof  or  any  book 
containing  any  abstract  or  particulars  thereof  to  be  seen  or  examined  by  any 
person  except  as  provided  by  law ;  and  it  shall  be  unlawful  for  any  person  to 
print  or  publish  in  any  manner  whatever  not  provided  by  law  any  income 
return,  or  any  part  thereof  or  source  of  income,  profits,  losses,  or  expenditures 
appearing  in  any  income  return;  and  any  offense  against  the  foregoing  provi- 
sion shall  be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding  $1,000  or 
by  imprisonment  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court ; 
and  if  the  offender  be  an  officer  or  employee  of  the  United  States  he  shall  be 
dismissed  from  office  or  discharged  from  employment. . 

For  R.  S.  sec.  3167,  aa  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (2d.  ed.)  990. 

[Canvass  of  districts  for  persons  liable  to,  and  objects  subject  to,  tazatum.] 

"  Sec.  3172.  Every  collector  shall,  from  time  to  time,  cause  his  deputies  to 
proceed  through  every  part  of  his  district  and  inquire  after  and  concerning  all 
persons  therein  who  are  liable  to  pay  any  internal-revenue  tax,  and  all  persons 
owning  or  having  the  care  and  management  of  any  objects  liable  to  pay  any 
tax,  and  to  make  a  list  of  such  persons  and  enumerate  said  objects. 

For  R.  S.  sec.  3172,  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (2d  ed.)   1002. 

[Annual  returns  of  persons  liable  to  tax.]  ''  Sec.  3173.  It  shall  be  the  duty 
of  any  person,  partnership,  firm,  association,  or  corporation,  made  liable  to  any 
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duty,  special  tax,  or  other  tax  imposed  by  law,  when  not  otherwise  provided  for, 
(1)  in  case  of  a  special  tax,  on  or  before  the  thirty-first  day  of  July  in  each  year, 
and  (2)  in  other  eases  before  the  day  on  which  the  taxes  accrue,  to  make  a  list 
or  return,  verified  by  oath,  to  the  collector  or  a  deputy  collector  of  the  district 
where  located,  of  the  articles  or  objects,  including  the  quantity  of  goods,  wares, 
and  merchandise,  made  or  sold  and  charged  with  a  tax,  the  several  rates  and 
aggregate  amount,  according  to  the  forms  and  regulations  to  be  prescribed  by 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Secretary  of 
the  Treasury,  for  which  such  person,  partnership,  firm,  association,  or  corpora- 
tion is  liable :  Provided,  That  if  any  person  liable  to  pay  any  duty  or  tax,  or  own- 
ing, possessing,  or  having  the  care  or  management  of  property,  goods,  wares,  and 
merchandise,  article  [sic]  or  objects  liable  to  pay  any  duty,  tax,  or  license,  shall 
fail  to  make  and  exhibit  a  list  or  return  required  by  law,  but  shall  consent  to 
disclose  the  particulars  of  any  and  all  the  property,  goods,  wares,  and  merchan- 
dise, articles,  and  objects  liable  to  pay  any  duty  or  tax,  or  any  business  or 
occupation  liable  to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it  shall  be 
the  duty  of  the  collector  or  deputy  collector  to  make  such  list  or  return,  which, 
being  distinctly  read,  consented  to,  and  signed  and  verified  by  oath  by  the  per- 
son so  owning,  possessing,  or  having  the  care  and  management  as  aforesaid, 
m^y  be  received  as  the  list  of  such  person :  Provided  further,  That  in  case  no 
annual  list  or  return  has  been  rendered  by  such  person  to  the  collector  or  deputy 
collector  as  required  by  law,  and  the  person  shall  be  absent  from  his  or  her 
residence  or  place  of  business  at  the  time  the  collector  or  a  deputy  collector 
shall  call  for  the  annual  list  or  return,  it  shall  be  the  duty  of  such  collector  or 
deputy  collector  to  leave  at  such  place  of  residence  or  business,  with  some  one 
of  suitable  age  and  discretion,  if  such  be  present,  otherwise  to  deposit  in  the 
nearest  post  office,  a  note  or  memorandum  addressed  to  such  person,  requiring 
him  or  her  to  render  to  such  collector  or  Seputy  collector  the  list  or  return 
required  by  law  within  ten  days  from  the  date  of  such  note  or  memorandum, 
verified  by  oath.  And  if  any  person,  on  being  notified  or  required  as  afore- 
said, shall  refuse  or  neglect  to  render  such  list  or  return  within  the  time  required 
as  aforesaid,  or  whenever  any  person  who  is  required  to  deliver  a  monthly  or 
other  return  of  objects  subject  to  tax  fails  to  do  so  at  the  time  required,  or 
delivers  any  return  which,  in  the  opinion  of  the  collector,  is  erroneous,  false, 
or  fraudulent,  or  contains  any  undervaluation  or  understatement,  or  refuses 
to  allow  any  regularly  authorized  Government  officer  to  examine  the  books  of 
such  person,  firm,  or  corporation,  it  shall  be  lawful  for  the  collector  to  summon 
such  person,  or  any  other  person  having  possession,  custody,  or  care  of  books 
of  account  containing  entries  relating  to  the  business  of  such  person  or  any 
other  person  he  may  deem  proper,  to  appear  before  him  and  produce  such  books 
at  a  time  and  place  named  in  the  summons,  and  to  give  testimony  or  answer 
interrogatories,  under  oath,  respecting  any  objects  or  income  liable  to  tax  or 
the  returns  thereof.  The  collector  may  summon  any  person  residing  or  found 
within. the  State  or  Territory  in  which  his  district  lies;  and  when  the  person 
intended  to  be  summoned  does  not  reside  and  can  not  be  found  within  such 
State  or  Territory,  he  may  enter  any  collection  district  where  such  person  may 
be  found  and  there  make  the  examination  herein  authorized.  And  to  this  end 
he  may  there  exercise  all  the  authority  which  he  might  lawfully  exercise  in  the 
district  for  which  he  was  commissioned :  Provided,  That  *  person,  *  as  used  in 
this  section,  shall  be  construed  to  include  any  corporation,  joint-stock  company 
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or  association,  or  insurance  company  when  such  construction  is  necessary  to 
carry  out  its  provisions. 

For  R.  S.  aec.  3173,  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (^  ed.)  1002. 

[On  failure,  return  to  be  made  by  officer  —  penalty  for  failure  to  make 
return.]  '*  Sec.  3176.  If  any  person,  corporation,  company,  or  association  fails 
to  make  and  file  a  return  or  list  at  the  time  prescribed  by  law  or  by  regulation 
made  under  authority  of  law,  or  makes,  willfully  or  otherwise,  a  false  or  fraudu- 
lent return  or  list,  the  collector  or  deputy  collector  shall  make  the  return  or 
list  from  his  own  knowledge  and  from  such  information  as  he  can  obtain  through 
testimony  or  otherwise.  In  any  such  case  the  Commissioner  may,  from  his  own 
knowledge  and  from  such  information  as  he  can  obtain  through  testimony  or 
otherwise,  make  a  return  or  amend  any  return  made  by  a  collector  or  deputy 
collector.  Any  return  or  list  so  made  and  subscribed  by  the  Commissioner,  or 
by  a  collector  or  deputy  collector  and  approved  by  the  Commissioner,  shall  be 
prima  facie  good  and  sufficient  for  all  legal  purposes. 

*'  If  the  failure  to  file  a  return  or  list  is  due  to  sickness  or  absence,  the  col- 
lector may  allow  such  further  time,  not  exceeding  thirty  days,  for  making  and 
filing  the  return  or  list  as  he  deems  proper. 

*^  The  Commissioner  of  Internal  Revenue  shall  determine  and  assess  all  taxes, 

• 

other  than  stamp  taxes,  as  to  which  returns  or  lists  are  so  made  under  the  pro- 
visions of  this  section.  In  case  of  any  failure  to  make  and  ffie  a  return  or  list 
within  the  time  prescribed  by  law,  or  prescribed  by  the  Commissioner  of  Internal 
Revenue  or  the  collector  in  pursuance  of  law,  the  Commissioner  of  Internal 
Revenue  shall  add  to  the  tax  25  per  centum  of  its  amount,  except  that  when  a 
return  is  filed  after  such  time  and  it  is  shown  that  the  failure  to  file  it  was  due 
to  a  reasonable  cause  and  not  to  willful  neglect,  no  such  addition  shall  be  made 
to  the  tax.  In  case  a  false  or  fraudulent  return  or  list  is  willfully  made,  the 
Commissioner  of  Internal  Revenue  shall  add  to  the  tax  50  per  centum  of  its 
amount. 

''  The  amount  so  added  to  any  tax  shall  be  collected  at  the  same  time  and  in 
the  same  manner  and  as  a  part  of  the  tax  unless  the  tax  has  been  paid  before 
the  discovery  of  the  neglect,  falsity,  or  fraud,  in  which  case  the  amount  so  added 
shall  be  collected  in  the  same  manner  as  the  tax." 

For  R.  S.  sec.  3176,  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (2d  ed.)   1006. 

Sec.  1312.  Final  determixLations  and  assessments.  That  if  after  a  deter- 
mination and  assessment  in  any  case  the  taxpayer  has  without  protest  paid  in 
whole  any  tax  or  penalty,  or  accepted  any  abatement,  credit,  or  refund  based 
on  such  determination  and  assessment,  and  an  agreement  is  made  in  writing 
between  the  taxpayer  and  the  Commissioner,  with  the  approval  of  the  Secretary, 
that  such  determination  and  assessment  shall  be  final  and  conclusive,  then 
(except  upon  a  showing  of  fraud  or  malfeasance  or  misrepresentation  of  fact 
materially  affecting  the  determination  or  assessment  thus  made)  (1)  the  case 
shall  not  be  reopened  or  the  determination  and  assessment  modified  by  any 
officer,  employee,  or  agent  of  the  United  States,  and  (2)  no  suit,  action,  or  pro- 
ceeding to  annul,  modify,  or  set  aside  such  determination  or  assessment  shall  be 
entertained  by  any  court  of  the  United  States. 

Sec.  1313.  Administrative  review.  That  in  the  absence  of  fraud  or  mistake 
in  mathematical  calculation,  the  findings  of  facts  in  and  the  decision  of  the 
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Commissioner  upon  (or  in  case  the  Secretary  is  authorized  to  approve  the  same, 
then  after  such  approval)  the  merits  of  any  claim  presented  under  or  author- 
ized by  the  internal-revenue  laws  shall  not  be  subject  to  review  by  any  other 
administrative  officer,  employee,  or  agent  of  the  United  States. 

Sec.  1314.  Betroactiye  regulations.  That  in  case  a  regulation  or  Treasury 
decision  relating  to  the  internal-revenue  laws  made  by  the  Commissioner  or  the 
Secretary,  or  by  the  Commissioner  with  the  approval  of  the  Secretary,  is  reversed 
by  a  subsequent  regulation  or  Treasury  decision,  and  such  reversal  is  not  imme- 
diately occasioned  or  required  by  a  decision  of  a  court  of  competent  jurisdiction, 
such  subsequent  regulation  or  Treasury  decision  may,  in  the  discretion  of  the 
Commissioner,  with  the  approval  of  the  Secretary,  be  applied  without  retroactive 
effect, 

REFUNDB. 

Sec.  1315.  [Refundment  of  taxes,  penalties,  etc. —  B.  8.  see.  3220  re-enacted.] 

That  section  3220  of  the  Revised  Statutes,  as  amended,  is  reenacted  without 
change,  as  follows : 

"  Sec.  3220.  The  Commissioner  of  Internal  Revenue,  subject  to  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  is  authorized  to  remit,  refund, 
and  pay  back  all  taxes  erroneously  or  illegally  assessed  or  collected,  all  penalties 
collected  without  authority,  and  all  taxes  that  appear  to  be  unjustly  assessed 
or  excessive  in  amount,  or  in  any  manner  wrongfully  collected;  also  to  repay 
to  any  collector  or  deputy  collector  the  full  amount  of  such  sums  of  money  as 
may  be  recovered  against  him  in  any  court,  for  any  internal  revenue  taxes  col- 
lected by  him,  with  the  cost  and  expenses  of  suit;  also  all  damages  and  costs 
recovered  against  any  assessor,  assistant  assessor,  collector,  deputy  collector, 
agent,  or  inspector,  in  any  suit  brought  against  him  by  reason  of  anything  done 
in  the  due  performance  of  his  official  duty,  and  shall  make  report  to  Congress 
at  the  b^inning  of  each  regular  session  of  Congress  of  all  transactions  under 
this  section." 

For  R.  S.  sec.  .3^0,  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  1028. 

Sec.  1316.  [Claims  for  refundment  —  limitation  —  B.  S.  sec.  3228  amended.] 

That  section  3228  of  the  Revised  Statutes  is  amended  to  read  as  follows : 

"  Sec.  3228.  All  claims  for  the  refunding  or  crediting  of  any  internal  revenue 
tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  collected,  or  of  any 
penalty  alleged  to  have  been  collected  without  authority,  or  of  any  sum  alleged 
to  have  been  excessive  or  in  any  manner  wrongfully  collected,  must  be  pre- 
sented to  the  Commissioner  of  Internal  Revenue  within  four  years  next  after 
payment  of  such  tax,  penalty,  or  sum. ' ' 

This  section,  except  as  modified  by  section  252,  shall  apply  retroactively  to 
claims  for  refund  under  the  Revenue  Act  of  1916,  the  Revenue  Act  of  1917, 
and  the  Revenue  Act  of  1918. 

For  R.  S.  sec.  3228,  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (2d  ed.)  1037. 

« 

Sec.  1317.  [Permanent  indefinite  appropriations  —  refunding  taxes  illegally 
collected  —  B.  S.  sec.  3689  repealed  in  part.]  That  the  paragraph  of  section 
3689  of  the  Revised  Statutes,  as  amended,  reading  as  follows:  "Refunding 
taxes  illegally  collected  (internal  revenue) :    To  refund  and  pay  back  duties 
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erroneously  or  illegally  assessed  or  collected  under  the  internal  revenue  laws," 
is  repealed  from  and  after  June  30,  1920;  and  the  Secretary  of  the  Treasury 
shall  submit  for  the  fiscal  year  1921,  and  annually  thereafter,  an  estimate  of 
appropriations  to  refund  and  pay  back  duties  or  taxes  erroneously  or  illegally 
assessed  or  collected  under  the  internal-revenue  laws,  and  to  pay  judgments, 
including  interest  and  costs,  rendered  for  taxes  or  penalties  erroneously  or 
illegally  assessed  or  collected  under  the  internal-revenue  laws. 

For  R.  S.  Bee.  3689,  partly  repealed  by  this  paragraph,  see  3  Fed.  Stat  Ann.  (2d  ed.)  141. 

LIMITATIONS  UPON  SUITS  AND  PROSECUTIONS. 

Sec.  1318.  [Suits  for  recovery  of  taxes  wrongfully  collected  —  B.  S.  sec. 
3226  amended.]  That  section  3226  of  the  Revised  Statutes  is  amended  to  read 
as  follows: 

'*  Sec.  3226.  No  suit  or  proceeding  shall  be  maintained  in  any  court  for  the 
recovery  of  any  internal-revenue  tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  penalty  claimed  to  have  been  collected  without 
authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfully  collected,  until  a  claim  for  refund  or  credit  has  been  duly  filed  with 
the  Commissioner  of  Internal  Revenue,  according  to  the  provisions  of  law  in 
that  regard,  and  the  regulations  of  the  Secretary  of  the  Treasury  established  in 
pursuance  thereof.  No  such  suit  or  proceeding  shall  be  begun  before  the  expira- 
tion of  six  months  from  the  date  of  filing  such  claim  unless  the  Commissioner 
renders  a  decision  thereon  within  that  time,  nor  after  the  expiration  of  five 
years  from  the  date  of  the  payment  of  such  tax,  penalty,  or  sum.*' 

This  section  shall  not  aflfect  any  suit  or  proceeding  instituted  prior  to  the 
passage  of  this  Act,  but  shall  apply  to  all  suits  and  proceedings  instituted  after 
the  passage  of  this  Act,  whether  or  not  barred  by  prior  Acts  of  Congress. 

For  R.  S.  sec.  32^6  as  it  formerly  read,  see  3  Fed.  Stat.  Ann.  (^  ed.)  1034. 

Sec.  1319.  [B.  8.  sec.  3227  repealed.]  That  section  3227  of  the  Revised  Stat- 
utes is  hereby  repealed  but  such  repeal  shall  not  affect  any  suit  or  procee<Bng 
instituted  prior  to  the  passage  of  this  Act. 

For  R.  S.  sec.  3227,  here  repealed,  see  3  Fed.  Stat.  Ann.  (2d   ed.)   1037. 

Sec.  1320.  [Suits  for  collection  of  any  internal  revenue  tax.]  That  no  suit 
or  proceeding  for  the  collection  of  any  internal  revenue  tax  shall  be  begun  after 
the  expiration  of  five  years  from  the  time  such  tax  was  due,  except  in  the  case  of 
fraud  with  intent  to  evade  tax,  or  willful  attempt  in  any  manner  to  defeat  or 
evade  tax.  This  section  shall  not  apply  to  suits  or  proceedings  for  the  coUection 
of  taxes  under  section  250  of  this  Act,  nor  to  suits  or  proceedings  begun  at  the 
time  of  the  passage  of  this  Act. 

Sec.  1321.  [Prosecution  for  offenses  against  internal  revenue  laws  —  Act  of 
July  6,  1884,  amended.]  (a)  That  the  Act  entitled  **An  Act  to  limit  the  time 
within  which  prosecutions  may  be  instituted  against  persons  charged  with  violat- 
ing internal-revenue  laws,*'  approved  July  5, 1884,  is  amended  to  read  as  follows: 

*'  That  no  person  shall  be  prosecuted,  tried,  or  punished  for  any  of  the  various 
offenses  arising  under  the  internal-revenue  laws  of  the  United  States  unless  the 
indictment  is  found  or  the  information  instituted  within  three  years  next  after 
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the  commission  of  the  offense :  Provided,  That  the  time  during  which  the  person 
committing  the  offense  is  absent  from  the  district  wherein  the  same  is  committed 
shall  not  be  taken  as  any  part  of  the  time  limited  by  law  for  the  commencement 
of  such  proceedings:  Provided  further,  That  the  provisions  of  this  Act  shall 
not  apply  to  offenses  committed  prior  to  its  passage :  Provided  further,  That 
where  a  complaint  shall  be  instituted  before  a  commissioner  of  the  United  States 
within  the  period  above  limited,  the  time  shall  be  extended  until  the  discharge 
of  the  grand  jury  at  its  next  session  within  the  district :  And  provided  further. 
That  this  Act  shall  not  apply  to  offenses  committed  by  officers  of  the  United 
States." 

(b)  Any  prosecution  or  proceeding  under  an  indictment  found  or  information 
instituted  prior  to  the  passage  of  this  Act  shall  not  be  affected  in  any  manner 
by  this  amendment,  but  such  prosecution  or  proceeding  shall  be  subject  to  the 
limitations  imposed  by  law  prior  to  the  passage  of  this  Act. 

For  Act  of  July  5,  1884,  as  it  formerly  read,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  330. 

ASSESSMENTS. 

Sec,  1322.  [Time  of  assessments  —  effect  of  fraud,  etc.]  That  all  internal 
revenue  taxes,  except  as  provided  in  section  250  of  this  Act,  shall,  notwithstand- 
ing the  provisions  of  section  3182  of  the  Revised  Statutes  or  any  other  provision 
of  law,  be  assessed  within  four  years  after  such  taxes  became  due,  but  in  the 
case  of  fraud  with  intent  to  evade  tax  or  willful  attempt  in  any  manner  to  defeat 
or  evade  tax,  such  tax  may  be  assessed  at  any  time. 

For  R.  S.  sec.  3182,  mentioned  in  the  text,  see  3  Fed.  Stat.  Ann.   (2d  ed.)    1010. 

FRAUDULENT  RETURNS. 

Sec.  1323.  [Recovery  of  taxes  collected  under  second  assessment  based  on 
fraudulent  returns  —  B.  S.  sec.  3225  re-enacted.]  That  section  3225  of  the 
Revised  Statutes  of  the  United  States,  as  amended,  is  reenacted  without  change 
as  follows  : 

* '  Sec.  3225.  When  a  second  assessment  is  made  in  case  of  any  list,  statement, 
or  return,  which  in  the  opinion  of  the  collector  or  deputy  collector  was  false  or 
fraudulent,  or  contained  any  understatement  or  undervaluation,  such  assess- 
ment shall  not  be  remitted,  nor  shall  taxes  collected  under  such  assessment  be 
refunded,  or  paid  back,  or  recovered  by  any  suit,  unless  it  is  proved  that  such 
list,  statement,  or  return  was  not  willfully  false  or  fraudulent  and  did  not 
contain  any  willful  understatement  or  undervaluation." 

For  R.  S.  sec.  3225,  as  it  formerly  read,  see  1918  Supp.  279. 

Sec.  1324.  Interest  on  refunds  and  judgments,  (a)  That  upon  the  allow- 
ance of  a  claim  for  the  refund  of  or  credit  for  internal  revenue  taxes  paid, 
interest  shall  be  allowed  and  paid  upon  the  total  amount  of  such  refund  or  credit 
at  the  rate  of  one-half  of  1  per  centum  per  month  to  the  date  of  such  allowance, 
as  follows:  (1)  if  such  amount  was  paid  under  a  specific  protest  setting  forth 
in  detail  the  basis  of  and  reasons  for  such  protest,  from  the  time  when  such  tax 
was  paid,  or  (2)  if  such  amount  was  not  paid  under  protest  but  pursuant  to  an 
additional  assessment,  from  the  time  such  additional  assessment  was  paid,  or 
(3)  if  no  protest  was  made  and  the  tax  was  not  paid  pursuant  to  an  additional 
assessment,  from  six  months  after  the  date  of  filing  of  such  claim  for  refund 


220  FED.  STAT.  ANN.— 1921  SUPP. 

or  credit.  The  term  "  additional  assessment  "  as  used  in  this  section  means  a 
further  assessment  for  a  tax  of  the  same  character  previously  paid  in  part. 
(b)  Section  177  of  the  Judicial  Code  is  amended  to  read  as  follows: 
**  Sec.  177.  No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgment  by  the  Court  of  Claims,  unless  upon  a  contract  expresdy 
stipulating  for  the  payment  of  interest,  except  that  interest  may  be  allowed  in 
any  judgment  of  any  court  rendered  after  the  passage  of  the  Revenue  Act  of 
1921  against  the  United  States  for  any  internal-revenue  tax  erroneously  or 
illegally  assessed  or  collected,  or  for  any  penalty  collected  without  authority  or 
any  sum  which  was  excessive  or  in  any  manner  wrongfully  collected,  under  the 
internal-revenue  laws.'* 

For  Jud.  Code,  sec.  177,  as  it  formerly  read,  see  5  Fed.  Stat.  Ann.  (ad  ed.)  680. 

Sec.  1325.  Payments  of  taxes  by  check  or  United  States  securities.  That 
collectors  may  receive,  at  par  with  an  adjustment  for  accrued  interest,  notes  or 
certificates  of  indebtedness  issued  by  the  United  States  and  uncertified  checks 
in  payment  of  income,  war  profits  and  excess-profits  taxes  and  any  other  faxes 
payable  other  than  by  stamp,  during  such  time  and  under  such  regulations  as 
the  Commissioner,  with  the  approval  of  the  Secretary,  shall  prescribe;  but  if  a 
check  so  received  is  not  paid  by  the  bank  on  which  it  is  drawn  the  person  by 
whom  such  check  has  been  tendered  shall  remain  liable  for  the  payment  of  the 
tax  and  for  all  legal  penalties  and  additions  the  same  as  if  such  check  had  not 
been  tendered. 

Sec.  1326.  Frauds  on  purchasers.  That  whoever  in  connection  with  the 
sale  or  lease,  or  offer  for  sale  or  lease,  of  any  article,  or  for  the  purpose  of  mak- 
ing such  sale  or  lease,  makes  any  statement,  written  or  oral,  (1)  intended  or  cal- 
culated to  lead  any  person  to  believe  that  any  part  of  the  price  at  which  such 
article  is  sold  or  leased,  or  offered  for  sale  or  lease,  consists  of  a  tax  imposed 
under  the  authority  of  the  United  States,  or  (2)  ascribing  a  particular  part  of 
such  price  to  a  tax  imposed  under  the  authority  of  the  United  States,  knowing 
that  such  statement  is  false  or  that  the  tax  is  not  so  great  as  the  portion  of  such 
price  ascribed  to  such  tax,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more  than  $1,000  or  by  imprisonment 
not  exceeding  one  year,  or  both. 

Sec.  1327.  Tax  simplification  board,  (a)  That  there  is  hereby  established 
in  the  Department  of  the  Treasury  a  board  to  be  known  as  the  *  *  Tax  Simplifica- 
tion Board  "  (hereinafter  in  this  section  called  the  **  Board  "),  to  be  composed 
as  follows : 

(1)  Three  members  who  shall  represent  the  public,  to  be  appointed  by  the 

President ;  and 

(2)  Three  members  who  shall  represent  the  Bureau  of  Internal  Revenue  and 
shall  be  officers  or  employees  of  the  United  States  serving  in  such  Bureau,  to  be 
appointed  by  the  Secretary. 

(b)  Any  vacancy  in  the  Board  shall  be  filled  in  the  same  manner  as  the  orig- 
inal appointment.  The  members  representing  the  public  shall  serve  without 
compensation  except  reimbursement  for  traveling,  subsistence,  and  other  neces- 
sary expenses  incurred  in  the  performance  of  the  duties  vested  in  them  by  this 
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section.  The  members  representing  the  Bureau  of  Internal  Revenue  shall  serve 
without  compensation  in  addition  to  that  received  for  their  service  in  such 
Bureau. 

(c)  The  Secretary  shall  furnish  the  Board  with  such  clerical  assistance,  quar- 
ters and  stationery,  furniture,  office  equipment,  and  other  supplies  as  may  be 
necessary  for  the  performance  of  the  duties  vested  in  them  by  this  section. 

(d)  It  shall  be  the  duty  of  the  Board  to  investigate  the  procedure  of  and  the 
forms  used  by  the  Bureau  in  the  administration  of  the  internal  revenue  laws, 
and  to  make  recommendations  in  respect  to  the  simplification  thereof.  The  Board 
shall  make  a  report  to  the  Congress  on  or  before  the  first  Monday  of  December 
in  each  year. 

(e)  The  expenditures  of  the  Board  shall  be  paid  upon  vouchers  approved  by 
the  Board  and  signed  by  the  chairman  thereof.  For  the  expenditures  of  the 
Board  for  the  fiscal  year  ending  June  30,  1922,  there  is  authorized  to  be  appro- 
priated, out  of  any  money  in  the  Treasury  not  otherwise  appropriated,  the  sum 
of  $10,000. 

(f )  The  Board  shall  cease  to  exist  on  December  31,  1924. 

Sec.  1328.  Consolidation  of  Liberty  bond  tax  exemptions.  That  the  vari- 
ous Acts  authorizing  the  issues  of  Liberty  bonds  are  amended  and  supplemented 
as  follows : 

(a)  On  and  after  January  1, 1921,  4  per  centum  and  4^4  P^^  centum  Liberty 
bonds  shall  be  exempt  from  graduated  additional  income  taxes,  commonly 
known  as  surtaxes,  and  excess-profits  and  war-profits  taxes,  now  or  hereafter 
imposed  by  the  United  States  upon  the  income  or  profits  of  individuals,  partner- 
ships, corporations,  or  associations,  in  respect  to  the  interest  on  aggregate  prin- 
cipal amounts  thereof  as  follows : 

Until  the  expiration  of  two  years  after  the  date  of  the  termination  of  the  war 
between  the  United  States  and  the  German  Government,  as  fixed  by  proclamation 
of  the  President,  on  $125,000  aggregate  principal  amount;  and  for  three  years 
more  on  $50,000  aggregate  principal  amount. 

(b)  The  exemptions  provided  in  subdivision  (a)  shall  be  in  addition  to  the 
exemptions  provided  in  section  7  of  the  Second  Liberty  Bond  Act,  and  in  addi- 
tion to  the  exemption  provided  in  subdivision  (3)  of  section  1  of  the  Supple- 
ment to  the  Second  Liberty  Bond  Act  in  respect  to  bonds  issued  upon  conver- 
sion of  3l^  per  centum  bonds,  but  shall  be  in  lieu  of  the  exemptions  provided 
and  free  from  the  conditions  and  limitations  imposed  in  subdivisions  (1)  and  (2) 
of  section  1  of  the  Supplement  to  Second  Liberty  Bond  Act  and  in  section  2  of 
the  Victory  Liberty  Loan  Act, 

For  the  various  Liberty  Bond  Acts,  see  1918  Siipp.  672;  1919  Supp.  309. 

Sec.  1329.  Deposit  of  United  States  bonds  or  notes  in  lieu  of  surety.  (See 
Surety  and  SuRETYSHn*.) 

Sec.  1330.  Lost  stamps  for  tobacco,  tigem,  and  so  forth  —  B.  S.  sec.  8316 
re-enacted.  That  section  3315  of  the  Revised  Statutes,  as  amended,  is  re-enacted 
without  change,  as  follows: 

''  Sec.  3315.  The  Commissioner  of  Internal  Revenue  may,  under  regulations 
prescribed  by  him  with  the  approval  of  the  Secretary  of  the  Treasury,  issue 
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stamps  for  restamping  packages  of  distilled  spirits,  tobacco,  cigars,  snuff,  ciga- 
rettes, fermented  liquors,  and  wines  which  have  been  duly  stamped  but  from 
which  the  stamps  have  been  lost  or  destroyed  by  unavoidable  accident. ' ' 

For  R.  S.  6ec.  3315,  aa  it  formerly  read,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  70. 

Sec.  1331.  Consolidated  returns  for  year  1917.  (a)  That  Title  II  of  the 
Revenue  Act  of  1917  shall  be  construed  to  impose  the  taxes  therein  mentioned 
upon  the  basis  of  consolidated  returns  of  net  income  and  invested  capital  in  the 
case  of  domestic  corporations  and  domestic  partnei*ships  that  were  affiliated  dur- 
ing the  calendar  year  1917. 

(b)  For  the  purpose  of  this  section  a  corporation  or  partnership  was  affili- 
ated with  one  or  more  corporations  or  partnerships  (1)  when  such  corporation 
or  partnership  owned  directly  or  controlled  through  closely  affiliated  interests 
or  by  a  nominee  or  nominees  all  or  substantially  all  the  stock  of  the  other  or 
others,  or  (2)  when  substantially  all  the  stock  of  two  or  more  corporations  or 
the  business  of  two  or  more  partnerships  was  owned  by  the  same  interests: 
Provided,  That  such  corporations  or  partnerships  were  engaged  in  the  same  or 
a  closely  related  business,  or  one  corporation  or  partnership  bought  from  or 
sold  to  another  corporation  or  partnership  products  or  services  at  prices  above  or 
below  the  current  market,  thus  effecting  an  artificial  distribution  of  profits,  or 
one  corporation  or  partnership  in  any  way  so  arranged  its  financial  relationships 
with  another  corporation  or  partnership  as  to  assign  to  it  a  disproportionate 
share  of  net  income  or  invested  capital.  For  the  purposes  of  this  section,  public 
service  corporations  which  (1)  were  operated  independently,  (2)  were  not 
physically  connected  or  merged  and  (3)  did  not  receive  special  permission  to 
make  a  consolidated  return,  shall  not  be  construed  to  have  been  affiliated ;  but  a 
railroad  or  other  public  utility  which  was  owned  by  an  industrial  corporation 
and  was  operated  as  a  plant  facility  or  as  an  integral  part  of  a  group  organiza- 
tion of  affiliated  corporations  which  were  required  to  file  a  consolidated  return, 
shall  be  construed  to  have  been  affiliated. 

(c)  The  provisions  of  this  section  are  declaratory  of  the  provisions  of  Title  II 
of  the  Revenue  Act  of  1917. 

For  Revenue  Act  of  1917,  see  191i8  Supp.  270  et  seq. 

Sec.  1332.  Alternative  tax  on  personal  service  corporations,  (a)  That 
if  either  subdivision  (e)  of  section  218  of  the  Revenue  Act  of  1918  or  subdi- 
vision (d)  of  section  218  of  this  Act  is  by  final  adjudication  declared  invalid, 
there  shall,  in  addition  to  all  other  taxes,  be  levied,  collected,  and  paid  on  the 
net  income  (as  defined  in  section  232)  received  during  the  calendar  years  1918, 
1919,  1920,  and  1921,  by  every  personal  service  corporation  (as  defined  in  sec- 
tion 200)  included  within  the  provisions  of  such  subdivisions,  a  tax  equal  to  the 
taxes  imposed  by  Titles  II  and  III  of  the  Revenue  Act  of  1918  and,  in  the  case 
of  income  received  during  the  calendar  year  1921,  by  Titles  II  and  III  of  this 
Act. 

(b)  In  such  event  every  such  personal  service  corporation  shall,  on  or  before 
the  fifteenth  day  of  the  sixth  month  following  the  date  of  entry  of  decree  upon 
such  final  adjudication,  make  a  return  of  any  income  received  during  each  of 
the  calendar  years  1918,  1919,  1920,  and  1921  in  the  manner  prescribed  by  the 
Revenue  Act  of  1918  (or  in  the  manner  prescribed  by  this  Act,  in  the  case  of 
income  received  during  the  calendar  year  1921).     Such  return  shall  be  made 
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and  the  net  income  shall  be  computed  on  the  basis  of  the  taxpayer's  annual 
accounting  period  (fiscal  year  or  calendar  year,  as  the  case  may  be)  in  the 
manner  provided  for  other  corporations  under  the  Revenue  Act  of  1918  and 
this  Act. 

(c)  If  either  subdivision  (e)  of  section  218  of  the  Revenue  Act  of  1918  or 
subdivision  (d)  of  section  218  of  this  Act  is  so  declared  invalid,  claims  for  credit 
or  refund  of  taxes  paid  under  both  such  sections  shall  be  allowed,  if  made  within 
the  time  provided  in  subdivision  (f )  of  this  section. 

(d)  In  case  the  claims  for  credit  or  refund,  filed  within  six  months  from 
such  date  of  entry  of  decree,  represents  less  than  30  per  centum  of  the  outstand- 
ing stock  or  shares  in  the  corporation,  the  amount  of  taxes  imposed  by  this 
section  upon  such  corporation  shall  be  reduced  to  that  proportion  thereof  which 
the  number  of  stock  or  shares  owned  by  the  shareholders  or  members  making 
such  claims  bears  to  the  total  number  of  stock  or  shares  outstanding. 

(e)  The  tax  imposed  by  this  section  shall  be  assessed,  collected,  and  paid  upon 
the  same  basis,  in  the  same  manner,  and  subject  to  the  same  provisions  of  law, 
including  penalties,  as  the  taxes  imposed  by  sections  230  and  301  of  the  Revenue 
Act  of  1918  (or  by  sections.  230  and  301  of  this  Act,  in  the  case  of  income  received 
during  the  calendar  year  1921),  but  no  interest  or  penalties  shall  be  due  or  pay- 
able thereon  for  any  period  prior  to  the  date  upon  which  the  return  is  by  this 
section  required  to  be  made  and  the  first  installment  paid.  The  amount  of  tax 
paid  by  any  shareholder  or  member  of  a  personal  service  corporation  pursuant 
to  the  provisions  of  subdivision  (e)  of  section  218  of  the  Revenue  Act  of  1918 
or  subdivision  (d)  of  section  218  of  this  Act  shall  be  credited  against  the  tax 
due  from  such  corporation  under  this  section  upon  the  joint  written  application 
of  such  corporation  and  such  shareholder  or  member  or  his  representatives, 
heirs,  or  assigns,  if  such  application  is  filed  with  the  Commissioner  within  six 
months  from  such  date  of  entry  of  decree. 

(f)  Notwithstanding  any  other  provision  of  law,  no  claim  for  a  credit  or 
refund  of  taxes  paid  under  subdivision  (e)  of  section  218  of  the  Revenue  Act 
of  1918  or  subdivision  (d)  of  section  218  of  this  Act,  may  be  filed  after  the 
expiration  of  six  months  from  such  date  of  entry  of  decree :  Provided,  however, 
That  a  personal  service  corporation  of  which  no  shareholder  or  member  has  filed 
such  claim  within  such  period  of  six  months  shall  not  be  subject  to  the  tax 
imposed  by  this  section. 

For  Revenue  Act  of  1918,  see  1919  Siipp.  90  et  seq. 

Title  XIV. —  General  Provisions. 

Sec.  1400.  Repeals,  (a)  That  the  following  parts  of  the  Revenue  Act  of 
1918  are  repealed,  to  take  effect  (except  as  otherwise  provided  in  this  Act)  on 
January  1,  1922,  subject  to  the  limitations  provided  in  subdivision  (b) : 

Title  II  (called  '*  Income  Tax,"  as  of  January  1,  1921; 

Title  III  (called  '*  War-Profits  and  Excess-Profits  Tax  ")  as  of  January  1, 
1921; 

Title  IV  (called  *'  Estate  Tax  '')  on  the  passage  of  this  Act; 

Title  V  (called  **  Tax  on  Transportation  and  Other  Facilities,  and  on 
Insurance  ") ; 

Sections  628,  629,  and  630  of  Title  VI  (being  the  taxes  on  soft  drinks,  ice 
cream,  and  similar  articles) ; 
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Title  VII  (called  "  Tax  on  Cigars,  Tobacco  and  Manufactures  Thereof  ") ; 

Title  VIII  (called  ''  Tax  on  Admissions  and  Dues  "} ; 

Title  IX  (called  "  Excise  Taxes  ") ; 

Title  X  (called  *'  Special  Taxes  ") ; 

Title  XI  (called  "  Stamp  Taxes  ") ; 

Title  XII  (called  *'  Tax  on  Employment  of  Child  Labor  ")  as  of  January  1, 
1921 ;  and 

Sections  1314,  1315,  1316,  1317,  1319,  and  1320  of  Title  XIII  (being  certain 
administrative  provisions)  on  the  passage  of  this  Act. 

.  For  Revenue  Act  of  1918,  see  1919  Supp.  90  et.  seq. 

(b)  The  parts  of  the  Revenue  Act  of  1918  which  are  repealed  by  this  Act 
shall  (unless  otherwise  specifically  provided  in  this  Act)  remain  in  force  for 
the  assessment  and  collection  of  all  taxes  which  have  accrued  under  the  Revenue 
Act  of  1918  at  the  time  such  parts  cease  to  be  in  effect,  and  for  the  imposition 
and  collection  of  all  penalties  or  forfeitures  which  have  accrued  or  may  accrue 
in  relation  to  any  such  taxes.  In  the  case  of  any  tax  imposed  by  any  part  of  the 
Revenue  Act  of  1918  repealed  by  this  Act,  if  there  is  a  tax  imposed  by  this  Act 
in  lieu  thereof,  the  provision  imposing  such  tax  shall  remain  in  force  until  the 
corresponding  tax  under  this  Act  takes  effect  under  the  provisions  of  this  Act. 
The  unexpended  balance  of  any  appropriation  heretofore  made  and  now  avail- 
able for  the  administration  of  any  such  part  of  the  Revenue  Act  of  1918  shall  be 
available  for  the  administration  of  this  Act  or  the  corresponding  provision 
thereof. 

Sec.  1401.  Increase  in  note  anthorisatioiL    (See  Public  Debt.) 

Ssic.  1402.  Increase  in  Treasury  savings  certificate  limit.  (See  Pubuo 
Debt.) 

Sec.  1403.  Saving  danse  in  event  of  unconstitationality.  That  if  any  pro- 
vision of  this  Act,  or  the  application  thereof  to  any  person  or  circumstances, 
is  held  invalid,  the  remainder  of  the  Act,  and  the  application  of  such  provision 
to  other  persons  or  circumstances,  shall  not  be  affected  thereby. 

Sec.  1404.  Effective  date  of  Act.  That  except  as  otherwise  provided,  this 
Act  shall  take  effect  upon  its  passage. 


INTERNATIONAL  LAW 

See  Diplomatic  and  Consular  Officers;  Foreign  Belationfi 


INTERSTATE  COMMERCE  225 


INTERSTATE  COMMERCE 

Act  of  Feb.  26, 1921,  225. 

'^  Transportation  Act  " —  Certifications  under  Sees.  204  and  209 
— Ascertainment  of  Amounts  Payable  —  New  Section  Added, 
225. 

Res.  of  Feb.  27,  1921,  226. 

"  Transportation  Act  " —  Exemption  of  New  York  State  Barge 
Canal  from  Provisions  of  Sec.  201,  226. 

Act  of  March  4,  1921  (Sundry  CivU  Appropriation  Act),  227. 

Sec.    1.  ^'  Transportation  Act  " — Amendment  of  Sec.  201  (c)  — Terminal 
FacQities  —  Construction  by  Secretary  of  War,  227. 

Act  of  June  10, 1921,  227. 

**  Transportation  Act" — Amendment  of  Sec.  407  —  Consolida- 
tion of  Telephony  Companies,  227. 

CROSS-REFERENCBS 

See  also  PENAL  LAWS;  STOCKYARDS 

An  Act  To  amend  the  Tran8portati<m  Act,  1920. 

[Aci  of  Feb.  26,  1921.] 

I'*  Transportation  Act  "—certifications  tinder  sees.  204  and  209  — ascer- 
tainment of  amonnts  payable  —  new  section  added.]  That  the  Transporta- 
tion Act,  1920,  is  hereby  amended  by  adding  after  section  211  a  new  section  to 
read  as  follows: 

*'  Sec.  212.  (a)  In  making  certifications  under  section  204  or  section  209, 
the  Commission,  if  not  at  the  time  able  finally  to  determine  the  whole  amount 
due  under  such  section  to  a  carrier  or  the  American  Railway  Express  Company, 
may  make  its  certificate  for  any  amount  definitely  ascertained  by  it  to  be  due, 
and  may  thereafter  in  the  same  manner  make  further  certificates,  until  the 
whole  amount  due  has  been  certified.  The  authority  of  and  direction  to  the  Sec- 
retary of  the  Treasury  under  such  sections  to  draw  warrants  is  hereby  made 
applicable  to  each  such  certificate.  Warrants  drawn  pursuant  to  this  section, 
whether  in  partial  payment  or  in  final  payment,  shall  be  paid:  (1)  If  for  a 
payment  in  respect  to  reimbursement  of  a  carrier  for  a  deficit  during  the  period 
of  Federal  control,  out  of  the  appropriation  made  by  section  204;  (2)  if  for 
a  payment  in  respect  to  the  guaranty  to  a  carrier  other  than  the  American 
Railway  Express  Company,  out  of  the  appropriation  made  by  subdivision  (g) 
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of  section  209;  and  (3)  if  for  a  payment  in  respect  to  the  guaranty  to  the 
American  Railway  Express  Company,  out  of  the  appropriation  made  by  the 
fifth  paragraph  of  subdivision  (i)   of  section  209. 

*'  (b)  In  ascertaining  the  several  amounts  payable  under  either  of  such 
sections,  the  Commission  is  authorized,  in  the  case  of  deferred  debits  and  credits 
which  can  not  at  the  time  be  definitely  determined,  to  make,  whenever  in  its 
judgment  practicable,  a  reasonable  estimate  of  the  net  effect  of  any  such  items, 
and,  when  agreed  to  by  the  carrier  or  express  company,  to  use  such  estimate  as 
a  definitely  ascertained  amount  in  certifying  amounts  payable  under  either  of 
such  sections,  and  such  estimates  so  agreed  to  shall  be  prima  facie  but  not 
conclusive  evidence  of  their  correctness  in  amount  in  final  settlement. ' ' 

The  **  Transportation  Act  "  here  amended  is  set  out  in  1920  Supp.  Fed.  Stat.  Ann.  72. 

Mandamus  to  compel  secretary  of  treasury  a  warrant  on  the  certificate  of  the  Interstate 

to  issue  warrant. —  In  U.  S.  v.  Mellon,  (App.  Commerce   Commission  was  aflSrmed   on  the 

Cas.  D.  C.  1921)   273  Fed.  762,  a  judgment  ground  that  this  section  directed  the  secre- 

of  dismissal  of  a  petition  for  mandamus  to  tary  of  the  treasury  to  do  in  effect  what  the 

compel  the  secretary  of  the  treasury  to  issue  action  was  instituted  to  compel  him  to  do. 


Joint  Resolution  To  exempt  the  New  York  State  Barge  Canal  from  the  pro- 
visions of  section  201  of  the  Transportation  Act,  1920,  and  for  other 
purposes. 

[Res.  of  Feb.  27,  1921,  No,  62.] 

I**  Transportation  Act  "—exemption  of  New  York  state  barge  canal  from 
provisions  of  sec.  201.]  That  at  the  end  of  thirty  days  after  the  passage  of 
this  resolution  the  authority  conferred  upon  the  Secretary  of  War  under  sec- 
tion 201  of  the  Transportation  Act,  1920,  to  operate  for  commercial  purposes 
boats,  barpres.  tugs,  or  other  transportation  facilities  upon  the  New  York  State 
Barge  Canal  shall  cease,  and  thereafter  there  shall  be  no  such  operation  by  the 
Secretary  of  War  or  any  other  agency  of  the  United  States.  The  Secretary 
of  War  shall  as  soon  as  is  practicable,  dispose  of  boats,  barges,  tugs,  and  other 
transportation  facilities  purchased  or  constructed  for  use  upon  the  said  caual, 
and,  pending  final  disposition,  the  Secretary  of  War  may  lease  the  same :  Pra^ 
vided.  That  all  the  money  obtained  from  the  sale  or  lease  of  these  boats, 
barges,  and  tugs  shall  be  available  until  expended  by  the  inland  and  coastwise 
waterways  seinrice  of  the  War  Department  in  the  inauguration  and  development 
of  other  inland,  canal,  and  coastwise  waterways  in  accordance  with  the  expressed 
desire  of  Congress  in  section  500  of  the  Transportation  Act,  1920:  Provided 
further,  That  not  to  exceed  25  per  centum  of  the  boats,  barges,  and  tugs  built 
or  purchased  for  the  United  States,  herein  authorized  to  be  sold,  may  be  retained 
by  the  United  States  for  the  operation  of  other  inland,  canal,  or  coastwise  routes 
of  the  United  States  until  such  equipment  can  be  replaced  by  other  equipment 
to  be  purchased  from  funds  received  from  the  sale  prescribed  above. 

For  section  201  of  "  Transportation  Act  **  affected  by  provisions  of  the  text,  see  1920  Supp. 
Fed.  Stat.  Ann.   (2d  ed.)  73. 
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[Sec.  1.]  •  •  •  ['*  Transportation  Act  "—  amendment  of  sec.  201  (c)  — 
terminal  facilities  —  construction  by  Secretary  of  War.]  That  section  201  (c),  v^ 
Transportation  Act,  1920,  be  amended  by  .striking  out  the  words  '*  whose  con- 
stitution prohibits  the  ownership  of  such  terminal  facilities  by  other  than  the 
State  or  a  political  subdivision  thereof,"  and  insert  in  lieu  thereof  the  following : 
**  municipality  or  transportation  company;  or  to  expend  such  moneys  for 
necessary  terminal  improvements  and  facilities  upon  property  leased  from 
States,  cities,  or  transportation  companies  under  terms  approved  by  the  Inter- 
state Commerce  Commission,  or  otherwise,  in  accordance  with  any  order  rendered 
by  said  commission  under  subheading  (a),  paragraph  13,  section  6,  Interstate 
Commerce  Act." 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 
For  section  201(c)   oif  '* Transportation  Act"  here  amended,  see  1920  Supp.  Fed.  Stat. 
Ann.   (2d  ed.)   74. 


An  Act  To  amend  section  407  of  the  Transportation  Act  of  1920. 

\Aci,  of  June  10,  1921.] 

[Transportation  Act  —  amendment  of  sec.  407  —  consolidation  of  telephone 
companies.]  That  section  407  of  the  Transjportation  Act  of  1920  be,  and  it  is 
hereby,  amended  by  adding  thereto  a  new  paragraph  designated  as  para- 
graph (9),  as  follows: 

**  (9)  Upon  application  of  one  or  more  telephone  companies  for  authority  to 
consolidate  their  properties  or  a  part  thereof  into  a  single  company,  or  for 
authority  for  one  or  more  such  companies  to  acquire  the  whole  or  any  part  of  the 
property  of  another  telephone  company  or  other  telephone  companies  or  the 
control  thereof  by  the  purchase  of  securities  or  by  lease  or  in  any  other  like 
manner,  when  such  consolidated  company  would  be  subject  to  this  Act,  the  com- 
mission shall  fix  a  time  and  place  for  a  public  hearing  upon  such  application 
and  shall  thereupon  give  reasonable  notice  in  writing  to  the  governor  of  each 
of  the  States  in  which  the  physical  property  affected,  or  any  part  thereof,  is 
situated,  and  to  the  State  public  service  commission  or  other  regulatory  body, 
if  any,  having  jurisdiction  over  telephone  companies,  and  to  such  other  persons 
as  it  may  deem  advisable.  After  such  public  hearing,  if  the  commission  finds 
that  the  proposed  consolidation,  acquisition,  or  control  will  be  of  advantage  to 
the  persons  to  whom  service  is  to  be  rendered  and  in  the  public  interest,  it  shall 
certify  to  that  effect;  and  thereupon  any  Act  or  Acts  of  Congress  making  the 
proposed  transaction  unlawful  shall  not  apply.  Nothing  in  this  paragraph 
contained  shall  be  construed  as  in  any  wise  limiting  or  restricting  the  powers  of 
the  several  States,  as  now  existing  to  control  and  regulate  telephone  companies." 

For  sec.  407  of  the  Transportation  Act,  here  amended,  see  1920  Supp.  102. 
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Act  of  Nov.  23,  1921  {Act  Supplemental  to  National  Prohibition  Act),  228, 
Sec.  1.  Terms  in  Act  Defined,  228.  , 

2.  Prescriptions  for  Medicinal  Purposes  of  Spirituous  and   Vinous 
Liquors  —  Importation,  Reimportation  and  Manufacture,  228. 
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Sec.  3,  Territory  Affected  by  National  Prohibitum  Act  —  Hawaii  —  Virgin 
Islands  —  Courts,  229. 

4.  Regtilations  —  Making  by  Commissioner  —  Penalty  for  Violations, 

229, 

5.  National  Prohibition  Act  as  Affecting  Laws  in  Existence  al  Time  of 

Enactment  —  Loss  of  Distilled  Spirits  as  Affecting  Payment  of 
Tax  Thereon,  229, 

6.  Immunity  of  Private  Dwelling  from  Search  Without  Warrant-^ 

Impersonaling  United  States  Officer  or  Employee,  230, 

CROSS-REFERENCE 

See  also  INTERNAL  REVENUE 

An  Act  Supplemental  to  the  National  Prohibition  Act.^ 

[Act  of  Nov.  23, 1921.] 

[Sec.  1.]  [Terms  in  Act  defined.]  That  the  words  "  person,"  **  commis- 
sioner," ''application,"  "permit,"  "regulation,"  and  "liquor,"  and  the 
phrase  "  intoxicating  liquor,"  when  used  in  this  Act,  shall  have  the  same  mean- 
ing as  they  have  in  Title  II  of  the  National  Prohibition  Act. 


Sbo.  2.  [Prescriptions  for  medicinal  purposes  of  spirituous  and  vinous 
liquors  —  importations,  reimportation  and  manufacture.]  That  only  spiritu- 
ous and  yinous  liquor  may  be  prescribed  for  medicinal  purposes,  and  all  per- 
mits to  prescribe  and  prescriptions  for  any  other  liquor  shall  be  void.  No 
physician  shall  prescribe,  nor  shall  any  person  sell  or  furnish  on  any  prescrip- 
tion, any  vinous  liquor  that  contains  more  than  24  per  centum  of  alcohol  by 
volume,  nor  shall  anyone  prescribe  or  sell  or  furnish  on  any  prescription  more 
than  one-fourth  of  one  gallon  of  vinous  liquor,  or  any  such  vinous  or  spirituous 
liquor  that  contains  separately  or  in  the  aggregate  more  than  one-half  pint  of 
alcohol,  for  use  by  any  person  within  any  period  of  ten  days.  No  physician  shall 
be  furnished  with  more  than  one  hundred  prescription  blanks  for  use  in  any 
period  of  ninety  days,  nor  shall  any  physician  issue  more  than  that  number  of 
prescriptions  within  any  such  period  unless  on  application  therefor  he  shall 
make  it  clearly  apparent  to  the  commissioner  that  for  some  extraordinary  reason 
a  larger  amount  is  necessary,  whereupon  the  necessary  additional  blanks  may 
be  furnished  him.  But  this  provision  shall  not  be  construed  to  limit  the  sale  of 
any  article  the  manufacture  of  which  is  authorized  under  section  4,  Title  II,  of 
the  National  Prohibition  Act. 

If  the  commissioner  shall  find  after  hearing,  upon  notice  as  required  in  sec- 
tion 5  of  Title  II  of  the  National  Prohibition  Act,  that  any  article  enumerated 
in  subdivisions  b,  c,  d,  or  e  of  section  4  of  Title  II  of  said  National  Prohibition 
Act  is  being  used  as  a  beverage,  or  for  intoxicating  beverage  purposes,  he  may 
require  a  change  of  formula  of  such  article  and  in  the  event  that  such  change 
is  not  made  within  a  time  to  be  named  by  the  commissioner  he  may  cancel  the 
permit  for  the  manufacture  of  such  article  unless  it  is  made  clearly  to  appear 
to  the  commissioner  that  such  use  can  only  occur  in  rare  or  exceptional  instances, 
but  such  action  of  the  commissioner  may  by  appropriate  proceedings  in  a  court 
of  equity  be  reviewed,  as  provided  for  in  section  5,  Title  II,  of  said  National 
Prohibition  Act :    Provided,  That  no  change  of  formula  shall  be  required  and 

*  For  National  Prohibition  Act,  see  1919  Supp.  F«d.  Stat.  Ann.  197. 
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no  permit  to  manufacture  any  article  under  subdivision  (E),  section  4,  Title  II 
of  the  National  Prohibition  Act  shall  be  revoked  unless  the  sale  or  use  of  such 
article  is  substantially  increased  in  the  community  by  reason  of  its  use  as  a 
beverage  or  for  intoxicating  beverage  purposes. 

No  spirituous  liquor  shall  be  imported  into  the  United  States,  nor  shall  any 
permit  be  granted  authorizing  the  manufacture  of  any  spirituous  liquor,  save 
alcohol,  until  the  amount  of  such  liquor  now  in  distilleries  or  other  bonded 
warehouses  shall  have  been  reduced  to  a  quantity  that  in  the  opinion  of  the 
commissioner  will,  with  liquor  that  may  thereafter  be  manufactured  and 
imported,  be  suflScient  to  supply  the  current  need  thereafter  for  all  nonbeverage 
uses :  Provided,  That  no  vinous  liquor  shall  be  imported  into  the  United  States 
unless  it  is  made  to  appear  to  the  commissioner  that  vinous  liquor  for  such  non- 
beverage  use  produced  in  the  United  States  is  not  sufficient  to  meet  such  non- 
beverage  needs :  Provided  further,  That  this  provision  against  importation  shall 
not  apply  to  shipments  en  route  to  the  United  States  at  the  time  of  the  passage 
of  this  Act :  And  provided  further,  That  the  commissioner  may  authorize  the 
return  to  the  United  States  under  such  regulations  and  conditions  as  he  may 
prescribe  any  distilled  spirits  of  American  production  exported  free  of  tax  and 
reimported  in  original  packages  in  which  exported  and  consigned  for  redepo^t 
in  the  distillery  bonded  warehouse  from  which  originally  removed. 

Sec.  3.  [Territory  affected  by  National  Prohibition  Act  —  Hawaii  —  Virgin 
Islands  —  courts.]  That  this  Act  and  the  National  Prohibition  Act  shall  apply 
not  only  to  the  United  States  but  to  all  territory  subject  to  its  jurisdiction, 
including  the  Territory  of  Hawaii  and  the  Virgin  Islands;  and  jurisdiction  is 
conferred  on  the  courts  of  the  Territory  of  Hawaii  and  the  Virgin  Islands  to 
enforce  this  Act  and  the  National  Prohibition  Act  in  such  Territory  and  Islands. 

Sec.  4.  [Begnlations  —  making  by  commissioner  —  penalty  for  violations.] 

That  regulations  may  be  made  by  the  commissioner  to  carry  into  effect  the  pro- 
/^  visions  of  this  Act.    Any  person  who  violates  any  of  the  provisions  of  this  Act 

shall  be  subject  to  the  penalties  provided  for  in  the  National  Prohibition  Act. 

Sec.  5.  [National  Prohibition  Act  as  affecting  laws  in  existence  at  time  of 
enactment — loss  of  distilled  spirits  as  affecting  payment  of  tax  thereon.] 

That  all  laws  in  regard  to  the  manufacture  and  taxation  of  and  traflBc  in  intoxi- 
cating liquor,  and  all  penalties  for  violations  of  such  laws  that  were  in  force 
when  the  National  Prohibition  Act  was  enacted,  shall  be  and  continue  in  force, 
as  to  both  beverage  and  nonbeverage  liquor,  except  such  provisions  of  such 
laws  as  are  directly  in  conflict  with  any  provision  of  the  National  Prohibition 
Act  or  of  this  Act ;  but  if  any  act  is  a  violation  of  any  of  such  laws  and  also  of 
the  National  Prohibition  Act  or  of  this  Act,  a  conviction  for  such  act"  or  offense 
under  one  shall  be  a  bar  to  prosecution  therefor  under  the  other.  All  taxes  and 
tax  penalties  provided  for  in  section  35  of  Title  II  of  the  National  Prohibition 
Act  shall  be  assessed  and  collected  in  the  same  manner  and  by  the  same  procedure 
as  other  taxes  on  the  manufacture  of  or  traflSc  in  liquor. 

If  distilled  spirits  upon  which  the  internal-revenue  tax  has  not  been  paid  are 
lost  by  theft,  accidental  fire,  or  other  casualty  while  in  possession  of  a  common 
carrier  subject  to  the  Transportation  Act  of  1920  or  the  Merchant  Marine  Act, 
1920,  or  if  lost  by  theft  from  a  distillery  or  other  bonded  warehouse,  and  it 


230  FED.  STAT.  ANN.— 1921  SUPP. 

shall  be  made  to  appear  to  the  commissioner  that  such  losses  did  not  occur  as  the 
result  of  negligence,  connivance,  collusion,  or  fraud  on  the  part  of  the  owner 
or  person  legally  accountable  for  such  distilled  spirits,  no  tax  shall  be  assessed 
or  collected  upon  the  distilled  spirits  so  lost,  nor  shall  any  tax  penalty  be  imposed 
or  collected  by  reason  of  such  loss,  but  the  exemption  from  the  tax  and  penalty 
shall  only  be  allowed  to  the  extent  that  the  claimant  is  not  indemnified  against 
or  recompensed  for  such  loss.  This  provision  shall  apply  to  any  claim  for  taxes 
or  tax  penalties  that  may  have  accrued  since  the  passage  of  the  National  Pro- 
hibition Act  or  that  may  accrue  hereafter.  Nothing  in  this  section  shall  be 
construed  as  in  any  manner  limiting  or  restricting  the  provisions  of  Title  III  of 
the  National  Prohibition  Act. 

Sec.  6.  [Immunity  of  private  dwelling  from  search  without  warrant  — 
impersonating  United  States  officer  or  employee.]  That  any  officer,  agent,  or 
employee  of  the  United  States  engaged  in  the  enforcement  of  this  Act,  or  the 
National  Prohibition  Act,  or  any  other  law  of  the  United  States,  who  shall  search 
any  private  dwelling  as  defined  in  the  National  Prohibition  Act,  and  occupied 
as  such  dwelling,  without  a  warrant  directing  such  search,  or  who  while  so 
engaged  shall  without  a  search  warrant  maliciously  and  without  reasonable 
cause  search  any  other  building  or  property,  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  fined  for  a  first  offense  not  more  than  $1,000, 
and  for  a  subsequent  offense  not  more  than  $1,000  or  imprisoned  not  more  than 
one  year,  or  both  such  fine  and  imprisonment. 

Whoever  not  being  an  officer,  agent,  or  employee  of  the  United  States  shall 
falsely  represent  himself  to  be  such  officer,  agent,  or  employee  and  in  such 
assumed  character  shall  arrest  or  detain  any  person,  or  shall  in  any  manner 
search  the  person,  buildings,  or  other  property  of  any  person,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be  punished  by  a  fine 
of  not  more  than  $1,000,  or  imprisoned  for  not  more  than  one  year,  or  by  both 
such  fine  and  imprisonment. 


INVENTIONS 

See  Patents 
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See  Public  Lands;  Waters 


JUDGES 

See  Judicial  Officers;  Judiciary 
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JUDICIAL  OFFICERS 

Ad  of  Feb.  11,  lO^t,  231. 

United  States  District  Courts  —  Clerks  —  Appointments  —  Fees 
and  Emoluments  —  Salaries,  231. 

Act  of  March  2, 1921  (Diplo^natic  and  Consular  Appropriotxfm  Act).  231, 

Sec.  1.  United  States  Court  for  China  —  Expenses  of  Judge  and  District 
Attorney  During  Sessions  Away  from  Shanghai,  231. 

Act  of  March  4,  1921  (Sundry  CivU  Appropriation  Act),  232. 

Sec.  1.  Marshals  and  Deputy  Marshals  —  Per  Diem  in  Lieu  of  Subsistence, 
232. 

District  Attorneys  and  Assistants  —  Per  Diem  in  Lieu  of  Sub- 
sistence, 232. 

Assistant  District  Attorneys  —  Compensation,  232. 

Clerks  of  Courts  and  Assistants  —  Salaries  and  Compensation  — 
District  of  Columbia  —  Hawaii  —  Porto  Rico,  232. 

Criers  and  Bailiffs — Attendance  —  acation,  232. 

Act  of  June  16, 1921  (Deficiency  Appropriation  Act)  233. 

Sec.    1.  Foreign  Counsel  Employed  by  Attorney-Oeneral  —  Oath  of  Office, 
233. 
United  States  District  Courts  —  Clerks,  Deputies  and  Assistants 
Serving  as  United  States  Commissioners  —  Compensation,  233. 
Clerks,  Deputies  and  Assistants  —  Gratuities,  233. 

An  Act  To  amend  section  1  of  an  Act  approved  February  26,  1919,  entitled 
"An  Act  to  fix  the  salaries  of  the  clerks  of  the  United  States  district 


courts  and  to  provide  for  their  office  expenses,  and  for  other  purposes." 

[Act  of  Feb.  11,  1921.] 

[United  States  district  courts  —  clerks  —  appointments  —  fees  and  emolu- 
ments—  salaries.]  That  section  1  of  the  Act  approved  February  26,  1919, 
entitled  **An  Act  to  fix  the  salaries  of  the  Clerks  of  the  United  States  district 
coui'ts  and  to  provide  for  their  office  expenses,  and  for  other  purposes,"  is 
hereby  amended  to  read  as  follows : 

**  Section  1.  That  on  and  after  the  1st  day  of  July,  1918,  all  clerks  of 
the  United  States  district  courts  shall  be  appointed  by  the  judge  for  the  district, 
or  the  senior  judge  if  there  be  more  than  one  judge  in  the  district,  and  all 
fees  and  emoluments  authorized  by  law  to  be  paid  to  the  clerks  of  the  United 
States  district  courts,  except  the  clerks  of  the  district  courts  of  Alaska,  shall 
be  charged  as  heretofore  and  shall  be  collected,  as  far  as  possible,  and  paid  into 
the  Treasury  of  the  United  States  in  such  manner  and  at  such  times  as  herein- 
after provided;  and  such  clerks  shall  be  paid,  in  lieu  of  the  fees  and  emolu- 
ments now  allowed  by  law,  an  annual  salary  as  hereinafter  provided:  Pro- 
vided, That  this  section  shall  not  be  construed  to  require  or  authorize  fees  to 
be  charged  or  collected  from  the  United  States." 

For  this   section   as   originally   enacted,   see    1919    Siipp.   Fed.   Stat.   Ann.   224. 


[Sec.  1.]     •  •  •    [United  States  Court  for  China  —  expenses  of  judge  and 
district  attorney  during  sessions  away  from  Shanghai.]     The  judge  of  the 
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said  court  and  the  district  attorney  shall,  when  the  sessions  of  the  court  are 
held  at  other  cities  than  Shanp:hai,  receive  in  addition  to  their  salaries  their 
necessary  actual  expenses  during  such  sessions,  not  to  exceed  $8  per  day  each. 

This  is  from  the  Diplomatic  and  Consular  Appropriation  Act  of  March  2,   1921. 


[Sec.  1.]  ^^  *  [Marshals  and  deputy  marshals  —  per  diem  in  lien  of 
subsistence.]  That  marshals  and  office  deputy  marshals  (except  in  the  District 
of  Alaska)  may  be  granted  a  per  diem  of  not  to  exceed  $4  in  lieu  of  subsistence, 
instead  of,  but  under  the  conditions  prescribed  for,  the  present  allowance  for 
actual  expenses  of  subsistence. 

This  and  the  four  paragraphs  which  follow  are  from  the  Sundry  Civil  Appropriation  Act 
of  March  4,  1921. 

He  ♦  He  [District  attorneys  and  assistants  —  per  diem  in  lien  of  subsist- 
ence.] That  United  States  district  attorneys  and  their  regular  assistants  may 
be  granted  a  per  diem  of  not  to  exceed  $4  in  lieu  of  subsistence,  instead  of,  but 
under  the  conditions  prescribed  for,  the  present  allowance  for  actual  expenses 
of  subsistence. 

See  note  to  preceding  paragraph. 

*  *  4c  [Assistant  district  attorneys  —  compensation.]  That  except  as 
otherwise  prescribed  by  law  the  compensation  of  such  of  the  assistant  district 
attorneys  authorized  by  section  8  of  the  Act  approved  May  28,  1896,  as  the 
Attorney  General  may  deem  necessary,  may  be  fixed  at  not  exceeding  $3,000 
per  annum. 

See  note  to  the  first  paragraph  of  this  section. 

For  Act  of  May  28,  1896,  section  8.  mentioned  in  the  text,  see  4  Fed.  Stat.  Ann.  f2d  ed.) 
622. 

«  ♦  ♦    [Clerks  of  courts  and  assistants  —  salaries  and  compensation  —  Dis- 
trict of  Columbia  —  Hawaii  —  Porto  Bico.]    That  provisions  of  the  Act  entitled 
''An  Act  to  fix  the  salaries  of  the  clerks  of  the  United  States  district  courts  and 
to  provide  for  their  ofiice  expenses,  and  for  other  purposes, ' '  approved  February 
J  26, 1919,  shall  be  applicable  on  and  after  July  1, 1921,  to  the  clerk  of  the  Supreme 

Court  of  the  District  of  Columbia,  excepting  that  said  clerk  shall  be  appointed 
as  heretofore  by  said  Court  in  General  Term,  and  to  the  clerks  of  the  district 
courts  of  the  United  States  for  Hawaii  and  Porto  Rico :  Provided  further^  That 
no  clerk  or  deputy  clerk  or  assistant  in  the  office  of  the  clerk  of  a  United  States 
district  court  shall  receive  any  compensation  or  emoluments  through  any  office 
or  position  to  which  he  may  be  appointed  by  the  court,  other  than  that  received 
as  such  clerk,  deputy  clerk,  or  assistant,  whether  from  the  United  States  or  from 
private  litigants. 

See  note  to  the  first  paragraph  of  this  section. 


'St  pan 
;,  1910, 


For  Act  of  Feb.  26,  1919,  mentioned  in  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  224. 

*  *  *  [Oriers  and  bailiffs  —  attendance  —  vacation.]  That  all  persons 
employed  under  section  715  of  the  Revised  Statutes  shall  be  deemed  to  be  in 
actual  attendance  when  they  attend  upon  the  order  of  the  courts:  Provided 
further,  That  no  such  person  shall  be  employed  during  vacation. 

See  note  to  first  paragraph  of  this  section. 

For  R.  S.  sec  715  (Jud.  Code,  sec.  5),  mentioned  in  the  text,  see  4  Fed.  fitat.  Ann.  (2d  ed.) 
SI 9  note. 
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[Sec.  1.]    *    *    *    [Foreign  counsel  employed  by  Attomey-Ckneral  —  oath 

of  office.]  For  payment  of  foreign  counsel  employed  by  the  Attorney  General 
in  special  cases  (such  counsel  shall  not  be  required  to  take  oath  of  office  in  accord- 
ance with  section  366,  Bevised  Statutes  of  the  United  States),  to  be  avail- 
able   •    •    • 

This  and  the  two  foUowing  paragraphs  are  from  the  Deficiency  Appropriation  Act  of 
June  16,  1921. 

For  R.  S.  sec.  369,  mentioned  in  the  text,  see  4  Fed.  Stat.  Ann.  (2d  ed.)  622. 

*  *  *  [United  States  District  Courts  —  Clerks,  deputies  and  assistants 
serving  as  United  States  Commissioners  —  compensation.]  That  clerks  of 
United  States  district  courts,  their  deputies  and  assistants,  who  are  or  may  be 
appointed  United  States  commissioners,  may  receive  compensation  for  both, 
offices  in  an  aggregate  amount  not  exceeding  the  rate  of  $2,000  per  annum : 

See  note  to  preceding  paragraph. 

[Clerks,  deputies  and  assistants  —  gratuities.]  That  the  acceptance  of  pay- 
ment for  personal  services  from  private  litigants  shall  be  deemed  a  vacation  of 
their  appointments  as  clerks,  deputy  clerks,  or  clerical  assistants. 

See  note  to  first  paragraph  of  the  section. 
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Act  of  Feb.  27,  1921,  234. 

District  Courts  —  Connecticut  —  Terms  —  Sec.  74  of  Jud.  Code 
Amended,  234. 

Act  of  March  4,  1921,  234. 

District    Courts  —  New    Mexico  —  Circuit  —  Officers  —  Terms  •— r 
Sec.  13  of  Act  of  June  20,  1910,  Amended,  234. 

Act  of  June  25, 1921,  235. 

Sec.  1.  North  Dakota  Judicial  District  — Additional  Judge,  235. 
2.  Retirement,  etc.,  of  Senior  Judge  —  Filling  Vacancy,  235. 

Act  of  June  25,  1921,  235. 

Sec.l.  West  Virginia  Southern  Judicial  District — Additonal  Judge,  235. 
2.  Retirement,  etc.,  of  Senior  Judge  —  Filling  Vacancy,  235. 

Act  of  Nov.  23, 1921  C'  Revenue  Act  of  1921  "),  236. 

Sec.  1310  {c).  Jurisdiction    of   District    Courts  —  Of   Suits   Against    the 

United  States  —  Sec.  24  of  Jud.  Code  Amended,  236. 
1324  (b).  Court  of  Claims  —  No  Interest  on  Claim  —  Sec.  177  of  Jud. 
Code  Amended,  236. 

Res.  of  Dec.  22  1921  (Act  Amending  R.  S.  Sec.  955),  236. 

Procedure  in  General  —  Death  of  Parties  —  Revivor  —  R.  S.  Sec. 
955  Amended,  236. 

CROSS-HEFERENCE 

See  also  AGRICULTURE;  JUDICIAL  OFFICERS 
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An  Act  To  amend  section  74  of  the  Judicial  Code,  as  amended. 

[Act  of  Feb.  27,  1921.] 

[District  courts  —  Connecticut  —  terms  —  sec.  74  of  Jud.  Code  amended.] 

That  section  74  of  the  Judicial  Code,  as  amended,  be  amended  to  read  as  fol- 
lows: 

**  Sec.  74.  The  State  of  Connecticut  shall  constitute  one  judicial  district,  to 
be  known  as  the  District  of  Connecticut.  Terms  of  the  district  court  shall  be 
held  at  New  Haven  on  the  fourth  Tuesdays  in  February  and  September,  at 
Hartford  on  the  fourth  Tuesday  in  May  and  the  first  Tuesday  in  December,  and 
at  Norwalk  on  the  fourth  Tuesday  in  April :  Provided,  however.  That  suitable 
rooms  and  accommodations  shall  be  furnished  for  the  holdings  of  said  court  and 
for  the  use  of  the  officers  of  said  court  at  Norwalk  free  of  expense  to  the  Govern- 
ment of  the  United  States." 

For  section  74  of  Jud.  Code  here  amended,  see  5  Fed.  Stat.  Ann.  (2d  ed.)   667. 


An  Act  To  amend  an  Act  entitled  "  The  New  Mexico  Enabling  Act/' 

[Act  of  March  4,  1921.] 

[District  courts  —  New  Mexico  —  circuit  —  officers  —  terms  —  sec.  13  of 
Act  of  June  20,  1910,  amended.]  That  section  13  of  the  Act  entitled  "An  Act 
to  enable  the  people  of  New  IMexico  to  form  a  constitution  and  State  gov- 
ernment and  be  admitted  into  the  Union  on  an  equal  footing  with  the  original 
States;  and  to  enable  the  people  of  Arizona  to  form  a  constitution  and  State 
government  and  be  admitted  into  the  Union  on  an  equal  footing  with  the  original 
States/*  approved  June  20,  1910,  is  hereby  amended  to  read  as  follows: 

'*  Sec.  13.  That  the  State,  when  admitted  as  aforesaid,  shall  constitute  one 
judicial  district,  and  the  district  court  of  said  district  shall  be  held  at  the  capi- 
tal of  said  State,  and  the  said  district  shall,  for  judicial  purposes,  be  attached 
to  the  eighth  judicial  circuit.  There  shall  be  appointed  for  said  district  one 
district  judge,  one  United  States  attorney,  and  one  United  States  marshal.  The 
judge  of  said  district  shall  receive  a  yearly  salary  the  same  as  other  similar 
judges  of  the  United  States,  payable  as  provided  for  by  law,  and  shall  reside 
in  the  district  to  which  he  is  appointed.  There  shall  be  appointed  a  clerk  of 
said  court,  who  shall  keep  his  office  at  the  capital  of  said  State.  The  regular 
terms  of  said  court  shall  be  held  on  the  first  Monday  in  March  and  the  first  Mon- 
day in  September  of  each  year.  The  district  court  for  said  district  and  the 
judges  thereof  shall  possess  the  same  powers  and  jurisdiction  and  perform  the 
same  duties  required  to  be  performed  by  the  other  district  court  and  judges  of 
the  United  States,  and  shall  be  governed  by  the  same  laws  and  regulations. 
The  marshal,  district  attorney,  and  the  clerks  of  the  district  court  of  said  dis- 
trict, and  all  other  officers  and  persons  performing  duties  in  the  administration 
of  justice  therein,  shall  severally  possess  the  powers  and  perform  the  duties 
lawfully  possessed  and  required  to  be  performed  by  similar  officers  in  other  dis- 
tricts of  the  United  States,  and  shall,  for  the  services  they  may  perform,  receive 
the  fees  and  compensation  now  allowed  by  law  to  officers  performing  similar 
services  for  the  United  States  in  the  Territory  of  New  Mexico.  *' 
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An  Act  Authorizing  the  appointment  of  on  additional  judge  for  the  district 

of  North  Dakota. 

[Act  of  June  25,  1921,] 

[Sec.  1.]  [North  Dakota  judicial  district  —  additional  judge.]  That  the 
President  of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  an  additional  judge  of  the  District  Court  of  the  United  States  for 
the  judicial  district  of  the  State  of  North  Dakota,  who  shall  possess  the  same 
powers,  perform  the  same  duties,  and  receive  the  same  compensation  and  allow- 
ance as  the  present  judge  of  said  district,  and  the  judge  so  appointed  shall  be  held 
and  treated  as  the  senior  judge  and  shall  exercise  such  powers  and  perform  such 
duties  in  that  judicial  district  as  may  be  incident  to  seniority. 

Sec.  2.  [Retirement,  etc.,  of  senior  judge  —  filling  vacancy.]  That  when- 
ever a  vacancy  shall  occur  in  the  office  of  the  district  judge  for  the  district  of 
North  Dakota,  by  the  retirement,  disqualification,  or  death  of  the  judge  senior 
in  commission,  such  vacancy  shall  not  be  filled,  and  thereafter  there  shall  be  but 
one  district  judge  in  said  district. 


An  Act  Providing  for  the  appointment  of  an  additional  district  judge  for  the 
southern  judicial  district  of  the  State  of  West  ^Hrginia. 

[Act  of  June  25, 1921.] 

[Sec.  1.]  [West  Virginia  southern  judicial  district  —  additional  judge.] 
That  the  President  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  an  additional  judge  of  the  district  court  of  the  United 
States  for  the  southern  judicial  district  of  the  State  of  West  Virginia,  who 
shall  possess  the  same  powers,  perform  the  same  duties,  and  receive  the  same 
compensation  and  allowance  as  the  present  judge  of  said  district,  and  the  judge 
so  appointed  shall  be  held  and  treated  as  the  senior  judge  and  shall  exercise 
such  powers  and  perform  such  duties  in  that  judicial  district  as  may  be  incident 
to  seniority. 

Sec.  2.  [Betirement,  etc.,  of  senior  judge  —  filling  vacancy.]  That  when- 
ever a  vacancy  shall  occur  in  the  office  of  the  district  judge  for  the  southern  dis- 
trict of  West  Virginia  senior  in  commission  such  vacancy  shall  not  be  filled, 
and  thereafter  there  shall  be  but  one  district  judge  in  said  district. 


Sec.  1310  (e).  [Jurisdiction  of  district  courts  —  of  suits  against  the  United 
States  —  sec.  24  of  Jud.  Code  amended.]  Paragraph  Twentieth  of  section  24 
of  the  Judicial  Code  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph : 

*'  Concurrent  with  the  Court  of  Clainu?,  of  any  suit  or  proceeding,  commenced 
after  the  passage  of  the  Revenue  Act  of  1921,  for  the  recovery  of  any  internal- 
revenue  tax  alleged  to  have  been  erroneously  or  illegally  assessed  or  collected, 
or  of  any  penalty  claimed  to  have  been  collected  without  authority  or  any  sum 
alleged  to  have  been  excessive  or  in  any  manner  wrongfully  collected,  under  the 
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internal-revenue  laws,  even  if  the  claim  exceeds  $10,000,  if  the  collector  of 
internal-revenue  by  whom  such  tax,  penalty,  or  sum  was  collected  is  dead  at 
the  time  such  suit  or  proceeding  is  commenced." 

This  and  the  section  which  follows  are  from  the  "  Revenue  Act  of  1921  "  enacted  Nov.  23, 
1921. 

For  the  paragraph  here  amended,  as  it  formerly  read,  see  4  Fed.  Stat.  Ann.  (2d  ed.)   1059. 

Sec.  1324  (b).  [Court  of  Claims  —  no  interest  on  claim  —  sec.  177  of  JncL 
Code  amended.]    Section  177  of  the  Judicial  Code  is  amended  to  read  as  follows : 

**  Sec.  177.  No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgment  by  the  Court  of  Claims,  unless  upon  a  contract  expressly 
stipulating  for  the  payment  of  interest,  except  that  interest  may  be  allowed  in 
any  judgment  of  any  court  rendered  after  the  passage  of  the  Revenue  Act  of 
1921  against  the  United  States  for  any  internal-revenue  tax  erroneously  or 
illegally  assessed  or  collected,  or  for  any  penalty  collected  without  authority  or 
any  sum  which  was  excessive  or  in  any  manner  wrongfully  collected,  under  the 
internal-revenue  laws." 

See  note  to  preceding  paragraph. 

For  sec.  177  as  it  formerly  read,  see  5  Fed.  Stat.  Ann.   (2d  ed.)   680. 


Joint  Resolution  To  amend  an  Act  entitled  "An  Act  to  amend  section  956  of 
the  Revised  Statutes  by  extending  the  jurisdiction  of  conrts  in  cases  of 


revivor. ' ' 


[Res.  of  Dec.  22,  1921,  No.  35.] 


[Procednre  in  general  —  death  of  parties  —  revivor  —  R.  S.  sec.  956 
amended.]  That  an  Act  entitled  "An  Act  to  amend  section  955  of  the  Revised 
Statutes  by  extending  the  jurisdiction  of  courts  in  cases  of  revivor,*'  approved 
November  23,  1921  (Public  Numbered  104),  be  amended  so  as  to  read  as  follows: 

**  Sec.  955.  When  either  of  the  parties,  whether  plaintiff  or  petitioner  or 
defendant,  in  any  suit  in  any  court  of  the  United  States,  dies  before  final  judg- 
ment, the  executor  or  administrator  of  such  deceased  party  may,  in  case  the 
cause  of  action  survives  by  law,  prosecute  or  defend  any  such  suit  to  final  judg- 
ment. The  defendant  shall  answer  accordingly,  and  the  court  shall  hear  and 
determine  the  cause  and  render  judgment  for  or  against  the  executor  or  admin- 
istrator, as  the  case  may  require.  And  if  such  executor  or  administrator,  hav- 
ing been  duly  served  with  a  scire  facias  from  the  office  of  the  clerk  of  the  court 
where  the  suit  is  depending  twenty  days  beforehand,  neglects  or  refuses  to 
become  party  to  the  suit,  the  court  may  render  judgment  against  the  estate  of 
the  deceased  party  in  the  same  manner  as  if  the  executor  or  administrator  had 
voluntarily  made  himself  a  party.  The  executor  or  administrator  who  becomes 
a  party  as  aforesaid  shall,  upon  motion  to  the  court,  be  entitled  to  a  continuance 
of  the  suit  until  the  next  term  of  said  court. 

^'  The  provisions  of  this  section  shall  apply  to  suits  in  equity  and  in  admiralty 
as  well  as  to  suits  at  law,  and  the  jurisdiction  of  all  courts  of  the  United  States 
shall  extend  to  and  over  executors  and  administrators  of  any  party,  who  dies 
before  final  judgment  or  decree,  appointed  under  the  laws  of  any  State  or  Terri- 
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tory  of  the  United  States,  and  such  courts  shall  have  jurisdiction  within  two 
years  from  the  date  of  the  death  of  the  party  to  the  suit  to  issue  its  scire  facias 
to  executors  and  administrators  appointed  in  any  State  or  Territory  of  the 
United  States  which  may  be  served  in  any  judicial  district  by  the  marshal 
thereof:  Provided,  however,  That  no  executor  or  administrator  shall  be  made 
a  party  unless  such  service  is  made  before  final  settlement  and  distribution  of 
the  estate  of  said  deceased  party  to  the  suit." 

.Sec.  2.  That  the  provisions  of  section  955  of  the  Revised  Statutes  of  the 
United  States  as  amended  by  this  Act  shall  apply  to  suits  in  which  any  party 
has  deceased  prior  to  the  passage  of  this  amendatory  Act  as  well  as  to  suits  in 
which  any  party  may  die  hereafter. 

The  Act  of  Nov.  23,  1921,  amended  by  this  resolution,  differed  from  it  in  containing  in 
the  second  paragraph  of  the  first  section  after  the  words  "or  Territory  of  the  United 
States,"  where  they  first  occur,  the  words  "  in  which  the  action  is'  pending."  These  latter 
words  were  stricken  out  by  the  amending  resolution. 

For  £.  S.  sec.  955,  here  amended,  see  4  Fed.  Stat.  Ann.    (2d  ed.)   111. 


LABOR 

Act  of  Dec.  15,  1921  (Deficiency  Appropriation  Act),  237. 

[Sec.  1.]  Offices  of  Commissioner  of  Mediation  and  Conciliation  —  Aholishr 
ment,  237. 

CROSS-REFERENCE 

Tax  on  Employment  of  Child  Labor,  see  INTERNAL  REVENUE 


[S£c.  1.]  «  *  ♦  [Offices  of  CJommiflsioner  of  Mediation  and  Ooneiliation — 
abolishment.]  The  ofiices  of  Commissioner  of  Mediation  and  Conciliation  and 
Assistant  Commissioner  of  Mediation  and  Conciliation  are  abolished  after  Decern* 
ber  31,  1921. 

This  is  from  the  ''  First  Deficiency  Appropriation  Act,  fiscal  year  1922,"  approved  Dee. 
15,  1921. 

The  offices  here  abolished  were  created  by  Act  of  July  15,  1913,  sec.  11,  and  will  be  found 
in  6  Fed.  Stat.  Ann.    (2d  ed.)    267. 


LABOR  DEPARTMENT 

Children's  Bureau  of  Labor  Department,  see  Health  and  Quarantine 


LAND  banks 

See  Agriculture 
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LANDLORD  AND  TENANT 

See  District  or  Golumbu. 


LEAVENWORTH  PENITENTIARY 

See  Prisons  and  Prisoners 


LEVER  ACT 

See  Pood  and  Fuel 


LIBERTY  BOND  ACTS 

See  PxTBUC  Debt;  War  Department  and  Military  Establishment 


LIGHTS  AND  BUOYS 

Act  of  March  4, 1921  {Sundry  CivU  Appropriation  Act),  238. 

Sec.  1.  Lighthouse   Service  —  Officers   and  Employees  —  Retirement  — 
Payy  238. 

[Seo.  1.]  *  *  *  [Idghthoiuie  service  —  officers  and  employees  —  retire- 
ment —  pay.]  The  provision  of  section  6  of  the  Act  entitled  '  *  An  Act  to  anthor- 
^  ize  aids  to  navigation  and  for  other  works  in  the  Lighthouse  Service,  and  for 
other  purposes,"  approved  June  20,  1918,  relative  to  compulsory  retirement 
shall  not  apply  to  an  employee  of  the  Lighthouse  Service  if  within  sixty  days 
after  the  passage  of  this  Act  or  not  less  than  thirty  days  before  the  arrival  of 
such  employee  at  the  age  of  seventy,  the  Secretary  of  Commerce  shall  certify 
as  a  matter  of  public  record  that  by  reason  of  his  efficiency  and  willingness  to 
remain  in  the  Lighthouse  Service  of  the  United  States  the  continuance  of  such 
employee  therein  would  be  advantageous  to  the  public  service.  In  that  event 
such  employee  may  be  retained  for  a  term  not  exceeding  two  years,  and  at  the 
end  of  two  years  such  employee  may,  by  similar  certification,  be  continued  for  an 
additional  term  not  exceeding  two  years:  Provided,  however,  That  at  the  end 
of  ten  years  after  this  Act  becomes  effective  no  employee  shall  be  continued  in 
the  Lighthouse  Service  beyond  the  age  of  compulsory  retirement  defined  in  the 
Act  of  June  20,  1918,  referred  to  in  this  paragraph :  Provided  further,  That 
nothing  herein  shall  exclude  or  prevent  any  employee  of  the  Lighthouse  Service 
who  shall  have  reached  the  age  of  compulsory  retirement  within  thirty  da3rs 
before  or  after  the  date  of  the  passage  of  this  Act  from  enjoying  the  privileges 
thereof. 

This  is  from  the  Sundry  Cml  Appropriation  Act  of  March  4,  1921. 
For  section  6  of  Act  of  June  20,  191S,  mentioned  in  the  text,  eee  191S  Supp.  !BU  Stttt* 
Ann.   (2d  ed.)   459. 
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LIMITATION  OF  ACTIONS 

See  Cbiminal  Law 


LIMITATION  OF  ARMAMENT 

See  Navy 


LIVESTOCK 

See  STOCfKYARDS 

MAILS 

See  Postal  Service 

MARSHALS 

See  Judicial  Officers 


MATERNITY 

See  Health  and  Quarantine 


MEAT  FOOD  PRODUCTS 

See  Stockyards 


MEDALS 

See  Shipping  and  Navigation  ;  War  Department  and  Military  Establishment 


MEDICAL  RESERVE  CORPS 

See  War  Department  and  Military  Establishment 
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MEMORIALS 

See  Cehetebibs 


MERCHANT  MARINE 

See  Shipping  and  Navigation 


MIDSHIPMEN 

See  Naval  Academy 


MILITARY    ACADEMY 

Act  of  June  30,  1921  (Army  Appropriation  Act),  240, 

Sec.  1.  Cadets  —  Pay  and  Allowances,  240, 

Surplus    Material    Belonging    to     War    Department  —  Use    hy 

Academy,  240. 
Constructing  Quartermaster  —  Leaves  of  Absence,  240, 

[Seo.  1.]  *  *  *  [Cadets  —  pay  and  aDowances.]  The  pay  of  cadets  for 
the  fiscal  year  ending  June  30,  1922,  shall  be  fixed  at  $780  per  annum  and  one 
ration  per  day  or  commutation  thereof  at  the  rate  of  $1.08  per  ration,  to  be 
paid  from  the  appropriation  for  the  subsistence  of  the  Army :  Provided,  That 
the  sum  of  $250  shall  be  credited  to  each  cadet  who  entered  the  academy  since 
June  15, 1920,  and  to  each  such  cadet  discharged  since  that  date,  to  the  extent  of 
paying  any  balance  due  by  any  such  cadet  to  the  academy  on  account  of  initial 
clothing  and  equipment  issued  to  him :  Provided  further.  That  hereafter  each 
new  cadet  shall,  upon  admission  to  the  United  States  Military  Academy,  be 
credited  with  the  sum  of  $250  to  cover  the  cost  of  his  initial  clothing  and  equip- 
ment issue,  to  be  deducted  subsequently  from  his  pay. 

This  and  the  two  paragraphs  which  follow  are  from  the  Army  Appropriation  Act  of  Jima 
30,  1921. 

•  •  •  [Surplus  material  belonging  to  War  Department — use  by  acad- 
emy.] The  Secretary  of  War  is  hereby  directed  to  turn  over  to  the  United 
States  Military  Academy  without  expense  all  such  surplus  material  as  may  be 
available  and  necessary  for  the  construction  of  temporary  buildings ;  also  surplus 
tools  and  materiel  for  use  in  the  instruction  of  cadets  at  the  academy. 

See  note  to  preceding  paragraph. 

•  •  •  [Constructing  quartermaster — leaves  of  absence.]  That  the  con- 
structing quartermaster,  United  States  Military  Academy,  is  hereby  exempted 
from  all  laws  and  regulations  relative  to  granting  leaves  of  absence  to  employees 
with  pay  while  employed  on  construction  work  at  the  Military  Academy. 

See  note  to  first  paragraph  of  section. 
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MILITARY  ESTABLISHMENT 

See  War  Department  and  Military  Establishment 
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Act  of  March  4,  1921  (Sundry  CivU  Appropriation  Act),  241. 

Sec.    1,  Bureau  of  Mines  —  Officers  of  Public  Health  Service  —  Detail  — 
Compensation,  241. 
Employees  —  Detail  —  Expenses  per  Diem,  241. 
Cooperative  Work  for  Other  Departments  —  Expenses  —  Transfer 
of  Funds,  241. 

Act  of  Aug.  24,  1921,  242. 

Unpatented  Mineral  Claims  —  Annual  Assessment  Work  —  R.  8. 
Sec.  2324  Amended,  242. 

[Sec.  1.]  •  •  •  [Bureau  of  Mines  —  officers  of  Public  Health  Service  — 
detail  —  compensation.]  The  Secretary  of  the  Treasury  may  detail  medical  v^ 
officers  of  the  Public  Health  Service  for  cooperative  health,  safety,  or  sanitation 
work  with  the  Bureau  of  Mines,  and  the  compensation  and  expenses  of  the 
officers  so  detailed  may  be  paid  from  the  applicable  appropriations  made  herein 
for  the  Bureau  of  Mines ; 

This  and  the  paragraphs  which  follow  are  from  the  Sundry  Civil  Appropriation  Act  of 
March  4,  1921. 

•  •  •    [Employees  —  detail  —  expenses  per  diem.]    Persons  employed  dur-      ^ 
ing  the  fiscal  year  1922  in  field  work  outside  of  the  District  of  Columbia  under 

the  Bureau  of  Mines  may  be  detailed  temporarily  for  service  in  the  District  of 
Columbia,  for  purposes  of  preparing  results  of  their  field  work;  all  persons 
so  detailed  shall  be  paid  in  addition  to  their  regular  compensation  only  their 
actual  traveling  expenses  or  per  diem  in  lieu  of  subsistence  in  going  to  and 
returning  therefrom:  Provided,  That  nothing  herein  shall  prevent  the  pay- 
ment to  employees  of  the  Bureau  of  Mines  of  their  necessary  expenses,  or  per 
diem  in  lieu  of  subsistence  while  on  temporary  detail  in  the  District  of  Columbia, 
for  purposes  only  of  consultation  or  investigations  on  behalf  of  the  United  States. 
All  details  made  hereunder,  and  the  purposes  of  each,  during  the  preceding 
fiscal  year  shall  be  reported  in  the  annual  estimates  of  appropriations  to  Con- 
gress at  the  beginning  of  each  regular  session  thereof; 

See  note  to  preceding  paragraph. 

•  •  •  [Oooperatiye  work  for  other  departments  —  expeuBes  —  transfer  of  ^ 
funds.]  During  the  fiscal  year  1922,  the  head  of  any  department  or  inde- 
pendent establishment  of  the  Government  having  funds  available  for  scientific 
investigations  and  requiring  cooperative  work  by  the  Bureau  of  Mines  on 
scientific  investigations  within  the  scope  of  the  functions  of  that  Bureau  and 
which  it  is  unable  to  perform  within  the  limits  of  its  appropriations,  may, 
with  the  approval  of  the  Secretary  of  the  Interior,  transfer  to  the  Bureau  of 
Mines  such  sums  as  may  be  necessary  to  carry  on  such  investigations.     The 
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Secretary  of  the  Treasury  shall  transfer  on  the  books  of  the  Treasury  Depart- 
ment any  sums  which  may  be  authorized  hereunder  and  such  amounts  shall  be 
placed  to  the  credit  of  the  Bureau  of  Mines  for  the  performance  of  work  for 
the  department  or  establishment  from  which  the  transfer  is  made; 

See  note  to  first  paragraph  of  this  aection. 


An  Act  Ohanging  the  period  for  doing  annnal  assessment  work  on  unpatented 
mineral  claims  from  the  calendar  year  to  the  fiscal  year  beginning  Jnly  1 
each  year. 

[Act  of  Aug.  24,  1921.] 

[Unpatented  mineral  claims  —  annual  assessment  work  —  R.  8.  Sec.  2324 
amended.]  That  section  2  of  ''An  Act  to  amend  sections  2324  and  2325  of  the 
Revised  Statutes  of  the  United  States  conceminj?  mineral  lands,*'  approved  Janu- 
ary 22, 1880,  be,  and  the  same  is  hereby,  amended  to  read  as  follows : 

**  Sec.  2.  That  section  2324  of  the  Revised  Statutes  of  the  United  States  be 
amended  by  adding  the  following  words  '  Provided,  That  the  period  within 
which  the  work  required  to  be  done  annually  on  all  unpatented  mineral  claims 
located  since  May  10,  1872,  including  such  claims  in  the  Territory  of  Alaska, 
shall  commence  at  12  o'clock  meridian  on  the  1st  day  of  July  succeeding  the 
date  of  location  of  such  claim :  Provided  further.  That  on  all  such  valid  exist- 
ing claims  the  annual  period  ending  December  31,  1921,  shall  continue  to 
12  o'clock  meridian  July  1,  1922.'  " 

For  R.  S.  see.  2324,  here  amended,  see -6  Fed.  Stat.  Ann.  (2d  ed.)  633. 
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Act  of  Feb.  27, 1921,  243. 

Powers  of  Federal  Reserve  Board  —  Permitting  Federal  Reserve 
Banks  to  Discount  Notes,  etc,  for  Member  Banks  —  Sec.  11  (m) 
of  Federal  Reserve  Act  Amended,  243. 

Act  of  Feb.  27, 1921,  243 

Creation  of  Corporations  to  Bo  Foreign  Banking  —  Depositaries 
in  Insular  Possession  —  Sec.  25  (a)  of  Federal  Reserve  Act 
Amended,  243. 

Act  of  March  1, 1921,  244. 

Requisite  Qualifications  of  Directors  —  R.  S.  Sec.  5146  Amended, 
244. 

Act  of  June  14,  1921,  244. 

Creation  of  Corporations  to  Do  Foreign  Business  —  Capital  Stock 
^-Sec.  25 (a)  of  Federal  Reserve  Act  Amended,  244. 

CROSS-REFERENCES 

Federal  Land  Banks,  see  AGRICULTURE 
War  Finance  Corporation  Act,  see  CORPORATIONS 
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An  Act  To  amend  section  11  (m)  of  the  Act  approved  December  23,  1913, 
known  as  the  Federal  Eeserve  Act,  as  amended  by  the  Acts  approved 
September  7,  1916,  and  March  3,  1919. 

[Act  of  Feb,  27,  1921.] 

[Powers  of  Federal  Reserve  Board  —  permitting  Federal  Beserve  Banks  to 
discount  notes,  etc.,  for  member  banks  —  sec.  11  (m)  of  Federal  Beserve  Act 
amended.]  That  section  11  of  the  Act  approved  December  23,  1913,  known  as 
the  Federal  Reserve  Act,  as  amended,  be  further  amended  by  striking  out  the 
whole  of  subsection  (m),  and  by  substituting  therefor  a  subsection  to  read  as 
follows : 

**  (m)  Upon  the  affirmative  vote  of  not  less  than  five  of  its  members,  the 
Federal  Reserve  Board  shall  have  power  to  permit  Federal  reserve  banks  to 
discount  for  any  member  bank  notes,  drafts,  or  bills  of  exchange  bearing  the 
signature  or  endorsement  of  any  one  borrower  in  excess  of  the  amount  permitted 
by  section  9  and  section  13  of  this  Act,  but  in  no  case  to  exceed  20  per  centum  of 
the  member  bank's  capital  and  surplus:  Provided,  however,  That  all  such 
notes,  drafts,  or  bills  of  exchange  discounted  for  any  member  bank  in  excess 
of  the  amount  permitted  under  such  sections  shall  be  secured  by  not  less  than 
a  like  face  amount  of  bonds  or  notes  of  the  United  States  issued  since  April  24, 
1917,  for  which  the  borrower  shall  in  good  faith  prior  to  January  1,  1921,  have 
paid  or  agreed  to  pay  not  less  than  the  full  face  amount  thereof,  or  certificates  of 
indebtedness  of  the  United  States:  Provided  further,  That  the  provisions 
of  this  subsection  (m)  shall  not  be  operative  after  October  31,  1921." 

Sec.  11  (m)  here  amended  wa«  added  to  sec.  11  by  Act  of  Sept.  16,  1916,  set  out 
in  191S  Supp.  Fed.  Stat.  Ann.  470.  Sec.  11  as  originally  enacted  is  set  out  in  6  Fed. 
Stat.  Ann.   (2d  «d.)   828. 

For  sees.  9  and  13  of  Federal  Reserve  Act  mentioned  in  text,  see  6  Fed.  Stat.  Ann. 
(2d   ed.)    825,   831. 


An  Act  To  amend  the  Act  approved  December  23,  1913,  known  as  the  Federal 
Reserve  Act. 

[Act  of  Feb.  27,  1921.] 

[Creation  of  corporations  to  do  foreign  banking  —  depositaries  in  insnlar 
possession  —  sec.  26  (a)  of  Federal  Seserve  Act  amended.]  That  the  first  para- 
graph of  the  Act  approved  December  24,  1919,  known  as  the  Edge  Act,  amend- 
ing the  Federal  Reserve  Act,  be  amended  by  adding  at  the  end  a  proviso, 
so  that  the  paragraph  as  amended  will  read  as  follows: 

**  Sec.  25.  (a)  Corporations  to  be  organized  for  the  purpose  of  engaging  in 
international  or  foreign  banking  or  other  international  or  foreign  financial 
operations,  or  in  banking  or  other  financial  operations  in  a  dependency  or  insnlar 
possession  of  the  United  States,  either  directly  or  through  the  agency,  owner- 
ship, or  control  of  local  institutions  in  foreign  countries,  or  in  such  depend- 
encies or  insular  possessions  as  provided  by  this  section,  and  to  act  when 
required  by  the  Secretary  of  the  Treasury  as  fiscal  agents  of  the  United  States, 
may  be  formed  by  any  number  of  natural  persons,  not  less  in  any  case  than 
five:  Provided,  That  nothing  in  this  section  shall  be  construed  to  deny  the 
right  of  the  Secretary  of  the  Treasury  to  use  any  corporation  organized  under 


244  FED.  STAT.  ANN.— 1921  SUPP. 

this  section  as  depositaries  in  Panama  and  the  Panama  Canal  Zone,  or  in  the 
Philippine  Islands  and  other  insnlar  possessions  and  dependencies  of  the  United 
States.'' 

For  sec.  25  (a)  as  originally  enacted  see  1010  Supp.  Fed.  Stat.  Ann.  268. 
See  Act  of  June  14,  1921,  on  this  page,  which  amends  another  paragraph  of  see.  25(a) 
here  amended. 


An  Act  To  amend  section  6146  of  the  Revised  Statutes  of  the  United  States, 
in  relation  to  the  qualifications  of  directors  of  the  National  Banking* 
Association. 

[Act  of  March  1,  1921.] 

[Requisite  qualifications  of  directors  —  B.  S.  sec.  5146  amended.]  That 
Section  5146  of  the  Revised  Statutes  of  the  United  States  be  so  amended  as 
to  read  as  follows: 

'*  Sec.  5146.  Every  director  must,  during  his  whole  term  of  service,  be  a 
citizen  of  the  United  States,  and  at  least  three-fourths  of  the  directors  must 
have  resided  in  the  State,  Territory,  or  District  in  which  the  association  is 
located,  or  within  fifty  miles  of  the  location  of  the  office  of  the  association,  for 
at  least  one  year  immediately  preceding  their  election,  and  must  be  residents  of 
such  State  or  within  a  fifty-mile  territory  of  the  location  of  the  association  dur- 
ing their  continuance  in  office.  Every  director  must  own  in  his  own  right  at 
least  ten  shares  of  the  capital  stock  of  the  association  of  which  he  is  a  director, 
unless  the  capital  of  the  bank  shall  not  exceed  $25,000,  in  which  case  he  must 
own  in  his  own  right  at  least  five  shares  of  such  capital  stock.  Any  director 
who  ceases  to  be  the  owner  of  the  required  number  of  shares  of  the  stock,  or 
who  becomes  in  any  other  manner  disqualified,  shall  thereby  vacate  his  place." 

For  R.  S.  sec.  6146  here  amended,  see  6  Fed.  Stat.  Ann.   (2d  ed.)   704. 


An  Act  To  amend  the  Act  approved  December  23, 1913,  known  as  the  Federal 

Reserve  Act. 

[Act  of  June  14, 1921.] 

• 

[Creation  of  corporations  to  do  foreign  business  —  capital  stock  —  see. 
25  (a)  of  Federal  Reserve  Act  amended.]  That  section  25  (a)  of  the  Federal 
Reserve  Act,  being  the  section  added  to  said  Act  by  the  Act  approved  December 
24,  1919,  be  amended  so  that  the  first  sentence  of  the  paragraph  prescribing  the 
amount  of  capital  stock  a  corporation  organized  under  that  section  is  required 
to  have  and  prescribing  also  the  manner  in  which  such  capital  stock  must  be 
paid  in,  said  paragraph  being  the  fourth  paragraph  following  subparagraph 
(c)  of  said  section  shall  read  as  follows: 

**  No  corporation  shall  be  organized  under  the  provisions  of  this  section  with 
a  capital  stock  of  less  than  $2,000,000,  one-quarter  of  which  must  be  paid  in 
before  the  corporation  may  be  authorized  to  begin  business,  and  the  remainder 
of  the  capital  stock  of  such  corporation  shall  be  paid  in  installments  of  at 
least  10  per  centum  on  the  whole  amount  to  which  the  corporation  shall  be 
limited  as  frequently  as  one  installment  at  the  end  of  each  succeeding  two 
months  from  the  time  of  the  commencement  of  its  business  operations  until  the 
whole  of  the  capital  stock  shall  be  paid  in :    Provided,  however.  That  whenever 
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$2,000,000  of  the  capital  stock  of  any  corporation  is  paid  in  the  remainder  of 
the  corporation's  capital  stock  or  any  unpaid  part  of  such  remainder  may,  with 
the  consent  of  the  Federal  Beserve  Board  and  subject  to  such  regulations  and 
conditions  as  it  may  prescribe,  be  paid  in  upon  call  from  the  board  of  directors ; 
such  unpaid  subscriptions,  however,  to  be  included  in  the  maximum  of  10  per 
centum  of  the  national  bank's  capital  and  surplus  which  a  national  bank  is 
permitted  under  the  provisions  of  this  Act  to  hold  in  stock  of  corporations 
engaged  in  business  of  the  kind  described  in  this  section  and  in  section  25  of  the 
Federal  Reserve  Act  as  amended :  Provided  further,  That  no  such  corporation 
shall  have  liabilities  outstanding  at  any  one  time  upon  its  debentures,  bonds, 
and  promissory  notes  in  excess  of  ten  times  its  paid-in  capital  and  surplus. 

For  Bee.  25(a)  of  the  Federal  Beserve  Act,  here  amended,  see  1919  Supp.  Fed.  Stat.  Ann. 
268. 

See  Act  of  Feb.  27,  1921,  on  p.  243,  which  amends  the  first  paragraph  of  sec.  25(a) 
here  amended. 


NATIONAL  CEMETERIES 

See  Cemeteries 


NATIONAL  GUARD 

See  War  Department  and  Military  Establishment 


NATIONAL  MUSEUMS 

See  War  Department  and  Militart  Establishment 


NATIONAL  PARKS 

See  Public  Parks 


NATIONAL  PROfflBITION  ACT 

See  iNTOziGATiNa  Liquors 
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NAVAL  ACADEMY 

Act  of  July  12,  1921,  246. 

Sec.  1,. Midshipmen  —  Cloihing  and  Equipment — Allowance^  246. 

Act  of  Oct.  22,  1921,  246. 

Sec.  1.  Deficient  Midshipmen  —  Reinstatement,  246. 

2.  Repeal  of  Clause  in  Act  of  June  5,  1920,  Respecting  Deficient  Mid- 
shipmen —  Restoration  of  R.  S.  Sec.  1519,  246. 

[Sec.  1.]  *  *  *  [Midshipmen  —  clothing  and  equipment  —  allowance.] 
That  hereafter  each  new  midshipman  shall,  upon  admission  to  the  Naval  Acad- 
emy, be  credited  with  the  sum  of  $250  to  cover  the  cost  of  his  initial  clothing 
and  equipment  issue,  to  be  deducted  subsequently  from  his  pay;  Provided 
further,  That  the  foregoing  proviso  shall  apply  to  midshipmen  who  enter  the 
Naval  Academy  during  the  period  between  June  20,  1921,  and  the  date  of  the  • 
approval  of  this  Act. 

This  is  from  the  Naval  Appropriation  Act  of  July  12,  1921. 


An  Act  Providing  for  the  readmission  of  certain  deficient  midshipmen  to  the 

United  States  Naval  Academy. 

[Act  of  Oct.  22, 1921.] 

[Sec.  1.]  [Deficient  midshipmen  —  reinstatement.]  That  the  Secretary  of 
the  Navy  is  authorized,  upon  application,  to  admit  to  and  reinstate  in  the  United 
States  Naval  Academy,  subject  to  examination  as  to  physical  qualifications,  as 
provided  by  law,  but  waiving  t^ie  provisions  of  law  as  to  age  requirements,  all 
former  midshipmen  at  the  United  States  Naval  Academy  found  deficient  at  the 
end  of  the  first  term  of  the  academic  year  19^-t2i  whose  resignations  were  asked 
for  and  received  by  the  Superintendent  of  the  Naval  Academy :  Provided,  That 
they  shall  upon  admission  be  placed  in  the  class  one  year  behind  their  former 
class  in  each  case :  Provided  further,  That  said  midshipmen  affected  by  this  Act 
must  signify  their  acceptance  of  the  benefits  thereof  by  presenting  themselves 
for  physical  examination  within  one  month  of  the  date  of  its  approval,  and  if 
found  qualified  will  enter  the  Naval  Academy  immediately. 

Sec.  2.  [Repeal  of  clause  in  Act  of  Jnne  5,  1920,  respecting  deficient  mid- 
shipmen —  restoration  of  R.  S.  sec.  1619.]  That  the  clause  in  the  Act  approved 
June  5,  1920  (Forty-first  Statutes,  page  1028),  entitled  **An  Act  making  appro- 
priations to  supply  deficiencies  in  appropriations  for  the  fiscal  year  ending 
June  30,  1920,  and  for  other  purposes,"  which  reads  as  follows:  **  That  until 
otherwise  provided  by  law  no  midshipmen  found  deficient  at  the  close  of  the 
last  and  succeeding  academic  terms  shall  be  involuntarily  discontinued  at  the 
Naval  Academy  or  in  the  service  unless  he  shall  fail  upon  reexamination  in  the 
subjects  in  which  found  deficient  at  an  examination  to  be  held  at  the  beginning 
of  the  next  and  succeeding  academic  terms,  and  the  Secretary  of  the  Navy  shall 
provide  for  the  special  instruction  of  such  midshipmen  in  the  subjects  in  which 
found  deficient  during  the  period  between  academic  terms,"  be,  and  the  same 
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hereby  is,  repealed,  and  section  1519  of  the  Revised  Statutes  restored  to  its  full 
force  and  effect. 

For  clause  in  Act  of  June  5,  1920,  here  repealed,  see  1920  Fed.  Stat.  Ann.   (2d  ed.)   141. 
For  R.  S.  sec.  1519  restored  to  its  full  force  and  effect  by  thia  tection,  see  0  Fed.  Stat. 
Ann.    (2d  ed.)    1009. 
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Act  of  July  12,  1921  (Navy  Appropriation  Act),  247, 

Seel.  Land  Not  Needed  for  Naval  Purposes  —  Disposition,  247. 
Bureau  of  Ordnance — Appropriations — Application,  248. 
Naval  Reserve  Force  —  Retainer  Pay,  248. 
Courts-Martial  Prisoners  —  Rations  —  Commutation^  248. 

2.  Enlisted    Men  —  Reenlistment  —  Honorable    Discharge    Oratuiiy, 

248. 

3.  Bureau  of  Yards  and  Docks — Appropriations,  248. 

4.  Officers,  Enlisted  Men  and  Midshipmen  —  Rations  —  Commutation, 

249. 

5.  Radio  Station  in  Porto  Rico  —  Exchange  of  Land  under  Naval  Con- 

trol for  Site,  etc.,  249. 

6.  Retirement   of   Officers  of  Naval  Reserve  Force  and  Temporary 

Officers  —  Physical  Disability,  249. 

7.  Office  of  Solicitor  for  Navy  Department  —  Compensation  of  Em- 

ployees, 249. 

8.  Bureau  of  Aeronautics  —  Creation  —  Officers  and  Employees,  249. 

9.  Conference  with  Great  Britain  and  Japan  for  Limitation  of  Armxi- 

ments,  250. 

CROSS-REFEBENCES 

See  also  iVAVilL    ACADEMY;    WAR    DEPARTMENT    AND    MILITARY 

ESTABLISHMENT 

An  Act  Making  appropriations  for  the  naval  service  for  the  fiscal  year  ending 

June  30, 1922,  and  for  other  purposes. 

[Act  of  July  12, 1921.] 

[Ssc.  1.]  *  *  *  [Land  not  needed  for  naval  purposes  —  disposition.]  That 
the  Secretary  of  the  Navy  is  authorized,  in  his  discretion,  to  dispose  of,  at  public 
or  private  sale,  at  a  price  to  be  approved  by  him,  any  land  in  the  vicinity  of  the 
Navy  Mine  Depot,  Yorktown,  Virginia,  and  the  naval  training  station.  Great 
Lakes,  Illinois,  and  East  Camp,  Hampton  Roads,  Virginia,  or  interest  therein, 
title  to,  or  interest  in  which  has  been  acquired  by  the  United  States  subsequent 
to  April  6,  1917,  also  any  improvements  that  have  been  placed  thereon  by  the 
United  States  that  are  deemed  by  him  to  be  no  longer  needed  for  naval  pur- 
poses :  Provided  further,  That  in  cases  where  compensation  has  not  as  yet  been 
made  by  the  United  States  in  accordance  with  the  provisions  of  law,  then,  and 
in  that  event,  the  Secretary  of  the  Navy  is  hereby  authorized  to  restore  such 
lands  to  former  owners,  and  is  further  authorized  to  ascertain,  determine,  adjust, 
and  imy  the  just  compensation  that  such  former  owners  are  entitled  to  receive 

•See  Resolution  of  March  3,  1921,  set  out  in  the  title  War  Depabtment  and  Militabt 
Establishment,  infra,  this  volume.  This  resolution  repealed  much  war  time  legislation 
but  provided :  *  *  That  nothing  herein  contained  shall  be  construed  as  effective  to  terminate 
the  military  status  of  any  person  now  in  desertion  from  the  military  or  naval  service  of  tho 
Ifnited  States." 


248  FED.  STAT.  ANN.— 1921  SUPP. 

for  the  use  aad  occupancy  of  such  lands  by  the  United  States,  such  compensa* 
tion  to  be  paid  from  appropriations  made  for  payments  for  such  lands:  Pro- 
vided further,  That  the  Secretary  of  the  Navy,  in  determining  the  compensation 
for  the  use  and  occupancy  of  such  lands,  is  authorized,  in  his  discretion,  to 
sell  and  convey,  under  such  terms  and  conditions  as  he  may  deem  appropriate, 
to  the  parties  entitled  to  receive  the  land  such  improvements  or  any  part  thereof 
as  may  have  been  placed  in  or  on  said  lands  by  the  United  States:  Provided 
further,  That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized  to 
execute  all  necessary  instruments  to  accomplish  the  purposes  of  aforesaid,  and 
all  moneys  received  from  the  disposition  of  such  lands  shall  be  covered  into  the 
Treasury  as  **  miscellaneous  receipts."  Report  shall  be  made  to  the  Congress 
of  the  final  disposition  of  the  lands  aforesaid. 

•  •  •  [Bureau  of  Ordnance  —  appropriations  —  application.]  That  no 
part  of  the  appropriations  heretofore,  herein,  or  hereafter  made  for  *'  Increase 
of  the  Navy  "  under  the  Bureau  of  Ordnance  and  no  part  of  allotments  of 
appropriations  heretofore  or  hereafter  made  to  said  bureau  shall  be  available 
for  the  payment  for  services  or  materials  used  in  the  construction  of  any  shop, 
building,  living  quarters,  or  other  structures,  except  such  temporary  structures 
costing  not  in  excess  of  $5,000  each  as  may  be  incident  to  current  work  of  said 
bureau,  or  for  additions  and  betterments  to  any  existing  shore  station  facilities 
unless  the  appropriation  shall  in  terms  specifically  authorize  such  construction 
or  additions  and  betterments :  Provided,  That  nothing  herein  shall  be  construed 
as  interfering  in  any  way  with  any  existing  contract  or  any  work  in  progress 
on  the  date  of  the  approval  of  this  Act :  Provided  further,  That  hereafter  no 
money  appropriated  for  ordnance  or  ordnance  material  or  material  purchased 
therewith  shall  be  used  for  any  other  purpose  than  that  for  which  the  appropria- 
tion was  made:  Provided  further,  That  nothing  herein  shall  be  construed  as 
preventing  the  allocation  of  armor,  armament,  ammunition,  ordnance  material, 
equipment,  and  accessories  to  ships  according  to  the  requirements  of  the  naval 
service. 

•  •  •  [Naval  Beserve  Force  —  retainer  pay.]  That  retainer  pay  pro- 
vided by  existing  law  shall  not  be  paid  to  any  member  of  the  Naval  Beserve 
Force  who  fails  to  train  as  provided  by  law  during  the  year  for  which  he  fails 
to  train. 

•  •  •  [Courts-martial  prisoners  —  rations  —  commutation.]  That  the 
Secretary  of  the  Navy  is  authorized  to  commute  rations  for  such  general  courts- 
martial  prisoners  in  such  amounts  as  seem  to  him  proper,  which  may  vary  in 
accordance  with  the  location  of  the  naval  prison,  but  which  shall  in  no  case 
exceed  30  cents  per  diem  for  each  ration  so  commuted ; 

Sec.  2.  [Enlisted    men  —  reenlistment  —  honorable    discharge    gratuity.] 

That  hereafter  no  enlisted  man  in  the  Navy  shall  be  paid  on  reenlistment  an 
honorable  discharge  gratuity,  or  any  proportionate  part  thereof,  in  excess  of  any 
amount  equal  to  one  month's  pay  for  each  year  of  service  in  the  last  expiring 
enlistment  of  such  enlisted  man. 

Sec.  3.  [Bureau  of  Yards  and  Docks  —  appropriations.]  That  appropri- 
ations herein  and  hereafter  made  under  the  Bureau  of  Yards  and  Docks  for 
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public  works,  exclnsive  of  repairs  and  preservation,  shall  remain  available  until 
exx>ended. 

Sec.  4.  [Officers,  enlisted  men  and  midshipmen  —  rations  —  commutation.] 
That  during  the  fiscal  year  1922  the  ration  for  officers  and  enlisted  men  of  the 
Navy  entitled  thereto  shall  be  commuted  at  the  rate  of  50  cents  per  diem ;  and 
the  commuted  value  of  the  ration  for  midshipmen  shall  be  $1.08  per  diem ;  and 
commuted  rations  stopped  on  account  of  sick  in  hospital  shall  be  credited  at  the 
rate  of  75  cents  per  ration  to  the  naval  hospital  fund. 


Sec.  5.  [Radio  station  in  Porto  Rico  —  exchange  of  land  under  naval  con- 
trol for  site,  etc.]  That  as  consideration  for  a  suitable  site  and  requisite 
rights,  privileges,  and  easements  for  a  receiving  and  distant-control  radio  station 
in  Porto  Rico  the  Secretary  of  the  Navy  be,  and  he  hereby  is,  authorized  to 
exchange  or  lease  for  such  period  as  he  may  deem  proper  any  land  under 
naval  control  in  Porto  Rico  not  otherwise  required  for  naval  purposes:  Pro- 
vided, That  in  time  of  war  or  national  emergency,  if  necessary,  the  Navy 
Department  shall  have  without  cost  free  and  unlimited  use  of  any  land  so 
exchanged  or  leased. 

Sbc.  6.  [Retirement  of  officers  of  Naval  Reserve  Force  and  temporary  officers 
—  physical  disability.]  That  the  last  paragraph  of  section  2  of  the  Act 
entitled  **  An  Act  making  appropriations  for  the  naval  service  for  the  fiscal  year 
ending  June  30, 1921,  and  for  other  purposes,"  approved  June  4, 1920,  is  hereby 
amended  to  read  as  follows : 

*'  That  all  officers  of  the  Naval  Reserve  Force  and  temporary  officers  of  the 
Navy  who  have  heretofore  incurred  or  may  hereafter  incur  physical  disability 
in  line  of  duty  in  time  of  war  shall  be  eligible  for  retirement  under  the  same 
conditions  as  now  provided  by  law  for  officers  of  the  Regular  Navy  who  have 
incurred  physical  disability  in  line  of  duty:  Provided,  however,  That  appli- 
cation for  such  retirement  shall  be  filed  with  the  Secretary  of  the  Navy  not  later 
than  October  1,  1921.'' 

For  sec.  2  of  Act  of  June  4,  1920,  as  it  read  prior  to  this  amendment,  see  1920  fiapp.  Fed. 
Stat.  Ann.  146. 

Sec.  7.  [Office  of  solicitor  for  Navy  Department  —  compensation  of  em- 
ployees.]  That  the  paragraph  in  the  Act  approved  March  3,  1921,  making 
appropriations  for  the  legislative,  executive,  and  judicial  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  30,  1922,  and  for  other  purposes,  pro- 
viding for  temporary  employees  in  the  office  of  the  Solicitor  for  the  Navy 
Department,  is  hereby  amended  to  read  as  follows : 

*  *  For  temporary  employees  in  the  oflBce  of  the  Solicitor  for  the  Navy  Depart- 
ment, $20,000:  Provided,  That  no  person  shall  be  employed  hereunder  at  a 
rate  of  compensation  exceeding  $1,800  per  annum  except  the  following:  One 
at  $3,000,  one  at  $2,400,  one  at  $2,250." 

Sec.  8.  [Bureau  of  aeronautics  —  creation  —  officers  and  employees.]  That 
there  is  hereby  created  and  established  in  the  Department  of  the  Navy  a  Bureau 
of   Aeronautics,   which   shall  be  charged  with  matters  pertaining  to  naval 
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aeronautics  as  may  be  prescribed  by  the  Secretary  of  the  Navy,  and  all  of  the 
duties  of  said  bureau  shall  be  performed  under  the  authority  of  the  Secretary 
of  the  Navy,  and  its  orders  shall  be  considered  as  emanating  from  him,  and  shall 
have  full  force  and  effect  as  such. 

There  shall  be  a  Chief  of  the  Bureau  of  Aeronautics,  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  from  among  the  officers 
of  the  active  list  of  the  Navy  or  Marine  Corps  who  shall  within  one  year  after 
his  appointment  qualify  as  an  aircraft  pilot  or  observer,  for  a  period  of  four 
years,  and  who  shall,  while  holding  such  position,  have  the  corresponding  rank 
and  receive  the  same  pay  and  allowances  as  are  now  or  may  hereafter  be  pre- 
scribed by  or  in  pursuance  of  law  for  chiefs  of  bureaus  of  the  Department  of 
the  Navy. 

An  officer  of  the  active  list  of  the  Navy,  or  Marine  Corps,  may  be  detailed 
as  Assistant  Chief  of  the  Bureau  of  Aeronautics,  and  such  officer  shall  receive 
the  highest  pay  of  his  grade,  and,  in  case  of  the  death,  resignation,  absence,  or 
sickness  of  the  chief  of  the  bureau  shall,  until  otherwise  directed  by  the  Presi- 
dent, as  provided  by  section  179  of  the  Revised  Statutes,  perform  the  duties 
of  such  chief  until  his  successor  is  appointed  or  such  absence  or  sickness  shall 
cease. 

There  shall  be  a  chief  clerk  at  a  salary  of  $2,250  per  annum. 

The  Secretary  of  the  Navy  is  authorized  to  transfer  to  the  Bureau  of  Aeronau- 
tics such  number  of  the  civilian,  technical,  clerical,  and  messenger  personnel, 
together  with  such  records,  equipment,  and  facilities  now  assigned  for  aeronautic 
work  under  the  various  bureaus  of  the  Department  of  the  Navy  or  Marine  Corps 
as  in  his  judgment  may  be  necessary.  The  unexpended  and  unobligated  portion 
of  all  moneys  heretofore  appropriated  for  any  bureau  of  the  Department  of 
the  Navy  or  Marine  Corps  used  in  connection  with  aeronautics,  including  the 
appropriation  ''Aviation,  Navy,"  is  hereby  made  available  for  the  use  of  the 
Bureau  of  Aeronautics. 

The  number  of  officers  and  enlisted  men  of  the  Navy  and  Marine  Corps 
detailed  to  duty  in  aircraft  and  involving  actual  flying  and  to  duties  in  con- 
nection with  aircraft  shall  hereafter  be  in  accordance  with  the  requirements  of 
Naval  Aviation  as  determined  by  the  Secretary  of  the  Navy:  Provided,  That 
not  to  exceed  30  per  centum  of  the  officers  in  each  grade  below  that  of  rear 
admiral  who  fail  to  qualify  as  aircraft  pilots  or  as  aircraft  observers  within  one 
year  after  the  date  of  their  detail  into  the  Bureau  of  Aeronautics  shall  be  per- 
mitted to  remain  detailed  in  this  bureau :  Provided,  further,  That  fljdng  units 
or  detachments,  with  the  exception  of  aircraft  carriers  or  other  vessels,  shall  in 
all  cases  be  commanded  by  flying  officers. 

For  R.  S.  8ec.  179,  mentioned  in  the  text,  see  3  Fed.  Stat.  Ann.  (2d.  ed.)  256. 

Sec.  9.  [Oonf erence  with  Great  Britain  and  Japan  for  limitation  of  arma- 
monts.]  That  the  President  is  authorized  and  requested  to  invite  the  Qov- 
ornments  of  Great  Britain  and  Japan  to  send  representatives  to  a  conference., 
which  shall  be  charged  with  the  duty  of  promptly  entering  into  an  understand- 
ing or  agreement  by  which  the  naval  expenditures  and  building  programs  of 
each  of  said  Governments,  to  wit,  the  United  States,  Great  Britain,  and  Japan, 
shall  be  substantially  reduced  annually  during  the  next  five  years  to  such  an 
extent  and  upon  such  terms  as  may  be  agreed  upon,  which  understanding  or 
agreement  is  to  be  reported  to  the  respective  Governments  for  approval. 
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NURSES 

See  CiiiOMs 


OCCUPATIONAL  TAXES 

See  Internal  Revenue 


OFFICERS 

See  Judicial  Ofbigers;  Public  Officers  and  Employees 


'PACKERS  AND  STOCKYARDS  ACT,  1921" 

See  Stockyards 


PAN-AMERICAN  UNION 

See  State  Department 
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See  Public  Parks 
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See  Internal  Revenue 


PASSPORTS 

Act  of  March  2, 1921  (Diplomatic  and  Consular  Appropriation  Act),  281. 

Sec.    1,  Necessity  in  Time  of  War  —  Aliens  —  Act  of  May  22,  1918 — 
Continuance  of  Provision,  251. 

[Sec.  1.]  *  *  *  [Necessity  in  time  of  war  —  aliens  —  Act  of  Hay  22, 
1918  —  continnanee  of  provisions.]  That  the  provisions  of  the  Act  approved 
May  22,  1918,  shall,  in  so  far  as  they  relate  to  requiring  passports  and  vis^s 
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from  aliens  seeking  to  come  to  the  United  States,  continue  in  force  and  effect 
until  otherwise  provided  by  law. 

This  is  from  the  Diplomatic  and   Consular  Appropriation  Act  of  March  2,   1921. 
For  Act  of  May  22,   1918,  certain  provisions  of  which  were  affected  by  the  text,  see 
1918  Supp.  Fed.  Stat.  Ann.  136. 


PATENTS 

Act  of  March  3,  1921,  252. 

Sec.  1.  Applications  for  Patents  —  Rights  of  Priority  Provided  hy  R.  8. 
Sec.  4887  Extended  —  Previous  Applications  in  Foreign 
Countries,  252. 

2.  Payment  of  Fees  —  Taking  any  Action  with  Respect  to  Applica- 

tion for  Patent  —  Extension  of  Time  —  Reopening  Interference 
Proceedings,  253. 

3.  Patents  Granted  or  Validated  hy  Reason  of  Extensions  as  Affect- 

ing Vested  Rights,  253. 

4.  Applications  by  Agents  between  Aug.  1,  1914  and  June  15,  1920 

—  Supplementary  Petition  by  Principal,  253. 

5.  Applications  FUed  Since  Aug.  1,  1914  —  Authentication  by  Con- 

sular Officers — Validity,  254. 

6.  Inventions  by  Persons  Serving  in  World  War  —  Interference  afid 

Other    Proceedings  —  Priority    Rights  —  Abandoned    or    For- 
feited Applications  —  Revival,  254. 

7.  Patent  Rights  of  Alien  Enemy  —  Use  by  United  Stales  Govern- 

ment  Since  Aug.  1,  1914  —  Claims,  254. 
6.  Acts  Done  under  Trading  with  the  Enemy  Act  as  Affected  hy 
This  Act,  254. 

CROSS-RSFERSNCE 

See  also  PUBLIC  LANDS 

An  Act  To  extend  temporarily  the  time  for  filing  applications  for  letters  patent, 
for  taking  actions  in  the  United  States  Patent  Office  with  respect  thereto, 
for  the  reviving  and  reinstatement  of  applications  for  letters  patent,  and 
for  other  purposes. 

[Act  of  March  3,  1921.] 

[Sec.  1.]     [Applications   for   patents  —  rights    of   priority   provided   b; 
B.  8.   sec.   4887   extended  —  previous   applications   in   foreign   countries.] 

That  the  rights  of  priority  provided  by  section  4887  of  the  Revised  Statutes,  for 
the  filing  of  applications  for  patent  for  inventions  and  designs,  which  rights 
had  not  expired  on  the  1st  day  of  August,  1914,  or  which  rights  have  arisen 
since  the  1st  day  of  August,  1914,  shall  be,  and  the  same  are  hereby,  extended 
until  the  expiration  of  a  period  of  six  months  from  the  passage  of  this  Act 
in  favor  of  the  citizens  of  the  United  States  or  citizens  or  subjects  of  all 
countries  which  have  extended,  or  which  now  extend,  or  which  within  said 
period  of  six  months  shall  extend  substantially  reciprocal  privileges  to  citizens 
of  the  United  States,  and  such  extension  shall  apply  to  applications  upon  which 
patents  have  been  granted,  as  well  as  to  applications  now  pending  or  filed  within 
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the  period  herein:  Provided,  That  such  extension  shall  in  no  way  furnish  a 
basis  of  claim  against  the  Government  of  the  United  States :  Provided  further, 
That  such  extension  shall  in  no  way  affect  the  right  of  any  citizen  of  the  United 
States,  who,  before  the  passage  of  this  Act,  was  bona  fide  in  possession  of  any 
rights  in  patents  or  applications  for  patent  conflicting  with  rights  in  patents 
granted  or  validated  by  reason  of  such  extension,  to  exercise  such  rights  by 
it:self  or  himself  x>er8onally,  or  by  such  agents,  or  licensees,  as  derived  their 
rights  from  it,  or  him,  before  the  passage  of  this  Act,  and  such  persons  shall 
not  be  amenable  to  any  action  for  infringement  of  any  patent  granted  or 
validated  by  reason  of  such  extension. 

A  patent  shall  not  be  refused  on  an  application  coming  within  the  pro^ 
visions  of  this  Act,  nor  shall  a  patent  granted  on  such  application  be  held 
invalid  by  reason  of  the  dnventiim  having  been  patented  or  described  in  any 
printed  publication  or  in  public  use  or  on  sale  in  the  United  States  prior  to 
the  filing  of  the  application,  unless  such  patent  or  publication  or  such  public 
use  or  sale  was  prior  to  the  filing  of  the  foreign  application  upon  which  the 
right  of  priority  is  based. 

Sec.  2.  [Payment  of  fees  —  taking  any  action  with  reipect  to  application 
for  patent  —  extension  of  time  —  reopening  interference  proceedings.]  That 
the  time  now  fixed  by  law  for  the  payment  of  any  fee  or  for  the  taking  of  any 
action  with  respect  to  an  application  for  patent,  which  time  had  not  expired 
on  August  1, 1914,  or  which  commenced  after  August  1, 1914,  is  hereby  extended 
until  the  expiration  of  one  year  from  the  passage  of  this  Act,  without  the  pay- 
ment of  extension  fees  or  other  penalty  in  favor  of  the  citizens  or  subjects  of 
countries  which  have  extended,  now  extend,  or  shall  extend  during  a  period  of 
one  year  from  the  passage  of  this  Act  substantially  reciprocal  privileges  to 
citizens  of  the  United  States,  provided  that  no  extension  herein  shall  confer 
such  privileges  on  the  citizens  or  subjects  of  a  foreign  country  for  a  longer 
term  than  the  term  during  which  such  privileges  are  conferred  by  such  foreign 
country  on  the  citizens  of  the  United  States,  but  nothing  in  this  Act  shall  give 
any  right  to  reopen  interference  proceedings  where  final  hearing  before  the 
examiner  of  interferences  has  taken  place. 

Sec.  3.  [Patents  granted  or  validated  by  reason  of  extensions  as  affecting 
vested  rights.]  That  no  patent  granted  or  validated  by  reason  of  the  extensions 
provided  for  in  sections  1  and  2  of  this  Act  shall  abridge  or  otherwise  affect  the 
right  of  any  citizen  of  the  United  States,  or  his  agent  or  agents,  or  his  suc- 
cessor in  business,  to  continue  any  manufacture,  use,  or  sale  commenced -before 
the  passage  of  this  Act  by  such  citizen,  nor  shall  the  continued  manufacture, 
use,  or  sale  by  such  citizen,  or  the  use  or  sale  of  the  devices  resulting  from 
such  manufacture  or  use  constitute  an  infringement. 

Sec.  4.  [Applications  by  agents  between  Aug.  1,  1914  and  June  15,  1920  — 
supplementary  petition  by  principal.]  That  all  applications  for  patent  filed 
since  August  1,  1914,  and  prior  to  June  15,  1920,  which  were  executed  by  an 
agent  of  the  applicant,  and  in  which  a  petition,  specification,  and  oath,  signed 
by  the  inventor,  or  his  executor  or  administrator,  had  been  filed  or  shall  have 
been  filed  within  a  period  of  one  year  from  the  passage  of  this  Act,  and  the 
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patents  granted  on  such  applications,  shall  have  the  same  force  and  eflPect  as  if 
the  papers  signed  by  the  inventor,  or  his  executor  or  administrator,  had  been 
filed  on  the  date  on  which  the  papers  signed  by  the  agent  were  filed. 

Sec.  5.  [Applications  filed  since  Aug.  1,  1914  —  authentication  by  consalar 
officers  —  validity.]  That  all  applications  for  patent  filed  since  August  1,  1914, 
in  which  the  oath  was  executed  before  or  authenticated  by  a  consular  oflicer,  or 
other  representative  qualified  to  administer  oaths,  of  a  Government  acting  in 
the  interest  of  the  Qovernment  of  the  United  States,  shall  have  the  same  force 
and  effect  as  if  said  oath  had  been  executed  by  the  applicant  before  a  consular 
officer  of  the  United  States. 

Sec.  6.  [Inventions  by  persons  serving  in  World  War  —  interference  and 
other  proceedings  —  priority  rights  —  abandoned  or  forfeited  appUcations  — 
revival.]  That  where  an  invention  was  made  by  a  person  while  serving  abroad, 
during  the  war,  with  the  forces  of  the  United  States,  civil  or  military,  the 
inventor  thereof  shall  be  entitled,  in  interference  and  other  proceedings  arising 
in  connection  with  such  invention,  to  the  same  rights  of  priority  with  respect 
of  such  invention  as  if  the  same  had  been  made  in  the  United  States,  and 
where  an  application  became  abandoned  or  forfeited,  ■  during  the  time  the 
applicant  was  serving  with  the  forces  of  the  United  States,  by  reason  of  his 
failure  to  take  action  or  pay  a  fee  within  the  time  now  required  by  law,  such 
action  may  be  taken,  or  the  fee  paid,  within  six  months  from  the  passage  of 
this  Act. 

Sec.  7.  [Patent  rights  of  alien  enemy  —  n«e  by  United  States  government 
since  Aug.  1,  1914  —  claims.]  That  no  claim  shall  be  made  or  action  brought 
in  respect  of  the  use  since  August  1,  1914,  up  to  the  passage  of  this  Act,  by 
the  Government  of  the  United  States,  or  by  any  persons  acting  on  behalt 
of,  or  under  contract  with,  or  with  the  assent  of  the  Government  of  the  United 
States  or  of  (Jovemments  or  their  representatives  associated  with  the  United 
States,  under  any  patent  rights  owned  in  whole  or  in  part  since  August  1,  1914. 
by  an  alien  enemy,  nor  in  respect  of  the  use  of  any  process  during  such  period, 
or  the  sale,  offering  for  sale,  or  use,  at  any  time,  of  any  products,  articles,  or 
apparatus  whatsoever  manufactured  during  such  period  to  which  such  patent 
rights  applied. 

Sec.  8.  [Acts  done  under  Trading  With  the  Enemy  Act  as  affected  by 
this  Act.]  That  nothing  in  this  Act  shall  affect  any  Act  done  by  virtue  of  the 
special  measures  taken  during  the  war  under  legislative,  executive,  or  adminis- 
trative authority  of  the  United  States  in  regard  to  the  rights  of  an  enemy,  or 
ally  of  an  enemy,  as  defined  by  the  Trading  with  the  Enemy  Act  of  October  6, 
1917,  in  patents  for  inventions  and  designs. 

The  Trading  with  the  Enemy  Act  is  set  out  in  1918  Supp.  Fed.  Stat.  Ann.  846. 
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PENAL  LAWS 

Act  of  March  4,  1921,  255. 

Transportation  of  Explosives  —  Sees.  232  to  236  of  Penal  Laws 
Amended,  255. 

CROSS-RSF£RENCE 

See  also  CRIMINAL  LAW. 

An  Act  To  amend  an  Act  entitled  ''An  Act  to  codify,  reviBe,  and  amend  the 
penal  laws  of  the  United  States/'  approved  March  4,  1909  (Thirty-fifth 
Statutes  at  Large,  page  1134). 

[Act  of  March  4,  1921.] 

[Transportation  of  explosives  —  sees.  232  to  236  of  Penal  Laws  amended.] 

That  sections  232,  233,  234,  235,  and  236  of  the  Act  to  codify,  revise,  and 
amend  the  penal  laws  of  the  United  States,  approved  March  4, 1909,  be  amended 
to  read,  respectively,  as  follows: 

'*  Sec.  232.  It  shall  be  unlawful  to  transport,  carry,  or  convey,  within  the 
limits  of  the  jurisdiction  of  the  United  States,  any  high  explosive,  such  as, 
and  including,  dynamite,  blasting  caps,  detonating  fuzes,  black  powder,  gun- 
powder, or  other  like  explosive,  on  any  vessel,  car,  or  vehicle  of  any  description 
operated  in  the  transportation  of  passengers  by  a  common  carrier  engaged  in 
interstate  or  foreign  commerce,  which  vessel,  car,  or  vehicle  is  carrying  passen- 
gers for  hire :  Provided,  That  it  shall  be  lawful  to  transport  on  any  such  vessel, 
car,  or  vehicle  smokeless  powder,  primers,  fuses,  not  including  detonating  fuzes, 
fireworks,  or  other  similar  explosives,  and  properly  packed  and  marked  samples 
of  explosives  for  laboratory  examination,  not  exceeding  a  net  weight  of  one- 
half  pound  each,  and  not  exceeding  twenty  samples  at  one  time  in  a  single 
vessel,  car,  or  vehicle ;  but  such  explosives  shall  not  be  carried  in  that  part  of 
a  vessel,  car,  or  vehicle  which  is  being  used  for  the  transportation  of  passengers 
for  hire:  Provided  further,  That  it  shall  be  lawful  to  transport  on  any  such 
vessel,  car,  or  vehicle  small-arms  ammunition  in  any  quantity,  and  such  fusees, 
torpedoes,  rockets,  or  other  signal  devices  as  may  be  essential  to  promote  safety 
in  operation :  And  provided  further.  That  nothing  in  this  section  shall  be  con-, 
strued  to  prevent  the  transportation  of  military  or  naval  forces  with  their 
accompanying  munitions  of  war  on  passenger-equipment  vessels,  cars,  or 
vehicles. 

*'  The  words  *  detonating  fuzes,'  as  used  in  this  section  shall  be  interpreted 
to  mean  fuzes  used  in  naval  or  military  service  to  detonate  the  high  explosive 
bursting  charges  of  projectiles,  mines,  bombs,  or  torpedoes.  The  word  *  fuses  ' 
as  used  herein  shall  be  interpreted  to  mean  devices  used  in  igniting  the  bursting 
charges  of  projectiles.  The  word  '  primers  '  as  used  herein  shall  be  interpreted 
to  mean  devices  used  in  igniting  the  propelling  powder  charges  of  ammunition. 
The  word  '  fuses  '  as  used  herein  shall  be  interpreted  to  mean  the  slow-burning 
fuses  used  commercially  ai;id  intended  to  convey  fire  to  an  explosive  or  com- 
bustible mass  slowly  or  without  danger  to  the  person  lighting.  The  word 
*  fuses  '  as  used  herein  shall  be  interpreted  to  mean  the  fusees  ordinarily  used 
on  steamboats  and  railroads  as  night  signals. 
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**  Sec.  233.  The  Interstate  Commerce  Commission  shall  formulate  rej?ula- 
tions  for  the  safe  transportation  within  the  limits  of  the  jurisdiction  of  the 
United  States  of  explosives  and  other  dangerous  articles,  including  inflammable 
liquids,  inflammable  solids,  oxidizing  materials,  corrosive  liquids,  compressed 
gases,  and  poisonous  substances,  which  shall  be  binding  upon  all  common  carriers 
engaged  in  interstate  or  foreign  commerce  which  transport  explosives  or  other 
dangerous  articles  by  land  or  water,  and  upon  all  shippers  making  shipments 
of  explosives  or  other  dangerous  articles  via  any  common  carrier  engaged  in 
interstate  or  foreign  commerce  by  land  or  water.  Said  commission,  of  its  own 
motion,  or  upon  application  made  by  any  interested  party,  may  make  changes 
or  modifications  in  such  regulations,  made  desirable  by  new  information  or 
altered  conditions.  Such  regulations  shall  be  in  accord  with  the  best-known 
practicable  means  for  securing  safety  in  transit,  covering  the  packing,  mark- 
ing, loading,  handling  while  in  transit,  and  the  precautions  necessary  to  deter- 
mine whether  the  material  when  offered  is  in  proper  condition  to  transport. 
Such  regulations,  as  well  as  all  changes  or  modifications  thereof,  shall,  unless 
a  shorter  time  is  authorized  by  the  commission,  take  effect  ninety  days  after 
their  formulation  and  publication  by  said  commission  and  shall  be  in  effect 
until  reversed,  set  aside,  or  modified.  In  the  execution  of  the  provisions  of 
this  Act  the  Interstate  Commerce  Commission  may  utilize  the  services  of  the 
bureau  for  the  safe  transportation  of  explosives  and  other  dangerous  articles, 
and  may  avail  itself  of  the  advice  and  assistance  of  any  department,  commis- 
sion, or  board  of  the  Government,  but  no  official  or  employee  of  the  United 
States  shall  receive  any  additional  compensation  for  such  service  except  as  now 
permitted  by  law. 

'*  Sbc.  234.  It  shall  be  unlawful  to  transport,  carry,  or  convey  within  the 
limits  of  the  jurisdiction  of  the  United  States,  liquid  nitroglycerin,  fulminate 
in  bulk  in  dry  condition,  or  other  like  explosive,  on  any  vessel,  "car,  or  vehicle 
of  any  description  operated  in  the  transportation  of  passengers  or  property  by 
land  or  water  by  a  common  carrier  engaged  in  interstate  or  foreign  commerce. 

'*  Sec.  235.  Every  package  containing  explosives  or  other  dangerous  articles 
when  presented  to  a  common  carrier  for  shipment  shall  have  plainly  marked 
on  the  outside  thereof  the  contents  thereof;  and  it  shall  be  unlawful  for  any 
person  to  deliver,  or  cause  to  be  delivered,  to  any  common  carrier  engaged  in 
interstate  or  foreign  commerce  by  land  or  water,  or  to  carry  upon  any  vessel, 
car,  or  vehicle  operated  by  any  common  carrier  engaged  in  interstate  or  foreign 
commerce  by  land  or  water  any  explosive,  or  other  dangerous  article,  as  specified 
in  section  233  of  this  Act,  under  any  false  or  deceptive  marking,  description, 
invoice,  shipping  order,  or  other  declaration,  or  without  informing  the  agent 
of  such  carrier  in  writing  of  the  true  character  thereof,  at  or  before  the  time 
such  delivery  or  carriage  is  made.  Whoever  shall  knowingly  violate,  or  cause 
to  be  violated,  any  provision  of  this  section,  or  of  the  three  sections  last  pre- 
ceding, or  any  regulation  made  by  the  Interstate  Commerce  Commission  in 
pursuance  thereof,  shall  be  fined  not  more  than  $2,000  or  imprisoned  not  more 
than  eighteen  months,  or  both. 

['  *  ]  Sec.  236.  When  the  death  or  bodily  injury  of  any  person  results  from  the 
violation  of  any  of  the  four  sections  last  preceding,  or  any  regulation  made  by 
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the  Interstate  Commerce  Commission  in  pursuance  thereof,  the  person  or  per- 
sons who  shall  have  so  knowingly  violated,  or  caused  to  be  violated,  such  pro- 
vision or  regulation,  shall  be  fined  not  more  than  $10,000,  or  imprisoned  not 
more  than  ten  years,  or  both.["] 

For  sees.  232  to  236  of  Pen^l  LawB  amended  by  the  text,  see  7  Fed.  Stat.  Ann.   (2d  ed.) 
857  et  seq. 
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8ee  War  Department  and  Military  Establishment 
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Act  of  July  21,  1921,  257. 

Limitation  on  Indebtedness  —  Temporary  Certificates  of  Indebted- 
ness, 257. 

An  Act  To  amend  an  Act  entitled  "An  Act  to  declare  the  purpose  of  the 
people  of  the  United  States  as  to  the  future  political  status  of  the  people 
of  the  Philippine  Islands,  and  to  provide  a  more  autonomous  government 
for  these  islands/'  approved  August  20,  1916;  and  to  amend  an  Act 
entitled  ''An  Act  to  establish  a  standard  of  value  and  to  provide  for  a 
coinage  system  in  the  Philippine  Islands,''  approved  Uarch  2,  1908. 

[Act  of  July  21,  1921.] 

[Limi<&ation  on   Indebtedness  —  temporary   certificates   of   indebtedness.] 

That  the  Act  entitled  *'An  Act  to  declare  the  purpose  of  the  people  of  the 
United  States  as  to  the  future  political  status  of  the  people  of  the  Philippine 
Islands,  and  to  provide  a  more  autonomous  government  for  these  islands/' 
approved  August  29,  1916,  be  amended,  as  follows : 

That  the  proviso  of  section  11  of  said  Act  be,  and  the  same  is  hereby,  amended 
to  read  as  follows:  ''  Provided,  however,  That  the  entire  indebtedness  of  the 
Philippine  government  created  by  the  authority  conferred  herein  shall  not 
exceed  at  any  one  time  the  sum  of  $30,000,000,  exclusive  of  those  obligations 
known  as  friar  land  bonds,  nor  that  of  any  Province  or  municipality,  a  sum  in 
excess  of  7  per  centum  of  the  aggregate  tax  valuation  of  its  property  at  any 
one  time.  In  computing  the  indebtedness  of  the  Philippine  government,  bonds 
not  to  exceed  $10^000,000  in  amount,  issued  by  that  government,  secured  by  an 
equivalent  amount  of  bonds  issued  by  the  Provinces  or  municipalities  thereof, 
shall  not  be  counted." 

That  for  the  purpose  set  forth  in  section  6  of  the  Act  approved  March  2, 1903, 
entitled  "An  Act  to  establish  a  standard  of  value  and  to  provide  for  a  coinage 
system  in  the  Philippine  Islands,"  the  government  of  the  Philippine  Islands 
may  issue  temporary  certificates  of  indebtedness  under  the  conditions  therein 
provided,  in  addition  to  the  amount  therein  fixed,  to  a  further  amount  not 
exceeding  $10,000,000. 

The  act  of  the  Philippine  Legislature  providing  for  the  issue  of  temporary 
certificates  of  indebtedness  within  the  conditions  of  section  6  of  the  Act  of 
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M^r^h  2,  1903,  entitled  ''An  Act  to  establish  a  standard  of  yalue  and  to  pro- 
,  Vide  for  a  coinage  system  in  the  Philippine  Islands, '  *  shall  apply  to  the  issue  of 
^additional  certificates  authorized  by  this  Act. 

For  Act  of  March  2,  1903,  here  amended,  see  7  Fed.  Stat.  Ann.  (2d  ed.)  1182. 


PORTO  RICO 

Ad  of  Feb.  3,  1921,  258. 

Sec.  1.  BUI  of  Rights  —  Appropriation  of  Public  Moneys  for  Sectarian 
Purposes  —  Polygamous  Marriages  —  Sec.  2  of  Porto  Rican  Act 
Amended,  258. 
2.  Export  Duties  —  Taxes  and  Assessments  —  Internal  Revenue  — 
Public  Indebtedness  —  Bonds  —  Exemption  from  Taxation  — 
Sec.  3  of  Porto  Rican  Act  Amended,  258. 

CROSS-REFERBNCSS 

See  also  AGRICULTURE;  JUDICIAL  OFFICERS;  NAVY;  WAR  DEPART- 

MENT  AND  MILITARY  ESTABLISHMENT. 

An  Act  To  amend  an  Act  entitled  "An  Act  to  proyide  a  civil  {fovemment  for 
Porto  Bico,  and  for  other  purposes,"  approved  March  2,  1917. 

[Act  of  Feb.  3,  1921.] 

[Sec.  1.]  [Bill  of  Bights  —  appropriation  of  public  moneys  for  sectarian 
purposes  —  polygamous  marriages — sec  S  of  Porto  Bican  Act  amended.] 

That  paragraph  19  of  section  2  of  the  Act  entitled  "An  Act  to  provide  a  civil 
government  for  Porto  Rico,  and  for  other  purposes/'  approved  March  2,  1917, 
is  hereby  amended  to  read  as  follows: 

**  That  no  public  money  or  property  shall  ever  be  appropriated,  applied, 
donated,  used,  directly  or  indirectly,  for  the  use,  benefit,  or  support  of  any  sect, 
church,  denomination  sectarian  institution,  or  association,  or  system  of  religion, 
or  for  the  use,  benefit,  or  support  of  any  priest,  preacher,  minister,  or  other 
religious  teacher  or  dignitary  as  such.  Contracting  of  polygamous  or  plural 
marriages  hereafter  is  prohibited." 

.  Sec.  2.  [Export  duties  —  taxes  and  assessments  —  internal  revenue  —  pub- 
lic indebtedness  —  bonds  —  exemption  from  taxation  —  Sec.  3  Porto  Bican 
Act  amended.]  That  section  3  of  said  Act  to  provide  a  civil  government  for 
Porto  Rico  is  hereby  amended  to  read  as  follows: 

'*  Sec.  3.  That  no  export  duties  shall  be  levied  or  collected  on  exports  from 
Porto  Rico,  but  taxes  and  assessments  on  property,  internal  revenue,  and 
license  fees,  and  royalties  for  franchises,  privileges,  and  concessions  may  be 
imposed  for  the  purposes  of  the  insular  and  municipal  governments,  respectively, 
as  may  be  provided  and  defined  by  the  Legislature  of  Porto  Rico;  and,  when 
necessary  to  anticipate  taxes  and  revenues,  bonds  and  other  obligations  may 
be  issued  by  Porto  Rico  or  any  municipal  government  therein  as  may  be  pro- 
vided by  law,  and  to  protect  the  public  credit:  Provided,  however.  That  no 
public  indebtedness  of  Porto  Rico  or  of  any  subdivision  or  municipality  thereof 
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shall  be  authorized  or  allowed  in  excess  of  10  per  centum  of  the  aggregate  tax 
valuation  of  its  property,  and  all  bonds  issued  by  the  government  of  Porto  Rico, 
or  by  its  authority,  shall  be  exempt  from  taxation  by  the  Oovemment  of  the 
United  States  or  by  the  government  of  Porto  Rico  or  of  any  political  or  municipal 
subdivision  thereof,  or  by  any  State,  or  by  any  county,  municipality,  or  other 
municipel  subdivision  of  any  State  or  Territory  of  the  United  States,  or  by  the 
District  of  Columbia.  In  computing  the  indebtedness  of  the  people  of  Porto 
Rico,  bonds  issued  by  the  people  of  Porto  Rico  secured  by  an  equivalent  amount 
of  bonds  of  municipal  corporations  or  school  boards  of  Porto  Rico  shall  not  be 
counted." 


POST  ROADS 

See  Highways;  Postal  Service 


POSTAL  SERVICE 

Act  of  March  1,  1921  (Postal  Service  Appropriation  Act),  260. 

iiec.  1.  Vacartcy  in  Office  of  Postmaster  —  Temporary  Designation  hy 
Postmaster  General  — Appointment  of  Regular  Postmaster,  260. 
Substitute  Clerks  in  First  and  Second  Class  Postoffices  and  Suh- 
stit%ite  Letter  Carriers  in  City  Delivery  Service  —  Appointment 
to  Regular  Service  —  Credits  for  Time  Served  —  Promotions  — 
Service  in  World  War,  260. 
Special  Delivery  Matter  —  Receipt,  260^ 

Aeroplane  Mail  Service  —  Contracts  hy  Postmaster  General,  261. 
Post  Route  Maps  and  Rural  Delivery  Maps  or  Blue  Prints  —  Sale 
Proceeds,  261. 
3.  Congressional  Commission  Created  to  Investigate  MaU  Transporta- 
tion, etc. —  Extension  of  Time,  261. 

m 

Act  of  June  16,  1921  ("  Second  Deficiency  Act,  Fiscal  Tear,  192V' ),  261. 

Claims  against  Department  for  Damage  to  Person  and  Property 
—  Adjustment  by  Postmaster  General,  261. 

Act.  of  July  21, 1921,  261. 

See.   1.  Postmasters  of  Fourth  Class  —  Compensation  —  Per  Cenium  6f 
Cancellation,  261. 

2.  Special  Clerks  in  First-class  Offices,  262. 

3.  Clerks  and  Carriers  in  Intermediate  or  Automatic  Grades —  Credit 

for  Time  Served  as  Substitute  —  Promotion,  262. 

4.  Foreman  in  First-class  Offices  —  Compensation,  262. 

5.  Assistant  Superintendent  of  Mails —  Compensation,  262. 

6.  Asfrietant  Postmasters  of  Second-class  Offices,  262. 

7.  Clerks  and  Laborers  in  First  and  Second-class  Offices  —  Carriers 

in  City  Delivery  Service  —  Overtime  Compensation,  262. 
6.  Retired  Employees  again  Employed  —  Compensation,  262. 


260  FED.  STAT.  ANN.— 1921  SUPP. 

Sec,  9,  Supervisory  Officials,  etc. —  Limitation  on  Promotion  —  Repeal  of 
Provision  in  Act  of  June  5,  1920,  263, 
10,  Pan-American  Postal  Congress — Appointment  of  Delegates,  263. 

CROSS-REFERENCES 

See  also  HIOHWAYS;   WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT 

An  Act  Making  appropriations  for  the  service  of  the  Post  Office  DejMurtment 
for  the  fiscal  year  ending  June  30,  1922,  and  for  other  purposes. 

[Act  of  March  1,  1921.] 

[Sec.  1.]  •  •  •  [Vacancy  in  office  of  postmaster  —  temporary  designa- 
tion by  Postmaster  Oeneral  —  appointment  of  regular  postmaster.]     That 

hereafter,  whenever  the  office  of  a  postmaster  becomes  vacant  through  death, 
resignation,  or  removal,  the  Postmaster  Oeneral  shall  designate  some  person 
to  act  as  postmaster  until  a  regular  appointment  can  be  made  by  the  President 
in  case  the  office  is  in  the  first,  second,  or  third  class,  and  by  the  Postmaster 
General  when  the  office  is  in  the  fourth  class ;  and  the  Postmaster  General  shall 
notify  the  Auditor  for  the  Post  Office  Department  of  the  change.  The  post- 
master so  appointed  shall  be  responsible  under  his  bond  for  the  safekeeping 
of  the  public  property  pertaining  to  the  post  office  and  the  performance  of  the 
duties  of  his  office  until  a  regular  postmaster  has  been  duly  appointed  and 
qualified  and  has  taken  possession  of  the  office.  Whenever  a  vacancy  occurs 
from  any  cause  the  appointment  of  the  regular  postmaster  shall  be  made  without 
unnecessary  delay. 

*  *  *  [Sabstitute  clerks  in  first  and  second  class  postoffioes  and  snbstiL- 
tute  letter  carriers  in  City  Delivery  Service  —  appointment  to  regular  serv- 
ice —  credits  for  time  served  —  promotions  —  service  in  World  War.]    That 

that  portion  of  the  Act  reclassifying  salaries  of  postmasters  and  postal  employees, 
approved  June  5,  1920,  which  provides  **  that  hereafter  substitute  clerks  in 
first  and  second  class  post  offices  and  substitute  letter  carriers  in  the  City  Delivery 
Service  when  appointed  regular  clerks  or  carriers  shall  have  credit  for  actual 
time  served  on  a  basis  of  one  year  for  each  three  hundred  and  six  days  of  eight 
hours  served  as  substitute,  and  appointed  to  the  grade  to  which  such  clerk 
or  carrier  would  have  progressed  had  his  original  appointment  as  substitute  been 
to  grade  one  ' '  shall  be  amended  by  adding  the  following :  Provided,  That  Postal 
employees  and  substitute  Postal  employees  who  served  in  the  military,  marine 
or  naval  service  of  the  United  States  during  the  World  War  and  have  not 
reached  the  maximum  grade  of  salary  shall  receive  credit  for  all  time  served 
in  the  military,  marine  or  naval  service  on  the  basis  of  one  day's  credit  of 
eight  hours  in  the  Postal  Service  for  each  day  served  in  the  military,  marine 
or  naval  service  and  be  promoted  to  the  grade  to  which  such  postal  employee  or 
substitute  postal  employee  would  have  progressed  had  his  original  appointment 
as  substitute  been  to  grade  one.  The  provisions  herein  shall  be  effective  as  of 
date  of  passage  of  the  original  Act  of  June  5,  1920. 

For  Act  of  June  6,  1920,  affected  by  the  text,  see  1920  Supp.  Fed.  Stat.  Ann.  168. 

•  •  •  [Special  delivery  matter  —  receipt.]  That  the  Postmaster  General 
may,  under  such  rules  and  regulations  as  he  shall  prescribe,  authorize  the 
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delivery  of  special  delivery  matter  without  obtaining  a  receipt  therefor:  Pro- 
vided further,  That  nothing  herein  contained  shall  be  construed  as  excusing 
the  delivery  of  special  delivery  matter  by  messenger  in  the  first  instance. 

*  *  *  [Aeroplane  mail  service  —  contracts  by  Postmaster  (General.]  That 
the  Postmaster  General  may  contract  with  any  individual,  firm,  or  corporation 
for  the  transportation  of  mail  by  aeroplane  between  such  points  as  he  may  deem 
advisable  and  designate,  in  case  such  transportation  service  is  furnished  at  a 
cost  not  greater  than  the  actual  cost  of  the  same  service  by  rail,  and  shall 
pay  therefor  out  of  the  appropriation  for  inland  transportation  by  railroad 
routes. 

•  •  •  [Post  route  maps  and  rural  deUvery  maps  or  blue  prints  —  sale 
proceeds.]  The  Postmaster  General  may  authorize  the  sale  to  the  public  of 
post-route  maps  and  rural  delivery  maps  or  blue  prints  at  the  cost  of  printing 
and  10  per  centum  thereof  added,  the  proceeds  of  such  sale  to  be  used  as  a 
further  appropriation  for  the  preparation  and  publication  of  post-route  max>s 
and  rural  delivery  maps  or  blue  prints ; 


Sec.  3.  [Congressional  Commission  created  to  investigate  mail  transporta* 
Hon,  etc. —  extension  of  time.]  That  the  joint  commission  authorized  under 
section  6  of  the  Act  approved  April  24,  1920,  entitled  **An  Act  making  appro- 
priations for  the  service  of  the  Post  Office  Department  for  the  fiscal  year  ending 
June  30,  1921,  and  for  other  purposes,'*  is  hereby  continued  until  June  30, 
1922,  to  complete  the  investigation  and  to  prepare  a  detailed  report  containing 
a  summary  of  its  findings  thereof,  and  such  recommendations  as  to  legislation  as 
it  may  deem  proper:  Provided,  That  the  said  commission  shall  not  expend  a 
greater  sum  than  $150,000  during  the  fiscal  year  1922. 

For  Act  of  April  24,  1920,  sec.  6  affected  by  the  text,  see  1920  Supp.  Fed.  Stat.  Ann.  167. 


•    •    •    [Glaims  against  Department  for  damage  to  person  and  property  -* 

adjustment  by  Postmaster  General.]  When  any  damage  is  done  to  person 
or  property  by  or  through  the  operation  of  the  Post  Office  Department  in  any 
branch  of  its  service  and  such  damage  is  found  by  the  Postmaster  General  upon 
investigation  to  be  a  proper  charge  against  the  United  States,  the  Postmaster 
General  is  hereby  invested  with  power  to  adjust  and  settle  any  claim  for  such 
damage  when  his  award  for  such  damage  in  any  case  does  not  exceed  $500 ;  and 
the  sum  of  $35,000  is  hereby  appropriated  for  the  fiscal  year  1922  to  carry  out 
the  provisions  of  this  paragraph. 

This  IB  from  the  "  Second  Deficiency  Act,  fiscal  year  1921/'  enacted  June  16,  1921. 


An  Act  To  further  reclassify  postmasters  and  employees  of  the  Postal  Service 
and  readjust  their  salaries  and  compensation  on  an  equitable  basis,  and 
for  other  purposes. 

[Act  of  July  21,  1921.] 

[Sec.  1.]  [Postmasters  of  fourth  class  —  comi>ensation  —  per  centum  of 
cancellations.]  That  from  and  after  July  1,  1921,  postmasters  of  the  fourth 
class  shall  be  paid  the  same  compensation  as  now  provided  by  law,  except  that 
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they  shall  receive  145  per  centum  of  the  cancellations  of  the  first  $75  or  less  per 
quarter,  70  per  centum  of  the  next  $100  or  less  per  quarter,  and  on  the  balance 
60  per  centum. 

Sbg.  2.  {Special  ol^ks  in  ftnt-class  ofSces.]  That  as  a  reward  for  faithful 
and  meritorious  service  special  clerks  may  be  appointed  in  the  executive,  finance, 
money  order,  postal  savings,  registry,  mailing,  and  other  divisions  of  first-dass 
post  offices.  Clerks  in  the  executive,  finance,  money  order,  postal  savings, 
registry,  and  other  divisions  of  first-class  post  ofBces  who  were  de^gnated  as 
special  clerks,  finance  clerks,  cashiers,  foremen,  bookkeepers,  chief  stamp  clerks, 
chief  mailing  clerks,  and  stenographers  on  June  30,  1920,  and  who  were,  on  and 
after  July  1,  1920,  assigned  as  clerks  of  grade  five  shall,  from  and  after  the 
XMissage  of  this  Act,  unless  they  were  demoted  for  cause,  be  given  the  designa- 
tion and  .status  of  special  clerks,  and  assigned  to  the  first  or  second  grade: 
Provided,  That  clerks  who  have  been  designated  as  special  clerks  shall  not  be 
demoted  except  for  cause. 

Sec.  3.  [Clerks  and  carriers  in  intermediate  or  automatic  grades  —  credit  for 
time  served  as  substitute  — promotion.]  That  clerks  and  carriers  in  the  inter- 
mediate or  automatic  grades  who  were  appointed  to  regular  positions  before 
June  5,  1920.  and  are  receiving  less  than  the  maximum  grade  of  salary,  shall 
receive  credit  for  all  time  served  as  substitute  on  a  basis  of  one  year  for  each' 
tliree  hundred  and  six  days  of  eight  hours  served  as  substitute,  and  be  pro- 
rooted  to  the  grade  to  which  such  clerk  or  carrier  would  have  progressed  had 
his  original  appointment  as  substitute  been  to  grade  one. 

Sec.  4.  [Foreman  in  ftnt-elass  offices  —  compensation.]  That,  effective 
July  1,  1921,  the  minimum  salary  of  foreman  in  first-dass  offices  shall  be  $2,100 
per  annum. 

Sec.  5.  [Assistant  superintendents  of  mails  —  compensation.]  That,  effective 
July  1,  1921.  the  minimum  salary  of  assistant  superintendents  of  mails  in  post 
offices  with  receipts  of  $1,000,000,  but  less  than  $2,000,000,  shall  be  $2,300  per 
annum. 

Sec.  6.  [Assistant  postmasters  of  secoad-class  offices.]  That,  effective  July 
1,  1921,  the  salary  of  assistant  postmasters  at  offices  of  the  second  class,  where 
the  gross  postal  receipts  are  $8,000,  but  less  than  $12,000,  shall  be  $1,850  per 
annum. 

Skc.  7.  [Clerks  and  laborers  in  first  and  second  class  offices  —  carriers  in 
City  Delivery  Service  —  overtime  compensation.]  That  the  Postmaster  Gen- 
eral is  hereby  authorized  to  pay  to  the  clerks  and  laborers  in  first  and  second 
class  post  offices  and  letter  carriers  in  the  City  Delivery  Service  the  amount  due 
them  as  overtime  in  lieu  of  compensatory  time  for  work  performed  by  them  on 
Sundays  intervening  between  June  5  and  July  1,  1920. 

Sec.  8.  [Betired  employees  re-employed  —  compensation.]  That  the  Post- 
master General  be,  and  he  is  hereby,  authorized  to  pay  to  persons  who  have 
been  retired  under  the  Act  of  Congress  entitled  **An  Act  for  the  retirement  of 
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employees  in  the  classified  civil  service,  and  for  other  purposes,"  approved  May 
22,  1920,  and  who  have  since  their  retirement  been  employed  in  the  Postal 
Service,  the  sums  to  which  they  are  entitled  for  services  heretofore  rendered. 

For  Act  of  May  22,  1920,  mentioned  in  the  text,  see  1920  Supp.  Fed.  Stat.  Ann.  16. 

Sec.  9.  [Supervisory  officials,  etc. —  limitation  on  promotion  —  repeal  of 
provision  in  Act  of  June  6,  1920.]  That  the  paragraph  in  the  Act  of  Con- 
gress entitled  ''An  Act  to  reclassify  postmiasters  and  employees  of  the  Postal 
Service  and  readjust  their  salaries  and  compensation  on  an  equitable  basis/' 
approved  June  5,  1920  (page  1053,  Statutes  at  Large,  second  session,  Sixty- 
sixth  Congress),  which  reads  as  follows:  **  On  and  after  July  1, 1921,  no  super- 
visory official  or  employee  in  the  Postal  Service  shall  be  promoted  more  than 
$300  during  any  one  year,  except  when  appointed  postmaster,  inspector  in 
charge,  or  superintendent  of  the  Railway  Mail  Service,"  be,  and  the  same  is 
hereby,  repealed. 

For  provision  in  Act  of  June  5,  1920,  here  repealed,  see  1920  Snpp.  Fed.  Stat.  Ann.  178. 

Sec.  10.  [Pan-American  Postal  Oongress  —  appinntment  ef  delegates.] 
That  ih/t  Postmaster  General  be»  and  he  hereby  is,  authorized  to  appoint  two 

.  rlelegates  to  the  Pan-American  Postal  Congress,  Buenos  Aires,  Argentina,  begin- 
ning August  10,  1921,  and  for  the  purpose  of  paying  the  expenses  of  such  dele- 
gates the  sum  cd  $5,000  is  hereby  appropriated,  out  of  any  money  in  the  Treas- 
ury not  otherwise  appropriated,  to  be  expended  in  the  discretion  of  the  Post- 
master General  and  to  be  accounted  for  on  his  certificate,  which  certificate  shall 

•  be  conclusive  on  the  accounting  officers  of  the  United  States. 


POSTMASTERS 

See  Postal  Service 


PRINTING 

See  Public  PsiNTma 
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Ad,  of  March  4, 1921  {Sundry  CivU  Appropriation  Act),  263. 

Sec.  1,  Leavenworth  Penitentiary  —  Livestock  —  Sale  or  Exchange,  263. 

CROSS-RBFERENCX 

See  also  DIPLOMATIC  AND  CONSULAR  OFFICERS 

[Sec.  1.]  •  •  •  [Leavenworth  Penitentiary  —  live  stock  —  sale  or 
exchange.]  That  live  stock  may  be  exchanged  or  traded  when  authorized  by  the 
Attorney  General. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 
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PROCEDURE 

See  Judiciary 


PROHIBITION  ACT 

See  Intoxicating  Liquors 


PUBLIC  CONTRACTS 

Aci  of  Nov.  23, 1921,  264. 

War   Contracts  —  Adjustment  —  Minerals  —  Losses   Occurring   in 
Production,  264. 

An  Act  To  amend  section  6  of  the  Act  approved  March  2,  1919,  entitled  "An 
Act  to  provide  relief  in  cases  of  contracts  connected  with  the  jnrosecntiott 
of  the  war,  and  for  other  purposes." 

[Act  of  Nov.  23, 1921.] 

[War  contracts  —  adjustment  —  minerals  —  losses  occurrintf  In  production.] 

That  section  5  of  the  Act  approved  March  2,  1919,  entitled  "An  Act  to  provide 
relief  in  cases  of  contracts  connected  with  the  prosecution  of  the  war,  and  for 
other  purposes,"  be,  and  the  same  is  hereby,  amended  as  follows: 

Add  to  the  first  paragraph  of  section  5  the  following  proviso :  "  Provided, 
That  all  claimants  who,  in  response  to  any  personal,  written,  or  published  request, 
demand,  solicitation,  or  appeal  from  any  of  the  Government  agencies  mentioned 
in  said  Act,  in  good  faith  expended  money  in  producing  or  preparing  to  pro- 
duce any  of  the  ores  or  minerals  named  therein  and  have  heretofore  mailed  or 
filed  their  claims  or  notice  in  writing  thereof  within  the  time  and  in  the  manner 
prescribed  by  said  Act,  if  the  proof  in  support  of  said  claims  clearly  shows  them 
to  be  based  upon  action  taken  in  response  to  such  request,  demand,  solicitation 
or  appeal,  shall  be  reimbursed  such  net  losses  as  they  may  have  incurred  and 
are  in  justice  and  equity  entitled  to  from  the  appropriation  in  said  Act. 

"  If  in  claims  passed  upon  under  said  Act  awards  have  been  denied  or  made 
on  rulings  contrary  to  the  provisions  of  this  amendment,  or  through  miscalcula- 
tion, the  Secretary  of  the  Interior  may  award  proper  amounts  or  additional 
amounts." 

For  this  section  before  amendment,  see  1919  Supp.  p.  300* 
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PUBLIC  DEBT  * 

Act  of  June  16,  1921  ("  apecioL  Deficiency  Act,  Fiscal  Year,  1921  "),  265, 

Appropriation  for  *'  Expenses  of  Loans  ^'  Contained  in  Liberty 
Bond  Acts — Applicability  to  any  Public  Debt  Issues,  265. 

Act  of  Nov.  23,  1921  C  Revenue  Act  of  1921  "),  265. 

Sec.  1401.  Second  Liberty  Bond  Act  —  Increase  in  Note  Authorization  — 
Sec.  18  Amended,  265. 
1402.  Second  Liberty  Bond  Act  —  Increase  in  Treasury  Savings  Cer- 
tificate  Limit  —  Sec.  6  Amended,  265. 

CROSS-REFERENCS 

Consolidation  of  Liberty  Bond  Tax  Exemptions,  See  INTERNAL  REVENUE, 

supra,  this  yolnme,  p.  221. 

•  •  •  [Appropriation  for  "  Expenses  of  loans  "  contained  in  Liberty 
Bond  Aots  —  applicability  to  any  public  debt  issues.]  The  appropriation  for 
**  Expenses  of  loans  "  contained  in  section  8  of  the  First  Liberty  Bond  Act  and 
in  section  10  of  the  Second  Liberty  Bond  Act,  as  amended,  is  hereby  made 
applicable  to  any  operations  arising  in  connection  with  any  public  debt  issnes 
made  subsequently  to  June  30,  1921,  pursuant  to  the  authority  contained  in  the 
First  Liberty  Bond  Act  or  the  Second  Liberty  Bond  Act,  as  amended  and  sup- 
plemented, the  provisions  of  the  Legislative,  Executive,  and  Judicial  Appro- 
priation Act,  approved  May  29,  1920,  to  the  contrary  notwithstanding:  Pro- 
vided, That  with  respect  to  operations  on  account  of  any  such  issue  hereafter 
made  such  appropriations  shall  be  available  only  until  the  close  of  the  fiscal 
year  next  following  the  fiscal  year  in  which  such  issue  was  made. 

This  is  from  the  "  Second  Deficiency  Act,  Fiscal  Year,  1921,"  approved  June  16,  1921. 
For  Liberty  Bond  Acts  mentioned  in  the  text  see  1918  Supp.  Fed.  Stat.  Ann.  672. 


Sec.  1401.  [Second  Liberty  Bond  Act  —  increase  in  note  authorisation  — 
see.  18  amended.]  That  subdivision  (a)  of  section  18  of  the  Second  Liberty 
Bond  Act,  as  amended,  is  amended  by  striking  out  the  words  and  figures  "  for 
the  purposes  of  this  Act,  and  to  meet  public  expenditures  authorized  by  law, 
not  exceeding  in  the  aggregate  $7,000,000,000/'  and  inserting  in  lieu  thereof 
the  words  and  figures  **  for  the  purposes  of  this  Act,  to  provide  for  the  purchase 
or  redemption  of  any  notes  issued  hereunder,  and  to  meet  public  expenditures 
authorized  by  law,  not  exceeding  in  the  aggregate  $7,500,000,000  at  any  one 
time  outstanding. '* 

This  and  the  section  which  follows  are  from  the  ''Revenue  Act  of  1921,"  enacted  Nov. 
23,  1921. 

For  this  section  as  it  read  before  this  amendment,  see  1919  Supp.  Fed.  Stat.  Ann.  311. 

Sec.  1402.  [Second  Liberty  Bond  Act  —  increase  in  treasury  savings  certifi- 
cate limit  —  sec.  6  amended.]    That  section  6  of  the  Second  Liberty  Bond  Act, 

*  See  the  Besolution  of  March  3,  1921,  set  out  in  the  title  War  Department  and  Military 
ESTABLISHICENTT,  Infra,  this  volume.  This  Resolution  repealed  much  war  time  legisla- 
tion, but  excepted  the  First,  Second,  Third  and  Fourth  Bond  Act,  and  the  Victory  Liberty 
Loan  Act.  The  different  Loan  Acts,  excepting  the  last  and  amendments  to  the  second,  are 
set  out  in  191S  Supp.  Fed.  Stat.  Ann.  672.  The  last,  known  as  the  Victory  Liberty  Loan  Act, 
together  with  amendments  to  the  second,  is  bet  out  in  1919  ^upp.  Fed.  Stat.  Ann.  3U9. 
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as  amended,  is  amended  by  striking  out  in  the  next  to  the  last  sentence  thereof 
the  figures  "  $1,000  ''  and  inserting  in  lien  thereof  the  figures  "  $5,000." 

See  note  to  preceding  section. 

For  this  section  as  it  read  before  ajnendmcnt,  see  1918  Supp.  Fed.  Stat.  Ann.  088. 


PUBLIC  HEALTH  SERVICE 

See  Health  and  Quarantine  ;  Hospitals  and  Asyjuums  ;  Mineral  Lands,  Mines 

AND  Mining. 


PUBLIC  LANDS 

Act  of  Jam.  €,  1921,  267, 

Desert  Lands  —  Tims  Limit  for  Reclamation  hy  States  —  Exten- 
sion —  Restoration  to  Public  Domain,  267. 

Act  of  Jqn.  6,  1921,  268. 

Desert  Lands  — Entry  — Resident  Citizens  —  Colorado  as  Indvded 
in  "  Desert  Land  Act,*'  268. 

Act  of  Jan.  26, 1921,  268. 

Sec.    1.  Lands  Witkdraum  from  Settlement  for  Certain  Purposes  and  No 
Longer  Needed  —  Sale  at  Public  Auction,  268. 
2.  Conveyance  by  Appropriate  Patent  of  Lands  Purchased  —  RessT" 

vations  and  Conditions,  268. 
3.  Receipts  from  Sale  —  Disposition,  269. 

Act  of  Feb.  16,  1921,  269. 

Survey  of  Public  Lands  —  Florida,  269. 
Act.  of  March  1,  1921,  270. 

Rights  of  Way  for  Irrigation  and  Drainage  —  Permits  for  Adjoin- 
ing  Land  for  Dwellings,  etc. —  Lands  in  National  Forests,  270. 

Act.  of  March  1,  1921,  270. 

Homesteads  —  Marriage  of  Entryman  and  Entrywoman  —  Impair- 
ment of  Right  to  Patent  —  Act  of  April  6,  1914,  Ameded,  270. 

Act  of  March  1,  1921,  271. 

Homestead  Settlers  or  Entrymen  in  World  War  —  Final  Proof  of 
Entries,  271. 

Act  of  March  4,  1921,  2171. 

Sec.    1.  Homestead  Entries  —  Validation,  271. 

2.  Additional  Entry  by  Homesteaders  Commuting  First  Entry  — 
Cancellation,  271. 
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Act  of  March  4,  191^1  {Sundry  CivU  Appropriation  Act),  273. 

Sec.    1.  Registers   and   Receivers  —  Consolidation  of   Offices  at    Certain 
Places,  272. 
Expenses  Incurred   hy   Registers   and  Receivers  —  lAdMity   of 

Oovernment,  272. 
Hearings    in    Land    Entries  —  Depositions  —  Fees    of    Officers 
Taking,  272. 

Act  of  Oct.  28,  1921,  272. 

Seel.  District  Land  Offices  —  Consolidation  of  Offices  of  Register  and 
Receiver,  272. 
2.  Vacancy  in  Office  of  Register  —  Designation,  273. 

Act.  of  Dec.  15,  1921,  273. 

Desert-land  Claimants  in  World  War  —  Final  Proof  of  Entries^ 
273. 

CROSS-REFERENCES 

See   also   HAWAIIAN  ISLANDS;  HIGHWAYS;   INDIANS;   INTERIOR 
DEPARTMENT;  MINERAL  LANDS,  MINES  AND  MINING;  WATERS 

An  Act  To  amend  section  3  of  an  Act  entitled  ''An  Act  making  appropriations 
for  sundry  civil  expenses  of  the  Gtovemment  for  the  fiscal  year  ending 
Jnne  30,  1902,  and  for  other  purposes,''  approved  March  3,  1901  (Thirty- 
first  Statutes  at  Large,  page  1133). 

[Act  of  Jan.  6,  1921.] 

[Desert  lands  —  time  limit  for  reclamation  by  states  —  extension  —  restora- 
tion to  puUic  domain.]  That  section  3  of  the  Aet  of  Congress  approved  March 
3, 1901  (Thirty-first  Statutes  at  Large,  page  1133),  be,  and  the  same  is  hereby, 
amended  to  read  as  follows: 

''  Sec.  3.  That  section  4  of  the  Act  of  August  18,  1894,  entitled  'An  Act 
making  appropriations  for  sundry  civil  expenses  of  the  Government  for  the 
fiscal  year  ending  June  30,  1895,  and  for  other  purposes,'  be,  and  the  same 
is  hereby,  amended  so  that  the  ten-year  period  within  which  any  State  shall 
cause  the  lands  applied  for  under  said  Act  to  be  irrigated  and  reclaimed,  as 
provided  in  said  section,  as  amended  by  the  Act  of  June  11,  1896,  shall  begin 
to  run  from  the  date  of  approval  by  the  Secretary  of  the  Interior  of  the  State's 
applieatiim  for  the  segregation  of  such  lands;  and  if  actual  construction  of 
reclamation  works  is  not  begun  within  three  years  after  the  segregation  of  the 
lands  or  within  such  further  period,  not  exceeding  three  years,  as  shall  be 
allowed  by  the  Secretary  of  the  Interior,  the  said  Secretary  of  the  Interior, 
in  his  discretion,  may  restore  such  lands  to  the  public  domain;  and  if  the 
State  fails,  within  ten  years  from  the  date  of  such  segregation,  to  cause  the 
whole  or  any  part  of  the  lands  so  segregated  to  be  so  irrigated  and  reclaimed, 
the  Secretary  of  the  Interior  may,  in  his  discretion,  continue  said  segregation 
for  a  period  not  exceeding  five  years,  or  may,  in  his  discretion,  restore  such 
lands  not  irrigated  and  reclaimed  to  the  public  domain  upon  the  expiration 
of  the  ten-year  period  or  of  any  extension  thereof." 

For  section  3  of  Act  of  March  a,  1901,  here  amended,  see  8  Fed.  Stat.  Ana.     (dd  ed.)  701. 
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An  Act  To  amend  section  8  of  an  Act  to  provide  for  the  sale  of  desert  lands  in 
certain  States  and  Territorities  [sic]  approved  March  3, 1877,  as  amended 
by  an  Act  to  repeal  timber  culture  laws,  and  for  other  purposes,  approved 
March  3,  1891. 

[Act  of  Jan.  6,  192L] 

[Desert  lands  —  entry  —  resident  citizens  —  Colorado  as  included  in 
'*  Desert  Land  Act."]  That  section  8  of  an  Act  to  provide  for  the  sale  of  desert 
lands  in  certain  States  and  Territories,  approved  March  3,  1877,  as  amended 
by  an  Act  to  repeal  timber  culture  laws,  and  for  other  purposes,  approved 
March  3,  1891,  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows: 

''  Sec.  8.  That  the  provisions  of  the  Act  to  which  this  is  an  amendment,  and 
the  amendments  thereto,  shall  apply  to  and  be  in  force  in  the  State  of  Colorado, 
as  well  as  the  State  named  in  the  original  Act ;  and,  excepting  in  the  State  of 
Nevada,  no  person  shall  be  entitled  to  make  entry  of  desert  lands  unless  he  be 
a  resident  citizen  of  the  State  or  Territory  in  which  the  land  sought  to  be 
entered  is  located." 

For  section  8  as  it  read  before  this  amendment,  see  8  Fed.  Stat.  Ann.   (2d  ed.)   698. 


An  Act  To  provide  for  the  disposition  of  certain  public  lands  withdrawn  and 
improved  under  the  provisons  of  the  Act  of  Congress  approved  June  25, 
1910  (Thirty-eixth  Statutes  at  Large,  page  847),  as  amended  by  the  Act 
of  August  24,  1912  (Thirty-seventh  Statutes  at  Large,  page  497),  and 
which  are  no  longer  needed* 

[Act  of  Jan.  26,  1921.] 

[Sec.  1.]  [Lands  withdrawn  from  settlement  for  certain  purposes  and  no 
longer  needed  —  sale  at  public  auction.]  That  whenever  in  the  opinion  of 
the  Secretary  of  the  Interior  any  lands  which  have  been  withdrawn  under  the 
provisions  of  the  Act  of  Congress  approved  June  25,  1910  (Thirty-sixth  Statutes 
at  Large,  page  847),  as  amended  by  the  Act  of  Congress  approved  August  24, 
1912  (Thirty-seventh  Statutes  at  Large,  page  497),  for  the  purpose  of  explora- 
tory drilling  to  discover  water  supplies  for  irrigation  or  other  purposes,  and 
which  have  had  wells  or  other  permanent  improvements  placed  thereon  by 
and  at  the  expense  of  the  United  States,  are  no  longer  needed  for  the  purpose 
for  which  they  were  withdrawn  and  improved,  the  Secretary  of  the  Interior 
may  appraise  the  lands,  together  with  the  improvements  thereon,  and  there- 
after sell  the  same  to  a  citizen  of  the  United  States  for  not  less  than  the  appraised 
value  at  public  auction  to  the  highest  bidder,  after  giving  public  notice  of  the 
time  and  place  of  sale  by  posting  upon  the  land  and  publication  for  not  less  than 
thirty  days  in  a  newspaper  of  general  circulation  in  the  vicinity  of  the  land. 

For  Act  of  June  25,  1910,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.  (2d  ed.)   657. 

Sec.  2.  [Convejrance  by  appropriate  patent  of  lands  purchased  —  reserva- 
tions and  conditions.]  That  upon  payment  of  the  purchase  price  the  Secre- 
tary of  the  Interior  is  authorized  by  appropriate  patent  to  convey  all  the 
right,  title,  and  interest  in  and  to  said  lands  to  the  purchaser  at  said  sale, 
subject,  however,  to  such  reservations,  limitations,  or  conditions  as  said  Secre- 
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tary  may  deem  proper :  Provided^  That  not  over  one  hnndred  and  sixty  acres 
shall  be  sold  to  any  one  person:  Provided  further,  That  any  patent  issued 
hereunder  shall  contain  a  reservation  to  the  United  States  of  all  oil,  gas,  coal, 
and  other  mineral. 

Sec.  3.  [Beceipts  from  sale  —  disposition.]  That  the  moneys  derived  from 
the  sale  of  such  lands  and  improvements  be  disposed  of  as  are  other  receipts 
from  the  sale  and  disposal  of  public  lands. 


An  Act  Providing  for  the  survey  of  public  lands  remaining  unsurveyed  iof 
the  State  of  Florida,  with  a  view  of  satisfying  the  grant  in  aid  of  schools 
made  to  said  State  under  the  Act  of  March  3, 1845,  and  other  Acts  amenda- 
tory thereof. 

[Act  of  Feb.  16,  1921.] 

[Survey  of  public  lands  —  Florida.]  That  it  shall  be  lawful  for  the  prop- 
erly credited  agent  or  official  of  the  State  of  Florida  having  in  charge  the 
adjustment  of  its  school  grant  to  apply  to  the  Commissioner  of  the  General 
Land  Office  for  the  survey  of  any  townships  or  parts  of  townships  of  public 
land  unsurveyed  in  any  of  the  surveying  districts  of  said  State,  with  a  view 
to  satisfy  the  grant  in  aid  of  schools  made  to  said  State  of  Florida  by  the  Act 
of  March  3,  1845,  and  other  Acts  amendatory,  thereto  to  the. extent  of  the  full 
quantity  of  land  called  for  thereby ;  and  upon  the  application  of  said  agent  or 
official,  the  Commissioner  of  the  General  Land  Office  shall  proceed  to  have  the 
survey  or  surveys  so  applied  for  made,  as  in  the  case  of  surveys  of  other  public 
lands;  and  the  lands  that  may  be  found  to  fall  within  the  limits  of  such  town- 
ships or  parts  of  townships  as  ascertained  by  the  survey  shall  be  reserved,  upon 
the  filing  of  the  application  for  survey  from  any  adverse  appropriation  by 
settlement  or  otherwise,  except  under  rights  that  may  be  found  to  exist  of  prior 
inception,  for  a  period  to  extend  from  such  application  for  survey  until  the 
expiration  of  sixty  days  from  date  of  filing  of  the  township  plat  of  survey  in  the 
proper  district  land  office,  during  which  period  of  sixty  days  the  State  may  select 
any  of  such  lands  not  embraced  in  any  valid  adverse  claim  for  the  satisfaction  of 
its  school  grant,  as  aforesaid,  with  the  condition,  however,  that  the  agent  or 
official  of  the  State,  within  thirty  days  from  the  date  of  such  filing  of  the 
application  for  survey,  shall  cause  a  notice  to  be  published,  which  publication 
shall  be  continued  for  thirty  days  from  date  of  first  publication  in  some  news- 
paper of  general  circulation  in  the  vicinity  of  the  lands  likely  to  be  embraced 
in  such  townships  or  parts  of  townships  giving  notice  to  all  parties  interested 
of  the  fact  of  such  application  for  survey  and  the  exclusive  right  of  selection  by 
the  State  for  the  aforesaid  period  of  sixty  days  as  herein  provided  for,  and 
after  the  expiration  of  such  sixty  days  any  lands  which  may  remain  unselected 
by  the  State  and  not  otherwise  appropriated  according  to  law  shall  be  subject 
to  disposal  under  general  laws  as  other  public  lands :  Provided,  That  the  Com- 
missioner of  the  General  Land  Office  shall  give  notice  immediately  of  the 
reservation  of  any  township  or  parts  of  townships  to  the  officials  of  the  local 
land  office  of  the  land  district  in  which  the  land  is  situated  of  the  withdrawal 
of  such  townships  or  parts  of  townships  for  the  purpose  hereinbefore  provided : 
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Provided  further.  That  nothing  herein  shall  be  deemed  to  authorize  the  Com- 
missioner of  the  General  Land  Office  to  snrve^^  any  lands  within  the  exterior 
boundaries  of  the  Everglades,  as  d^ned  in  Everglades  patent  numbered  one 
hundred  and  thirty-seven,  issued  to  the  State  of  Florida  by  the  United  States 
under  the  Swamp  Land  Act  of  1850. 

For  Swamp  Land  Act  of  1S50  mentioned  in  the  text,  see  8  Fed.  Stat.  Aon.  (2d  ed.)  708. 


An  Act  To  amend  acts  to  permit  the  use  of  the  right  of  way  through  the 
public  lands  for  tramroadsi  canals,  and  resenroinK,  and  for  other  purposes. 

[Act  of  March  1,  1921.] 

[Bights  of  way  f<M:  krigation  and  drainage  —  permits  for  adjdning  land 
for  dwellings,  etc. —  lands  in  national  forests.]  That  in  addition  to  the  rights 
of  way  granted  by  sections  18,  19,  20,  and  21  of  the  Act  of  Congress  entitled 
'*An  Act  to  repeal  timber-culture  laws,  and  for  other  purposes,"  approved 
March  3,  1891  (Twenty-sixth  Statutes,  page  1095),  as  amended  by  the  Act 
of  Congress  entitled  **An  Act  to  amend  the  Irrigation  Act  of  March  3,  1891 
(Twenty-sixth  Statutes,  page  1095,  section  18),  and  to  amend  section  2  of  the 
Act  of  May  11,  1898  (Thirtieth  Statutes,  page  404),"  approved  March  4,  1917 
(Thirty-ninth  Statutes,  page  1197),  and,  subject  to  the  conditions  and  restric- 
tions therein  contained,  the  Secretary  of  the  Interior  is  authorized  to  grant 
permits  or  easements  for  not  to  elceed  five  acres  of  ground  adjoining  the  right 
of  way  at  each  of  the  locations,  to  be  determined  by  the  Secretary  of  the 
Interior,  to  be  used  for  the  erection  thereon  of  dwellings  or  other  buildings  or 
corrals  for  the  convenience  of  those  engaged  in  the  care  and  management  of 
the  works  provided  for  by  said  Acts :  Provided,  That  this  Act  shall  not  apply 
to  lands  within  national  forests. 

For  Act  ol  March  3,  1801,  sees.  18-21,  see  8  Fed.  Stat.  Ann.   (2d  ed.)  803. 

For  Act  of  March  4,  1017,  mentioned  in  the  text,  see  1018  Supp.  Fed.  Stat.  Ann.  718. 


An  Act  For  the  relief  of  bona  flde  settlers  who  intermarry  after  having  com- 
plied with  the  homestead  law  for  one  year. 

[Act  of  March  1,  1921.] 

[Homesteads  —  marriage  of  entrjrman  and  entrywoman  —  impairment  of 
right  to  patent  —  Act  of  April  6,  1914  amended.]  That  the  Act  entitled  ''An 
Act  providing  that  the  marriage  of  a  homestead  entryman  to  a  homestead 
entrywoman  shall  not  impair  the  right  of  either  to  a  patent,  after  compliance 
with  the  law  a  year,  to  apply  to  existing  entries,"  approved  April  6,  1914 
(Thirty-eighth  Statutes,  page  312),  be,  and  the  same  is  hereby,  amended  by 
adding  thereto  the  following:  "  Provided  further,  That  in  the  administration 
of  this  Act  the  terms  '  entryman  '  and  '  entr3rwoman  '  shall  be  construed  to 
include  bona  fide  settlers  who  have  complied  with  the  homestead  law  for  at 
least  one  year  next  preceding  such  marriage." 

IPor  Act  of  April  6,  1914,  here  amended,  aee  8  Fed.  Stat.  Ann.   (2d  ed.)  620. 
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An  Ad  To  authorise  oertain  homestead  settlers  or  entrymen  who  entered  the 
military  or  naval  service  of  the  United  States  during  the  war  with 
Germany  to  make  final  proof  of  their  entries. 

[Act  of  March  1,  1921.] 

[Homestead  settlers  or  entrymen  in  World  War  —  final  proof  of  entries.] 

That  any  settler  or  cntryman  under  the  homestead  laws  of  the  United  States, 
who,  after  settlement,  application,  or  entry  and  prior  to  November  11,  1918, 
enlisted  or  was  actually  engaged  in  the  United  States  Army,  Navy,  or  Marine 
Corps  during  the  war  with  Germany,  who  has  been  honorably  discharged  and 
because  of  physical  incapacities  due  to  service  is  unable  to  return  to  the  land, 
may  make  proof,  without  further  residence,  improvement,  or  cultivation,  at 
such  time  and  place  as  may  be  authorized  by  the  Secretary  of  the  Interior,  and 
receive  patent  to  the  land  by  him  so  entered  or  settled  upon :  Provided,  That  no 
such  patent  shall  issue  prior  to  the  survey  of  the  land. 

This  Act  was  amended  by  Act  of  Dec.  15,  1921,  set  out  infra,  this  title,  p.  273. 


An  Act  Valdating  oertain  homestead  entries.* 

[Act  of  March  4,  1921.] 

[Sec.  1.]  [Homestead  entries  —  validation.]  That  all  pending  homestead 
entries  made  in  good  faith  prior  to  January  1,  1916,  under  the  provisions  of 
the  enlarged  homestead  laws,  and  all  rights  to  enter  land  under  said  laws, 
based  on  settlement  made  thereon  in  good  faith  before  said  date,  and  while  the 
land  was  unsurveyed,  by  persons  who,  before  making  such  enlarged  homestead 
entry,  had  acquired  title  to  land  under  the  homestead  laws,  and  therefore  were 
not  qualified  to  make  an  enlarged  homestead  entry,  or  such  settlement,  be,  and: 
the  same  are  hereby,  validated,  if  in  all  other  respects  regular,  in  all  cases 
where  the  original  homestead  entry  was  for  less  than  one  hundred  and  sixty 
acres  of  land.  Provided,  That  no  settlement  claim  shall  be  validated  hereby 
where  adverse  claim  for  the  land  has  been  initiated  before  the  passage  of  this 
Act. 

Sec.  2.  [Additional  entry  by  homesteaders  commuting  first  entry  —  can- 
collation.]  That  no  homestead  entry  heretofore  made  under  the  provisions  of 
section  2  of  the  Act  of  Congress  entitled  ' '  An  Act  for  the  relief  of  the  Colorado 
Cooperative  Colony,  to  permit  homestead  ^itries  in  certain  cases,  and  for  other 
purposes,"  approved  June  5,  1900,  shall  be  cancelled  for  the  reason  that  the 
former  entry  made  by  the  entryman  was  commuted  under  the  provisions  of  an 
Act  entitled  ''An  Act  relating  to  the  public  lands  of  the  United  States," 
approved  June  15,  1880  (Twenty-first  Statutes,  page  237).  And  all  entries 
heretofore  canceled  on  the  ground  that  an  entryman  who  commuted  under  the 
provisions  of  said  Act  '^f  June  15,  1880,  is  not  entitled  to  the  benefits  of  the 
Act  of  June  5,  1900,  shall  be  reinstated  upon  a  showing  by  the  entryman  or  hisj 
heirs,  within  one  year  from  the  approval  of  this  Act,  that  there  were  no  valid 
grounds  for  the  cancellation  of  such  entries  except  that  a  former  entry  was 
perfected  under  the  Act  of  June  15,  1880,  in  all  cases  where  valid  adverse  rights 

-^Tbis  Act  contaiM  sevoi  a0eti<m«»  but  jonly  the  two  l^ere  printed  we  ef  aigvuexftl^im^imi 
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have  not  attached  to  the  lands  covered  by  such  second  entries  since  the  date  of 
their  cancellation. 

For  Act  of  June  5,  1000,  sec.  2,  see  8  Fed.  Stat.  Ann.  (2d  ed.)  608. 


[Sec.  1.]  •  •  •  [Begisters  and  receivers  —  consolidatioii  of  offices  at 
certain  places.]  That  the  President  is  authorized  to  consolidate  the  offices 
of  registers  and  receivers  at  Alliance,  Nebraska,  and  at  Vancouver  and  Seattle, 
Washington,  and  by  Executive  order  to  require  either  officer,  upon  resignation 
of  the  other,  to  give  an  additional  bond  and  to  perform  the  duties  of  both 
offices.  All  the  powers,  duties,  obligations,  and  penalties  imposed  by  law  upon 
both  the  register  and  receiver  of  said  office  shall  be  exercised  by  and  imposed 
upon  the  officer  remaining  in  control,  whose  compensation  shall  be  a  salary 
of  $500  per  annum,  together  with  the  fees  and  commissions  otherwise  allowable 
to  both  register  and  receiver,  but  the  salary,  fees,  and  commissions  of  such 
officer  shall  not  exceed  $3,000  per  annum. 

This  and  the  paragraphs  which  foHow  are  from  the  Sundry  Civil  Appropriation  Act  of 
March    4,    1921. 

*  *  *  [Expenses  incurred  by  registers  and  receivers  —  liability  of  govern- 
ment.] That  no  expenses  chargeable  to  the  Government  shall  be  incurred  by 
registers  and  receivers  in  the  conduct  of  local  land  offices  except  upon  previous 
specific  authorization  by  the  Commissioner  of  the  General  Land  Office. 

See  note  to  preceding  paragraph. 

*  *  *    [Hearings  in  land  entries  —  depoflitions  —  fees  of  officers  taking.] 

For  hearings  or  other  proceedings  held  by  order  of  the  Commissioner  of  the 
General  Land  Office  to  determine  the  character  of  lands ;  whether  alleged  fraudu- 
lent entries  are  of  that  character  or  have  been  made  in  compliance  with  law ;  and 
of  hearings  in  disbarment  proceedings,  $25,000 :  Provided,  That  where  deposi- 
tions are  taken  for  use  in  such  hearings  the  fees  of  the  officer  taking  them  shall 
be  20  cents  per  folio  for  taking  and  certifying  same  and  10  cents  per  folio 
for  each  copy  furnished  to  a  party  on  request. 

See  note  to  first  paragraph  of  this  section. 


An  Act  For  the  consolidation  of  the  offices  of  register  and  receiver  in  district 

land  offices  in  certain  cases,  and  for  other  purposes. 

[Act  of  Oct.  28,  1921,] 

[Sec.  1.]  [District  land  offices  —  consolidation  of  offices  of  register  and 
receiver,]  That  the  President  is  authorized  to  consolidate  the  offices  of  register 
and  receiver  in  any  district  land  office,  and  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  register  for  such  land  office  and  to  abolish  the  office 
of  receiver  of  such  land  office  upon  sixty  days'  notice  of  such  abolition  mailed 
to  such  register  and  receiver  whenever  the  total  compensation  for  both  register 
and  receiver  of  such  land  office  shall  fall  below  the  sum  of  $4,000  per  annum, 
and  in  his  opinion  the  interests  of  the  service  warrant  such  abolition. 

Within  sixty  days  after  the  mailing  of  such  notice  the  office  of  receiver  of  such 
land  office  shall  cease  to  exist,  and  all  the  powers,  duties,  obligations,  and  i>en- 
alties  imposed  by  law  upon  both  register  and  receiver  of  such  office  shall  be  ezer* 
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cised  by  and  imposed  upon  the  register  so  appointed,  who  shall  be  paid  a  salary 
of  $500  per  annum,  together  with  the  fees  and  commissions  otherwise  allowable 
to  both  register  and  receiver :  Provided,  That  the  salary,  fees,  and  commissions 
of  such  register  shall  not  exceed  $3,000  per  annum. 

Sec.  2.  [Vacancy  in  ofBlce  of  register  —  designation.]  That  in  case  of  a 
vacancy  in  the  office  of  register  by  reason  of  death,  resignation,  or  removal,  or 
in  case  of  inability  to  act,  the  Secretary  of  the  Interior  may  designate  for  the 
period  of  such,  vacancy  or  inability  to  act  the  chief  clerk  .of  such  office,  or  any 
other  qualified  employee  of  the  Department  of  the  Interior  to  act  as  register, 
subject  to  the  filing  of  such  bond  or  bonds  as  the  Secretary  of  the  Interior  may 
prescribe,  and  the  same  authority  is  conferred  upon  the  person  so  designated 
which  such  register  lawfully  possesses,  except  that  no  contest  or  protest  shall  be 
decided  or  disposed  of  by  such  clerk  or  employee,  but  all  such  decisions  shall  be 
deferred  until  the  appointment  or  return  of  the  register. 


An  Act  To  authorise  certain  desert-land  claimants  who  entered  the  military 
or  naval  service  of  the  United  States  during  the  war  with  Oermany  to 
make  final  proof  of  their  entries. 

[Act  of  Dec.  15,  1921,] 

[Desert-land  claimants  in  World  War — •  final  proof  of  entries.]  That  the 
Act  of  March  1,  1921  (Forty-first  Statutes,  page  1202),  entitled  **An  Act  to 
authorize  certain  homestead  settlers  or  entrymen  who  entered  the  military  or 
naval  service  of  the  United  States  during  the  war  with  Germany  to  make  final 
proof  of  their  entries,'*  be,  and  the  same  is  hereby,  amended  by  adding  thereto 
at  the  end  thereof  the  following  matter,  which  shall  be  known  and  designated 
as  section  2  of  said  Act : 

*'  Sec.  2.  That  any  entryman  under  the  desert-land  laws,  or  any  person 
entitled  to  preference  right,  of  entry  under  section  1  of  the  Act  approved 
March  28,  1908  (Thirty-fifth  Statutes  at  Large,  page  52),  who  after  application 
or  entry  for  surveyed  lands  or  legal  initiation  of  claim  for  unsurveyed  lands, 
and  prior  to  November  11,  1918,  enlisted  or  was  actually  engaged  in  the  United 
States  Army,  Navy,  or  Marine  Corps  during  the  war  with  Germany,  who  has 
been  honorably  discharged  and  because  of  physical  incapacities  due  to  service 
is  unable  to  accomplish  reclamation  of  and  payment  for  the  land,  may  make 
proof  without  further  reclamation  thereof  or  payments  thereon  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior,  and 
receive  patent  for  the  land  by  him  so  entered  or  claimed,  if  found  entitled 
thereto:  Provided,  That  no  such  patent  shall  issue  prior  to  the  survey  of  the 
land." 

Por  Act  of  March  1,  1921,  here  amended,  see  supra,  this  title,  p.  271. 


■y 
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PUBLIC  OFFICERS  AND  EMPLOYEES 

Act  of  March  3, 1921  {Legislative,  Executive  and  Judicial  Appropriation  Act), 

274, 

Sec.    2.  Oovernment  Employees  —  Pay  —  Telepkona  Operators  —  Assist- 
ant  Messengers  —  Firemen  —  Watchmen  —  Laborers  —  ChoT' 
women,  274, 
3.  Employees  Permanently  Incapacitated  —  Right  to  Compensation, 

274. 
6.  Civilian  Employees  of  United  States  and  District  of  Columbia  — 
Increase     of    Salary  —  Conditiof^  —  Exceptions  —  AppropriO" 
tions,  274, 

CROSS-REFERENCES 

Sec  also  CENSUS;  CIVIL  SERVICE;  EXECUTIVE  DEPARTMENTS; 
JUDICIAL  OFFICERS;  LIGHTS  AND  BUOYS;  MINERAL  LANDS, 
MINES  AND  MINING;  POSTAL  SERVICE. 

Sec.  2.  [Ooyemment  employees  —  pay  —  telephone  operators  —  assistant 
messengers  —  firemen  —  watchmen  —  laborers  —  charwomen.]  That  the  pay 
of  telephone-switchboard  operators,  assistant  messengers,  firemen,  watchmen, 
laborers,  and  charwomen  provided  for  in  this  Act,  except  those  employed  in 
mints  and  assay  offices,  unless  otherwise  specially  stated,  shall  be  as  follows: 
For  telephone-switchboard  operators,  assistant  messengers,  firemen,  and  watch- 
men, at  the  rate  of  $720  per  annum  each ;  for  laborers,  at  the  rate  of  $660  per 
annum  each ;  assistant  telephone-switchboard  operators,  at  the  rate  of  $600  each» 
and  for  charwomen,  at  the  rate  of  $240  per  annum  each. 

This  and  sees.  3  and  6  which  follow  are  from  the  Legislative,  Executive  and  Judicial 
Appropriation   Act   of   March    3,    1921. 

Sec.  3.  [Employees  permanently  incapacitated  —  riifht  to  compensation.] 

That  the   appropriations  herein  made   for  the   officers,   clerks,   and  persons 
^     employed  in  the  public  service  shall  not  be  available  for  the  compensation  of 
any  persons  incapacitated   otherwise  than  temporarily  for  performing  such 
service. 

See  note  to  section  2  of  this  Act. 

Sec.  6.  [Civilian  employees  of  United  States  and  District  of  Columbia  — 
increase  of  salary  —  conditions  —  exceptions  —  appropriations.]  That  all 
civilian  employees  of  the  Governments  of  the  United  States  and  the  District 
of  Columbia  who  receive  a  total  of  compensation  at  the  rate  of  $2,500  per  annum 
^  or  less,  except  as  otherwise  provided  in  this  section,  shall  receive,  during  the 
fiscal  year  ending  June  30,  1922,  additional  compensation  at  the  rate  of  $240 
per  annum :  Provided,  That  such  employees  as  receive  a  total  of  annual  com- 
pensation at  a  rate  more  than  $2,500  and  less  than  $2,740  shall  receive  addi- 
tional compensation  at  such  rate  per  annum  as  may  be  necessary  to  make  their 
salaries,  plus  their  additional  compensation,  at  the  rate  of  $2,740  per  annum, 
and  no  employee  shall  receive  additional  compensation  under  this  section  at 
a  rate  which  is  more  than  60  per  centum  of  the  rate  of  the  total  annual  compensa- 
tion received  by  such  employee:  Provided  further.  That  the  increased  com- 
pensation at  the  rate  of  $240  per  annum  for  the  fiscal  year  ending  June  30, 
1921,  shall  not  be  computed  as  salary  in  construing  this  section:    Provided 
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further,  That  where  an  employee  in  the  service  on  June  30,  1920  has  received 
during  the  fiscal  year  1921,  or  ahall  receive  during  the  fiscal  year  1922,  an 
increase  of  salary  at  a  rate  in  excess  of  $200  per  annum,  or  where  an  employee 
whether  previously  in  the  service  or  not,  has  entered  the  service  since  June  30, 
1920,  whether  such  employee  has  received  an  increase  in  salary  or  not,  such 
employees  shall  be  granted  the  increased  compensation  provided  herein  only 
when  and  upon  the  certification  of  the  person  in  the  legislative  branch  or  the 
head  of  the  department  or  establishment  employing  such  persons  of  the  ability 
and  qualifications  personal  to  such  employees  as  would  justify  such  increased 
compensation. 

The  provisions  of  this  section  shall  not  apply  to  the  following:  Employees 
paid  from  the  postal  revenues  and  sums  which  may  be  advanced  from  the 
Treasury  to  meet  deficiencies  in  the  postal  revenues;  employees  whose  pay  is 
adjustable  from  time  to  time  through  wage  boards  or  similar  authority  to 
accord  with  the  commercial  rates  paid  locally  for  the  same  class  of  service; 
employees  of  the  Panama  Canal  on  the  Canal  Zone;  employees  of  the  Alaskan 
Engineering  Commission  in  Alaska;  employees  paid  from  lump-sum  appro- 
priations in  bureaus,  divisions,  commissions,  or  any  other  governmental  agencies 
or  employments  created  by  law  since  January  1,  1916,  except  employees  of  the 
United  States  Tariflf  Commission  and  the  Bureau  of  War  Risk  Insurance,  who 
shall  be  included,  and  officers  and  members  of  the  Metropolitan  police  of  the 
District  of  Columbia  and  the  United  States  park  police  who  receive  the  com- 
pensation fixed  by  the  Act  approved  December  5, 1919,  and  officers  and  members 
of  the  fire  department  of  the  District  of  Columbia  who  receive  the  compensa- 
tion fixed  by  the  Act  approved  January  24,  1920,  shall  receive  increased  com- 
pensation at  the  rate  allowed  by  this  section  for  other  employees.  The  pro- 
visions of  this  section  shall  not  apply  to  employees  whose  duties  require  only  a 
portion  of  their  time,  except  charwomen,  who  shall  be  included;  employees 
whose  services  are  utilized  for  brief  periods  at  intervals ;  persons  employed  by 
or  through  corporations,  firms,  or  individuals  acting  for  or  on  behalf  of  or  as 
agents  of  the  United  States  or  any  department  or  independent  establishment  of 
the  Government  of  the  United  States  in  connection  with  construction  work  or 
the  oi>eration  of  plants;  employees  who  receive  a  part  of  their  pay  from 
any  outside  sources  under  cooperative  arrangements  with  the  Government 
of  the  United  States  or  the  District  of  Columbia ;  employees  who  serve  voluntarily 
or  receive  only  a  nominal  compensation  and  employees  who  may  be  provided 
with  special  allowances  because  of  their  service  in  foreign  countries.  The 
provisions  of  this  section  shall  not  apply  to  employees  of  the  railroads,  express 
companies,  telegraph,  telephone,  marine  cable,  or  radio  system  or  systems  taken 
over  by  the  United  States,  and  nothing  contained  herein  shall  be  deemed  a 
recognition  of  the  employees  of  such  railroads,  express  companies,  telegraph, 
telephone,  marine  cable,  or  radio  system  or  systems  as  employees  of  the  United 
States. 

Section  6  of  the  Legislative,  Executive,  and  Judicial  Appropriation  Act 
approved  May  10,  1916,  as  amended  by  the  Naval  Appropriation  Act  approved 
August  29,  1916,  shall  not  operate  to  prevent  anyone  from  receiving  the  addi- 
tional compensation  provided  in  this  section  who  otherwise  is  entitled  to  receive 
the  same. 

Such  employees  as  are  engaged  on  piecework,  by  the  hour,  or  at  per  diem 
rates,  if  otherwise  entitled  to  receive  the  additional  compensation,  shall  receive 
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the  same  at  the  rate  to  which  they  are  entitled  in  this  section  when  their  fixed 
rate  of  pay  for  the  regular  working  hours  and  on  the  basis  of  three  hundred 
and  thirteen  days  in  the  said  fiscal  year  would  amount  to  $2,500  or  less:  Pro- 
vided, That  this  method  of  computation  shall  not  apply  to  any  per  diem 
employees  regularly  paid  a  per  diem  for  every  day  in  the  year. 

So  much  as  may  be  necessary  to  pay  the  additional  compensation  provided 
in  this  section  to  employees  of  the  Government  of  the  United  States  is  appro- 
priated out  of  any  money  in  the  Treasury  not  otherwise  appropriated. 

So  much  as  may  be  necessary  to  pay  the  increased  compensation  provided 
in  this  section  to  employees  of  the  government  of  the  District  of  Columbia  is 
appropriated,  40  per  centum  out  of  any  money  in  the  Treasury  not  otherwise 
appropriated  and  60  per  centum  out  of  the  revenues  of  the  District  of  Columbia, 
except  to  employees  of  the  Washington  Aqueduct  and  the  water  department, 
which  shall  be  paid  entirely  from  the  revenues  of  the  water  department,  and 
to  employees  of  the  Minimum  Wage  Board,  the  community  center  department, 
and  the  playgrounds  department,  which  shall  be  paid  wholly  out  of  the  revenue 
of  the  District  of  Columbia. 

So  much  as  may  be  necessary  to  pay  the  increased  compensation  provided  in 
this  section  to  persons  employed  under  trust  funds  who  may  be  construed  to  be 
employees  of  the  Government  of  the  United  States  or  of  the  District  of  Columbia 
is  authorized  to  be  paid,  respectively,  from  such  trust  funds. 

Reports  shall  be  submitted  to  Congress  on  the  first  day  of  the  next  regular 
session  showing  for  the  first  four  months  of  the  fiscal  year  the  average  number 
of  employees  in  each  department,  bureau,  office,  or  establishment  receiving  the 
increased  compensation  at  the  rate  of  $240  per  annum  and  the  average  number 
by  grades  receiving  the  same  at  each  other  rate. 

See  note  to  Bection  2  of  this  Act. 

For  sec.  6  of  the  Act  of  May  10,  1916,  as  amended  by  Act  of  Aug.  2»,  1916,  see  1918 
Supp.  Fed.  Stat.  Ann.  719. 


PUBLIC  PARKS 

Act  of  March  4,  1921  (Sundry  Civil  Appropriation  Act),  276. 

Sec,     1.  Hoi  Springs  Reservation  —  Change  of  Name,  276. 

CROSS-REFERENCB 

See  also  VfATERS 

[Sec.  1.]  •  •  •  [Hot  Springs  Beservation  —  change  of  name.]  Here- 
after the  Hot  Springs  Reservation  shall  be  known  as  the  Hot  Springs  National 
Park. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 


I 
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PUBLIC  PRINTING 

Ad  of  March  4,  1921  (Sundry  CivU  Appropriation  Act),  277. 

Sec,    1.  Payments  for  Work  Done  for  Different  Departments  and  Estab- 

lishnients  — Advancements,  277. 
Illustrations   Accompanying   Memorial    Addresses   Delivered    in 

Congress,  277. 
Bureau  of  Engraving  and  Printing  —  Proceeds  from   Work  — 

Disposition,  277. 

Act  of  June  16,  1921  {Deficiency  Appropriation  Act),  277. 

Sec,  4.  Annual  and  Special  Reports  of  Departments  —  Temporary  Discon- 
tinuance of  Printing,  277. 

[Sec.  1.]  •  •  •  [Payments  for  work  done  for  different  departments  and 
establishments  —  advancements.]  During  the  fiscal  year  1922,  any  department 
or  independent  establishment  of  the  Government  ordering  printing  and  binding 
from  the  Government  Printing  Office  (other  than  that  specifically  provided  for 
by  allotment)  shall  advance  to  the  Public  Printer,  upon  written  request,  90 
per  centum  of  the  estimated  cost  of  the  work  at  the  time  the  order  is  placed 
and  upon  completion  of  such  work  shall  pay  to  the  Public  Printer  a  sum 
sufficient  to  complete  pa3rment  of  the  actual  cost  thereof.  The  sums  so  advanced 
to  the  Public  Printer  shall  be  placed  to  the  credit  of  the  appropriation 
*'  Public  printing  and  binding/'  on  the  books  of  the  Treasury  Department 
and  be  subject  to  requisition  by  the  Public  Printer. 

This  and  the  paragraphs  which  foHow  are  from  the  Sundry  Civil  Appropriation   Act 
of  March  4,  1921. 

•  •  ^  [ninstrations  accompanying  memorial  addresses  delivered  in  Con- 
gress.] The  illustrations  to  accompany  bound  copies  of  memorial  addresses 
delivered  in  Congress  shall  be  made  at  the  Bureau  of  Engraving  and  Printing 
and  paid  for  out  of  the  appropriation  for  that  bureau,  or,  in  the  discretion  of 
the  Joint  Committee  on  Printing,  shall  hereafter  be  obtained  elsewhere  by  the 
Public  Printer  and  charged  to  the  allotment  for  printing  and  binding  for 
Congress. 

See  note  to  preceding  paragraph. 

•  •  •  [Bureau  of  Engraving  and  Printing  —  proceeds  from  work  —  dis- 
position.] During  the  fiscal  year  1922  all  proceeds  derived  from  work  per- 
formed by  the  Bureau  of  Engraving  and  Printing,  by  direction  of  the  Secre- 
tary of  the  Treasury,  not  covered  and  embraced  in  the  appropriation  for  said 
bureau  for  the  said  fiscal  year,  instead  of  being  covered  into  the  Treasury  as 
miscellaneous  receipts,  as  provided  by  the  Act  of  August  4,  1886  (Twenty- 
fourth  Statutes,  page  227),  shall  be  credited  when  received  to  the  appropriation 
for  said  bureau  for  the  fiscal  year  1922. 

See  note  to  first  paragraph  of  this  section. 

For  Act  of  Aug.  4,  1886,  mentioned  in  the  text,  see  8  Fed.  Stat.  Ann.   (2d  ed.)   1061. 


[Sec.  4.]  *  *  *  [Annual  and  special  reports  of  departments  —  temporary 
discontinuance  of  printing.]  In  order  to  keep  the  expenditures  within  or 
under  the  appropriations  for  the  fiscal  year  1922  for  printing  and  binding,  the 
heads  of  the  various  executive  departments  and  Government  establishments  are 
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hereby  authorized  to  diseontinue  the  printing  of  any  annual  or  special  reports 
under  their  respective  jurisdiction :  Provided,  That  where  the  printing  of  said 
reports  is  discontinued,  the  original  copy  thereof  shall  be  kept  on  Me  in  the 
offices  of  the  heads  of  the  respective  departments  or  Qovanunent  establishments 
for  public  inspection. 

This  is  from  the  Deficiency  Appropriation  Act  of  June  16,  1021. 


PUBLIC  PROPERTY,  BUH-DINGS  AND 

GROUNDS 

Act  of  March  3, 1921  (Legislative,  Executive  and  Judicial  Appropriation  Act), 

278. 

Sec.  1.  *^  Superintendent  of  the  Capitol  Building  and  Grounds  *' —  Change 
of  Title  — ''Architect  of  the  Capitol,"  278. 

CROSS-KEFSKENCB 

See  also  DIPLOMATIC  AND  CONSULAR  OFFICERS 

[Sbc.  1.]    *  •  •    ["  Superintendent  of  the  Oapitol  Building  and  Grounds  *' 

—  change  of  title  —''Architect  of  the  Capitol/']  The  title  of  ''  Superintendent 

y  of  the  Capitol  Building  and  Grounds  ' '  is  hereby  changed  to  * '  Architect  of  the 

Capitol/'  but  this  change  shall  not  a£Fect  the  status  of  the  present  incumbent 

or  require  his  reappointment. 

This  is  from  the  LegislatiTe,  Executive  and  Judicial  Appropriation  Act  of  March  3,  1921 


QUARANTINE 

See  Heai/th  and  Quarantinb 


RADIO  STATIONS 

See  Nayt 


RAILROADS 

See  Alaska;  Cemeteries;  Highways;  Iktebstatb  Combierce;  Penal  Laws 


RECLAMATION 

See  Waters 


RIVERS,  HARBORS  AND  CANALS  279 

RED  GROSS 

See  Charities 


"REVENUE  ACT  OF  1921" 

See  Internal  Revenue 


RIVERS,  HARBORS  AND  CANALS 

Act  of  Feb.  le,  1921,  279. 

Sec.    1.  Platte  River,  Missouri,  Declared  Non-navigable,  279. 
2.  Amendment  or  Repeal,  279, 

Act.  of  Fel.  25,  1921,  279, 

Sec.    1.  Boyou  Cocodrie,  Louisiana,  Declared  Non-navigable,  279. 
2.  Amendment  or  Repeal,  280. 

Res.  of  July  25,    1921,  No.  10,  280, 

Sec.  1.  Grand  River  in  Colorado  —  Change  of  Name,  280, 

2.  Preservation  of  Rights  Existing  under  Former  Name,  280. 

Act.  of  Aug.  19,  1921,  280. 

Sec.  1.  Waters  of  Colorado  River  —  Permission  for  Agreement  between 
States  for  Apportionment,  etc.,  280. 
2.  Reservation  of  Power  to  Amend  Act,  281. 

An  Aet  Declaiiiig  Platte  Biver  to  be  a  nonnavigable  stream.* 

[Act  of  Feb.  16,  1921.*] 

[Sec.  1.]  [Platte  Biver,  Uissouri,  declared  non-navigable.]  That  the  Platte 
river  in  the  State  of  Missouri  be,  and  the  same  is  hereby,  declared  to  be  a  non- 
navigable  stream  within  the  meaning  of  the  Constitution  and  laws  of  the 
United  States,  and  jurisdiction  over  said  river  is  hereby  declared  to  be  vested 
in  the  State  of  Missouri. 

Sec.  2.  [Amendment  or  repeal.]  That  the  right  of  Congress  to  alter,  amend, 
or  repeal  this  Act  is  hereby  expressly  reserved. 


An  Act  To  declare  Bayou  Cocodrie  nonnavigable  from  iU  scarce  to  its  junc- 
tion with  Bayou  Gbioot. 

[Act  of  Feb.  25,  1921.] 

[ScE.  1.]  [Bayou    Gocodrie,    Louisiana,    dclared    non-navigable.]     That 

Bayou  Cocodrie,  from  its  source  to  its  junction  with  Bayou  Chicot,  in  the  State 

^■■— ^— ^^i— ^-^— ^— ^— "^— ^■"■•"^^"^"^"-■^^^■^"^^^^^^^■"^      ""^""^"^^^^^"^^"^"^^^^  ^^^^—^•'-'•^^^^^^^^—^^—       ■         ^"^"^"^ 

^Tbifl  Act  wa«  receiyed  by  the  President  Dec.  30,  1921,  and  became  a  law  without 
his  approval  as  it  was  not  returned  to  the  House  of  Congress  in  which  it  originated 
within    the    time    prescribed   by   the   Constitution. 
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of  Louisiana,  is  hereby  declared  to  be  not  a  navigable  water  of  the  United 
States  within  the  meaning  of  the  laws  enacted  by  the  Congress  for  the  preserva- 
tion and  protection  of  such  waters. 

Sec.  2.  [Amendment  or  repeal.]  That  the  right  to  alter,  amend,  or  repeal  this 
Act  is  hereby  expressly  reserved. 


Joint  Besolntion  To  change  the  name  of  the  Grand  Biver  in  Oolorado  and 

Utah  to  the  Oolorado  Biver. 

[Res.  of  July  25,  1921,  No.  10.] 

[Sec.  1.]  [Grand  river  in  Colorado  —  change  of  name.]  That  from  and 
after  the  passage  of  this  Act  the  river  heretofore  known  as  the  Grand  River, 
from  its  source  in  the  Kocky  Mountain  National  Park  in  Colorado  to  the  point 
where  it  joins  the  Green  River  in  the  State  of  Utah  and  forms  the  Colorado 
River,  shall  be  known  and  designated  on  the  public  records  as  the  Colorado 
River. 

Seo.  2.  [Preservation  of  rights  existing  under  former  name.]  That  the 
change  in  the  name  of  said  river  shall  in  nowise  affect  the  rights  of  the  State 
of  Colorado,  the  State  of  Utah,  or  of  any  county,  municipality,  corporation, 
association,  or  person ;  and  all  records,  surveys,  maps,  and  public  documents  of 
the  United  States  in  which  said  river  is  mentioned  or  referred  to  under  the  name 
of  the  Grand  River  shall  be  held  to  refer  to  the  said  river  under  and  by  the 
name  of  the  Colorado  River. 


An  Act  To  permit  a  compact  or  agreement  between  the  States  of  Arixona^, 
California^  Colorado,  Nevada,  New  Mexico,  Utah,  and  Wyoming,  respect- 
ing the  disposition  and  apportionment  of  the  waters  of  the  Oolorado 
Siver,  and  for  other  purposes. 

[Act  of  Aug.  19,  1921.] 

[Seo.  1.]  [Waters  of  Colorado  river  —  permission  for  agreement  between 
states  for  apportionment,  etc.]  Whereas  the  Colorado  River  and  its  several 
tributaries  rise  within  and  flow  through  or  from  the  boundaries  between  the 
States  of  Arizona,  California,  Colorado,  Nevada,  New  Mexico,  Utah,  and  Wyom- 
ing; and 

Whereas  the  territory  included  within  the  drainage  area  of  the  said  stream 
and  its  tributaries  is  largely  arid  and  in  small  part  irrigated,  and  the  present 
and  future  development  necessities  and  general  welfare  of  each  of  said  States 
and  of  the  United  States  require  the  further  use  of  the  waters  of  said  streams 
for  irrigation  and  other  beneficial  purposes,  and  that  future  litigation  and  con- 
flict respecting  the  use  and  distribution  of  said  waters  should  be  avoided  and 
settled  by  compact  between  said  States ;  and 

Whereas  the  said  States,  by  appropriate  legislation,  have  authorized  the  gov- 
ernors thereof  to  appoint  commissioners  to  represent  said  States  for  the  purpose 
of  entering  into  a  compact  or  agreement  between  said  States  respecting  the 
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future  utilization  and  disposition  of  the  waters  of  the  Colorado  River  and  of 
the  streams  tributary  thereto ;  and 

Whereas  the  governors  of  said  several  States  have  named  and  appointed  their 
respective  commissioners  for  the  purposes  aforesaid,  and  have  presented  their 
resolution  to  the  President  of  the  United  States  requesting  the  appointment  of 
a  representative  on  behalf  of  the  United  States  to  participate  in  said  negotia- 
tions and  to  represent  the  interests  of  the  United  States:    Now,  therefore, 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  consent  of  Congress  is  hereby  given  to 
the  States  of  Arizona,  California,  Colorado,  Nevada,  New  Mexico,  Utah,  and 
Wyoming  to  negotiate  and  enter  into  a  compact  or  agreement  not  later  than 
January  1,  1923,  providing  for  an  equitable  division  and  apportionment  among 
said  States  of  the  water  supply  of  the  Colorado  River  and  of  the  streams  tribu- 
tary thereto,  upon  condition  that  a  suitable  person,  who  shall  be  appointed  by 
the  President  of  the  United  States,  shall  participate  in  said  negotiations,  as  the 
representative  of  and  for  the  protection  of  the  interests  of  the  United  States, 
and  shall  make  report  to  Congress  of  the  proceedings  and  of  any  compact  or 
agreement  entered  into,  and  the  sum  of  $10,000,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  authorized  to  be  appropriated  to  pay  the  salary  and 
expenses  of  the  representative  of  the  United  States  appointed  hereunder :  Pro^ 
vided.  That  any  such  compact  or  agreement  shall  not  be  binding  or  obligatory 
upon  any  of  the  parties  thereto  unless  and  until  the  same  shall  have  been 
approved  by  the  legislature  of  each  of  said  States  and  by  the  Congress  of  the 
United  States. 

Sec.  2.  [Reservation  of  power  to  amend  act.]  That  the  right  to  alter, 
amend,  or  repeal  this  Act  is  herewith  expressly  reserved. 
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SEAMEN 

Act  of  Dec.  26, 1920,  282. 

Diseased  Alien  Seamen  —  Treatment  in  Hospitals  —  Expenses  by 
WTiom  Borne,  282. 

An  Act  To  provide  for  the  treatment  in  hospital  of  diseased  alien  seamen. 

[Act  of  Dec.  26,  1920.] 

[Diseased  alien  seamen  —  treatment  in  hospitals  —  ezpemies  bj  whom 
borne.]  That  alien  seamen  found  on  arrival  in  ports  of  the  United  States  to  be 
afflicted  with  any  of  the  disabilities  or  diseases  mentioned  in  section  35  of  the 
Act  of  February  5, 1917,  entitled  ' '  An  Act  to  regulate  the  immigraticm  of  aliens 
to,  and  the  residence  of  aliens  in,  the  United  States/'  shall  be  placed  in  a 
hospital  designated  by  the  immigration  c^cial  in  charge  at  the  port  of  arrival 
and  treated,  all  expenses  connected  therewith,  including  burial  in  the  event  of 
death,  to  be  borne  by  the  owner,  agent,  consignee,  or  master  of  the  vessel,  and 
not  to  be  deducted  from  the  seamen's  wages,  and  no  such  vessel  shall  be 
granted  clearance  until  such  expenses  are  paid  or  their  payment  appropriately 
guaranteed  and  the  collector  of  customs  so  notified  by  the  immigration  official 
in  charge:  Provided,  That  alien  seamen  suspected  of  being  afflicted  with  any 
such  disability  or  disease  may  be  removed  from  the  vessel  on  which  they  arrive 
to  an  immigration  station  or  other  appropriate  place  for  such  observation  as 
will  enable  the  examining  surgeons  definitely  to  determine  whether  or  not  they 
are  so  afflicted,  all  expenses  connected  therewith  to  be  borne  in  the  manner 
hereinbefore  prescribed:  Provided  further.  That  in  cases  in  which  it  shall 
appear  to  the  satisfaction  of  the  immigration  official  in  charge  that  it  will  not 
be  possible  within  a  reasonable  time  to  effect  a  cure,  the  return  of  the  alien 
seamen  shall  be  enforced  on  or  at  the  expense  of  the  vessel  on  which  they 
came,  upon  such  conditions  as  the  Commissioner  General  of  Immigration,  with 
the  approval  of  the  Secretary  of  Labor,  shall  prescribe,  to  insure  that  the  aliens 
shall  be  properly  cared  for  and  protected,  and  that  the  spread  of  contagion 
shall  be  guarded  against. 

For  «ectioii  36  of  Act  of  Feb.  5,  1917,  mentioned  in  the  text,  see  1018  Supp.  Fed.  Stat. 
Ann.  p.  239. 

Act  ai  limited  to  pauenser  yesieli. — ^This  vessel  '  and  not  to  be  deducted  from  the  sea- 
act    is    not    limited    to    passenger    vessels,  men's   wages.'     Such   language   is  too  clear 
Franco  v.  Seas  Shipping  Corp.,   (D.  C.  Md.  to  require  construction." 
1921)  272  Fed.  542,  wherein  the  court  said:  Penalty  for  delay  in  payment  of  expenses. 

**  It  is  suggested  on  behalf  of  the  ship  that  — In  a  libel  by  alien  seamen  for  full  wsges 
the  act  in  question  is  nothing  but  an  amend  and  compensation  at  the  tate  of  two  days' 
ment  to  the  earlier  Immigration  Act  of  1917,  wages  for  one  for  delay  in  makfng  payment 
.which  was  by  its  terms  limited  to  passenger  for  hospital  expenses  arising  under  this  act, 
vessels,  which  the  Robin  Hood  was  not.  I  the  libel  was  sustained  in  eo  far  as  it  re- 
can  see  nothing  in  the  terms  of  the  act  of  quired  the  payment  of  wages  in  full  without 
December  26,  1920,  to  sustain  this  contention,  deduction  for  the  hospital  charges  and  it 
It  is  true  that,  without  explanation  of  the  was  dismissed  in  so  far  as  it  asked  damages 
reasons  for  such  legislation,  it  may  seem  or  penalty  for  delay  in  paying  the  wages, 
unfair  for  the  Congress  to  impose  upon  the  it  appearing  that  tlie  owner  of  the  vessel 
owners  of  ships  the  duty  of  paying  hospital  delayed  payment  because  of  a  contention  that 
bills  to  cure  alien  seamen  of  diseases  due  it  was  entitled  to  have  tiie  hospital  expenses 
to  their  own  vices,  but  the  courts  may  not  deducted  from  the  wages,  and  that  it  united 
substitute  their  judgment  for  that  of  Con-  with  the  libelants  in  bringing  the  question  to 
gress.  The  act  declares  that  all  expenses  the  attention  of  the  court  at  the  earliest  pos- 
connected  with  the  hospital  treatment,  as  sible  moment.  Franco  v.  Seas  Skipping 
well  as  some  other  things,  shall  be  borne  by  Corp.,  (D.  C.  tfd.  1921)  272  Fed.  642. 
the  owner,  agent,  consignee,  or  master  of  the 
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SEARCH  WARRANTS 

See  Intoxicating  Liquors 


SELECTIVE  SERVICE  ACT 

See  the  Resolution  of  March  3,  1921,  set  out  in  the  title  War  Department  and 
MiLiTART  Establishment,  infrm,  this  volume.  This  Resolution  repealed 
much  war  time  legislation  but  provided,  **  That  nothing  therein  contained 
shall  be  constnied  as  effective  to  terminate  the  liability  to  prosecution 
and  punishment  under  the  selective  service  law,  •  *  •  of  any  per- 
son who  failed  to  comply  with  the  provisions  of  said  Act."  The  Selective 
Service  Law  is  set  out  in  9  Fed.  Stat.  Ann.  1133. 


shipping  and  navigation 

Act  of  Dec.  22,  1920,  283. 

Sec.    1,  Merchant  Marine  —  Medals  of  Merit  to  Personnel,  283, 

2.  Successive  Deeds  of  Service  —  Number  of  Medals  Awarded  to  One 

Person,  284. 

3.  Period  ivithin  Which  Medals  May  Be  Issued,  284. 

4.  Issuance  of  Medal  to  Representative  of  Deceased  Person,  284, 

5.  Rules  and  Regulations  —  Authority  of  President,  284, 

Act  of  March  4,  1921  (Sundry  Civil  Appropriation  Act),  284. 

Sec.  1.  United  States  Emergency  Fleet  Corporation  —  Expenses  — 
Sources  of  Payment  —  Additional  Vessels  —  Rent  of  Buildings 
—  Expenditures  for  Printing  —  Cost  Plus  Contracts,  284. 

Act  of  Aug.  24,  1921  {Deficiency  Appropriation  Act),  285. 

United  States  Shipping  Board  and  Emergency  Fleet  Corporation 
—  Officers  and  Employees  —  Compensation,  285. 

CROSS-REFERENCES 

See  also  HEALTH  AND  QUARANTINE;  SEAMEN 

An  Act  To  provide  for  the  award  of  a  medal  of  merit  to  the  personnel  of  the 
Merchant  marine  of  the  United  States  of  Amerioa. 

[Act  of  Dec.  22,  1920.] 

[Sec.  1.]    [Merohaiit  marine  —  medals  of  merit  to  parsonneL]    That  the 
President  of  the  United  States  be,  and  he  is  hereby,  authorized  to  present,  but 
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not  in  the  name  of  Congress,  a  medal  of  merit  of  appropriate  design  with  a  bar 
and  ribbon,  together  with  a  rosette  or  other  device  to  be  worn  in  lieu  thereof, 
to  any  person  who  in  the  merchant  marine  of  the  United  States  between  the 
6th  day  of  April,  1917,  and  the  11th  day  of  November,  1918,  distinguished  him- 
self by  extraordinary  heroism  or  distinguished  service  at  sea  in  the  line  of  duty. 

Sec.  2.  [Successive  deeds  of  service  —  number  of  medals  awarded  to  one 
person.]  That  no  more  than  one  medal  of  merit  shall  be  issued  to  any  one 
person,  but  for  each  succeeding  deed  or  service  suflScient  to  justify  the  award 
of  a  medal,  the  President  may  award  a  suitable  bar  or  other  suitable  emblem 
or  insignia  to  be  worn  with  the  decoration  and  the  corresponding  rosette  or 
other  device. 

S£c.  3.  [Period  within  whicdi  medals  may  be  issued.]  That,  except  as  other- 
wise prescribed  herein,  no  medal  or  bar  or  suitable  emblem  or  insignia  in  lieu 
of  said  medal  shall  be  issued  to  any  person  after  three  years  from  the  passage 
of  this  Act,  unless  a  specific  statement  or  report  distinctly  setting  forth  the 
act  or  distinguished  service  and  suggesting  or  recommending  official  recognition 
thereof  shall  have  been  made  and  substantiated  at  the  time  of  the  act  or  serv- 
ice or  within  three  years  after  the  passage  of  this  Act. 

Sec.  4.  [Issuance  of  medal  to  representative  of  deceased  person.]  That  in 
case  an  individual  who  shall  distinguish  himself  dies  before  the  making  of 
the  award  to  which  he  may  be  entitled,  the  award  nevertheless  may  be  made 
and  the  medal  or  bar  or  other  emblem  or  insignia  presented  to  such  repre- 
sentative of  the  deceased  as  the  President  may  designate. 

Sec.  5.  [Rules  and  regulations  —  authority  of  President.]  The  President  is 
authorized  to  make  from  time  to  time  any  and  all  rules,  regulations,  and  orders 
which  he  shall  deem  necessary  to  carry  into  eflfect  the  provisions  of  this  act. 


[Sec.  1.]    •  •  •    [United  States  Emergency  Fleet  Corporation  —  expenses 
—  sources  of  payment  —  additional  vessels  —  rent  of  buildings  —  expendi- 
tures for  printing  —  cost  plus  contracts.]    The  expenses  of  the  United  States 
^  Shipping  Board  Emergency  Fleet  Corporation  during  the  fiscal  year  ending 

June  30,  1922,  for  administrative  purposes,  the  payment  of  claims  arising  from 
the  cancellation  of  contracts,  damage  charges  and  miscellaneous  adjustments, 
maintenance  and  operation  of  vessels,  the  completion  of  vessels  now  under 
construction,  and  for  carrying  out  the  provisions  of  the  Act  entitled  *'An  Act 
to  provide  for  the  promotion  and  maintenance  of  the  American  merchant  marine, 
to  repeal  certain  emergency  legislation,  and  provide  for  the  disposition,  regula- 
tion, and  use  of  property  acquired  thereunder,  and  for  other  purposes,** 
approved  June  5,  1920,  shall  be  paid  from  the  following  sources:  (a)  The 
amount  on  hand  July  1,  1921 ;  (b)  the  amount  received  during  the  fiscal  year 
1922  from  the  operation  of  ships,  and  (c)  not  to  exceed  $55,000,000  from 
deferred  payments  on  ships  sold  prior  to  the  approval  of  this  Act,  from  plant 
and  material  sold  during  the  fiscal  year  1922,  and  from  ships  sold  during 
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the  fiscal  year  1922 :  Provided,  That  after  the  approval  of  this  Act  no  contract 
shall  be  entered  into  or  work  undertaken  for  the  construction  of  any  additional 
vessels  for  the  United  States  Shipping  Board  or  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation. 

No  part  of  the  funds  of  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  shall  be  available  for  rent  of  buildings  in  the  District  of  Columbia 
during  the  fiscal  year  1922  if  suitable  space  is  provided  for  the  said  corpora- 
tion by  the  Public  Buildings  Commission. 

No  part  of  the  funds  made  available  in  this  Act  for  the  Shipping  Board  or 
the  Emergency  Fleet  Corporation  shall  be  expended  for  the  preparation,  print- 
ing, or  publication  of  any  bulletins,  newspapers,  magazines,  or  periodicals,  or 
for  services  in  connection  with  same,  not  including  preparation  and  printing 
of  reports  or  documents  authorized  by  law. 

No  contracts  for  ship  construction  to  be  entered  into  shall  provide  that  the 
compensation  of  the  contractor  shall  be  the  cost  of  construction  plus  a  percentage 
thereof  for  profit,  or  plus  a  fixed  fee  for  profit. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 
For  Act  of  June  5,  1920,  mentioned  in  the  text,  see  1920  Supp.  Fed.  Stat.  Ann.  (2d  ed.) 
23&. 


•    •    •    [United  States  Shipping  Board  and  Emergency  Fleet  Corporation 

—  officers  and  employees  —  compensation.]  That  not  more  than  six  officers 
or  employees  of  the  United  States  Shipping  Board  or  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation  shall  be  paid  an  annual  salary  or  com- 
pensation in  excess  of  $11,000. 

This  is  from  the  Deficiency  Appropriation  Act  of  Aug.  24,  1921. 


SOLDIERS  AND  SAILORS'  CIVIL  RELIEF  ACT 

See  the  Resolution  of  March  3,  1921,  set  out  in  the  title  War  Department  and 
Military  Establishment,  infra,  this  volume.  This  Resolution  repealed 
much  of  the  war  legislation. 


STAMP  TAXES 

See  Internal  Revenue 


STANDARD  TIME 

See  Time 
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STATE  DEPARTMENT 

Ad  of  March  2,  1921  {Diplomatic  and  Consular  Appropriation  Act),  286. 
Sec.    1.  Pan-American  Union  —  Moneys  Received  from  Other  American 
Republics  —  Disposition  —  Monthly  Bulletin,  286, 

CROSS-RSFSRSNCB 

See  CUSTOMS  DUTIES  for  statute  abolishing  War  Trade  section  of  Depart- 
ment of  State, 

[Sec.  1.]  •  •  •  [Pan-American  Union  —  monesrs  received  from  other 
American  Republics  —  disposition  —  monthly  bnlletin.]  Pan  American  Union, 
$100,000:  Provided,  That  any  moneys  received  from  the  other  American 
Republics  for  the  support  of  the  union  shall  be  paid  into  the  Treasury  as  a 
credit,  in  addition  to  the  appropriation,  and  may  be  drawn  therefrom  upon 
requisitions  of  the  chairman  of  the  governing  board  of  the  union  for  the  pur- 
pose of  meeting  the  expenses  of  the  union  and  of  carrying  out  the  orders  of 
the  said  governing  board :  And  provided  further,  That  the  Public  Printer  is 
authorized  to  print  an  edition  of  the  monthly  bulletin  not  to  exceed  6,000 
copies  per  month,  for  distribution  by  the  union  during  the  fiscal  year  ending 
June  30, 1922. 

This  is  from  the  Diplomatic  and  Consular  Service  Appropriation  Act  of  March  2,  1921 


STATES 

Res.  of  March  4, 1921,  No.  68,  286. 

Boundary  Waters  between  States  — Agreements  as  to  Jurisdiction, 
286. 


Joint  Resolution  Giving  consent  of  the  Congress  of  the  United  States  to  the 
States  of  North  Dakota,  South  Dakota,  H]nnesota»  Wisconsin,  Iowa,  and 
Nebraska,  or  any  two  or  more  of  said  States,  to  agree  upon  the  jurisdic- 
tion to  be  exercised  by  said  States  over  boundary  waters  between  any 
two  or  more  of  said  States. 

[Res.  of  March  4, 1921,  No.  68.] 

[Boundary  waters  between  states  —  agreements  as  to  jurisdiction.]  That  the 
consent  of  the  Congress  is  hereby  given  to  the  States  of  North  Dakota, .  South 
Dakota,  Minnesota,  Wisconsin,  Iowa,  and  Nebraska,  or  any  two  or  more  of 
them,  by  such  agreement  or  compact  as  they  may  deem  desirable  or  necessary, 
or  as  may  be  evidenced  by  legislative  acts  enacted  by  any  two  or  more  of  said 
States,  not  in  conflict  with  the  Constitution  of  the  United  States  or  any  law 
thereof,  to  determine  and  settle  the  jurisdiction  to  be  exercised  by  said  States, 
respectively,  over  offenses  arising  out  of  the  violation  of  the  laws  of  any  of  said 
States  upon  any  of  the  waters  forming  the  boundary  lines  between  any  two  or 
more  of  said  States,  or  waters  through  which  such  boundary  line  extends,  and 
that  the  consent  of  the  Congress  be,  and  the  same  is  hereby,  given  to  the  con- 
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eurrent  jurisdietion  agreed  to  by  the  States  of  Minnesota  and  South  Dakota, 
as  evidenced  by  the  act  of  the  legislature  of  the  State  of  Minnesota  approved 
April  20,  1917,  and  the  act  of  the  legislature  of  the  State  of  South  Dakota 
approved  February  13,  1917. 


STATUTE  OF  LIMITATIONS 

See  Criminal  Law 


STOCK  MARKETS 

See  Aqricultube 


STOCKYARDS 

Act  of  Aug.  15,  1921  ("  Packers  and  Stockyards  Act,  1921  "),  ^S9. 

TrrLE  I. —  DEPiNmoNS. 

Sec,     1.  Title  of  Act  —*'  Packers  and  Stockyards  Act,  1321/'  289. 
2.  (a)  Various  Terms  Defined,  289. 
(1)''  Person/'  289. 
I2)  "  Secretary/'  289, 

(3)  "  Meat  Food  Products/'  289. 

(4)  '*  Live  Stock/'  289. 

(5)  ''  Live  Stock  ProducU/'  289. 
{€)"  Commerce/'  289. 

{h)  Transaction  in  Respect  to  Any  Article  When  in  Commerce, 
289. 

Title  II. —  Packers. 

201.  ''  Packer  "  Defined,  290. 

202.  Enumeration  of  Practices  by  Packers  Declared  Unlawful,  290, 

203.  (a)  Violation  of  Provisions  of  Title  —  Complaint  —  Hearing  Be- 

fore Secretary  of  Agriculture  —  Intervention,  291, 

(b)  Findings  —  Report  —  Order  —  Filing  of  Testimony,  291, 

(c)  Amendment  of  Report  or  Order,  292, 

(d)  Service  of  Complaints,  Orders  and  Otker  Processes,  292, 

204.  (a)  Conclusiveness  of  Order — Appeal  to  Circuit  Court  of  Appeals 

—  Petition  —  Bond,  292. 
(6)  Transcript  of  Record — Amendment  of  Petition,  292, 

(c)  Injunction  Pending  Appeal,  292, 

{d)  Evidence  on  Appeal  —  Preferred  Cause,  292, 

(e)  Disposition  of  Case  on  Appeal,  292. 

(f)  Reopening  Hearing — Additional  Evidence  —  New  Findings^ 

292, 
{g)  Affirmance   or  Modification  of  Order  by  Circuit  Court  of 
Appeals,  293. 
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(h)  Review  by  Supreme  Court  —  Certiorari,  293, 
(i)  "  Circuit  Court  of  Appeals  "  as  Including  District  of  Colum- 
bia Court  of  AppealSy  293, 
Sec.  205.  Failure  of  Packer  or  Employee  to  Obey  Order  of  Secretary  of 
Agriculture  —  Penalty,  293. 

Title  III. —  Stockyards. 

301.  Definition  of  term^,  295. 

(o)  "  Stockyard  Owner,''  293. 
(fc)  "  Stockyard  Services,"  293. 
(c)  "  Market  Agency,*'  293. 
(d) ''  Dealer,"  293. 

302.  (a)  Stockyards  Affected  by  Title,  294. 

(b)  Public  Notice  of  Stockyards  Affected  by  Title,  294. 

303.  Registration  of  Persons  Carrying  on  Business  of  Market  Agency 

or  Dealer  at  Stockyard,  294. 

304.  Duty  to  Furnish  Reasonable  Stockyard  Services,  294. 

305.  Rates  or  Charges  for  Stockyard  Services,  294. 

306.  (a)  Schedules  of  Rates  and  Charges,  294. 

(b)  Contents  of  Schedules  —  Posting,  295. 

(c)  Changes  in  Rates  and  Charges,  295. 

(d)  When  Filing  of  Schedule  May  Be  Refused,  295. 

(e)  Hearing  Concerning  Lawfulness  of  Rates,  Charges,  etc.,  after 

Filing  of  Schedule,  295. 
(/)  Necessity    of   Abiding    by    Rates   and    Charges    Named   in 

Schedules,  295. 
(g)  Failure  to  Comply  unth  Provisions  of  Section  or  Regulations 

Thereunder  —  Penalty,  296. 
(A)  Failure  to  Comply  with  Provisions  of  Section  or  Regulatio^iM 

Thereunder  —  Fine  or  Imprisonment,  296. 

307.  Reasonable    Regulations    and   Practices    Respecting    Stockyard 

Services,  296. 

308.  (a)  Damages  for  Violations  of  Provisions  of  This  Title,  296. 
(6)  Remedies  for  Enforcement  of  Liability,  296. 

309.  (a)  Complaints  Against  Stockyard  Owners,  Market  Agencies  or 

Dealers  —  Petition  to  Secretary  of  Agriculture  —  Investi- 

gation  by  Secretary,  296. 
(6)  Investigation  by  Secretary  of  Complaints  by  Agency  of  State 

or  Territory,  297. 
(c)  Inquiries  by  Secretary  on  Oum  Motion,  297. 
(d) Dismissal  of  Complaint — Absence  of  Direct  Damage,  297. 
(e)  Order   by  Secretary  after   Hearing   Directing   Payment   of 

Damages,  297. 
(/)  Failure  to  Comply  with  Order  for  Payment  of  Damages  — 

Remedies,  297. 

310.  Unreasonable  Rates  and  Charges  —  Power  of  Secretary  to  Rem- 

edy, 297. 

311.  Rates,    Charges,   etc.,    in   Intrastate    Commerce   Discriminatory 

against    Interstate    Commerce  —  Power    of   Secretary    to 
Remedy,  296. 
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Sec.  312.  (a)  Unfair  Practices  by  Stockyard  Owners,  etc.,  Affecting  Live 

Stock,  298. 
(6)  Remedy  for  Such  Practices,  298. 

313.  Orders  of  Secretary  Under  This  Title  — '•  When  in  Effect  —  Con- 

tinuance in  Force,  298. 

314.  (a)  Failure  to  Obey  Orders  of  Secretary  —  Forfeiture  of  Money, 

299. 
(ft)  Recovery  of  Forfeitures,  292. 

315.  Failure  to  Obey  Orders  of  Secretary  —  Injunction,  299. 

316.  Laws  Affecting  Orders  of  Interstate  Commerce  Commission  as 

Applicable  to  This  Title,  299. 

TiTiiE  IV. —  General  Provisions. 

401.  Keeping  of  Records '  by  Packers,  etc. —  Penalty  for  Failure  to 

Keep,  299. 

402.  Laws  Affecting  Federal  Trade  Commission  as  Applicable  to  This 

Aet,  300. 

403.  Act  or  Omission  of  Agent  as  Act  or  Omission  of  Principal,  300. 

404.  Prosecution  of  Violations  by  Attorney  General,  300. 

405.  Provisions  of  Act  as  Affecting  Proceedings  under  Other  Specified 

Acts,  300. 

406.  (a)  Provisions  of  Act  as  Affecting  Power  of  Interstate  Commerce 

Commission,  300. 
{b)  Provisions  of  Act  as  Affecting  Power  of  Federal   Trade 
Commission,  301. 

407.  Miscellaneous  Powers  of  Secretary,  301. 

408.  Partial  Invalidity  of  Act  —  Effect  on  Remainder,  301. 

An  Act  To  regulate  interstate  and  foreign  commerce  in  live  stock,  live-stock 
products,  dairy  products,  poultry,  poultry  products,  and  eggs,  and  for 
other  purposes. 

[Act  of  Aug.  15, 1921.] 

Title  I. —  Definitions. 

[Sec.  1.]  [Title  of  Act  —  ''  Packers  and  Stockyards  Act,  1921."]  This  Act 
may  be  cited  as  the  **  Packers  and  Stockyards  Act,  1921." 

Sec.  2.  (a)  [Various  terms  defined.]    When  used  in  this  Act  — 

(1)  ["  Person."]  The  term  **  person  "  includes  individuals,  partnerships, 
corporations,  and  associations. 

(2)  [**  Secretary."]  The  term  **  Secretary  "  means  the  Secretary  of  Agri- 
culture; 

(3)  ["  Meat  food  products."]  The  term  '*  meat  food  products  "  means  all 
products  and  by-products  of  the  slaughtering  and  meat-packing  industry  —  if 
edible ; 

(4)  ["  Live  stock."]  The  term  ''  live  stock  "  means  cattle,  sheep,  swine, 
horses,  mules,  or  goats  —  whether  live  or  dead  ; 

(5)  ["  Live-stock  products."]  The  term  **  live-stock  products  "  means  all 
products  and  by-products  (other  than  meats  and  meat  food  products)  of  the 
slaughtering  and  meat-packing  industry  derived  in  whole  or  in  part  from  live 
stock;  and 

(6)  [**  Commerce."]  The  term  '*  commerce  "  means  commerce  between  any 
State,  Territory,  or  possession,  or  the  District  of  Columbia,  and  any  place  out- 

10 
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side  thereof ;  or  between  points  within  the  same  State,  Territory,  or  possession, 
or  the  District  of  Columbia,  but  through  any  place  outside  thereof;  or  within 
any  Territory  or  possession,  or  the  District  of  Columbia. 

(b)  [Transaction  in  respect  to  any  article  when  in  commerce.]    For  the 

purpose  of  this  Act  (but  not  in  any  wise  limiting  the  foregoing  definition)  a 
transaction  in  respect  to  any  article  shall  be  considered  to  be  in  commerce  if 
such  article  is  part  of  that  current  of  commerce  usual  in  the  live-stock  and  meat- 
packing industries,  whereby  live  stock,  meats,  meat  food  products,  live-stock 
products,  dairy  products,  poultry,  poultry  products,  or  eggs,  are  sent  from  one 
State  with  the  expectation  that  they  will  end  their  transit,  after  purchase,  in 
another,  including,  in  addition  to  cases  within  the  above  general  description,  all 
cases  where  purchase  or  sale  is  either  for  shipment  to  another  State,  or  for 
slaughter  of  live  stock  within  the  State  and  the  shipment  outside  the  State  of 
the  products  resulting  from  such  slaughter.  Articles  normally  in  such  current 
of  commerce  shall  not  be  considered  out  of  such  current  through  resort  being 
had  to  any  means  or  device  intended  to  remove  transactions  in  respect  thereto 
from  the  provisions  of  this  Act.  For  the  purpose  of  this  paragraph  the  word 
**  State  "  includes  Territory,  the  District  of  Columbia,  possession  of  the  United 
States,  and  foreign  nation. 

TriLE  II. —  Packers. 

Sec.  201.  [••  Packer  "  defined.]  When  used  in  this  Act  — 
The  term  **  packer  "  means  any  person  engaged  in  the  business  (a)  of  buy- 
ing live  stock  in  commerce  for  purposes  of  slaughter,  or  (b)  of  manufacturing 
or  preparing  meats  or  meat  food  products  for  sale  or  shipment  in  -commerce,  or 
(c)  of  manufacturing  or  preparing  live-stock  products  for  sale  or  shipment  in 
commerce,  or  (d)  of  marketing  meats  meat  food  products,  live-stock  products, 
dairy  products,  poultry,  poultry  products,  or  eggs,  in  commerce ;  but  no  person 
engaged  in  such  business  of  manufacturing  or  preparing  live-stock  products  or  in 
such  marketing  business  shall  be  considered  a  packer  unless  — 

(1)  Such  person  is  also  engaged  in  any  business  referred  to  in  clause  (a) 
or  (b)  above,  or  unless 

(2)  Such  person  owns  or  controls,  directly  or  indirectly  through  stock  owner- 
ship or  control  or  otherwise,  by  himself  or  through  his  agents,  servants,  or 
employees,  any  interest  in  any  business  referred  to  in  clause  (a)  or  (b)  above, 
or  unless 

(3)  Any  interest  in  such  business  of  manufacturing  or  preparing  live-stock 
products,  or  in  such  marketing  business  is  owned  or  controlled,  directly  or  indi- 
rectly, through  stock  ownership  or  control  or  otherwise,  by  himself  or  through 
his  agents,  servants,  or  employees,  by  any  person  engaged  in  any  business 
referred  to  in  clause  (a)  or  (b)  above,  or  unless 

(4)  Any  person  or  persons  jointly  or  severally,  directly  or  indirectly,  through 
stock  ownership  or  control  or  otherwise,  by  themselves  or  through  their  agents, 
servants,  or  employees,  own  or  control  in  the  aggregate  20  per  centum  or  more 
of  the  voting  power  or  control  in  such  business  of  manufacturing  or  preparing 
live-stock  products,  or  in  such  marketing  business  and  also  20  per  centum  or 
more  of  such  power  or  control  in  any  business  referred  to  in  clause  (a)  or  (b) 
above. 

Sec.  202.  [Enumeration  of  practices  by  packers  declared  unlawful.]   It  shall 

be  unlawful  for  any  packer  to : 
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(a)  Engage  in  or  use  any  unfair,  unjustly  discriminatory,  or  deceptive  prac- 
tice or  device  in  commerce ;  or 

(b)  Make  or  give,  in  commerce,  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person  or  locality  in  any  respect  whatsoever,  or 
subject,  in  commerce,  any  particular  person  or  locality  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  in  any  respect  whatsoever;  or 

(c)  Sell  or  otherwise  transfer  to  or  for  any  other  packer,  or  buy  or  otherwise 
receive  from  or  for  any  other  packer,  any  article  for  the  purpose  or  with  the 
effect  of  apportioning  the  supply  in  commerce  between  any  such  packers,  if  such 
apportionment  has  the  tendency  or  effect  of  restraining  commerce  or  of  creating 
a  monopoly  in  commerce ;  or 

(d)  Sell  or  otherwise  transfer  to  or  for  any  other  person,  or  buy  or  otherwise 
receive  from  or  for  any  other  person,  any  article  for  the  purpose  or  with  the 
effect  of  manipulating  or  controlling  prices  in  commerce,  or  of  creating  a 
monopoly  in  the  acquisition  of,  buying,  selling,  or  dealing  in,  any  article  in 
commerce,  or  of  restraining  commerce ;  or 

(e)  Engage  in  any  course  of  business  or  do  any  act  for  the  purpose  or  with 
the  effect  of  manipulating  or  controlling  prices  in  commerce,  or  of  creating  a 
monopoly  in  the  acquisition  of,  buying,  selling,  or  dealing  in,  any  article  in 
commerce,  or  of  restraining  commerce ;  or 

(f )  Conspire,  combine,  agree,  or  arrange  with  any  other  person  (1)  to  appor- 
tion territory  for  carrying  on  business  in  commerce,  or  (2)  to  apportion  pur- 
chases or  sales  of  any  article  in  commerce,  or  (3)  to  manipulate  or  control  prices 
in  commerce;  or 

(g)  Conspire,  combine,  agree  or  arrange  with  any  other  person  to  do,  or  aid 
or  abet  the  doing  of,  any  act  made  unlawful  by  subdivision  (a),  (b),  (c), 
(d),or(e). 

Sec.  203.  (a)  [Violation  of  provisions  of  title  —  complaint  —  hearing  before 
Secretary  of  Agriculture  —  intervention^  Whenever  the  Secretary  has  reason 
to  believe  that  any  packer  has  violated  or  is  violating  any  provision  of  this  title, 
he  shall  cause  a  complaint  in  writing  to  be  served  upon  the  packer,  stating  his 
charges  in  that  respect,  and  requiring  the  packer  to  attend  and  testify  at  a  hear- 
ing at  a  time  and  place  designated  therein,  at  least  thirty  days  after  the  service 
of  such  complaint ;  and  at  such  time  and  place  there  shall  be  afforded  the  packer 
a  reasonable  opportunity  to  be  informed  as  to  the  evidence  introduced  against 
him  (including  the  right  of  cross-examination),  and  to  be  heard  in  person  or 
by  counsel  and  through  witnesses,  under  such  regulations  as  the  Secretary  may 
prescribe.  Any  person  for  good  cause  shown  may  on  application  be  allowed 
by  the  Secretary  to  intervene  in  such  proceeding,  and  appear  in  person  or  by 
counsel.  At  any  time  prior  to  the  close  of  the  hearing  the  Secretary  may  amend 
the  complaint;  but  in  case  of  any  amendment  adding  new  charges  the  hearing 
shall,  on  the  request  of  the  packer,  be  adjourned  for  a  period  not  exceeding 
fifteen  days. 

(b)  [Findings  —  report  —  order  —  filing  of  testimony.]  If,  after  such  hear- 
ing, the  Secretary  finds  that  the  packer  has  violated  or  is  violating  any  provisions 
of  this  title  covered  by  the  charges,  he  shall  make  a  report  in  writing  in  which- 
he  shall  state  his  findings  as  to  the  facts,  and  shall  issue  and  cause  to  be  served 
on  the  packer  an  order  requiring  such  packer  to  cease  and  desist  from  continuing 
such  violation.  The  testimony  taken  at  the  hearing  shall  be  reduced  to  writing 
and  filed  in  the  records  of  the  Department  of  Agriculture. 
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(c)  [Amendment  of  report  or  order.]  Until  a  transcript  of  the  record  in 
such  hearing  has  been  filed  in  a  circuit  court  of  appeals  of  the  United  States, 
as  provided  in  section  204,  the  Secretary  at  any  time,  upon  such  notice  and  in 
such  manner  as  he  deems  proper,  but  only  after  reasonable  opportunity  to  the 
packer  to  be  heard,  may  amend  or  set  aside  the  report  or  order,  in  whole  or 
in  part. 

(d)  [Service  of  complaints,  orders  and  other  processes.]  Complaints,  orders, 
and  other  processes  of  the  Secretary  under  this  section  may  be  served  in  the 
same  manner  as  provided  in  section  5  of  the  Act  entitled  '*An  Act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  pur- 
poses," approved  September  26,  1914. 

For  sec.  5  of  the  Act  of  Sept.  26,  1914,  above  mentioDed,  see  4  Fed.  Stat.  Ann.   (2d  ed.)  577. 

Sec.  204.  (a)  [Conclusiveness  of  order  —  appeal  to  Circuit  Court  of  Appeals 
—  petition  —  bond.]  An  order  made  under  section  203  shall  be  final  and  con- 
clusive unless  within  thirty  days  after  service  the  packer  appeals  to  the  circuit 
court  of  appeals  for  the  circuit  in  which  he  has  his  principal  place  of  business, 
by  filing  with  the  clerk  of  such  court  a  written  petition  praying  that  the  Secre- 
tary's  order  be  set  aside  or  modified  in  the  manner  stated  in  the  petition,  together 
with  a  bond  in  such  sum  as  the  court  may  determine,  conditioned  that  such 
packer  will  pay  the  costs  of  the  proceedings  if  the  court  so  directs. 

(b)  [Transcript  of  record  —  amendment  of  petition.]  The  clerk  of  the  court 
shall  immediately  cause  a  copy  of  the  petition  to  be  delivered  to  the  Secretary, 
and  the  Secretary  shall  forthwith  prepare,  certify,  and  file  in  the  court  a  full 
and  accurate  transcript  of  the  record  in  such  proceedings,  including  the  com- 
plaint, the  evidence,  and  the  report  and  order.  If  before  such  transcript  is 
filed  the  Secretary  amends  or  sets  aside  his  report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  petition  within  such  time  as  the  court  may  deter- 
mine, on  notice  to  the  Secretary. 

« 

(c)  [Injunction  pending  appeal.]  At  any  time  after  such  transcript  is  filed 
the  court,  on  application  of  the  Secretary,  may  issue  a  temporary  injunction 
restraining,  to  the  extent  it  deems  proper,  the  packer  and  his  officers,  directors, 
agents,  and  employees,  from  violating  any  of  the  provisions  of  the  order  pending 
the  final  determination  of  the  appeal. 

(d)  [Evidence  on  appeal  —  preferred  cause.]  The  evidence  so  taken  or 
admitted,  duly  certified  and  filed  as  aforesaid  as  a  part  of  the  record,  shall  be 
considered  by  the  court  as  the  evidence  in  the  case.  The  proceedings  in  such 
cases  in  the  circuit  court  of  appeals  shall  be  made  a  preferred  cause  and  shall  be 
expedited  in  every  way. 

(e)  [Disposition  of  case  on  appeal.]  The  court  may  afiirm,  modify,  or  set 
aside  the  order  of  the  Secretary. 

(f)  [Reopening  hearing  —  additional   evidence  —  new  findings.]     If  the 

court  determines  that  the  just  and  proper  disposition  of  the  case  requires  the 
taking  of  additional  evidence,  the  court  shall  order  the  hearing  to  be  reopened 
for  the  taking  of  such  evidence,  in  such  manner  and  upon  such  terms  and  condi- 
tions as  the  court  may  deem  proper.  The  Secretary  may  modify  his  findings  as 
to  the  facts,  or  make  new  findings,  by  reason  of  the  additional  evidence  so  taken, 
and  he  shall  file  such  modified  or  new  findings  and  his  recommendations,  if  any, 
for  the  modification  or  setting  aside  of  his  order,  with  the  return  of  such  addi- 
tional  evidence. 


STOCKYARDS  293 

(g)  [AflBrmance  or  modification  of  order  by  Circuit  Oourt  of  Appeals.] 

If  the  circuit  court  of  appeals  affirms  or  modifies  the  order  of  the  Secretary,  its 
decree  shall  operate  as  an  injunction  to  restrain  the  packer,  and  his  officers, 
directors,  agents,  and  employees  from  violating  the  provisions  of  such  order  or 
such  order  as  modified. 

(h)  [Review  by  Supreme  (Jourt  —  certiorari.]  The  circuit  court  of  appeals 
shall  have  exclusive  jurisdiction  to  review,  and  to  affirm,  set  aside,  or  modify, 
such  orders  of  the  Secretary,  and  the  decree  of  such  court  shall  be  final  except 
that  it  shall  be  subject  to  review  by  the  Supreme  Court  of  the  United  States 
upon  certiorari,  as  provided  in  section  240  of  the  Judicial  Code,  if  such  writ  is 
duly  applied  for  within  sixty  days  after  entry  of  the  decree.  The  issue  of  such 
writ  shall  not  operate  as  a  stay  of  the  decree  of  the  circuit  court  of  appeals, 
in  so  far  as  such  decree  operates  as  an  injunction,  unless  so  ordered  by  the 
Supreme  Court. 

(i)  ["  Oircnit  Court  of  Appeals  "  as  including  District  of  Columbia  Court 
of  Appeals.]  For  the  purposes  of  this  title  the  term  **  circuit  court  of  appeals," 
in  case  the  principal  place  of  business  of  the  packer  is  in  the  District  of  Columbia, 
means  the  Court  of  Appeals  of  the  District  of  Columbia. 

Sec.  205.  [Failure  of  packer  or  employee  to  obey  order  of  Secretary  of 
Agriculture  —  penalty.]  Any  packer,  or  any  officer,  director,  agent,  or  employee 
of  a  packer,  who  fails  to  obey  any  order  of  the  Secretary  issued  under  the  pro- 
visions of  section  203,  or  such  order  as  modified  — 

(1)  After  the  expiration  of  the  time  allowed  for  filing  a  petition  in  the  circuit 
court  of  appeals  to  set  aside  or  modify  such  order,  if  no  such  i>etition  has  been 
filed  within  such  time;  or 

(2)  After  the  expiration  of  the  time  allowed  for  applying  for  a  writ  of 
certiorari,  if  such  order,  or  such  order  as  modified,  has  been  sustained  by  the 
circuit  court  of  appeals  and  no  such  writ  has  been  applied  for  within  such 
time;  or 

(3)  After  such  order,  or  such  order  as  modified,  has  been  sustained  by  the 
courts  as  provided  in  section  204 :  shall  on  conviction  be  fined  not  less  than  $500 
nor  more  than  $10,000,  or  imprisoned  for  not  less  than  six  months  nor  more 
than  five  years,  or  both.  Each  day  during  which  such  failure  continues  shall  be 
deemed  a  separate  offense. 

Title  III. —  Stockyards.. 

Sec.  301.  [Definition  of  terms.]    When  used  in  this  Act  — 

(a)  ["  Stockyard  owner/']  The  term  '*  stockyard  owner  "  means  any  per- 
son engaged  in  the  business  of  conducting  or  operating  a  stockyard ; 

(b)  ["  Stockyard  services."]  The  term  **  stockyard  services  *'  means  serv- 
ices or  facilities  furnished  at  a  stockyard  in  connection  with  the  receiving, 
buying  or  selling  on  a  commission  basis  or  otherwise,  marketing,  feeding,  water- 
ing, holding,  delivery,  shipment,  weighing,  or  handling,  in  commerce,  of  live 
stock;. 

(c)  [**  Market  agency/']  The  term  "  market  agency  "  means  any  person 
engaged  in  the  business  of  (1)  buying  or  selling  in  commerce  live  stock  at  a 
stockyard  on  a  commission  basis  or  (2)  furnishing  stockyard  services;  and 

(d)  ["Dealer.'*]  The  term  "  dealer  "  means  any  person,  not  a  market 
agency,  engaged  in  the  business  of  buying  or  selling  in  commerce  live  stock  at  a 
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stockyard,  either  on  his  own  account  or  as  the  employee  or  agent  of  the  vendor 
or  purchaser. 

Sec.  302.  (a)  [Stockyards  affected  by  title.]  When  used  in  this  title  the 
term  '*  stockyard  "  means  any  place,  establishment,  or  facility  commonly  known 
as  stockyards,  conducted  or  operated  for  compensation  or  profit  as  a  public 
market,  consisting  of  pens,  or  other  inclosures,  and  their  appurtenances,  in  which 
live  cattle,  sheep,  swine,  horses,  mules,  or  goats  are  received,  held,  or  kept  for 
sale  or  shipment  in  commerce.  This  title  shall  not  apply  to  a  stockyard  of  which 
the  area  normally  available  for  handling  live  stock,  exclusive  of  runs,  alleys,  or 
passage  ways,  is  less  than  twenty  thousand  square  feet. 

(b)  [Public  notice  of  stockyards  affected  by  title.]  The  Secretary  shall 
from  time  to  time  ascertain,  after  such  inquiry  as  he  deems  necessary,  the  stock- 
yards which  come  within  the  foregoing  definition,  and  shall  give  notice  thereof 
to  the  stockyard  owners  concerned,  and  give  public  notice  thereof  by  posting 
copies  of  such  notice  in  the  stockyard,  and  in  such  other  manner  as  he  may 
determine.  After  the  giving  of  such  notice  to  the  stockyard  owner  and  to  the 
public,  the  stockyard  shall  remain  subject  to  the  provisions  of  this  title  until 
like  notice  is  given  by  the  Secretary  that  such  stockyard  no  longer  comes  within 
the  foregoing  definition. 

Sbc.  303.  [Registration  of  persons  carryinj^  on  business  of  market  agency 
or  dealier  at  stockyard.]  After  the  expiration  of  thirty  days  after  the  Secre- 
tary has  given  public  notice  that  any  stockyard  is  within  the  definition  of  sec- 
tion 302,  by  posting  copies  of  such  notice  in  the  stockyard,  no  person  shall  carry 
on  the  business  of  a  market  agency  or  dealer  at  such  stockyard  unless  he  has 
registered  with  the  Secretary  under  such  rules  and  regulations  as  the  Secretary 
may  prescribe,  his  name  and  address,  the  character  of  business  in  which  he  is 
engaged  and  the  kinds  of  stockyard  services,  if  any,  which  he  furnishes  at  such 
stockyard.  Whoever  violates  the  provisions  of  this  section  shall  be  liable  to  a 
penalty  of  not  more  than  $500  for  each  such  offense  and  not  more  than  $25  for 
each  day  it  continues,  which  shall  accrue  to  the  United  States  and  may  be 
recovered  in  a  civil  action  brought  by  the  United  States. 

Sec.  304.  [Duty  to  furnish  reasonable  stockyard  services.]  It  shall  be  the 
duty  of  every  stockyard  owner  and  market  agency  to  furnish  upon  reasonable 
request,  without  discrimination,  reasonable  stockyard  services  at  such  stockyard. 

Seo.  305.  [Bates  or  charges  for  stockyard  services.]  All  rates  or  charges 
made  for  any  stockyard  services  furnished  at  a  stockyard  by  a  stockyard  owner 
or  market  agency  shall  be  just,  reasonable,  and  nondiscriminatory,  and  any 
unjust,  unreasonable,  or  discriminatory  rate  or  charge  is  prohibited  and  declared 
to  be  unlawful. 

Sec.  306.  (a)  [Schedules  of  rates  and  charges.]  Within  sixty  days  after  the 
Secretary  has  given  public  notice  that  a  stockyard  is  within  the  definition  of 
section  302,  by  posting  copies  of  such  notice  in  the  stockyard,  the  stockyard 
owner  and  every  market  agency  at  such  stockyard  shall  file  with  the  Secretary, 
and  print  and  keep  open  to  public  inspection  at  the  stockyard,  schedules  showing 
all  rates  and  charges  for  the  stockyard  services  furnished  by  such  person  at  such 
stockyard.  If  a  market  agency  commences  business  at  the  stockyard  after  the 
expiration  of  such  sixty  days  such  schedules  must  be  filed  before  any  stockyard 
services  are  furnished. 
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(b)  [Oontents  of  schedules  —  posting.]  Such  schedules  shall  plainly  state 
all  such  rates  and  charges  in  such  detail  as  the  Secretary  may  require,  and  shall 
also  state  any  rules  or  regulations  which  in  any  manner  change,  affect,  or  deter- 
mine any  part  or  the  aggregate  of  such  rates  or  charges,  or  the  value  of  the 
stockyard  services  furnished.  The  Secretary  may  determine  and  prescribe  the 
form  and  manner  in  which  such  schedules  shall  be  prepared,  arranged,  and 
posted,  and  may  from  time  to  time  make,  such  changes  in  respect  thereto  as  may 
be  found  expedient. 

(c)  [Ohaages  in  rates  and  charges.]  No  changes  shall  be  made  in  the  rates 
or  charges  so  ffled  and  published,  except  after  ten  days'  notice  to  the  Secretary 
and  to  the  public  filed  and  published  as  aforesaid,  which  shall  plainly  state  the 
changes  proi)Osed  to  be  made  and  the  time  such  changes  will  go  into  effect ;  but 
the  Secretary  may,  for  good  cause  shown,  allow  changes  on  less  than  ten  days' 
notice,  or  modify  the  requirements  of  this  section  in  respect  to  publishing,  post- 
ing, and  filing  of  schedules,  either  in  particular  instances  or  by  a  general  order 
applicable  to  special  or  peculiar  circumstances  or  conditions. 

(d)  [When  filing  of  schedule  may  be  refused.]  The  Secretary  may  reject 
and  refuse  to  file  any  schedule  tendered  for  filing  which  does  not  provide  and 
give  lawful  notice  of  its  effective  date,  and  any  schedule  so  rejected  by  the  Secre- 
tary shall  be  void  and  its  use  shall  be  unlawful. 

(e)  [Hearing  concerning  lawfulness  of  rates,  charges,  etc.,  after  filing  of 
schedule.]  Whenever  there  is  filed  with  the  Secretary  any  schedule,  stating  a 
new  rate  or  charge,  or  a  new  regulation  or  practice  affecting  any  rate  or  charge, 
the  Secretary  may  either  upon  complaint  or  upon  his  own  initiative  without 
conzplaint,  at  once,  and  if  he  so  orders  without  answer  or  other  formal  plead- 
ing by  the  i)erson  filing  such  schedule,  but  upon  reasonable  notice,  enter  upon 
a  hearing  concerning  the  lawfulness  of  such  rate,  charge,  regulation,  or  practice, 
and  pending  such  hearing  and  decision  thereon  the  Secretary,  upon  filing  with 
such  schedule  and  delivering  to  the  person  filing  it  a  statement  in  writing  of 
his  reasons  for  such  suspension,  may  suspend  the  operation  of  such  schedule 
and  defer  the  use  of  such  rate,  charge,  regulation,  or  practice,  but  not  for  a 
longer  period  than  thirty  days  beyond  the  time  when  it  would  otherwise  go  into 
effect ;  and  after  full  hearing,  whether  completed  before  or  after  the  rate,  charge, 
regulation,  or  practice  goes  into  effect,  the  Secretary  may  make  such  order  with 
reference  thereto  as  would  be  proper  in  a  proceeding  initiated  after  it  had 
become  effective.  If  any  such  hearing  can  not  be  concluded  within  the  period 
of  suspension  the  Secretary  may  extend  the  time  of  suspension  for  a  further 
period  not  exceeding  thirty  days,  and  if  the  proceeding  has  not  been  concluded 
and  an  order  made  at  the  expiration  of  such  thirty  days,  the  proposed  change 
of  rate,  charge,  regulation,  or  practice  shall  go  into  effect  at  the  end  of  such 
period. 

(f )  [Necessity  of  abiding  by  rates  and  charges  named  in  schedules.]  After 
the  expiration  of  the  sixty  days  referred  to  in  subdivision  (a)  no  person  shall 
carry  on  the  business  of  a  stockyard  owner  or  market  agency  unless  the  rates 
and  charges  for  the  stockyard  services  furnished  at  the  stockyard  have  been 
filed  and  published  in  accordance  with  this  section  and  the  orders  of  the  Secre- 
tary made  thereunder;  nor  charge,  demand,  or  collect  a  greater  or  less  or  differ- 
ent compensation  for  such  services  than  the  rates  and  charges  specified  in  the 
schedules  filed  and  in  effect  at  the  time;  nor  refund  or  remit  in  any  manner 
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any  portion  of  the  rates  or  charges  so  specified  (but  this  shall  not  prohibit  a 
cooperative  association  of  producers  from  bona  fide  returning  to  its  members, 
on  a  patronage  basis,  its  excess  earnings  on  their  live  stock,  subject  to  such  regu- 
lations as  the  Secretary  may  prescribe) ;  nor  extend  to  any  person  at  such  stock- 
yard any  stockyard  services  except  such  as  are  specified  in  such  schedules. 

(g)  [Failure  to  comply  with  provisions  of  section  or  regulations  thereunder 
—  penalty.]  Whoever  fails  to  comply  with  the  provisions  of  this  section  or  of 
any  regulation  or  order  of  the  Secretary  made  thereunder  shall  be  liable  to  a 
penalty  of  not  more  than  $500  for  each  such  offense,  and  not  more  than  $25  for 
each  day  it  continues,  which  shall  accrue  to  the  United  States  and  may  be 
recovered  in  a  civil  action  brought  by  the  United  States. 

(h)  [Failure  to  comply  with  provisions  of  section  or  regulations  there- 
under—  fine  or  imprisonment.]  Whoever  willfully  fails  to  comply  with  the 
provisions  of  this  section  or  of  any  regulation  or  order  of  the  Secretary  made 
thereunder  shall  on  conviction  be  fined  not  more  than  $1,000,  or  imprisoned  not 
more  than  one  year,  or  both. 

Sec.  307.  [Reasonable  regulations  and  practices  respecting  stockyard  serv- 
ices.] It  shall  be  the  duty  of  every  stockyard  owner  and  market  agency  to 
establish,  observe,  and  enforce  just,  reasonable,  and  non-discriminatory  regu- 
lations and  practices  in  respect  to  the  furnishing  of  stockyard  services,  and  every 
unjust,  unreasonable,  or  discriminatory  regulation  or  practice  is  prohibited  and 
declared  to  be  unlawful.* 

Sec.  308.  (a)  [Damages  for  violation  of  provisions  of  thiB  title.]  If  any 
stockyard  owner,  market  agency,  or  dealer,  violates  any  of  the  provisions  of 
sections  304,  305,  306,  or  307,  or  of  any  order  of  the  Secretary  made  under  this 
title,  he  shall  be  liable  to  the  person  or  persons  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of  such  violation. 

(b)  [Remedies  for  enforcement  of  liability.]  Such  liability  may  be  enforced 
either  (1)  by  complaint  to  the  Secretary  as  provided  in  section  309,  or  (2)  by 
suit  in  any  district  court  of  the  United  States  of  competent  jurisdiction ;  but  this 
section  shall  not  in  any  way  abridge  or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions  of  this  Act  are  in  addition  to  such 
remedies. 

Sec.  309.  (a)  [Complaints  against  stockyard  owners,  market  agencies  or 
dealers  —  petition  to  Secretary  of  Agriculture  —  investigation  by  Secretary.] 

Any  person  complaining  of  anything  done  or  omitted  to  be  done  by  any  stock- 
yard owner,  market  agency,  or  dealer  (hereinafter  in  this  section  referred  to 
as  the  ''  defendant  ")  in  violation  of  the  provisions  of  sections  304,  305,  306, 
or  307,  or  of  an  order  of  the  Secretary  made  under  this  title,  may,  at  any  time 
within  ninety  days  after  the  cause  of  action  accrues,  apply  to  the  Secretary  by 
petition  which  shall  briefly  state  the  facts,  whereupon  the  complaint  thus  made 
shall  be  forwarded  by  the  Secretary  to  the  defendant,  who  shall  be  called  upon 
to  satisfy  the  complaint,  or  to  answer  it  in  writing,  within  a  reasonable  time 
to  be  specified  by  the  Secretary.  If  the  defendant  within  the  time  specified 
makes  reparation  for  the  injury  alleged  to  be  done  he  shall  be  relieved  of  liabil- 
ity to  the  complainant  only  for  the  particular  violation  thus  complained  of. 
If  the  defendant  does  not  satisfy  the  complaint  within  the  time  specified,  or 
there  appears  to  be  any  reasonable  ground  for  investigating  the  complaint,  it 
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shall  be  the  duty  of  the  Secretary  to  investigate  the  matters  complained  of  in 
such  manner  and  by  such  means  as  he  deems  proper. 

(b)  [Investigation  by  Secretary  of  complaints  by  agency  of  State  or  Terri- 
tory.] The  Secretary,  at  the  request  of  the  live-stock  commissioner,  Board  of 
Agriculture,  or  other  agency  of  a  State  or  Territory,  having  jurisdiction  over 
stockyards  in  such  State  or  Territory,  shall  investigate  any  complaint  forwarded 
by  such  agency  in  like  manner  and  with  the  same  authority  and  powers  as  in 
the  case  of  a  complaint  made  under  subdivision  (a). 

(c)  [Inquiries  by  Secretary  cm  own  motion.]  The  Secretary  may  at  any 
time  institute  an  inquiry  on  his  own  motion,  in  any  case  and  as  to  any  matter 
or  thing  concerning  which  a  complaint  is  authorized  to  be  made  to  or  before  the 
Secretary,  by  any  provision  of  this  title,  or  concerning  which  any  question  may 
arise  under  any  of  the  provisions  of  this  title,  or  relating  to  the  enforcement  of 
any  of  the  provisions  of  this  title.  The  Secretary  shall  have  the  same  power  and 
authority  to  proceed  with  any  inquiry  instituted  upon  his  own  motion  as  though 
he  had  been  appealed  to  by  petition,  including  the  power  to  make  and  enforce 
any  order  or  orders  in  the  case  or  relating  to  the  matter  or  thing  concerning 
which  the  inquiry  is  had,  except  orders  for  the  payment  of  money. 

(d)  [Dismissal  of  complaint  —  absence  of  direct  damage.]  No  complaint 
shall  at  any  time  be  dismissed  because  of  the  absence  of  direct  damage  to  the 
complainant. 

(e)  [Order  by  Secretary  after  hearing  directing  payment  of  damages.] 

If  after  hearing  on  a  complaint  the  Secretary  determines  that  the  complainant 
is  entitled  to  an  award  of  damages,  the  Secretary  shall  make  an  order  directing 
the  defendant  to  pay  to  the  complainant  the  sum  to  which  he  is  entitled  on  or 
before  a  day  named. 

(f)  [Failure  to  comply  with  order  for  payment  of  damages  —  remedies.] 

If  the  defendant  does  not  comply  with  an  order  for  the  payment  of  money  within 
the  time  limit  in  such  order,  the  complainant,  or  any  person  for  whose  benefit 
such  order  was  made,  may  within  one  year  of  the  date  of  the  order  file  in  the 
district  court  of  the  United  States  for  the  district  in  which  he  resides  or  in  which 
is  located  the  principal  place  of  business  of  the  defendant  or  in  any  State  court 
having  general  jurisdiction  of  the  parties,  a  petition  setting  forth  briefly  the 
causes  for  which  he  claims  damages  and  the  order  of  the  Secretary  in  the 
premises.  Such  suit  in  the  district  court  shall  proceed  in  all  respects  like  other 
civil  suits  for  damages  except  that  the  findings  and  orders  of  the  Secretary 
shall  be  prima  facie  evidence  of  the  facts  therein  stated,  and  the  petitioner  shall 
not  be  liable  for  costs  in  the  district  court  nor  for  costs  at  any  subsequent 
stage  of  the  proceedings  unless  they  accrue  upon  his  appeal.  If  the  petitioner 
finally  prevails,  he  shall  be  allowed  a  reasonable  attorney's  fee  to  be  taxed  and 
collected  as  a  part  of  the  costs  of  the  suit. 

Sec.  310.  [Unreasonable  rates  and  charges  —  power  of  Secretary  to  remedy.] 
Whenever  after  full  hearing  upon  a  complaint  made  as  provided  in  section  309, 
or  after  full  hearing  under  an  order  for  investigation  and  hearing  made  by  the 
Secretary  on  his  own  initiative,  either  in  extension  of  any  pending  complaint  or 
without  any  complaint  whatever,  the  Secretary  is  of  the  opinion  that  any  rate, 
charge,  regulation,  or  practice  of  a  stockyard  owner  or  market  agency,  for  or 
in  connection  with  the  furnishing  of  stockyard  services,  is  or  will  be  unjust, 
unreasonable,  or  discriminatory,  the  Secreatry  [sic] — 
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(a)  May  determine  and  prescrite  what  will  be  the  just  and  reasonable  rate  or 
charge,  or  rates  or  charges,  to  be  thereafter  observed  in  such  case,  or  the  maxi- 
mum or  minimum,  or  maximum  and  minimum,  to  be  charged,  and  what  regula- 
tion or  practice  is  or  will  be  just,  reasonable,  and  nondiscriminatory  to  be  there- 
after followed ;  and 

(b)  May  make  an  order  that  such  owner  or  operator  (1)  shall  cease  and 
desist  from  such  violation  to  the  extent  to  which  the  Secretary  finds  that  it  does 
or  will  exist;  (2)  shall  not  thereafter  publish,  demand,  or  collect  any  rate  or 
charge  for  the  furnishing  of  stockyard  sertices  other  than  the  rate  or  charge 
so  prescribed,  or  in  excess  of  the  maximum  or  less  than  the  minimum  so  pre- 
scribed, as  the  case  may  be;  and  (3)  shall  conform  to  and  observe  the  regulation 
or  practice  so  prescribed. 

Sec.  311.  [Bates,  charges,  etc.,  in  intrastate  commerce  discriminatory 
against  interstate  commerce  —  power  of  Secretary  to  remedy.]  Whenever 
in  any  investigation  under  the  provisions  of  this  title,  or  in  any  investigation 
instituted  by  petition  of  the  stockyard  owner  or  market  agency  concerned,  which 
petition  is  hereby  authorized  to  be  filed,  the  Secretary  after  full  hearing  finds 
that  any  rate,  charge,  regulation,  or  practice  of  any  stockyard  owner  or  market 
agency,  for  or  in  connection  with  the  buying  or  selling  on  a  commission  basis  or 
otherwise,  receiving,  marketing,  feeding,  holding,  delivery,  shipment,  weighing, 
or  handling,  not  in  commerce  of  live  stock,  causes  any  undue  or  unreasonable 
advantage,  prejudice,  or  preference  as  between  persons  or  localities  in  intrastate 
commerce  in  live  stock  on  the  one  hand  and  interstate  or  foreign  commerce  in 
live  stock  on  the  other  hand,  or  any  undue,  unjust,  or  unreasonable  discrimi- 
nation against  interstate  or  foreign  commerce  in  live  stock,  which  is  hereby  for- 
bidden and  declared  to  be  unlawful,  the  Secretary  shall  prescribe  the  rate, 
charge,  regulation,  or  practice  thereafter  to  be  observed,  in  such  manner  as,  in 
his  judgment,  will  remove  such  advantage,  preference,  or  discrimination.  Such 
rates,  charges,  regulations,  or  practices  shall  be  observed  while  in  effect  by  the 
stockyard  owners  or  market  agencies  parties  to  such  proceeding  affected  thereby, 
the  law  of  any  State  or  the  decision  or  order  of  any  State  authority  to  the  con- 
trary notwithstanding. 

Sec.  312.  (a)  [Unfair  practices  by  stockyard  owners,  etc.,  affecting  live 
stock.]  It  shall  be  unlawful  for  any  stockyard  owner,  market  agency,  or  dealer 
to  engage  in  or  use  any  unfair,  ujijustly  discriminatory,  or  deceptive  practice 
or  device  in  connection  with  the  receiving,  marketing,  buying  or  selling  on  a 
commission  basis  or  otherwise,  feeding,  watering,  holding,  delivery,  shipment, 
weighing  or  handling,  in  commerce  at  a  stockyard,  of  live  stock. 

(b)  [Remedy  for  such  practices.]  Whenever  complaint  is  made  to  the  Secre- 
tary by  any  person,  or  whenever  the  Secretary  has  reason  to  believe,  that  any 
stockyard  owner,  market  agency,  or  dealer  is  violating  the  provisions  of  sub- 
division (a),  the  Secretary  after  notice  and  full  hearing  may  make  an  order  that 
he  shall  cease  and  desist  from  continuing  such  violation  to  the  extent  that  the 
Secretary  finds  that  it  does  or  will  exist. 

Sec.  313.  [Orders  of  Secretary  under  this  title  —  when  in  effect  —  continu- 
ance in  force.]  Except  as  otherwise  provided  in  this  Act,  all  orders  of  the 
Secretary  under  this  title,  other  than  orders  for  the  payment  of  money,  shall 
take  effect  within  such  reasonable  time,  not  less  than  five  days,  as  is  prescribed 
in  the  order,  and  shall  continue  in  force  until  his  further  order,  or  for  a  spcci- 
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fied  period  of  time,  according  as  is  prescribed  in  the  order,  unless  sach  order  is 
suspended  or  modified  or  set  aside  by  the  Secretary  or  is  suspended  or  set  aside 
by  a  court  of  competent  jurisdiction. 

Sec.  314.  (a)  [Failure  to  obey  orders  of  Secretary  —  forfeiture  of  money.] 

Any  stockyard  owner,  market  agency,  or  dealer  who  knowingly  fails  to  obey  any 
order  made  under  the  provisions  of  sections  310,  311,  or  312  shall  forfeit  to  the 
United  States  the  sum  of  $500  for  each  offense.  Each  distinct  violation  shall  be 
a  separate  offense,  and  in  case  of  a  continuing  violation  each  day  shall  be  deemed 
a  separate  offense.  Such  forfeiture  shall  be  recoverable  in  a  civil  suit  in  the 
name  of  the  United  States. 

(b)  [Becovery  of  forfeitures.]  It  shall  be  the  duty  of  the  various  district 
attorneys,  under  the  direction  of  the  Attorney  General,  to  prosecute  for  the 
recovery  of  forfeitures.  The  costs  and  expense  of  such  prosecution  shall  be 
paid  out  of  the  appropriation  for  the  expenses  of  the  courts  of  the  United  States. 

Sec.  315.  [Failure  to  obey  orders  of  Secretary  —  injunction.]  If  any  stock- 
yard owner,  market  agency,  or  dealer  fails  to  obey  any  order  of  the  Secretary 
other  than  for  the  payment  of  money  while  the  same  is  in  effect,  the  Secretary, 
or  any  party  injured  thereby,  or  the  United  States  by  its  Attorney  General, 
may  apply  to  the  district  court  for  the  district  in  which  such  person  has  his 
principal  place  of  business  for  the  enforcement  of  such  order.  If  after  hearing 
the  court  determines  that  the  order  was  lawfully  made  and  duly  served  and 
that  such  person  is  in  disobedience  of  the  same,  the  court  shall  enforce  obedience 
to  such  order  by  a  writ  of  injunction  or  other  proper  process,  mandatory  or 
otherwise,  to  restrain  such  person,  his  officers,  agents,  or  representatives  from 
further  disobedience  of  such  order  or  to  enjoin  upon  him  or  them  obedience  to 
the  same. 

Sec.  316.  [Laws  affeeting  orders  of  Interstate  Commerce  Oommission  as 
applicable  to  this  title.]  For  the  purposes  of  this  title,  the  provisions  of  all 
laws  relating  to  the  suspending  or  restraining  the  enforcement,  operation,  or 
execution  of,  or  the  setting  aside  in  whole  or  in  part  the  orders  of  the  Interstate 
Commerce  Commission,  are  made  applicable  to  the  jurisdiction,  powers,  and 
duties  of  the  Secretary  in  enforcing  the  provisions  of  this  title,  and  to  any  person 
subject  to  the  provisions  of  this  title. 

TrriiE  IV. —  General  Provisions. 

Sec.  401.  [Keeping  of  records  by  packers,  etc. —  penalty  for  failure  to  keep.] 

Every  packer,  stockyard  owner,  market  agency,  and  dealer  shall  keep  such 
accounts,  records,  and  memoranda  as  fully  and  correctly  disclose  all  transactions 
involved  in  his  business,  including  the  true  ownership  of  such  business  by  stock- 
holding or  otherwise.  Whenever  the  Secretary  finds  that  the  accounts,  records^ 
and  memoranda  of  any  such  person  do  not  fully  and  correctly  disclose  all  trans- 
actions involved  in  his  business,  the  Secretary  may  prescribe  the  manner  and 
form  in  which  such  accounts,  records,  and  memoranda  shall  be  kept,  and  there- 
after any  such  person  who  fails  to  keep  such  accounts,  records,  and  memoranda 
in  the  manner  and  form  prescribed  or  approved  by  the  Secretary  shall  upon 
conviction  be  fined  not  more  than  $5,000,  or  imprisoned  not  more  than  three 
years,  or  both. 


300  FED.  STAT.  ANN.— 1921  SUPP. 

Sec.  402.  [Laws  affecting  Federal  Trade  CommiBsion  as  applicable  to  thia 
Act.]  For  the  efficient  execution  of  the  provisions  of  this  Act,  and  in  order 
to  provide  information  for  the  nse  of  Congress,  the  provisions  (including  x)enal* 
ties)  of  sections  6,  8,  9,  and  10  of  the  Act  entitled  **  An  Act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
approved  September  26,  1914,  are  made  applicable  to  the  jurisdiction,  powers, 
and  duties  of  the  Secretary  in  enforcing  the  provisions  of  this  Act  and  to  any 
person  subject  to  the  provisions  of  this  Act,  whether  or  not  a  corporation.-  The 
Secretary,  in  person  or  by  such  agents  as  Ke  may  designate,  may  prosecute  any 
inquiry  necessary  to  his  duties  under  this  Act  in  any  part  of  the  United  States. 

For  sees.  6,  8,  9,  and  10  of  the  Act  of  Sept.  26,  1914,  above  mentioned,  see  4  Fed.  Stat 
Ann.   (2d  ed.)   580-583. 

Sec.  403.  [Act  or  omission  of  agent  as  act  or  omission  of  principal.]  When 
construing  and  enforcing  the  provisions  of  this  Act,  the  act,  omission,  or  failure 
of  any  agent,  oflScer,  or  other  person  acting  for  or  employed  by  atiy  packer, 
stockyard  owner,  market  agency,  or  dealer,  within  the  scoi)e  of  his  employment 
or  office,  shall  in  every  case  also  be  deemed  the  act,  omission,  or  failcu*e  of  such 
packer,  stockyard  owner,  market  agency,  or  dealer,  as  well  as  that  of  such  agent, 
officer,  or  other  person. 

Sec.  404.  [Prosecution  of  violations  by  Attorney  OeneraL]  The  Secretary 
may  report  any  violation  of  this  Act  to  the  Attorney  General  of  the  United 
States,  who  shall  cause  appropriate  proceedings  to  be  commenc6d  and  prose- 
cuted in  the  proper  courts  of  the  United  States  without  delay. 

Sec.  405.  [Provisions  of  Act  as  affecting  proceedings  nnder  other  speinfied 
Acts.]  Nothing  contained  in  this  Act,  except  as  otherwise  provided  herein, 
shall  be  construed  — 

(a)  To  prevent  or  interfere  with  the  enforcement  of,  or  the  procedure  under, 
the  provisions  of  the  Act  entitled  **An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  approved  July  2,  1890,  the  Act 
entitled  ''An  Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies,  and  for  other  purposes,"  approved  October  15,  1914,  the  Interstate 
Commerce  Act  as  amended,  the  Act  entitled  '*An  Act  to  promote  export  trade, 
and  for  other  purposes,"  approved  April  10,  1918,  or  sections  73  to  77,  inclusive, 
of  the  Act  of  August  27,  1894,  entitled  **An  Act  to  reduce  taxation,  to  provide 
revenue  for  the  Government,  and  for  other  purposes,"  as  amended  by  the  Act 
entitled  "An  Act  to  amiend  sections  seventy-three  and  seventy-six  of  the  Act 
of  August  twenty-seventh,  eighteen  hundred  and  ninety-four,  entitled  'An  Act 
to  reduce  taxation,  to  provide  revenue  for  the  Government,  and  for  other  pur- 
pos(is,'  "  approved  February  12, 1913,  or 

(b)  To  alter,  modify,  or  repeal  such  Acts  or  any  part  or  parts  thereof,  or 

(c)  To  prevent  or  interfere  with  any  investigation,  proceeding,  or  prosecu- 
tion be^un  and  pending  at  the  time  this  Act  becomes  effective. 

Acts  above  mentioned  are  set  out  as  follows  in  Fed.  Stat.  Ann.  (2d  ed.)  :  Act  of  July  2, 
1890,  in  vol.  9,  p.  644;  Act  of  Oct.  15,  1914,  in  vol.  9,  p.  730;  Interstate  Commerce  Act 
in  vol.  4,  p.  331,  and  1918  Supp.  387;  Act  of  April  10,  1918,  in  1918  Supp.  246;  sees. 
73-77  aa  amended,  in  vol.  9,  p.  726. 

Sec.  406.  (a)  [Provisions  of  Act  as  ailecting  power  of  Interstate  Commerce 
Commission.]     Nothing  in  this  Act  shall  affect  the  power  or  jurisdiction  of 
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the  Interstate  Commerce  Comlnissioii,  nor  confer  upon  the  Secretary  concur- 
rent power  or  jurisdiction  over  any  matter  within  the  power  or.  jurisdiction  of 
such  Commission. 

(b)  [Provisions  of  Act  as  affecting  power  of  Federal  Trade  Commission.] 

On  and  after  the  enactment  of  this  Act,  and  so  long  as  it  remains  in  effect,  the 
Federal  Trade  Commission  shall  have  no  power  or  jurisdiction  so  far  as  relating 
to  any  matter  which  by  this  Act  is  made  subject  to  the  jurisdiction  of  the  Secre- 
tary, except  in  cases  in  which,  before  the  enactment  of  this  Act,  complaint  has 
been  served  under  section  5  of  the  Act  entitled  **An  Act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  purposes," 
approved  September  26,  1914,  or  under  section  11  of  the  Act  entitled  "An  Act 
to  supplement  existing  laws  against  unlawful  restraints  and  monopolies,  and 
for  other  purposes,"  approved  October  15,  1914,  and  except  when  the  Secretary 
of  Agriculture,  in  the  exercise  of  his  duties  hereunder,  shall  request  of  the  said 
Federal  Trade  Commission  that  it  make  investigations  and  report  in  any  case. 

For  sec.  6  of  Act  of  Sept.  26,  1914,  and  sec.   11  of  Act  of  Oct.  15,  1914,  referred  to  above, 
see  respectively  vol.  4,  p.  577,  and  vol.  9,  p.  741,  Fed.  Stat.  Ann.   (2d  ed.). 

Sec.  407.  [Miscellaneous  powers  of  Secretary.]  The  Secretary  may  make 
such  rules,  regulations  and  orders  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  Act  and  may  cooperate  with  any  department  or  agency  of  the 
Government,  any  State,  Territory,  District,  or  possession,  or  department,  agency 
or  political  subdivision  thereof,  or  any  person;  and  shall  have  the  power  to 
appoint,  remove,  and  fix  the  compensation  of  such  officers  and  employees,  not  in 
conflict  with  existing  law,  and  make  such  expenditures  for  rent  outside  the 
District  of  Columbia,  printing,  telegrams,  telephones,  law  books,  books  of  refer- 
ence, periodicals,  furniture,  stationery,  office  equipment,  travel,  and  other  sup- 
plies and  expenses  as  shall  be  necessary  to  the  administration  of  this  Act  in  the 
District  of  Columbia  and  elsewhere,  and  as  may  be  appropriated  for  by  Con- 
gress, and  there  is  hereby  authorized  to  be  appropriated,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  such  sums  as  may  be  necessary  for 
such  purpose. 

Sec.  408.  [Partial  invalidity  of  Act  —  effect  on  remainder.]  If  any  pro* 
vision  of  this  Act  or  the  application  thereof  to  any  person  or  circumstances  is 
held  invalid,  the  validity  of  the  remainder  of  the  Act  and  of  the  application  of 
such  provision  to  other  persons  and  circumstances  shall  not  be  affected  thereby* 
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Act  of  Nov.  23,  1921  {''  Revenue  Act  of  1921  "),  301. 

Sec.  1329.  Deposit  of  United  States  Bonds  or  Notes  in  Lieu  of  Surety,  301. 

Sec.  1329.  Deposit  of  United  States  bonds  or  notes  in  lieu  of  surety.  That 
wherever  by  the  laws  of  the  United  States  or  regulations  made  pursuant  thereto, 
any  person  is  required  to  furnish  any  recognizance,  stipulation,  bond,  guaranty, 
or  undertaking,  hereinafter  called  **  penal  bond,"  with  surety  or  sureties,  such 
person  may,  in  lieu  of  such  surety  or  sureties,  deposit  as  security  with  the 
official  having  authority  to  approve  such  penal  bond,  United  States  Liberty 
bonds  or  other  bonds  or  notes  of  the  United  States  in  a  sum  equal  at  their  par 
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value  to  the  amount  of  such  penal  bond  required  to  be  furnished,  together  with 
an  agreement  authorizing  such  official  to  collect  or  sell  such  bonds  or  notes  so 
deposited  in  case  of  any  default  in  the  performance  of  any  of  the  conditions  or 
stipulations  of  such  peni^  bond.    The  acceptance  of  such  United  States  bonds 
or  notes  in  lieu  of  surety  or  sureties  required  by  law  shall  have  the  same  force 
and  effect  as  individual  or  corporate  sureties,  or  certified  checks,  bank  drafts, 
post-office  money  orders,  or  cash,  for  the  penalty  or  amount  of  such  penal  bond. 
The  bonds  or  notes  deposited  hereunder  and  such  other  United  States  bonds 
or  notes  as  may  be  substituted  therefor  from  time  to  time  as  such  security,  may 
be  deposited  with  the  Treasurer  of  the  United  States,  a  Federal  reserve  bank,  or 
other  depositary  duly  designated  for  that  purpose  by  the  Secretary,  which  shall 
issue  receipt  therefor,  describing  such  bonds  or  notes  so  deposited.    As  soon 
as  security  for  the  performance  of  such  penal  bond  is  no  longer  necessary,  such 
bonds  or  notes  so  deposited,  shall  be  returned  to  the  depositor :    Provided,  That 
in  case  a  person  or  persons  supplying  a  contractor  with  labor  or  material  as  pro- 
vided by  the  Act  of  Congress,  approved  February  24, 1905  (33  Stet,  811),  entitled 
'^An  Act  to  amend  an  Act  approved  August  thirteenth,  eighteen  hundred  and 
ninety-four,  entitled  *An  Act  for  the  protection  of  persons  furnishing  materials 
and  labor  for  the  construction  of  public  works,'  "  shall  file  with  the  obligee,  at 
any  time  after  a  default  in  the  performance  of  any  contract  subject  to  said 
Acts,  the  application  and  affidavit  therein  provided,  the  obligee  shall  not  deliver 
to  the  obligor  the  deposited  bonds  or  notes  nor  any  surplus  proceeds  thereof 
until  the  expiration  of  the  time  limited  by  said  Acts  for  the  institution  of  suit 
by  such  person  or  persons,  and,  in  case  suit  shall  be  instituted  within  such  time, 
shall  hold  said  bonds  or  notes  or  proceeds  subject  to  the  order  of  the  court 
having  jurisdiction  thereof :    Provided  further,  That  nothing  herein  contained 
shall  affect  or  impair  the  priority  of  the  claim  of  the  United  States  against  the 
bonds  or  notes  deposited  or  any  right  or  remedy  granted  by  said  Acts  or  by 
this  section  to  the  United  States  for  default  upon  any  obligation  of  said  penal 
bond :    Provided  further,  That  all  laws  inconsistent  with  this  section  are  hereby 
so  modified  as  to  conform  to  the  provisions  hereof:     And  provided  further, 
That  nothing  contained  herein  shall  affect  the  authority  of  courts  over  the 
security,  where  such  bonds  are  taken  as  security  in  judicial  proceedings,  or  the 
authority  of  any  administrative  officer  of  the  United  States  to  receive  United 
States  bonds  for  security  in  cases  authorized  by  existing  laws.    The  Secretary 
may  prescribe  rules  and  regulations  necessary  and  proper  for  carrying  this 
section  into  effect. 

This  is  from  the  ''  Revenue  Act  of  1921 "  enacted  Nov.  23,  1921. 

For  Act  of  Feb.  24,  1905,  mentioned  in  text,  see  8  Fed.  Stat  Ann.   (2d  ed.)  374. 
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TELEGRAPHS,  TELEPHONES  AND  CABLES 

Act  of  May  27,  1921,  303. 

Sec,  1.  Cables  —  Governmental     Control  —  Landing     and     Operation  ^' 
License  by  President,  303, 

2,  Grounds  for  Withholding  or  Granting  License  —  Exclasiveness  of 

Rights  of  Landing  or  of  Operation  —  Transmission  of  Messages  — 
Interstate  Commerce  Commission,  303, 

3,  Prevention  of  or  Illegal  Landing  or  Operation  of  Cable  —  Injunc- 

tion—  Jurisdiction  of  Courts,  304, 

4,  Violation  of  Provisions  of  Section  1  —  Penalty,  304. 

5,  *'  United  States  "  Defined  for  Purposes  of  Act,  304, 

6,  Rights  Accruing  under  Act  —  Rescission  and  Modification,  304. 

Ukn  Act  Belatmg:  to  the  landing:  and  operation  of  submarine  cables  in  the 

United  States. 

[Act  of  May  27^  1921,] 

[Sec.  1.]  [Cables — governmental  control — landing  and  operation — license 
by  President.]  That  no  person  shall  land  or  operate  in  the  United  States  any- 
submarine  cable  directly  or  indirectly  connecting  the  United  States  with  any 
foreign  country,  or  connecting  one  portion  of  the  United  States  with  any  other 
portion  thereof,  unless  a  written  license  to  land  or  operate  such  cable  has  been 
issued  by  the  President  of  the  United  States:  Provided,  That  any  such  cable 
now  laid  within  the  United  States  without  a  license  granted  by  the  President 
may  continue  to  operate  without  such  license  for  a  period  of  ninety  days  from 
the  date  this  Act  takes  effect :  And  provided  further,  That  the  conditions  of  this 
Act  shall  not  apply  to  cables,  all  of  which,  including  both  terminals,  lie  wholly 
within  the  continental  United  States. 


Sec.  2.  [Oronnds  for  withholding  or  grantixig  license  —  ezolnsiyeness  of 
rights  of  landing  or  of  operation  —  transmission  of  messages  —  Interstate 
Commerce  Commission.]  That  the  President  may  withhold  or  revoke  such 
license  when  he  shall  be  satisfied  after  due  notice  and  hearing  that  such  action 
will  assist  in  securing  rights  for  the  landing  or  operation  of  cables  in  foreign 
countries,  or  in  maintaining  the  rights  or  interests  of  the  United  States  or  of  its 
citizens  in  foreign  countries,  or  will  promote  the  security  of  the  United  States, 
or  may  grant  such  license  upon  such  terms  as  shall  be  necessary  to  assure  just 
and  reasonable  rates  and  service  in  the  operation  and  use  of  cables  so  licensed: 
Provided,  That  the  license  shall  not  contain  terms  or  conditions  granting  to 
the  licensee  exclusive  rights  of  landing  or  of  operation  in  the  United  States: 
And  provided  further,  That  nothing  herein  contained  shall  be  construed  to  limit 
the  power  and  jurisdiction  heretofor  granted  the  Interstate  Commerce  Com- 
mission with  respect  to  the  transmission  of  messages. 
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Sec.  3.  [Prevention  of  or  illegal  landing  or  operation  of  cable  —  injunction 
—  jurisdiction  of  courts.]  That  the  President  is  empowered  to  prevent  the  land- 
ing? of  any  cable  about  to  be  landed  in  violation  of  this  Act.  When  any  such 
cable  is  about  to  be  or  is  landed  or  is  being  operated,  without  a  license,  any  dis- 
trict court  of  the  United  States  exercising  jurisdiction  in  the  district  in  which 
such  cable  is  about  to  be  or  is  landed,  or  any  district  court  of  the  United  States 
having  jurisdiction  of  the  parties,  shall  have  jurisdiction,  at  the  suit  of  the 
United  States,  to  enjoin  the  landing  or  operation  of  such  cable  or  to  compel,  by 
injunction,  the  removal  thereof. 

Sec.  4.  [Violation  of  provisions  of  section  1  —  penalty.]  That  whoever 
knowingly  commits,  instigates,  or  assists  in  any  act  forbidden  by  section  1  of 
this  Act  shall  be  guilty  of  a  misdemeanor  and  shall  be  fined  not  more  than 
$5,000,  or  imprisoned  for  not  more  than  one  year,  or  both. 

Sec.  5.  [''  United  States  "  defined  for  purposes  of  act.]  That  the  teim 
*'  United  States  ''  as  used  in  this  Act  includes  the  Canal  Zone,  the  Philippine 
Islands,  and  all  territory,  continental  or  insular,  subject  to  the  jurisdiction  of 
the  United  States  of  America. 

Sec.  6.  [Rights  accming  under  act  —  rescission  and  modification.]  That 
no  right  shall  accrue  to  any  Government,  person,  or  corporation  under  the  terms 
of  this  Act  that  may  not  be  rescinded,  changed,  modified,  or  amended  by  the 
Congress. 
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TIMBER  LANDS  AND  FOREST  RESERVES 

Act  of  Jan,  11,  121,  304. 

Protection  of  Timber  —  Permits  to  Cut  —  Foreign  Corporations, 

304. 

CROSS-REFERENCE 

See  HIGHWAYS;  PUBLIC  LANDS 

An  Act  Authorizing  the  cutting  of  timber  by  corporations  organized  iB  one 
State  and  conducting  operations  in  another. 

[Act  of  Jan.  11,  1921.^] 

[Protection  of  timber  —  permits  to  cut  —  foreign  corporations.]  That  sec- 
tion 1  of  an  Act  entitled  ' '  An  Act  authorizing  the  citizens  of  Colorado,  Nevada, 

1  This  Act  was  received  by  the  President  Dec.  30,  1920,  and  became  a  law  without  his 
approval  as  it  was  not  returned  to  the  House  of  Congress  in  which  it  originated  within 
the    time    prescribed    by    the    Constitution:. 
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and  the  Territories  to  fell  and  remove  timber  on  the  public  domain  for  mining 
and  domestic  purposes/'  approved  June  3,  1878,  chapter  150,  page  88,  volume 
20,  United  States  Statutes  at  Large,  and  section  8  of  an  Act  entitled  *'An  Act 
to  repeal  timber-culture  laws,  and  for  other  purposes,''  approved  March  3, 
1891,  as  amended  by  an  Act  approved  March  3,  1891,  chapter  559,  page  1093, 
volume  26,  United  States  Statutes  at  Large,  and  the  several  Acts  amendatory 
thereof,  be,  and  the  same  are  hereby,  extended  so  that  it  shall  be  lawful  for 
the  Secretary  of  the  Interior  to  grant  permits  to  corporations  incorporated 
under  a  Federal  law  of  the  United  States  or  incorporated  under  the  laws  of 
a  State  or  Territory  of  the  United  States,  other  than  the  State  in  which  the 
privilege  is  requested,  said  permits  to  confer  the  same  rights  and  benefits  upon 
such  corporations  as  are  conferred  by  the  aforesaid  Acts  upon  corporations 
incorporated  in  the  State  in  which  the  privilege  is  to  be  exercised :  Provided, 
That  all  such  corporations  shall  first  have  complied  with  the  laws  of  that  State 
so  as  to  entitle  them  to  do  business  therein ;  but  nothing  herein  shall  operate  to 
enlarge  the  rights  of  any  railway  company  to  cut  timber  on  the  public  domain. 

For  Act  of  June  3,  1878,  affected  by  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  624. 
For  Act  of  March  3,  1891,  affected  by  the  text,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  629. 


TIME 

Act  of  March  4, 1921,  305. 

Sec.  1.  Standard  Central  Time  —  Western  Boundary  Line,  305. 
2.  Repeal  of  Conflicting  Laws,  306. 

An  Act  To  transfer  the  Panhandle  and  Plains  section  of  Texas  and  Oklahoma 
to  the  United  States  standard  central  time  zone. 

[Act  of  March  4,  1921.] 

[Sec.  1.]  [Standard  Central  Time  —  western  boundary  line.]  That  the 
Panhandle  and  Plains  section  of  Texas  and  Oklahoma  be,  and  the  same  are 
hereby,  transferred  to  and  placed  within  the  United  States  standard  central 
time  zone. 

The  Interstate  Commerce  Commission  is  hereby  authorized  and  directed  to 
issue  an  order  placing  the  western  boundary  line  of  the  United  States  standard 
central  time  zone  in  so  far  as  the  same  affect  Texas  and  Oklahoma  as  follows : 

Beginning  at  a  point  where  such  western  boundary  time  zone  line  crosses  the 
State  boundary  line  between  Kansas  and  Oklahoma ;  thence  westerly  along  said 
State  boundary  line  to  the  northwest  corner  of  the  State  of  Oklahoma;  thence  in 
a  southerly  direction  along  the  west  State  boundary  line  of  Oklahoma  and  the 
west  State  boupdary  line  of  Texas  to  the  southeastern  corner  of  the  State  of  New 
Mexico ;  thence  in  a  westerly  direction  along  the  State  boundary  line  between  the 
States  of  Texas  and  New  Mexico  to  the  Rio  Grande  River ;  thence  down  the  Rio 
Grande  River  as  the  boundary  line  between  the  United  States  and  Mexico :  Pro- 
vided, That  the  Chicago,  Rock  Island  and  Gulf  Railway  Company  and  the 
Chicago,  Rock  Island  and  Pacific  Railway  Company  may  use  Tucumcari,  New 
Mexico,  as  the  point  at  which  they  change  from  central  to  mountain  time  and  vice 
versa ;  the  Colorado  Southern  and  Fort  Worth  and  Denver  City  Railway  Com- 
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panics  may  use  Sixela,  New  Mexico,  as  such  changing  point;  the  Atehison, 
Topeka  and  Santa  Fe  Railway  Company  and  other  branches  of  the  Santa  Fc 
System  may  use  Clovis,  New  Mexico,  as  such  changing  jwint,  and  those  rail- 
ways running  into  or  through  El  Paso  may  use  El  Paso  as  such  point :  Pro- 
vided further,  That  this  Act  shall  not,  except  as  herein  provided,  interfere  with 
the  adjustment  of  time  zones  as  established  by  the  Interstate  Commerce 
Commission. 

Seo.  2.  [Bepeal  of  oonflioting  laws.]     That  all  laws  and  parts  of  laws  in 
conflict  herewith  are  hereby  repealed. 


TRADE  COMMISSION 

See  Stockyards 


TRADING  WITH  THE  ENEMY 

Act  of  Feb.  27,  1921,  306, 

Claims  against  Property  in  Hands  of  Alien  Property  Custodian 
or  United  States  Treasurer  —  Adjudication  —  Lien^,  etc,-^ 
Women  Married  to  Foreigners  —  Sec.  9  Amended,  306. 

Act  of  Bee.  21,  1921,  307. 

Claims  against  Alien  Custodian  —r  Extension  of  Time  for  Beginning 
Suits  —  Sec.  9  of  Act  Amended,  307. 

CROSS-RBFSRBNCB 

See  also  PATENTS 

An  Act  To  amend  section  9  of  an  Act  entitled  ''An  Act  to  define,  regulate,  and 
ptmish  trading  with  the  enemy,  and  for  other  pnrposee/'  approved 
October  6,  1917,  as  amended. 

[Act  of  Feb.  27,  1921.] 

[Claims  against  property  in  hands  of  Alien  Property  Custodian  or  United 
States  Treasurer  —  adjudication  —  liens,  etc. —  women  married  to  foreigners 
—  sec.  9  amended.]  That  subdivisions  (2)  and  (3)  of  subsection  (b)  of  section 
9  of  an  Act  entitled  "An  Act  to  define,  regulate,  and  punish  trading  with  the 
enemy,  and  for  other  purposes,"  approved  October  6, 1917,  as  amended,  be,  and 
hereby  are,  amended  so  as  to  read  as  follows: 

"  (2)  A  woman  who,  at  the  time  of  her  marriage,  was  a  subject  or  citizen 
of  a  nation  which  has  remained  neutral  in  the  war,  or  of  a  nation  which  was 

*  See  the  Beeolution  of  March  3,  1921,  set  out  in  the  title  War  Dxpabtmsnt  ASh  MuiTAaT 
Establishment,  infra,  this  volume,  p.  315.  This  resolution  repealed  much  war  time 
legislation  but  excepted  "the  Act  known  as  the  Tradinfi:  with  the  Enemy  Act,  approved 
October  6,  1917,  .  .  .  and  all  amendments  thereto.''  The  Trading  with  the  Enemj  Act 
with  amendments  is  set  out  in  1918  Supp.  Fed.  Stat.  Ann.  846,  1919  Supp.  Fed.  Stat.  Ann. 
365. 
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associated  with  the  United  States  in  the  prosecution  of  said  war,  and  who,  prior 
to  April  6,  1917,  intermarried  with  a  subject  or  citizen  of  Germany  or  Austria- 
Hungary  and  that  the  money  or  other  property  concerned  was  not  acquired  by 
such  woman,  either  directly  or  indirectly,  from  any  subject  or  citizen  of 
(Jermany  or  Austria-Hungary  subsequent  to  January  1,  1917. 

*'  (3)  A  woman  who,  at  the  time  of  her  marriage,  was  a  citizen  of  th0  United 
States  and  who,  prior  to  April  6,  1917,  intermarried  with  a  subject  or  citizen 
of  Germany  or  Austria-Hungary,  and  that  the  money  or  other  property  con- 
cerned was  not  acquired  by  such  woman,  either  directly  or  indirectly,  from 
any  subject  or  citizen  of  Germany  or  Austria-Hungary  subsequent  to 
January  1,  1917." 

For  sec.  9,  here  amended,  see  191S  Supp.  858.  And  for  other  amendments  see  the  Act  ol 
Dec.  21,  1921,  which  follows  the  text,  and  also  1919  Supp.  3&6  and  1920  Supp.  2AS. 


An  Act  To  amend  section  9  of  an  Act  entitled  "An  Act  to  define,  regulate, 
and  punish  trading  with  the  enemy,  and  for  other  purposes, ' '  approved 
October  6, 1917,  as  amended. 

[Act  of  Dec.  21, 1921.] 

[Claims  against  alien  cnstodian  —  extension  of  time  for  beginning  suits  — 
sec.  9  of  Act  amended.]  That  section  9  of  the  Act  entitled  ''An  Act  to  define, 
regulate,  and  punish  trading  with  the  enemy,  and  for  other  purposes,"  approved 
October  6,  1917,  as  amended,  is  hereby  amended  by  striking  put  the  words  **  six 
months  "  in  such  section  and  inserting  in  lieu  thereof  '^  eighteen  months." 

For  sec.  9,  here  anoended,  see  1918  Supp.  858.  And  for  other  amendments  see  the  Act  of 
Feb.  27,  1921,  which  precedes  this  Act  in  the  text,  and  also  1919  Supp.  356  and  1920  Supp. 


TRANSPORTATION  ACT 

See  Interstate  Commerce 
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Act  of  March  1,  1921  ("  First  Deficiency  Act,  Fiscal  Year  1921  ''),  308. 
Sec.  1.  Office  of  Auditor  —  Temporary  Employees  —  Compensation,  308. 

Act  of  March  4,  1921  {"  Sundry  Civil  Appropriation  Act  "),  308, 
Sec.  1.  Enforcement  of  Laws  —  Detail  qf  Persons,  308. 

Act  of  June  16,  1921  {Deficiency  Appropriation  Act),  308. 

Sec.  4.  Undersecretary  of  the  Treasury  —  Creation  of  Office  —  Appoint- 
ment —  Compensation  —  Duties,  308. 
Office  of  Comptroller  of  Currency  —  Chief  of  Examining  Division, 
308. 

CROSS-REFERENCES 

See  also  CONGRESS;  CUSTOMS  DUTIES;  EXECUTIVE  DEPARTMENTS; 

HOSPITALS  AND  ASYLUMS;  PUBLIC  DEBT 
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[Sec.  1.]  •  •  •  [Office  of  auditor  —  temporary  employeefl  —  compensa- 
tion.] For  compensation  to  be  fixed  by  the  Secretary  of  the  Treasury,  of  such 
temporary  employees  (nonapportioned)  as  may  be  necessary  to  audit  the 
accounts  and  vouchers  of  the  bureaus  and  oflScers  of  the  Treasury  Department, 
$12,600 :  Provided,  That  no  person  shall  be  employed  hereunder  at  a  rate  of 
compensation  exceeding  $2,000  per  annum. 

This  is  from  the  ''first  Deficiency  Act,  fiscal  year  1021,"  approved  March  1,  1921. 


[Sec.  1.]  •  •  •  [Enforcement  of  laws  —  detail  of  j^ersons.]  The  Secre- 
tary of  the  Treasury  is  authorized  to  use  for,  and  in  connection  with,  the 
^  enforcement  of  the  laws  relating  to  the  Treasury  Department  and  the  several 
branches  of  the  public  service  under  its  control,  not  exceeding  at  any  any  one 
time  four  persons  paid  from  the  appropriation  for  the  collection  of  customs, 
four  persons  paid  from  Jhe  appropriation  for  salaries  and  expenses  of  internal- 
revenue  agents  or  from  the  appropriation  for  the  foregoing  purpose,  and  four 
persons  paid  from  the  appropriation  for  suppressing  counterfeiting  and  other 
crimes,  but  not  exceeding  six  persons  so  detailed  shall  be  employed  at  any 
one  time  hereunder:  Provided,  That  nothing  herein  contained  shall  be  con- 
strued to  deprive  the  Secretary  of  the  Treasury  from  making  any  detail  now 
otherwise  authorized  by  existing  law. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 


[Sec.  4.]  •  •  •  [Undersecretary  of  the  Treasury  —  creation  of  office  — 
appointment  —  compensation  —  duties.]  Undersecretary  of  the  Treasury,  to 
be  nominated  by  the  President  and  appointed  by  him,  by  and  with  the  advice 
and  consent  of  the  Senate,  who  shall  receive  compensation  at  the  rate  of  $10,000 
per  annum  and  shall  perform  such  duties  in  the  oflBce  of  the  Secretary  of  the 
Treasury  as  may  be  prescribed  by  the  Secretary  or  by  law,  and  under  the  pro- 
visions of  section  177,  Revised  Statutes,  in  case  of  the  death,  resignation, 
absence,  or  sickness  of  the  Secretary  of  the  Treasury,  shall  perform  the  duties 
of  the  Secretary  until  a  successor  is  appointed  or  such  absence  or  sickness  shall 
cease,  fiscal  year  1922,  $10,000. 

This  and  the  paragraph  which  follows  are  from  the  Deficiency  Appropriation  Act  of 
June  16,  1921. 

For  B.  S.  see.  177  mentioned  in  the  text,  see  3  Fed.  Stat.  Ann.    (2d  ed.)   265. 

•    •    •    [Office  of  Comptroller  of  Oorrency  —  chief  of  examining  division.] 

The  Comptroller  of  the  Currency  may  designate  a  national  bank  examiner  to 
act  as  chief  of  the  examining  division  in  his  office. 

See  note  to  preceding  paragraph. 


TREASURY  SAVINGS  CERTIFICATES 

Bee  PuBuc  Debt 


VIRGIN  ISLANDS  309 

UNITED  STATES  BONDS 

See  Public  Debt;  Surety  and  Suretyship 


UNITED  STATES  COURTS 

See  Judicial  Officers 


UNITED  STATES  DISTRICT  ATTORNEYS 

See  Judicial  Officers 


UNITED  STATES  SfflPPING  BOARD 

See  Shipping  and  Navigation 


VESSELS 

See  Heai/th  and  Quarantine;  Seamen;  Shipping  and  Navigation 


VETERANS'  BUREAU 

See  War  Department  and  Military  Establishment 


VIRGIN  ISLANDS 

Act  of  July  12,  1921,  309. 

Sec.  1.  Public  Officers  —  Qualificaiions  —  CitizensTiip,  309, 

Income  Tax  Laws  of  United  States  — Applicability  to  Islands,  310. 

[Seo.  1.]    *    *   *    [Public  officers  —  qoaliflcations  —  citizenship.]    That  no 

person  owing  allegiance  to  any  country  other  than  the  United  States  of  America 

shall  be  eligible  to  hold  office  as  a  member  of  the  colonial  councils  of  the  Virgin 

Islands  of  the  United  States  nor  to  hold  any  public  office  under  the  government 

of  said  islands: 

Thift  and  the  paragraph  which  follows  are  from  the  Naval  Appropriation  Act  of  July 
12,  1921. 
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[Income  tax  laws  of  nniiied  States  —  applicability  to  Islands.]  That  the 
income  tax  laws  now  in  force  iii  the  United  States  of  America  and  those  which 
may  hereafter  be  enacted  shall  be  held  to  be  likewise  in  force  in  the  Virgin 
Islands  of  the  United  States,  except  that  the  proceeds  of  such  taxes  shall  be  paid 
into  the  treasuries  of  said  islands. 

See  note  to  preceding  paragraph. 


VOCATIONAL  REHABILITATION 

Act  of  March  4,  1921  {Sundry  CivU  Appropriation  Act),  310, 
Sec,  1,  Training  —  Time  of  Beginning,  310, 

Act  of  June  16,  1921  {Deficiency  Appropriation  Act)^  310. 

Sec,  1.  Dependents  of  Trainee  —  Support  and  Maintenance  —  Payments, 
310. 
Application  for  Vocational  Training  —  Time  of  Making,  311. 

Act  of  June  30,  1921  {Army  Appropriation  Act),  311. 

Sec,  1.  Instructors  in  Vocational  Training  — Army  Officers  and  Enlisted 
Men,  311, 
Farm  Products,  etc.,  Incidental  to  Vocational  Training  —  Disposi- 
tion, 311, 

CROSS-REFERENCES 

See    also    HOSPITALS    AND    ASYLUMS;    WAR    DEPARTMENT    AND 

MILITARY  ESTABLISHMENT 

m 

y  [Sec.  1.]     •    •    •    [Training  —  time  of  beginning.]    That  no  person  who 

has  been  declared  eligible  for  training  under  the  provisions  of  the  Vocational 
Rehabilitation  Act,  for  whom  training  has  been  prescribed,  and  who  has  been 
notified  by  the  board  to  begin  training  shall  be  eligible  to  the  benefits  of  said 
Act  in  the  event  of  his  failure  to  commence  training  within  a  reasonable  time 
after  notice  has  been  sent  such  person  by  the  board:  Provided  further.  That 
except  when  such  failure  is  due,  in  the  opinion  of  the  board,  to  physical  inca- 
pacity, such  time  shall  not  be  longer  than  twelve  months  after  the  passage  of 
this  Act  for  persons  already  declared  eligible  and  notified  to  begin  training,  and 
twelve  months  after  notice  is  given  for  persons  hereafter  declared  eligible  and 
notified  to  begin  training. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  19^1. 


[Sec.  1.]  •  •  •  [Dependents  of  trainee  —  support  and  maintenance  — 
payments.]  That  payments  for  the  support  and  maintenance  of  persons 
dependent  upon  any  trainee  of  the  Board  as  provided  by  section  2  of  the  Act 
may,  in  the  discretion  of  the  Board,  be  paid  either  direct  to  such  dependent 
or  dependents  or  to  the  trainee  upon  whom  they  are  dependent. 

This  and  the  paragraph  which  followtj  are  from  the  Deficiency  Appropriation  Act  of  June 
16,   1921. 

For  Act  of  June  27,  1918,  mentioned  in  the  text,  see  1918  Supp.  Fed.  Stat.  Ann.  875. 
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[Application  for  vocational  training — time  of  making.]  That  any  person 
entitled  under  the  provisions  of  the  Vocational  Rehabilitation  Act,  as  amended, 
to  take  vocational  training  must  make  application  therefor  within  eighteen 
months  from  the  date  of  the  approval  of  this  Act. 

See  note  to  preceding  paragraph. 


[Sec.  L]  *  *  *  [Instructors  in  vocational  training  —  army  officers  and 
enlisted  men.]  That  whenever  possible  officers,  warrant  officers,  noncom- 
missioned officers,  or  other  enlisted  men  shall  be  detailed  as  instructors. 

This  and  the  paragraph  which  foUows  are  from  the  Army  Appropriation  Act  of  June 
80,    1921. 

•  •  •  [Farm  products,  etc.,  incidental  to  vocational  training  —  disposi- 
tion.]  That  farm  products  and  the  increase  in  live  stock  (including  fowls) 
which  accrue  as  incidental  to  vocational  training  in  agriculture  and  animal 
husbandry  shall  be  sold  under  such  regulations  as  the  Secretary  of  War  may 
prescribe,  and  the  proceeds  of  such  sales  shall  be  deposited  in  the  Treasury  of 
the  United  States  to  the  credit  of  miscellaneous  receipts. 

See  note  to  preceding  paragraph. 


WAR  CONTRACTS 

See  PuBmo  Contractb 


WAR  DEPARTMENT  AND  MILITARY 

ESTABLISHMENT 

Bes.  of  Feb.  5,  1921,  No,   59,  314. 

Efilistments  in  Regular  Army  —  Cessaiiofk  of  Actwiiies,  314. 

Act  of  March  1,  1921  (Postal  Service  Appropriation  Act),  315. 

Sec.    2.  Loan  of  Tractors  to  States  —  Use  in  Highway  Construction,  315. 

Res.  of  March  3,  1921,  No.  64,  315. 

Repeal  of  War  Time  Legislation  —  Exceptions  —  Trading  With 
the  Enemy  Act  —  Liberty  Bond  Acts — War  Finance  Corpora- 
tion Act  —  Selective  Service  Act  —  Act  Amending  Sec.  3  of 
Espionage  Act  —  Deserters  in  Army  and  Navy,  315. 

Act  of  March  4, 1921,  316. 

Congressional  Medal  of  Honor  —  Bestowal  on  Unknown  British 
and  French  Soldier  Buried  in  Westminster  Abbey  and  Arc  de 
Triomphe,  316. 
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Ad  of  March  4,  1921,  317. 

Sec.  1.  National  Museum  Furnished  with  Articles  Issued  to  Army  and  of 
General  Interest,  317. 

2,  Colors,  Standards  and  Guidons  of  Demobilized  Organizations  of 

Army  —  Disposition,  317. 

3.  Ratification  of  Prior  Acts   of  Secretary  of   War  Disposing  of 

Property  Affected  by  This  Act,  317. 

Act  of  March  4,  1921  {Sundry  Civil  Appropriation  Act),  318. 

Sec.    1.  Bureau  of  War  Risk  Insurance  —  Allotments  to  Public  Health 

Service,  318. 

Act  of  June  30,  1921,  318. 

Sec.  1.  Medical  Reserve  Corps  —  Officers  and  Nurses  —  Care  of  Bene- 
ficiaries of  Bureau  of  War  Risk  Insurance  —  Pay,  318. 

Enlisted  Men  under  Eighteen  —  Discharge  —  Transportation,  318. 

Enlisted  Men  —  Reduction  in  Number,  318. 

Enlistment  Allowance  —  Repeal,  318. 

Flying  Cadets  —  Enlistment,  318. 

Clerks,  Messengers  and  Laborers — Assignment  to  Duty,  319. 

Supplies  —  Purchase  of  Fuel,  319. 

Transportation  on  Army  Transports  —  Members,  etc.,  of  Porto  Rican 
Government,  319. 

Motor-Propelled  Vehicles  —  Purchase,  319. 

Transportation  of  Civilian  Employees  and  Materials  —  Cost  Charged 
to  What  Appropriation,  319. 

Clothing  Accotmts  of  Enlisted  Men  —  Settlement,  319. 

Issuance  of  Uniforms  to  Discharged  Enlisted  Men  —  Repeal  of  Act 
of  Feb.  28,  1919,  319. 

Riding  Horses  —  Encouragement  of  Breeding  —  Donations  and 
Prizes,  320. 

National  Guard  —  Federal  Pay,  320. 

National  Guard — Clothing  and  Equipment,  320. 

Res.  of  July  26,  1921,  No.  11,  320. 

Bureau  of  War  Risk  Insurance — Accounts  of  Disbursing  Clerk  — 

Credits,  320. 

Act  of  Aug.  9,  1921,  321. 

Title  I. —  Veterans'  Bureau. 

Sec,  1.  Creation  of  Bureau  — Appointment  of  Director  —  Salary  —  Powers 
— Abolishment  of  Director  of  Bureau  of  War  Risk  Insurance, 
321. 

2.  Execution  of  Provisions  of  Act  by  Director  —  Rules  and  Regular 

tionsy  321. 

3.  Transfer  of  Functions,  Powers  and  Duties  of  Other  Bureaus  and 

Boards  to  Veterans'  Bureau  —  War  Risk  Insurance  —  Voca- 
tional Education,  321. 

4.  Transfer  of  Personnel,  Facilities,  Obligations,  etc.,  of  Other  Bureaus 

and  Boards  to  Vetei-ans'  Bureau  —  War  Risk  Insurance  —  Ptt6- 
lic  Health  Service  —  Rehabilitation  Division  of  Vocational  Edu* 
cation  Board,  321. 


WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT      313 

Sec.    5.  Transfer  of  Records,  etc.,  from  Other  Bureaus  and  Boards  to 
Veterans'  Bureau,  322. 

6.  Offices  and  Suboffices  —  Regional  Offices,  322. 

7.  Beneficiaries  of  Veterans'  Bureau,  Wko  Are  —  Individual  Records^ 

323. 

8.  Appropriations  and  Expenditures,  323. 

9.  Responsibility  of  Director  for  Care  of  Beneficiaries  —  Hospital 

and  other  Facilities  —  Inspection  Service,  323. 

10.  Examination  of  Compensation  and  Insurance  Claims  —  Detail  of 

Clerks,  324. 

11.  Rules  and  Regulations  for  Good  Conduct  of  Beneficiaries  Receiv- 

ing Treatment  or  Training  —  Penalties  for  Breach  —  Board  of 
Discipline  and  Morale,  325. 

12.  Allotment  by  Beneficiaries  of  Monthly  Compensation  —  Regulations 

Prescribing  Conditions  and  Limitations,  325. 

13.  Treatment  by  Bureau  of  Disabled  Members  of  Military  and  Naval 

Forces,  326. 

14.  Reports  to  Congress  by  Director  —  False  and  Fraudulent  Claims, 

etc.,  326. 

Title  II. —  Amendments  to  the  War  Risk  Insurance  Act. 

15.  Discharge  or  Dismissal  from  Military  or  NaA)al  Forces  as  Affecting 

Right  to  Compensation — Enemy  Aliens — Sec.  29  Amended,  326. 

16.  Persons  Provisionally  Accepted  in  Military  or  Naval  Service  as 

Entitled  to  Benefits  of  Act  —  Sec.  31  Amended,  327. 

17.  Investigation  of  Application  for  Family  Allowance  —  Sec.  210 

Amended,  327. 
.    18.  Compensation  for  Death  or  Disability  —  Sec.  300  Amended,  328. 

19.  Review  of  Awards  —  Sec.  305  Amended,  329. 

20.  Time  of  Death  or  Disability  as  Affecting  Compensation  —  Sec.  306 

Amended,  329. 
2%.  Assignment  to  United  States  of  Right  of  Action  for  Injuries  or 
Death  —  Fees    and    Mileage     to     Witnesses,     etc. —  Sec.    313 
Amended,  329. 

22.  Persons  Admitted  into  Military  or  Naval  Forces  after  Passage  of 

this  Amendatory  Act  —  Right  to  Benefits  of  Act  —  Sec.  315 
Added,  329. 

23.  Change  of  Status  of  Designated  Beneficiary  —  Permitted  Class  — 

Sec.  402  Amended,  330. 

24.  Form  of  Insurance  —  Sec.  404  Amended,  330. 

25.  Payment  of  Benefits  —  Liability  of  United  States  —  Transfer  of 

Moneys  by  Director  —  Sec.  406  Added,  330. 

26.  Failure  of  Beneficiaries  of  Permitted  Class  to  Survive  Insured— r- 

Payment  to  Estate  —  Escheat  —  Sec.  407  Added,  331. 

27.  Reinstatement  of  Lapsed  or  Cancelled  Yearly  Renewable  Term 

Insurance  —  Sec.  408  Added,  331. 

28.  Payment  of  Premiums — Waiver — Interest — Sec.  409  Added,  332. 

29.  Authority  of  Postmaster  General  to  Receive  Premiums  and  Appli- 

cations for  Reinstatement  of  Lapsed  Insurance,  etc. —  Sec.  410 
Added,  332. 

30.  Incontestability  of  Policies  of  Insurance  —  Sec.  411  Added,  333. 
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CROSS-REFERENCES. 

See  also  CEMETERIES;  CENSUS;  CLAIMS;  FOREIGN  RELATIONS; 
HOSPITALS  AND  ASYLUMS;  MILITARY  ACADEMY;  NAVAL 
ACADEMY;  NAVY;  PASSPORTS;  PATENTS;  POSTAL  SERVICE; 
VOCATIONAL  REHABILITATION. 

Joint  Besolutioii  Directing  the  Secretary  of  War  to  cease  enlisting  men  in 
the  Regular  Army  of  the  United  States,  except  in  the  case  of  those  men 
who  have  akeady  served  one  or  more  enlistments  therein. 

[Res,  of  Feb.  5,  1921,  No.  59.] 

[Enlistments  in  Regular  Army  —  cessation  of  activities.]  That  the  Secre- 
tary of  War  be,  and  he  hereby  is,  directed  and  instructed  to  cease  enlisting 
men  in  the  Regular  Army  of  the  United  States  until  the  number  of  enlisted 
men  shall  not  exceed  one  hundred  and  seventy-five  thousand:  Provided,  how- 
ever, That  nothing  contained  herein  shall  be  held  to  prohibit  the  reenlistment 
of  those  enlisted  men  who  have  had  one  or  more  enlistments  and  who  desire  to 
reenlist  in  the  Regular  Army. 

In  the  House  of  Representatives 

of  the  United  States. 

February  5,  1921. 

The  President  of  the  United  Sta.tes  having  returned  to  the  House  of  Repre- 
sentatives, in  which  it  originated,  the  joint  resolution  (H.  J.  Res.  440)  entitled 
'^  Joint  resolution  directing  the  Secretary  of  War  to  cease  enlisting  men  in 
the  Regular  Army  of  the  United  States,  except  in  the  case  of  those  men  who 
have  already  served  one  or  more  enlistments  therein,"  with  his  objections  thereto, 
the  House  proceeded  in  pursuance  of  the  Constitution  to  reconsider  the  same; 
and 

Resolved,  That  the  said  joint  resolution  pass,  two-thirds  of  the  House  of 
Representatives  agreeing  to  pass  the  same. 

Attest:  Wm.  Tyler  Page 

CUrk. 

In  the  Senate  of  the  United  States. 

February  5   {calendar  day,  February  7),  1921. 

The  Senate  having  proceeded,  in  pursuance  of  the  Constitution,  to  reconsider 
the  joint  resolution  (H.  J.  Res.  440)  entitled  **  Joint  Resolution  directing  the 
Secretary  of  War  to  cease  enlisting  men  in  the  Regular  Army  of  the  United 
States,  except  in  the  case  of  those  men  who  have  already  served  one  or  more 
enlistments  therein,*'  returned  to  the  House  of  Representatives  by  the  President 
of  the  United  States,  with  his  objections,  and  sent  by  the  House  of  Repre- 
sentatives to  the  Senate  with  the  message  of  the  President  returning  the  joint 
resolution. 

Resolved,  That  the  joint  resolution  do  pass,  two-thirds  of  the  Senate  agree- 
ing to  pass  the  same. 

Attest:  Oeoroe  A.  Sanderson 

Secretary. 
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Sec.  2.  [Loan  of  tractors  to  states  —  use  in  highway  construction.]  That 
the  Secretary  of  War  be,  and  he  is  hereby,  authorized  and  empowered,  at  his 
discretion,  and  under  such  rules  and  regulations  as  he  may  prescribe,  to  loan 
to  any  State  of  the  Union,  when  so  requested  by  the  highway  department  of 
the  State,  such  tractors  as  are  retained  and  not  distributed  under  the 
Act  approved  March  15,  1920,  for  use  in  highway  construction  by  the  highway 
department  of  such  State :  Provided,  That  all  expenses  for  repairs  and  upkeep 
of  tractors  so  loaned  and  the  expenses  of  loading  and  freight  shall  be  paid  by 
the  State,  both  in  transfer  to  the  State  and  the  return  to  the  Army. 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1921. 

For  Act  of  March  16,  1920,  mentioned  in  the  text,  see  19>20  Supp.  Fed.  Stat.  Ann.  289. 


Joint  Resolution  Declaring  that  certain  Acts  of  Congress,  joint  resolntions, 
and  proclamations  shall  be  construed  as  if  the  war  had  ended  and  the 
present  or  existing  emergency  expired. 

[Res.  of  March  3, 1921,  No.  64.] 

[Repeal  of  war  time  legislation  —  exceptions  —  Trading  with  the  Enemy 
Act  —  Liberty  Bond  Acts  —  War  Finance  Corporation  Act  —  Selective  Serv- 
ice Act — ^Act  amending  sec.  3  of  Espionage  Act — deserters  in  army  and  navy.] 
That  in  the  interpretation  of  any  provision  relating  to  the  duration  or  date 
of  the  termination  of  the  present  war  or  of  the  present  or  existing  emergency, 
meaning  thereby  the  war  between  the  Imperial  German  Government  and  the 
Imperial  and  Royal  Anstro-Hnngarian  Government  and  the  Government  and 
people  of  the  United  States,  in  any  Acts  of  Congress,  joint  resolutions,  or  pro- 
clamations of  the  President  containing  provisions  contingent  upon  the  dura- 
tion or  the  date  of  the  termination  of  such  war  or  of  such  present  or  existing 
emergency,  the  date  when  this  resolution  becomes  effective  shall  be  construed 
and  treated  as  the  date  of  the  termination  of  the  war  or  of  the  present  or 
existing  emergency,  notwithstanding  any  provision  in  any  Act  of  Congress  or 
joint  resolution  providing  any  other  mode  of  determining  the  date  of  such 
termination.  And  any  Act  of  Congress,  or  any  provision  of  any  such  Act, 
that  by  its  terms  is  in  force  only  during  the  existence  of  a  state  of  war,  or 
during  such  state  of  war  and  a  limited  period  of  time  thereafter,  shall  be  con- 
strued and  administered  as  if  such  war  between  the  Governments  and  people 
aforesaid  terminated  on  the  date  when  this  resolution  becomes  effective,  any 
provision  of  such  law  to  the  contrary  notwithstanding;  excepting,  however, 
from  the  operation  and  effect  of  this  resolution  the  following  Acts  and  proc- 
lamations to,  wit :  Title  2  of  the  Act  entitled  *  *  The  Pood  Control  and  District 
of  Columbia  Rents  Act,"  approved  October  22,  1919  (Forty-first  Statutes, 
page  297),  the  Act  known  as  the  Trading  with  the  Enemy  Act,  approved 
October  6,  1917  (Fortieth  Statutes,  page  411),  and  all  amendments  thereto, 
and  the  First,  Second,  Third,  and  Fourth  Liberty  Bond  Acts,  the  Supplement 
to  the  Second  Liberty  Bond  Act,  and  the  Victory  Liberty  Loan  Act;  titles 
1  and  3  of  the  War  Finance  Corporation  Act  (Fortieth  Statutes,  page  506)  as 
amended  by  the  Act  approved  March  3,  1919  (Fortieth  Statutes,  page  1313), 
and  Public  Resolution  Numbered  55,  Sixty-sixth  Congress,  entitled  *'  Joint 
resolution  directing  the  War  Finance  Corporation  to  take  certain  action  for 
the  relief  of  the  present  depression  in  the  agricultural  sections  of  the  country, 
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and  for  other  purposes, ' '  passed  January  4,  1921 ;  also  the  proclamations  issued 
under  the  authority  conferred  by  the  Acts  herein  excepted  from  the  effect  and 
operation  of  this  resolution:  Provided,  however,  That  nothing  herein  con- 
tained shall  be  construed  as  effective  to  terminate  the  military  status  of  any 
person  now  in  desertion  from  the  military  or  naval  service  of  the  United  States, 
nor  to  terminate  the  liability  to  prosecution  and  punishment  under  the  selective 
service  law,  approved  May  18,  1917  (Fortieth  Statutes,  page  76),  of  any  person 
who  failed  to  comply  with  the  provisions  of  said  Act,  or  of  Acts  amendatory 
thereof:  Provided  further,  That  the  Act  entitled  **An  Act  to  amend  section  3, 
title  1,  of  the  Act  entitled  *An  Act  to  punish  acts  of  interference  with  foreign 
relations,  the  neutrality,  and  the  foreign  commerce  of  the  United  States,  to  pun- 
ish espionage,  and  better  to  enforce  the  criminal  laws  of  the  United  States,  and 
for  other  purposes,'  approved  June  15,  1917  (Fortieth  Statutes,  page  217), 
and  for  other  purposes,"  approved  May  16,  1918  (Fortieth  Statutes,  page  553), 
be,  and  the  same  is  hereby,  repealed,  and  that  said  section  3  of  said  Act  approved 
June  15,  1917,  is  hereby  revived  and  restored  with  the  same  force  and  effect 
as  originally  enacted. 

Nothing  herein  contained  shall  be  held  to  exempt  from  prosecution  or  to 
relieve  from  punishment  any  offense  heretofore  committed  in  violation  of  any 
Act  hereby  repealed  or  which  may  be  committed  while  it  remains  in  force  as 
herein  provided. 

For  Act  of  Oct.  22,  1919,  Title  2,  excepted  from  repeal  by  the  text,  see  1919  Supp.  Fed. 
Stat.  Ann.  60. 

For  Trading  with  the  Enemy  Act,  excepted  from  repeal  by  the  text,  see  1918  Supp.  Fed. 
Stat.  Ann.  846;  1919  Supp.  Fed.  Stat.  Ann.  355. 

For  the  different  Liberty  Bond  Acts  excepted  from  repeal  by  the  text,  see  1918  Supp. 
Fed.  Stat.  Ann.  672;    1919  Supp.   Fed.  Stat.  Ann.  309. 

For  Resolution  of  Jan.  4,  1921,  reviving  the  War  Finance  Corporation,  excepted  from 
repeal  by  the  text,  see  supra  this   volume,  p.  26. 

For  section  3  of  Act  of  June  15,  1917,  revived  by  the  text,  see  1918  Supp.  Fed.  Stat.  Ann. 
123   note. 

For  Act  of  May  18,  1917  (Selective  Service  Law),  mentioned  in  the  text,  see  9  Fed.  Stat. 
Ann.    1133. 


An  Ax;t  Authorizing  bestowal  upon  the  unknown,  unidentified  British  soldier 
buried  in  Westminster  Abbey  and  the  unlmown,  unidentified  French 
soldier  buried  in  the  Arc  de  Triomphe  of  the  congressional  medal  of  honor. 

[Act  of  March  4,  1921.] 

[Congressional  medal  of  honor  —  bestowal  on  unknown  British  and  French 
soldier  buried  in  Westminster  Abbey  and  Arc  de  Triomphe.]  Whereas  Great 
Britain  and  France,  two  of  the  Allies  of  the  United  States  in  the  World  War, 
have  lately  done  honor  to  the  unknown  dead  of  their  armies  by  placing  with 
fitting  ceremony  the  body  of  an  unknown,  unidentified  soldier,  respectively,  in 
Westminster  Abbey  and  in  the  Arc  de  Triomphe;  and 

Whereas,  animated  by  the  same  spirit  of  comradeship  in  which  we  of  the 
American  forces  fought  alongside  these  allies,  we  desire  to  add  whatever  we 
can  to  the  imperishable  glory  won  by  the  deeds  of  our  allies  and  commemorated 
in  part  by  this  tribute  to  their  unknown  dead :   Now,  therefore. 

Be  it  enncted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  President  of  the  United  States 
be,  and  he  hereby  is,  authorized  to  bestow  with  appropriate  ceremonies,  mili- 
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tary  and  civil,  the  congressional  medal  of  honor  upon  the  unknown,  unidentified 
British  soldier  buried  in  Westminster  Abbey,  London,  England,  arid  upon  the 
unknown,  unidentified  French  soldier  buried  in  the  Arc  de  Triomphe,  Paris, 
France. 


An  Act  To  authorize  the  Secretary  of  War  to  furnish  to  the  National  Museum 
certain  articles  of  the  arms,  materiel,  equipment,  or  clothing  heretofore! 
issued  or  produced  for  the  United  States  Army,  and  to  dispose  of  colors, 
standards^  and  gnidouB  of  demobilised  ox^ganisations  of  the  United  States 
Army,  and  for  other  purposes. 

[Act  of  March  4,  1921.] 

[Sec.  1.]  [National  Museum  furnished  with  articles  issued  to  Army  and 
of  general  interest.]  That  the  Secretary  of  War  be,  and  he  hereby  is,  authorized 
to  furnish  to  the  National  Museum,  for  exhibition,  upon  request  therefor  by 
the  administrative  head  thereof,  such  articles  of  arms,  materiel,  equipment,  or 
clothing  as  have  been  issued  from  time  to  time  to  the  United  States  Army,  or 
which  have  been  or  may  hereafter  be  produced  for  the  United  States  Army, 
and  which  are  objects  of  general  interest  or  of  foreign  or  curious  research, 
provided  that  such  articles  are  surplus  or  can  be  spared. 

Sec.  2.  [Colors,  standards  and  guidons  of  demobilised  organizations  of 
Army  —  disposition.]  That  the  Secretary  of  War  be,  and  he  hereby  is,  author- 
ized to  dispose  of  all  colors,  standards,  and  guidons  of  demobilized  organizations 
of  the  United  States  Army  in  the  following  manner:  Any  which  were  used 
during  their  service  by  such  organizations  and  which  were  brought  into  the 
service  of  the  United  States  from  the  National  Guard  of  any  State  may  be 
returned  to  that  State  upon  request  therefor  from  the  governor  thereof;  and 
all  others  may  be  sent,  upon  request  of  the  governor  thereof,  to  whatever 
State  the  Secretary  of  War  may  determine  to  have  furnished  the  majority  of 
men  to  any  such  organization  at  the  time  of  its  formation :  Provided,  however, 
That  where  it  is  impossible  to  determine  what  State  furnished  a  majority  of 
the  men  of  an  organization  at  the  time  of  its  formation,  or  where  any  organiza- 
tion was  so  cosmopolitan  in  its  original  make-up  that  it  is  impossible  to  identify 
it  with  any  particular  State,  the  colors  of  such  organization  will  be  turned  in 
to  the  Quartermaster  General  for  such  national  use  as  the  Secretary  of  War 
may  direct :  Provided  further,  That  the  title  to  all  such  colors,  standards,  and 
guidons  shall  remain  in  the  United  States:  And  provided  further,  That  the 
Secretary  of  War  shall  require  assurance  that  proper  provision  has  been  or 
will  be  made  for  their  care  and  preservation  before  returning  or  sending  the 
same  as  herein  authorized. 

Sec.  3.  [Ratification  of  prior  Acts  of  Secretary  of  War  disposing  of  prop- 
erty affected  by  this  Act.]  That  in  all  cases  in  which  the  Secretary  of  War 
has  heretofore  furnished  to  the  National  Museum  any  property  of  the  kinds 
described  in  section  1  hereof,  or  has  disposed  of  any  colors,  standards,  or 
guidons  of  demobilized  organizations  of  the  United  States  Army  in  the  manner 
provided  by  section  2  hereof,  his  acts  and  doings  in  the  premises  are  hereby 
ratified  and  confirmed. 


V 


318  FED.  STAT.  ANN.— 1921  SUPP. 

[Skc.  1.]  •  •  •  [Bureau  of  War  Bisk  Insuraaoe  —  allotments  to  Publie 
Health  Service.]  The  allotments  made  by  the  Bureau  of  War  Rifik  Insurance 
to  the  Public  Health  Service  for  the  care  of  beneficiaries  of  that  bureau  by 
the  said  service  shall  also  be  available  for  expenditure  by  the  Public  Health 
Service  on  that  account  for  necessary  personnel,  regular  and  reserve  com- 
missioned officers  of  the  Public  Health  Service  and  clerical  help  in  the  District 
of  Columbia  and  elsewhere,  maintenance,  equipment,  leases,  fuel,  lights,  water, 
printing,  freight,  transportation  and  travel,  and  maintenance  and  operation  of 
passenger  motor  vehicles. 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  4,  1921. 


An  Act  Making  appropriations  for  the  support  of  the  Army  for  the  fiscal 

year  ending  June  30,  1922,  and  for  other  purposes. 

[Aci  of  June  30,  1921.] 

[Sec.  1.]  •  •  •  [Medical  Reserve  Corps  —  officers  and  nnrses  —  care  of 
beneficiaries  of  Bureau  of  War  Risk  Insurance  —  pay.]  That  pay  and  allow- 
ances of  such  additional  officers  and  nurses  of  the  Medical  Reserve  Corps  as 
are  required  to  supplement  the  like  officers  and  nurses  of  the  Regular  Army 
in  the  care  of  beneficiaries  of  the  Bureau  of  the  War  Risk  Insurance  treated 
in  Army  hospitals  may  be  paid  from  the  funds  allotted  to  the  War  Department 
by  that  bureau  under  existing  law. 

•  •   •    [Enlisted  men  under  eighteen  —  discharge  —  traoAportation.]    The 

Secretary  of  War  shall  discharge  from  the  military  service  with  pay  and  with 
the  form  of  discharge  certificate  to  which  the  service  of  each,  after  enlistment, 
shall  entitle  him,  all  enlisted  men  imder  the  age  of  eighteen  on  the  applica- 
tion of  either  of  their  parents  or  legal  guardian,  and  shall  also  furnish  to  each 
transportation  in  kind  from  the  place  of  discharge  to  the  railroad  station  at  or 
nearest  to  the  place  of  acceptance  for  enlistment,  or  to  his  home  if  the  distance 
thereto  is  no  greater  than  from  the  place  of  discharge  to  the  place  of  aeceptance 
for  enlistment,  but  if  the  distance  be  greater  he  may  be  furnished  with  transpor- 
tation in  kind  for  a  distance  equal  to  that  from  place  of  discharge  to  place  of 
acceptance  for  enlistment ; 

•  •  •  [Enlisted  men  —  reduction  in  number.]  The  Secretary  of  War 
is  directed  under  such  reasonable  regulations  as  he  may  prescribe  to  grant 
applications  for  discharge  of  enlisted  men  serving  in  the  continental  United 
States  without  ra^pard  to  the  provisions  of  existing  law  respecting  discharges 
until  the  number  in  the  Armjr  has  been  reduced  to  150,000  enlisted  men,  not 
including  the  Philippine  Scouts.  The  provisions  of  this  paragraph  shall  take 
effect  immediately  upon  the  approval  of  this  Act. 

•  •  •  [Enlistment  allowance  —  repeal.]  The  provisions  of  section  27  of 
the  Army  Reorganization  Act,  approved  June  4,  1920,  providing  an  enlistment 
allowance,  are  hereby  repealed. 

For  see.  27  of  Act  of  June  4,  1920,  see  1920  Supp.  Fed.  Stat.  Ann.  316. 

•  •  •  [Plying  cadets  —  enlistment.]  Nothing  contained  in  Public  Resolu- 
tion Numbered  59  of  the  Sixty-sixth  Congress  shall  be  held  to  prohibit  the 
enlistment  of  flying  cadets  to  the  number  of  five  hundred* 
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^  *  *  [OlerkSi  messengers  and  laborers  —  assignment  to  duty.]  That  no 
clerk,  messenger,  or  laborer  at  headquarters  of  tactical  divisions,  military 
departments,  brigades,  service  schools,  and  office  of  the  Chief  of  Staff  shall  be 
assigned  to  duty  in  any  bureau  of  the  War  Department. 

•  •  •  {Supplies  —  purchase  of  fuel]  That  hereafter  when,  in  the  opin- 
ion of  the  Secretary  of  War,  it  is  in  the  interest  of  the  United  States  so  to  do, 
he  is  authorized  to  enter  into  contracts  and  to  incur  obligations  for  fuel  in 
sufficient  quantities  to  meet  the  requirements  for  one  year  without  regard  to 
the  current  fiscal  year,  and  payments  for  supplies  delivered  under  such  contracts 
may  be  made  from  funds  appropriated  for  the  fiscal  year  in  which  the  contract 
is  made,  or  from  funds  appropriated  or  which  may  be  appropriated  for  such 
supplies  for  the  ensuing  fiscal  year. 

I  •  •  •  [Traaspwtation  on  Army  transports  —  members,  etc.,  of  P4>rto  Kicaa 

Government.]  That  hereafter  when,  in  the  opinion  of  the  Secretary  of  War, 
accommodations  are  available,  transportation  on  Army  transports  may  be  pro- 
vided for  the  members  and  employees  of  the  Porto  Rican  Government  and  their 
families  on  official  business  without  expense  to  United  States : 

•  *  •  [Motor-propelled  vehicles — purchase.]  That  none  of  the  funds 
appropriated  or  made  available  under  this  Act  or  any  of  the  unexpended 
balances  of  any  other  Act  shall  be  used  for  the  purchase  of  motor-propelled 
passenger  or  freight  carrying  vehicles  for  the  Army  except  those  that  are  pur- 
chased solely  for  experimental  purposes. 

«  «  ♦  [Transportation  of  civilian  employees  and  materials  —  cost  charged 
to  what  appropriation.]  That  hereafter  the  cost  of  transportation  of  civilian 
employees  and  of  materials  in  connection  with  the  construction  or  maintenance 
of  seacoast  fortifications,  or  the  acquisition  of  land  therefor,  by  the  Engineer 
Department,  or  with  the  manufacturing  and  purchase  activities  of  the  Ordnance 
Department  and  the  Chemical.  Warfare  Service,  shall  be  charged  to  the  appro- 
priations for  the  work  in  connection  with  which  such  transportation  charges 
are  incurred. 

*  *  *  [Clothing  accounts  of  enlisted  men  —  settlement.]  That  hereafter 
the  settlement  of  clothing  accounts  of  enlisted  men,  including  charges  for  cloth- 
ing drawn  in  excess  of  clothing  allowance  and  payments  of  amounts  due  them 
when  they  draw  less  than  their  allowance,  shall  be  made  at  such  periods  and 
under  sueh  regulations  as  may  be  prescribed  by  the  Secretary  of  War. 

*  *  *  [Issuance  of  uniforms  to  discharged  enlisted  men  —  repeal  of  Act 
of  Feb.  28,  1919.]  That  portion  of  the  Act  of  February  28,  1919,  .relating  to 
the  issuance  of  uniforms  to  discharged  enlisted  men  is  hereby  repealed :  Pro- 
vided, That  such  uniforms  shall  be  issued  in  accordance  with  the  provisions  of 
said  Act  to  those  enlisted  men  who  served  in  the  Army  of  the  United  States  at 
any  time  between  April  6,  1917,  and  January  1,  1920,  whose  applications  there- 
for shall  have  been  received  at  the  War  Department  prior  to  June  1,  1921: 
Provided  further,  That  there  may  be  transferred  during  the  fiscal  year  1922 
from  the  appropriations  contained  herein  for  **  Subsistence  of  the  Army,'* 
**  Regular  Supplies,  Quartermaster  Corps,"  '*  Incidental  Expenses,  Quarter- 
master Corps,"  ''-Water  and  sewers  at  military  posts,"  and  ''  Clothing  and 
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camp  and  garrison  equipage,"  to  the  appropriation  for  **  Transportation  of 
the  Army  and  its  supplies/'  such  amounts  as  may  be  necessary. 

For  Act  of  Feb.   28,  1919,  repealed  in  part  by  the  text,  see  1919  Supp.  Fed.  Stat.  Ann.  370. 

•  •  •  [Biding  horses  —  encouragement  of  breeding  —  donatioiis  and 
prizes.]  That  the  Secretary  of  War  may,  in  his  discretion,  and  under  such 
rules  and  regulations  as  he  may  prescribe,  accept  donations  of  animals  for 
breeding  and  donations  of  money  or  other  property  to  be  used  as  prizes  or 
awards  at  agricultural  fairs,  horse  shows,  and  similar  exhibitions,  in  order  to 
encourage  the  breeding  of  riding  horses  suitable  for  Army  purposes : 

•  •    •    [National  Guard  —  Federal  pay.]    That  members  of  the  National 

Quard  who  have  or  shall  become  eiititlea  lor  a  continuous  period  of  less  than 
one  month  to  Federal  pay  at  the  rates  fixed  for  the  Regular  Army,  whether  by 
virtue  of  a  call  by  the  President,  of  attendance  at  school  or  maneuver,  or  of 
any  other  cause,  and  whose  accounts  have  not  yet  been  settled,  shall  receive  such 
pay  for  each  day  of  such  period ;  and  the  thirty-first  day  of  a  calendar  month 
shall  not  be  excluded  from  the  compulation : 

•  *  *  [National  Guard  —  clothing  and  eqtdpment.]  That  the  Secretary 
of  War  is  hereby  directed  to  issue  from  surplus  or  reserve  stores  and  materiel 
now  on  hand  and  purchased  for  the  United  States  Army  such  articles  of  cloth- 
ing and  equipment  and  Field  Artillery  materiel  and  ammunition  as  may  be 
needed  by  the  National  Quard  organized  under  the  provisions  of  the  Act  entitled 
'^An  Act  for  making  further  and  more  effectual  provision  for  the  national 
defense,  and  for  other  purposes,'*  approved  June  3,  1916,  as  amended  by  the 
Act  approved  June  4,  1920.  This  issue  shall  be  made  without  charge  against 
militia  appropriations. 

For  Act  of  June  3,  1916,  bs  amended,  see   1920  Supp.  Fed.  Stat.  Ann.  279. 


Joint  Resolution  Authorudng  and  directing  the  accounting  officers  of  the 
Tr^usury  to  allow  credit  to  the  disbursing  clerk  of  the  Bureau  of  War 
Kisk  Insurance  in  certain  cases. 

[Res,  of  July  26,  1921,  No,  IL] 


[Bureau  of  War  Bisk  Insurance  —  accounts  of  disbursing  clerk  —  credits.] 

That  for  such  reasonable  time  as  may  be  fixed  by  the  Secretary  of  the  Treasury, 
but  not  extending  beyond  the  fiscal  year  ending  June  30,  1922,  the  accounting 
officers  of  the  Treasury  are  hereby  authorized  and  directed  to  allow  credit  in 
the  accounts  of  the  disbursing  clerk  of  the  Bureau  of  War  Risk  Insurance  for 
all  payments  of  insurance  installments  heretofore  or  hereafter  made  under  the 
provisions  of  article  4  of  the  War  Risk  Insurance  Act  in  advance  of  the  verifica- 
tion of  the  deduction  on  the  pay  rolls  or  of  the  payment  otherwise  of  all 
premiums. 

For  Art.  4  of  the  War  Risk  Insurance  Act,  mentioned  in  the  text,  see  9  Fed.  Stat.  Ann. 
(2d  ed.)  1325. 
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An  Act  To  establish  a  Veteraas'  Bureau  *  and  to  improve  the  facilities  and 
service  of  such  bureau,  and  further  to  amend  and  modify  the  War  Kisk 
Insurance  Act. 

[Act  of  Aug.  9, 1921.] 

Title  I. —  Veterans'  Bureau. 

Section  1.  [Creation  of  bureau  —  appointment  of  director  —  salary — pow- 
ers —  abolishment  of  director  of  bureau  of  War  Bisk  Insurance.]  There  is 
hereby  established  an  independent  bureau  under  the  President  to  be  known  as 
the  Veterans'  Bureau,  the  director  of  which  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.  The  director  of  the 
Veterans'  Bureau  shall  receive  a  salary  of  $10,000  per  annum,  payable  monthly. 

The  word  * '  director, ' '  as  hereinafter  used  in  this  Act,  shall  mean  the  Director 
of  the  Veterans'  Bureau. 

The  powers  and  duties  pertaining  to  the  office  of  the  Director  Of  the  Bureau 
of  War  Risk  Insurance  now  in  the  Treasury  Department  are  hereby  transferred 
to  the  director,  subject  to  the  general  direction  of  the  President,  and  the  said 
office  of  the  Director  of  the  Bureau  of  War  Bisk  Insurance  is  hereby  abolished. 

There  shall  be  included  on  the  technical  and  administrative  staff  of  the 
director  such  staff  officers,  experts,  and  assistants  as  the  director  shall  preseribe ; 
and  there  shall  be  in  the  Veterans'  Bureau  such  sections  and  subdivisions  thereof 
as  the  director  shall  prescribe. 

Sec.  2.  [Execution  of  provisions  of  Act  by  director  —  rules  and  regulations.] 

The  director,  subject  to  the  general  direction  of  the  President,  shall  administer, 
execute,  and  enforce  the  provisions  of  this  Act,  and  for  that  purpose  shall  have 
full  power  and  authority  to  make  rules  and  regulations  not  inconsistent  with 
the  provisions  of  this  Act,  which  are  necessary  or  appropriate  to  carry  out  its 
purposes  and  shall  decide  all  questions  arising  under  this  Act  except  as  otherwise 
provided  herein. 

Sec.  3.  [Transfer  of  functions,  powers  and  duties  of  other  bureaus  and 
boards  to  Veterans'  Bureau  —  War  Bisk  Insurance  —  vocational  education.] 

The  functions,  powers,  and  duties  conferred  by  existing  law  upon  the  Bureau 
of  War  Risk  Insurance  are  hereby  transferred  to  and  made  a  part  of  the 
Veterans'  Bureau. 

The  fimctions,  powers,  and  duties  conferred  upon  the  Federal  Board  of 
Vocational  Education  by  the  Act  entitled  *'An  Act  to  provide  for  vocational 
rehabilitation  and  return  to  civil  employment  of  disabled  persons  discharged 
from  the  military  or  naval  forces  of  the  United  States,  and  for  other  purposes, ' ' 
approved  June  27, 1918,  and  amendments  thereto,  are  hereby  transferred  to  and 
made  a  part  of  the  Veterans'  Bureau. 

For  Act  of  June  27,  1918,  and  amendments,  above  mentioned,  see  1018  Supp.  876  and  1919 
Supp.  359. 

Sec.  4.  [Transfer  of  personnel,  facilities,  obligations,  etc.,  of  other  bureaus 
and  boards  to  Veterans'  Bureau  — :  War  Bisk  Insurance  —  Public  Health  Serv- 
ice —  Kehabilitation  Division  of  Vocational  Education  Board.]    All  personnel, 

■  .      ,     ...  1       .  ■  ,  » 

•  *  Name  of  Bureau  changed. —  By  Resolution  of  August  24,  1921,  No.  19,  it  was  provided: 
"  That  the  Veterans'  Bureau,  created  by  the  Act  entitled  '  An  Act  to  establish  a  Veterans' 
Bureau  and  to  improve  the  facilities  and  service  of  such  bureau,  and  further  to  amend  and 
modify  the  War  Risk  Insurance  Act/  approved  August  9,  1921,  shall  be  known  as  the 
'United  States  Veterans'  Bureau,'  and  whenever  used  in  such  Act  the  term  'Veterans' 
Bureau '  shall  mean  '  United  States  Veterans'  bureau.' " 
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facilities,  property,  and  equipment,  including  leases,  contracts,  and  other  obli* 
gations  and  instrumentalities  in  the  District  of  Columbia  and  elsewhere  of  the 
Bureau  of  War  Risk  Insurance,  of  the  United  States  Public  Health  Service,  as 
described  and  provided  in  a  written  order  of  the  Treasury  Department  issued 
and  signed  by  the  Secretary  of  the  Treasury  on  April  19,  1921,  and  designated 
**  Order  relative  to  the  transfer  of  certain  activities  of  the  United  States  Pub- 
lic Health  Service,  relating  to  the  Bureau  of  War  Risk  Insurance,  including 
the  trainees  of  the  Rehabilitation  Division  of  the  Federal  Board  for  Vocational 
Education/'  and  of  the  Rehabilitation  Division  of  the  Federal  Board  for  Voca- 
tional Education,  as  a  result  of  the  administration  of  the  Act  approved  June 
27,  1918,  and  amendments  thereto,  are  hereby  transferred  to  and  made  a  part 
of  the  Veterans'  Bureau  under  the  control,  management,  operation,  and  super- 
vision of  the  director,  and  subject  to  such  change  in  designation  and  organiza- 
tion as  he  may  deem  necessary  in  carrying  out  the  provisions  of  this  Act :  Pro- 
vided, That  all  commissioned  personnel  detailed  or  hereafter  detailed  from  the 
United  States  Public  Health  Service  to  the  Veterans'  Bureau,  shall  hold  the 
same  rank  and  grade,  shall  receive  the  same  pay  and  allowances,  and  shall  be 
subject  to  the  same  rules  for  relative  rank  and  promotion  as  now  or  hereafter 
may  be  provided  by  law  for  commissioned  personnel  of  the  same  rank  or  grade 
or  p€i;rforming  the  same  or  similar  duties  in  the  United  States  Public  Health 
Service. 

For  Act  of  June  27,  1918,  and  amendments,  above  mentioned,  see  191S  Supp.  875  and  1919 
Supp.  359. 

Sec.  5.  [Transfer  of  records,  etc.,  from  other  bureaus  and  boards  to  Veterans' 
Bureau.]  All  records,  files,  documents,  correspondence,  and  other  papers 
relating  to  service  rendered  or  to  be  rendered  by  the  United  States  Public 
Health  Service  in  the  medical  examination,  assignment  to  hospitals,  and  treat- 
ment of  persons  who  are  now  or  have  been  patients  and  beneficiaries  of  the 
Bureau  of  War  Risk  Insurance  or  of  the  Rehabilitation  Division  of  the  Federal 
Board  for  Vocational  Education,  as  a  result  of  the  administration  of  the  Act 
approved  June  27, 1918,  and  amendments  thereto,  and  as  described  and  provided 
in  a  written  order  of  the  Treasury  Department  issued  and  signed  by  the  Secre- 
tary of  the  Treasury  on  April  19,  1921,  and  designated  '  *  Order  relative  to  the 
transfer  of  certain  activities  of  the  United  States  Public  Health  Service  relating 
to  the  Bureau  of  War  Risk  Insurance,  including  the  trainees  of  the  Rehabilita- 
tion Division  of  the  Federal  Board  for  Vocational  Education,"  shall  be  trans- 
ferred to  the  Veterans'  Bureau. 

All  records,  files,  documents,  correspondence,  and  other  papers  in  the  posses- 
sion of  the  Bureau  of  War  Risk  Insurance,  and  those  which  as  a  result  of  the 
administration  of  the  Act  approved  June  27,  1918,  and  amendments  thereto, 
are  in  the  possession  of  the  Rehabilitation  Division  of  the  Federal  Board  for 
Vocational  Education  shall  be  transferred  to  the  Veterans'  Bureau. 

For  Act  of  June  27,  1918,  and  amendments,  above  mentioned,  see  1918  Supp.  876  and  1919 
Supp.  359. 

Sbc.  6.  [OfElcas  and  snbofflces  —  regional  offices.]  The  director  shall  estab- 
lish a  central  ofiice  in  the  District  of  Columbia,  and  not  more  than  fourteen 
regional  offices  and  such  suboffices,  not  exceeding  one  hundred  and  forty  in 
number,  within  the  territory  of  the  United  States  and  its  outlying  possessions 
as  may  be  deemed  necessary  by  him  and  in  the  best  interests  of  the  work  com- 
mitted to  the  Veterans'  Bureau  and  to  carry  out  the  purposes  of  this  Act. 
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Such  regional  offices  may,  pending  final  action  by  the  director  in  case  of  an 
appeal,  under  such  rules  and  regulations  as  may  be  prescribed  by  the  director, 
exercise  such  powers  for  hearing  complaints  and  for  examining,  rating,  and 
awarding  compensation  claims,  granting  medical,  surgical,  dental,  and  hospital, 
care,  convalescent  care,  and  necessary  and  reasonable  after  care,  making  insur- 
ance awards,  granting  vocational  training,  and  all  other  matters  delegated  to 
them  by  the  director  as  could  be  performed  lawfully  under  this  Act  by  the  central 
office.  The  suboffices  shall  have  such  powers  as  may  be  delegated  to  them  by  the 
director,  except  to  make  compensation  and  insurance  awards  and  to  grant 
vocational  training. 

The  regional  offices  and  suboffices,  with  all  authority  to  establish  such  offices, 
shall  terminate  on  June  30,  1926,  but  nothing  herein  shall  prevent  the  director 
from  terminating  any  regional  offices  or  suboffices  when  in  his  judgment  this 
may  be  done  without  detriment  to  the  administration  of  this  Act,  and  upon  such 
termination  all  records  and  supplies  pertaining  thereto  shall  be  delivered  to  the 
central  office. 

Sec.  7.  [Benefldaries  of  Veterans'  Bureau,  who  are  —  individual  records.] 
The  beneficiaries  of  the  Bureau  of  War  Risk  Insurance  and  the  Rehabilitation 
Division  of  the  Federal  Board  for  Vocational  Education  shall  hereafter  be  the 
beneficiaries  of  the  Veterans'  Bureau,  and  complete  individual  record  of  each 
beneficiary  shall  be  kept  by  the  Veterans'  Bureau. 

Sbc.  8.  [Appropriations  and  expenditures.]  All  sums  heretofore  appropri* 
ated  for  carrying  out  the  provisions  of  the  War  Risk  Insurance  Act  and  amend- 
ments thereto,  and  to  carry  out  the  provisions  of  the  Act  entitled  *'An  A<st  to 
provide  for  vocational  rehabilitation  and  return  to  civil  employment  of  dis- 
abled persons  discharged  from  the  military  or  naval  forces  of  the  United  States, 
and  for  other  purposes,"  approved  June  27,  1918,  and  amendments  thereto, 
shall,  where  unexpended,  be  made  available  for  the  Veterans'  Bureau,  and  may 
be  expended  in  such  manner  as  the  director  deems  necessary  in  carrying  out  the 
purposes  of  this  Act,  with  the  restrictions  heretofore  imposed  as  to  number  of 
persons  that  may  be  employed  at  stated  salaries. 

For  Act  of  June  27,  1918,  and  amendments,  above  mentioned,  see  191S  Supp.  875  and  1919 
Siipp.  359. 

Sec.  9.  [Seftpomdbility  of  director  for  care  of  beneficiaries  —  hospital  and 
other  facilities  —  inspection  service.]  The  director,  subject  to  the  gen- 
eral directions  of  the  President,  shall  be  responsible  for  the  proper  examina- 
tion, medical  care,  treatment,  hospitalization,  dispensary,  and  convalescent  care, 
necessary  and  reasonable  after  care,  welfare  of,  nursing,  vocational  training, 
and  such  other  services  as  may  be  necessary  in  the  carrying  out  of  the  pro- 
visions of  this  Act,  and  for  that  purpose  is  hereby  authorized  to  utilize  the  now 
existing  or  future  facilities  of  the  United  States  Public  Health  Service,  the 
War  Department,  the  Navy  Department,  the  Interior  Department,  the  National 
Homes  for  Disabled  Volunteer  Soldiers,  and  such  other  governmental  facilities 
as  may  be  made  available  for  the  purposes  set  forth  in  this  Act ;  and  such  gov- 
ernmental agencies  are  hereby  authorized  and  directed  to  furnish  such  facilities, 
including  personnel,  equipment,  medical,  surgical,  and  hospital  services  and 
supplies  as  the  director  may  deem  necessary  and  advisable  in  carrying  out  the 
provisions  of  this  Act,  in  addition  to  such  governmental  facilities  as  are  hereby 
made  available. 
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In  order  to  standardize  the  character  of  examination,  medical  care,  treatment, 
hospitalization,  dispensary,  and  convalescent  care,  nursing,  vocational  training, 
and  such  other  services  as  may  be  necessary  for  beneficiaries  under  this  Act,  the 
director  shall  maintain  an  inspection  service,  with  authority  to  examine  all 
facilities  and  services  utilized  in  carrying  out  the  purpose  of  this  Act,  and  for 
this  purpose,  with  the  approval  of  the  President,  may  utilize  such  other  (Jovern- 
ment  or  private  agencies  as  may  be  deemed  practicable  and  necessary.  The 
head  of  the  inspection  service  ^all  report  to  the  director  in  the  manner  the 
director  may  prescribe  the  result  of  each  examination  of  facilities  and  services, 
and  shall  recommend  to  him  methods  of  standardizing  such  facilities  and  services. 

When,  in  the  opinion  of  the  director,  the  facilities  and  services  utilized  for  the 
hospitalization,  medical  care,  and  treatment  for  beneficiaries  under  this  Act  are 
unsatisfactory,  the  director  shall  make  arrangenvents  for  the  further  hospitaliza- 
tion, care,  and  treatment  of  such  beneficiaries  by  other  means. 

In  the  event  that  there  is  not  sufficient  Government  hospital  and  other  facili- 
ties for  the  proper  medical  care  and  treatment  of  beneficiaries  under  this  Act, 
and  the  director  deems  it  necessary  and  advisable  to  secure  additional  Govern- 
ment facilities,  he  may,  within  the  limits  of  appropriations  made  for  carrying 
out  the  provisions  of  this  paragraph,  and  with  the  approval  of  the  President, 
improve  or  extend  existing  governmental  facilities,  or  acquire  additional  facili- 
ties by  purchase  or  otherwise.  Such  new  property  and  structures  as  may  be 
so  improved,  extended,  or  acquired  shall  become  part  of  the  permanent  equip- 
ment of  the  Veterans'  Bureau  or  of  some  one  of  the  now  existing  agencies  of 
the  Government,  including  the  War  Department,  Navy  Department,  Interior 
Department,  Treasury  Department,  the  National  Homes  for  Disabled  Volunteer 
Soldiers,  in  such  a  way  as  will  best  serve  the  present  emergency,  taking  into 
consideration  the  future  services  to  be  rendered  the  veterans  of  the  World  War, 
including  the  beneficiaries  under  this  Act. 

In  the  event  Government  hospital  facilities  and  other  facilities  are  not  thus 
available  or  are  not  sufficient,  the  director  may  contract  with  State,  municipal, 
or  private  hospitals  for  such  medical,  surgical,  and  hospital  services  and  supplies 
a9  may  be  required,  and  such  contracts  may  be  made  for  a  period  of  not  exceed- 
ing five  years  and  may  be  for  the  use  of  a  ward  or  other  hospital  unit  or  on  such 
other  basis  as  may  be  in  the  best  interest  of  the  beneficiaries  under  this  Act. 

The  President  is  hereby  authorized,  should  he  deem  it  necessary  and  advisable 
for  the  proper  medical  care  and  treatment  of  beneficiaries  under  this  Act,  to 
transfer  to  the  director  the  operation,  management,  and  control  of  specifically 
designated  hospitals  now  under  the  jurisdiction  of  the  Public  Health  Service. 
Such  hospitals  when  transferred  shall  be  used  exclusively  for  beneficiaries  under 
this  Act  and  shall  be  under  the  operative  control  of  the  director  for  such  period 
of  time  as  the  President  may  prescribe. 

Sec.  10.  [Examination  of  compensation  and  insurance  claims  —  detail  of 
clerks.]  For  the  purpose  of  this  Act,  the  director  is  authorized  to  detail  from 
time  to  time  clerks  or  persons  employed  in  the  bureau,  to  make  examinations 
into  the  merits  of  comx)ensation  and  insurance  claims,  whether  pending  or  adjudi- 
cated, as  he  may  deem  proper,  and  to  aid  in  the  preparation,  presentation,  or 
examination  of  such  claims ;  and  any  such  perdon  so  detailed  shall  have  power  to 
administer  oaths,  take  affidavits,  and  certify  to  the  correctness  of  the  papers 
and  documents  pertaining  to  the  administration  of  this  Act.  Nothing  in  this 
section  shall  be  construed  to  authorize  a  travel  allowance  to  clerks  or  persons 
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for  transportation  or  subsistence  outside  of  the  district  in  which  they  are 
employed. 

Sec.  11.  [Rules  and  regulations  for  good  conduct  of  beneAdaries  receiving 
treatment  or  training  —  penalties  for  breach  —  board  of  disdpline  and 
morale.]  The  director  is  hereby  authorized  to  make  such  rules  and  regula- 
lations  as  may  be  deemed  necessary  in  order  to  promote  good  conduct  on  the 
part  of  x>€rsons  who  are  receiving  care  or  treatment  in  hospitals,  homes,  or  insti- 
tutions as  patients  or  beneficiaries  of  said  bureau  during  their  stay  in  such  hos- 
pitals, homes,  institutions,  or  training  centers.  Penalties  for  the  breach  of 
such  rules  and  regulations  may,  with  the  approval  of  the  director,  extend  to  a 
forfeiture  by  the  offender  of  such  portion  of  the  compensation  payable  to  him, 
not  exceeding  three-fourths  of  the  monthly  installment  per  month  for  three 
months,  for  a  breach  committed  while  receiving  treatment  in  such  hospital, 
home,  institution,  or  training  center  as  may  be  prescribed  by  such  rules  and 
regulations:  Provided^  That  the  offender  shall  have  the  right  to  appeal  the 
decision  involving  the  forfeiture  of  a  part  of  his  compensation  to  a  board  of 
three  persons  which  shall  be  established  and  appointed  by  the  director  in  Sep 
tember  of  each  year  for  each  regional  district.  Such  board  shall  be  known  as 
the  Board  on  Discipline  and  Morale.  It  shall  serve  without  compensation,  and 
at  least  one  of  the  members  of  such  board  shall  be  an  ex-service  man  and  a 
member  of  some  war  veterans'  organization.  No  person  who  is  in  the  employ 
of  the  United  States  shall  be  a  member  of  such  board.  The  decision  of  such 
board,  after  hearing  all  the  evidence  presented  by  the  offender  and  those  charg- 
ing a  breach  of  the  rules  and  regulations,  shall  be  final. 

Sec.  12.  [Allotment  by  beneflciaries  oi  monthly  compensation  —  regulations 
prescribing  conditions  and  limitations.]  The  director  may  set  forth  in  regu- 
lations to  be  prescribed  by  him  the  conditions  and  limitations  whereby  all 
patients  or  beneficiaries  of  the  Veterans'  Bureau  who  are  receiving  treatment 
through  the  bureau  as  inmates  of  a  hospital  may  allot  any  proportion  or  pro- 
portions or  any  fixed  amount  or  amounts  of  their  monthly  compensation  for 
such  purposes  and  for  the  benefit  of  such  person  or  persons  as  they  may  direct 

In  case  such  inmate  has  not  allotted  three-fourths  of  his  monthly  compensa* 
tion,  regulations  to  be  made  by  the  director  may  provide  that  any  unallotted 
portion  of  such  three-fourths  compensation  may  be  deposited  to  his  credit  with 
the  Treasurer  of  the  United  States  to  accumulate  at  such  rate  of  interest  as  the 
Secretary  of  the  Treasury  may  determine  but  at  a  rate  never  less  than  3^^  per 
centum  per  annum,  payable  for  no  i)eriod,  however,  of  less  than  six  months, 
and  when  payable  shall  be  paid,  principal  and  interest,  to  such  patient  if  living ; 
otherwise,  to  any  beneficiary  or  beneficiaries  he  may  have  designated,  or,  if  there 
be  no  such  beneficiary,  then  to  the  executor  or  administrator  of  the  estate  of 
such  deceased  person :  Provided,  That  this  paragraph  shall  not  be  so  construed 
as  to  prevent  payment  by  the  bureau  from  the  amounts  due  to  the  decedent's 
estate  of  his  funeral  expenses,  expenses  of  last  illness,  board,  rent,  lodging,  or 
other  household  expenses  for  which  decedent  is  liable,  provided  a  claim  therefor 
is  presented  by  the  creditors  or  by  the  person  or  persons  who  actually  paid  the 
same  before  settlement  by  the  Veterans'  Bureau. 

The  Secretary  of  the  Treasury  is  hereby  authorized  to  invest  and  reinvest 
the  said  allotments  deposited  with  him,  or  any  part  thereof,  in  interest-bearing 
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obligations  of  the  United  States  and  to  sell  the  obligations  for  the  purposes  o£ 
said  funds. 

Sec.  18.  [Treatment  by  bnreaii  of  disabled  members  of  military  and  naval 
foroee.]  In  addition  to  the  care,  treatment,  and  appliances  now  authorized 
by  law,  said  bureau  also  shall  provide  without  charge  therefor  hospital,  dental, 
medical,  surgical,  and  convalescent  care  and  treatment  and  prosthetic  appli- 
ances for  any  member  of  the  military  or  naval  forces  of  the  United  States  sepa- 
rated therefrom  under  honorable  conditions  disabled  by  reason  of  any  wound 
or  injury  received  or  disease  contracted,  or  by  reason  of  any  aggravation  of  a 
preexisting  injury  or  disease,  specifically  noted  at  examination  for  entrance 
into  or  employment  in  the  active  military  or  naval  service,  while  in  the  active 
military  or  naval  service  of  the  United  States  on  or  after  April  6,  1917 :  Pro- 
vided^ That  the  wound  or  injury  received  or  disease  contracted,  or  aggravation 
of  a  preexisting  injury  or  disease,  for  which  such  hospital,  dental,  medical, 
surgical,  and  convalescent  care  and  treatment  and  prosthetic  appliances  shall 
be  furnished,  was  incurred  in  line  of  duty  and  not  caused  by  his  own  willful 
misconduct:  Provided  further,  That  application  for  such  care  and  treatment 
and  appliances  provided  for  in  this  section  shall  be  made  within  one  year  from 
date  of  separation  from  service  or  from  the  date  this  Act  goes  into  effect,  which- 
ever is  the  later. 

Sec.  14.  [Reports  to  Congress  by  director  —  false  and  fraudulent  claims, 
etc.]  The  director  shall  file  with  the  Clerk  of  the  House  and  the  Secretary 
of  the  Senate  on  the  first  day  of  the  next  regular  session  after  this  Act  takes 
effect  an  itemized  account  of  all  expenditures,  classified  by  regional  offices  and 
suboffices,  made  under  this  Act,  including  names,  classifications,  and  salaries 
of  all  staff  officers,  experts,  assistants,  and  employees,  and  the  nature  and  terms 
of  all  contracts  made  under  the  authority  of  this  Act,  and  the  names  and  prin- 
cipal place  of  business  of  the  parties  thereto.  Thereafter,  on  the  first  Monday  in 
December  of  each  year,  the  director  shall  make  a  report  to  Congress  of  his  doings 
under  this  Act  for  the  preceding  fiscal  year. 

Any  person  who  shall  knowingly  make  or  cause  to  be  made,  or  conspire,  com- 
bine, aid  or  assist  in,  agree  to,  arrange  for,  or  in  anywise  procure  the  making 
or  presentation  of  a  false  or  fraudulent  affidavit,  declaration,  certificate,  state- 
ment, voucher,  or  paper  or  writing  purporting  to  be  such,  concerning  any  claim 
or  the  approval  of  any  claim  for  compensation  or  the  payment  of  any  money, 
for  himself  or  for  any  other  person,  under  Article  III  of  the  War  Risk  Insur- 
ance Act,  or  any  Acts  amendatory  of  or  supplemental  to  such  Article  III,  shall 
forfeit  all  rights,  claims,  and  benefits  under  such  Article  III,  and  in  addition 
to  any  and  all  other  penalties  imposed  by  law  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  more  than  $1,000 
or  imprisonment  for  not  more  than  one  year,  or  by  both  such  fine  and  imprison- 
ment, for  each  such  offense. 

For  Art.  Ill  of  the  War  Risk  Insurance  Act  with  amendments,  see  9  Fed.  Stat.  Ann. 
(2d  ed.)    1317;   1919  Supp.  Fed.   Stat.  Ann.  3S3.     And  see  infra,  this  title. 

Title  II. —  Amendments  to  the  War  Risk  Insurance  Act. 

Sec.  15.  [Discharge  or  dismissal  from  military  or  naval  forces  as  affecting 
right  to  compensation  —  enemy  aliens  —  Sec.  29  amended.]  Section  29  of  the 
War  Risk  Insurance  Act  is  hereby  amended  to  read  as  follows : 
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^*  Sbc.  29.  The  discharge  or  dismissal  of  any  person  from  the  military  or 
naval  forces  on  the  ground  that  he  is  an  enemy  alien,  conscientious  objector,  or 
a  deserter,  or  is  guilty  of  mutiny,  treason,  spyii^,  or  any  offense  involving 
moral  turpitude,  or  willful  and  persistent  misconduct,  shall  terminate  any  insur- 
ance granted  on  the  life  of  such  person  under  the  provisions  of  Article  IV,  and 
shall  bar  all  rights  to  any  compensation  under  Article  III  or  any  insurance 
under  Article  IV:  Provided,  That,  as  to  converted  insurance,  the  cash  sur- 
render value  thereof,  if  any,  on  the  date  of  such  discharge  or  dismissal  shall  be 
paid  the  insured,  if  living,  and  if  dead  to  the  designated  beneficiary :  Provided 
further.  That  an  enemy  alien  who  volunteered  or  who  was  drafted  into  the 
Army,  Navy,  or  Marine  Corps  of  the  United  States  during  the  World  War,  and 
who  was  not  discharged  from  the  service  on  his  own  application  or  solicitation, 
by  reason  of  his  being  an  enemy  alien,  and  whose  service  was  honest  and  faithful, 
shall  be  entitled  to  the  benefit  of  the  War  Bisk  Insurance  Act  and  all  amend- 
ments thereto :  Provided  further,  That  in  case  any  person  has  been  dishonorably 
discharged  from  the  military  or  naval  forces  as  a  result  of  a  court-martial  trial, 
and  it  is  thereafter  established  to  the  satisfaction  of  the  director  that  at  the 
time  of  the  commission  of  the  offense  resulting  in  such  court-martial  trial  and 
discharge  that  such  person  was  insane,  such  person  shall  be  entitled  to  the  com- 
pensation and  insurance  benefits  of  the  War  Risk  Insurance  Act/' 

For  sec.  29  as  it  read  previous  to  tliis  amendment,  see  9  Fed.  Stat.  Ann.    (2d  ed.)    1311. 

Sec.  16.  [Persons  provisionally  accepted  in  military  or  naval  service  as 
entitled  to  benefits  of  Act  —  Sec.  31  amended.]  Section  31  of  the  War  Risk 
Insurance  Act  is  hereby  amended  by  adding  thereto  a  subsection  to  be  known 
as  subsection  (a)  and  to  read  as  follows: 

'*  (a)  Any  person  who  between  the  6th  day  of  April,  1917,  and  the  11th  day 
of  November,  1918,  applied  for  enlistment  or  enrollment  in  the  military  or  naval 
forces,  and  who  was  accepted  provisionally  and  directed  or  ordered  to  a  camp, 
post,  station,  or  other  place  for  final  acceptance  into  such  service,  shall  be 
deemed  to  have  the  same  status  as  an  inducted  man  not  yet  accepted  and  enrolled 
for  active  service  during  the  period  while  such  person  was  complying  with  such 
order  or  direction,  and  during  such  compliance,  and  until  his  final  acceptance 
or  rejection  for  enlistment  or  enrollment  into  the  military  or  naval  forces,  shall 
be  entitled  to  the  8am«e  benefits  under  Articles  III  and  IV  of  tbe  War  Risk 
Insurance  Act  as  an  inducted  man  not  yet  accepted  and  enrolled  for  active 
service. ' ' 

For  sec.  31  as  it  read  previous  to  this  amendment,  see  1919  Supp.  Fed.  Stat.  Ann.  384. 

Sec.  17.  [Investigation  of  application  for  family  allowance  —  Sec.  210 
amended.]  Section  210  of  the  War  Risk  Insurance  Act  as  amended  is  hereby 
amended  to  read  as  follows : 

*  *  Sec.  210.  Upon  receipt  of  any  application  for  family  allowance,  the  director 
shall  make  all  proper  investigations  and  shall  make  an  award,  on  the  basis  of 
which  award  the  amount  of  the  allotments  to  be  made  by  the  man  shall  be  certi- 
fied to  the  War  Department  or  Navy  Department,  as  may  be  proper.  Whenever 
the  director  shall  have  reason  to  believe  that  an  allowance  has  been  improperly 
made  or  that  the  conditions  have  changed,  he  shall  investigate  or  reinvestigate 
and  may  modify  the  award.  The  amount  of  each  monthly  allotment  and  allow- 
ance shall  be  determined  according  to  the  family  conditions  existing  on  the  first 
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day  of  the  month :  Provided,  That  whenever  an  award  of  allotment  or  allow- 
ance, or  both,  covering  any  period  has  been  paid  to,  or  on  behalf  of,  a  i>erson 
designated  by  the  enlisted  man  as  beneficiary  of  his  allotment,  no  recovery  of 
the  allotments  paid  in  such  cases  shall  hereafter  be  made  for  any  reason  whatso- 
ever; and  no  recovery  of  the  allowances  paid  in  snch  cases  shall  hereafter  be 
made  for  any  reason  whatsoever  except  where  it  is  shown  that  the  i>erson  receiv- 
ing the  allowance  does  not  bear  the  relationship  to  the  enlisted  man  which  is 
required  by  the  War  Bisk  Insurance  Act,  and  except,  also,  in  cases  of  manifest 
fraud.'' 

For  aec.  210  as  it  reikd  previous  to  this  amendment,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1316. 

Sec.  18.  [Compensation  for  death  or  disability  —  Sec.  300  amended.]  Sec- 
tion 300  of  the  War  Bisk  Insurance  Act  is  hereby  amended  to  read  as  follows : 

"  Se/7,  300.  For  death  or  disability  resulting  from  personal  injury  suffered 
or  disease  contracted  in  the  line  of  duty  on  or  after  April  6,  1917,  or  for  an 
aggravation  of  a  disability  existing  prior  to  examination,  acceptance,  and  enroll- 
ment for  service,  when  such  aggravation  was  suffered  and  contracted  in  the  line 
of  duty  on  or  after  April  6,  1917,  by  any  commissioned  officer  or  enlisted  man, 
or  by  any  member  of  the  Army  Nurse  Corps  (female)  or  of  the  Navy  Nurse 
Corps  (female)  when  employed  in  the  active  service  under  the  War  Depart- 
ment or  Navy  Department,  the  United  States  shall  pay  to  such  commissioned 
officer  or  enlisted  man,  member  of  the  Army  Nurse  Corps  (female)  or.  of  the 
Navy  Nurse  Corps  (female)  or,  in  the  discretion  of  the  director,  separately  to 
his  or  her  dependents,  compensation  as  hereinafter  provided ;  but  no  compensa- 
tion shall  be  paid  if  the  injury,  disease,  or  aggravation  has  been  caused  by  his 
own  willful  misconduct.  That  for  the  purposes  of  this  section  every  such 
officer,  enlisted  man,  or  other  member  employed  in  the  active  service  under  the 
War  Department  or  Navy  Department  who  was  discharged  or  who  resigned 
prior  to  the  date  of  approval  of  this  amendatory  Act,  and  every  such  officer, 
enlisted  man,  or  other  member  employed  in  the  active  service  under  the  War 
Department  or  Navy  Department  on  or  before  November  11,  1918,  who  here- 
after is  discharged  or  resigns,  shall  be  held  and  taken  to  have  been  in  sound 
condition  when  examined,  accepted,  and  enrolled  for  service,  except  as  to  defects, 
disorders,  or  infirmities,  made  of  record  in  any  manner  by  proper  authorities 
of  the  United  States  at  the  time  of,  or  prior  to,  inception  of  active  service,  to 
the  extent  to  which  any  such  defect,  disorder,  or  infirmity  was  so  made  of 
record:  Provided  further,  That  an  ex-service  man  who  is  shown  to  have  an 
active  pulmonary  tuberculosis  or  neuropsychiatric  disease  (of  more  than  10  per 
centum  degree  of  disability  in  accordance  with  the  provisions  of  subdivision  (2) 
of  section  302  of  the  War  Risk  Insurance  Act,  as  amended)  developing  within 
two  years  after  separation  from  the  active  military  or  naval  service  of  the  United 
States  shall  be  considered  to  have  acquired  his  disability  in  such  service,  or  to 
have  suffered  an  aggravation  of  a  preexisting  pulmonary  tuberculosis  or  neuro- 
I)sychiatric  disease  in  such  service,  but  nothing  in  this  proviso  shall  be  con- 
strued to  prevent  a  claimant  from  receiving  the  benefits  of  compensation  and 
medical  care  and  treatment  for  a  disability  due  to  these  diseases  of  more  than 
10  per  centum  degree  (in  accordance  with  the  provisions  of  subdivision  (2)  of 
section  302  of  the  War  Risk  Insurance  Act,  as  amended)  at  a  date  more  than 
two  years  after  separation  from  such  service,  if  the  facts  of  the  case  substantiate 
his  claim.    This  section  shall  be  deemed  to  be  in  effect  as  of  April  6,  1917." 

For  sec.  300  as  it  read  previous  to  this  amendment,  see  1919  Supp.  Fed.  Stat.  Ann.  386. 
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Sec.  19.  [Review  of  awards  —  Sec.  306  amended.]  Section  805  of  the  War 
Risk  Insurance  Act  is  hereby  amended  to  read  as  follows : 

**  Sec.  305.  Upon  its  own  motion  or  upon  application  the  bureau  may  at  any 
time  review  an  award,  and,  in  accordance  with  the  facts  found  upon  such  review,' 
may  end,  diminish,  or  increase  the  compensation  previously  awarded,  or,  if  com»- 
pensation  is  increased,  or,  if  compensation  has  been  refused,  reduced  or  discon* 
tinned,  may  award  compensation  in  proportion  to  the  degree  of  disability  sus- 
tained as  of  the.  date  such  degree  of  disability  began,  but  not  earlier  than  the 
date  of  discharge  or  resignation." 

For  sec.  905  as  it  read  previous  to  this  amendment,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   1321. 


Sec.  20.  [Time  of  death  or  disability  as  affecting  compensation  —  Sec.  306 
amended.]  Section  306  of  the  War  Bisk  Insurance  Act  is  hereby  amended  to 
read  as  follows : 

**  Sec.  306.  No  compensation  shall  be  payable  for  death  or  disability  which  does 
not  occur  prior  to  or  within  one  year  after  discharge  or  resignation  from  the 
service,  except  that  where,  after  a  medical  examination  made  pursuant  to  regu- 
lations, a  certificate  has  been  obtained  from  the  director  at  the  time  of  discharge 
or  resignation  from  the  service,  or  within  one  year  thereafter,  or  within  one 
year  after  the  passage  of  this  amendatory  Act,  whichever  is  the  later,  to  the 
effect  that  the  injured  person  at  the  time  of  his  discharge  or  resignation  was 
suffering  from  injury  likely  to  result  in  death  or  disability,  compensation  shall 
be  payable  for  death  or  disability  whenever  occurring,  proximately  resulting 
from  such  injury." 

For  sec  30e  as  it  read  previous  to  this  amendment,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1321. 

Sec.  21.  [Assignment  to  United  States  of  right  of  action  for  injuries  or 
death  —  fees  and  mileage  to  witnesses,  etc. —  Sec.  313  amended.]  Section  313 
of  the  "War  Bisk  Insurance  Act,  as  amended,  is  hereby  amended  by  adding 
thereto,  immediately  following  subsection  (2)  thereof,  a  new  subsection  to  be 
known  as  subsection  (2a)  and  to  read  as  follows : 

'*  (2a)  The  Veterans'  Bureau  is  hereby  authorized  to  pay  the  beneficiary  or 
other  person  or  persons  in  whose  name  an  action  may  have  been  commenced 
or  prosecuted,  and  to  all  witnesses  in  such  action,  fees  and  mileage,  the  same 
as  is  now  paid  and  allowed  to  witnesses  in  the  United  States  courts,  in  going  to, 
remaining  at,  and  returning  from,  place  of  trial,  and  without  any  regard  to 
whether  the  action,  if  any,  is  brought  or  prosecuted  in  a  court  of  the  United 
States  or  some  other  court. 

''  In  all  cases  of  assignment  of  causes  of  action  under  this  section,  whether 
the  assignment  be  heretofore  or  hereafter  made,  where  it  shall  appear  to  the 
director  to  be  to  the  best  interests  of  the  beneficiary  so  to  do,  the  director,  act- 
ing for  and  in  the  name  of  the  United  States,  may  asEOgn  the  cause  of  action 
back  to  the  beneficiary  or  to  his  personal  representatives." 

For  sec.  313,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)   1328* 

Sec.  22.  [Persons  admitted  into  military  or  naval  forces  after  passage  of 
this  amendatory  Act  — riffht  to  benefits  of  Act  — Sec.  315  added.]    A  new 

section  is  hereby  added  to  Article  III  of  the  War  Risk  Insurance  Act  to  be  known 
as  section  315,  and  to  read  as  follows: 

"  Sec.  315.  That  no  person  admitted  into  the  military  or  naval  forces  of  the 
United  States  after  six  months  from  the  passage  of  this  amendatory  Act  shall 
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be  entitled  to  the  compensation  or  any  other  benefits  or  privileges  provided  under 
the  provisions  of  Article  III  of  the  War  Risk  Insurance  Act,  as  amended. ' ' 

For  Art.  Ill  of  the  War  Risk  Insurance  Aet,  here  amended,  see  0  Fed.  Stat.  Ann. 
(2d  ed.)    1317. 

Sec.  23.  [Change  of  status  of  designated  beneficiary  —  permitted  class  — 
Sec.  402  amended.]  Section  402  of  the  War  Risk  Insurance  Act  is  hereby 
amended  by  adding  thereto  a  subsection  to  be  known  as  subsection  (a)  and  to 
read  as  follows : 

**  (a)  Where  a  beneficiary  at  the  time  of  designation  by  the  insured  is  within 
the  permitted  class  of  beneficiaries  and  is  the  designated  beneficiary  at  the  time 
of  the  maturity  of  the  insurance  because  of  the  death  of  the  insured,  such  bene- 
ficiary shall  be  deemed  to  be  within  the  permitted  class  even  though  the  status 
of  such  beneficiary  shall  have  been  changed.'' 

For  Bee.  402,  here  amended,  see  9  Fed.  Stat.  Ann.  (2d  ed.)  1326  and  1919  Supp.  Fed. 
Stat.  Ann.  389. 

Ssc.  24.  [Form  of  insuranoe  —  See.  404  amended.]  Section  404  of  the  War 
Bisk  Insurance  Act  is  hereby  amended  to  read  as  follows : 

*'  Sec.  404.  During  the  period  of  the  war  and  thereafter  until  converted 
the  insurance  shall  be  term  insurance  for  successive  terms  of  one  year  each. 
Not  later  than  five  years  after  the  date  of  the  termination  of  the  war  as  declared 
by  proclamation  of  the  President  of  the  United  States  the  term  insurance  shall 
be  converted,  without  medical  examination^  into  such  form  or  forms  of  insur- 
ance as  may  be  prescribed  by  regulations  and  as  the  insured  may  request.  Regu- 
lations shall  provide  for  the  right  to  convert  into  ordinary  life,  twenty-payment 
life,  endowment  maturing  at  age  sixty-two,  and  into  other  usual  forms  of  insur- 
ance, and  shall  prescribe  the  time  and  method  of  payment  of  the  premiums 
thereon,  but  payments  of  premiums  in  advance  shall  not  be  required  for  periods 
of  more  than  one  month  each  and  may  be  deducted  from  the  pay  or  deposit  of  the 
insured  or  be  otherwise  made  at  his  election. 

**  In  case  where  an  insured  whose  yearly  renewable  term  insurance  has  matured 
by  reason  of  total  permanent  disability  is  found  and  declared  to  be  no  longer 
permanently  and  totally  disabled,  and  where  the  insured  is  required  under 
regulations  to  renew  payment  of  premiums  on  said  term  insurance,  and  where 
this  contingency  is  extended  beyond  the  five-year  period  during  which  said 
yearly  renewable  term  insurance  otherwise  must  be  converted,  there  shall  be 
given  such  insured  an  additional  period  of  two  years  from  the  date  on  which  he 
is  required  to  renew  payment  of  premiums  in  which  to  convert  said  term  insur- 
ance as  hereinbefore  provided." 

For  sec.  404  as  it  read  previous  to  this  amendment,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   132S. 

Sec.  25.  [Payment  of  benefits  —  liability  of  United  States  —  transfer  of 
moneys  by  director  —  See.  406  added.]  A  new  section  is  hereby  added  to 
Article  IV  of  the  War  Risk  Insurance  Act  to  be  known  as  section  406,  and  to 
read  as  follows: 

*'  Skc.  406.  Whenever  benefits  under  United  States  Government  life  insurance 
(converted  insurance)  become  or  have  become  payable  because  of  total  perma- 
nent disability  of  the  insured  or  because  of  the  death  of  the  insured  as  a  result 
of  disease  or  injury  traceable  to  the  extra  hazard  of  the  military  or  naval  service 
as  such  hazard  may  be  determined  by  the  director,  the  liability  shall  be  borne 
by  the  United  States,  and  the  director  is  hereby  authorized  and  directed  to 
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transfer  from  the  military  and  naval  insurance  appropriation  to  the  United 
States  Government  life  insurance  fund  a  sum  which^  together  with  the  reserve 
of  the  policy  at  the  time  of  maturity  by  total  permanent  disability  or  death,  will 
equal  the  then  value  of  such  benefits.  When  a  i>erson  receiving  total  perma- 
nent disability  benefits  under  a 'United  States  Government  life  policy  (converted 
policy)  recovers  from  such  disability  and  is  then  entitled  to  continue  a  reduced 
amount  of  insurance,  the  director  is  hereby  authorized  and  directed  to  transfer 
to  the  military  and  naval  insurance  appropriation  all  of  the  loss  reserve  to  the 
credit  of  such  policy  claim  except  a  sum  sufficient  to  set  up  the  then  required 
reserve  on  the  reduced  amount  of  insurance  that  may  be  continued,  which  sum 
shall  be  retained  in  the  United  States  Government  life  insurance  fund  for  the 
purpose  of  such  reserve.'* 

For  Art.  IV,  here  amended,  see  9  Fed.  Stat.  Ann.   (2d  ed.)   1325. 

Sec.  26.  [Failure  of  benefldaries  of  permitted  class  to  survive  insured  — 
payment  to  estate  —  escheat  —  Sec.  407  added.]  A  new  section  is  hereby 
added  to  Article  lY  of  the  War  Risk  Insurance  Act  (including  therein  section  14 
of  the  Act  entitled  ''An  Act  to  amend  and  modify  the  War  Risk  Insurance 
Act/'  approved  December  24,  1919),  to  be  known  as  section  407,  and  to  read  as 
follows : 

* '  Sec.  407.  If  no  person  within  the  permitted  class  of  beneficiaries  survive  the 
insured,  then  there  shall  be  paid  to  the  estate  of  the  insured  the  monthly  install- 
ments payable  and  applicable  under  the  provisions  of  Article  IV  of  the  War 
Risk  Insurance  Act:  Provided,  That  in  cases  where  the  estate  of  the  insured 
would  escheat  under  the  laws  of  the  place  of  his  residence  the  insurance  shall 
not  be  paid  to  the  estate  of  the  insured,  but  shall  escheat  to  the  United  States 
and  shall  be  credited  to  the  United  States  Government  life  insurance  fund  or 
the  military  and  naval  insurance  appropriation,  as  may  be  proper.  This  section 
shall  be  deemed  to  be  in  effect  as  of  October  6,  1917." 

For  sec.  14  of  Act  of  Dec.  24,  1919,  see  1919  Supp.  Fed.  Stat.  Ann.  389. 
Art.  IV,  here  amended,  ie  set  out  in  9  Fed.  Stat.  Ann.  (2d  ed.)   1325. 

Sec.  27.  [Beixifltatement  of  lapsed  or  cancelled  yearly  renewable  term 
insurance  —  Sec.  406  added.}  A  new  section  is  hereby  added  to  Article  IV 
of  the  War  Risk  Insurance  Act,  to  be  known  as  section  408,  and  to  read  as 
follows : 

''  Sec.  408.  In  the  event  that  all  provisions  of  the  rules  and  regulations  other 
than  the  requirements  as  to  the  physical  condition  of  the  applicant  for  insurance 
have  been  complied  with,  an  application  for  reinstatement  of  lapsed  or  canceled 
yearly  renewable  term  insurance  or  application  for  United  States  Government 
life  insurance  (converted  insurance)  hereafter  made  may  be  approved:  Pro- 
vided, That  the  applicant's  disability  is  the  result  of  an  injury  or  disease  or  of 
an  aggravation  thereof  suffered  or  contracted  in  the  active  military  or  naval 
service  during  the  World  War:  Provided  further,  That  the  applicant  during 
his  lifetime  submits  proof  satisfactory  to  the  director  showing  the  service  origin 
of  the  disability  or  aggravation  thereof  and  that  the  applicant  is  not  totally  and 
permanently  disabled.  As  a  condition,  however,  to  the  acceptance  of  an  appli- 
cation for  the  reinstatement  of  lapsed  or  canceled  yearly  renewable  term  insur- 
ance or  United  States  Government  life  insurance  (converted  insurance)  the 
applicant  shall  be  required  to  pay  all  the  back  monthly  premiums  which  would 
have  become  payable  if  such  insurance  had  not  lapsed,  together  with  interest 
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at  the  rate  of  5  per  centum  per  annum  compounded  annually  on  each  premium 
from  the  date  said  premium  is  due  by  the  terms  of  the  policy :  Provided  further. 
That  where  any  soldier  has  heretofore  allowed  his  insurance  to  lapse,  while 
suffering  from  wounds  or  disease  suffered  or  contracted  in  line  of  service,  and 
was  at  the  time  he  allowed  his  said  policy  to  lapse  entitled  to  compensation  on 
account  thereof  in  a  sum  equal  to  br  in  excess  of  the  amount  due  from  him  in 
premiums  on  his  said  insurance,  and  has  since  died  from  said  wounds  or  disease 
without  collecting  or  making  claim  for  said  compensation,  or  being  allowed  to 
reinstate  his  said  policy  on  account  of  his  physical  condition,  then  and  in  that 
event  said  policy  shall  not  be  considered  as  lapsed,  and  the  Veterans'  Bureau  is 
hereby  authorized  and  directed  to  pay  to  the  beneficiaries  of  said  soldier  under 
said  policy  the  amount  of  said  insurance  less  the  premiums  and  interest  thereon 
at  5  per  centum  per  annum  compounded  annually  in  installments  as  provided 
bylaw." 

Art.  IV,  here  amended,  Ib  set  out  in  9  Fed.  Stat.  Ann.   (2d  ed.)    1325. 

Seo.  28.  [Payment  of  premiums  —  waiver  —  interest  —  See.  409  added.] 

A  new  section  is  hereby  added  to  Article  IV  of  the  War  Risk  Insurance  Act 
to  be  known  as  section  409,  and  to  read  as  follows : 

"Sec.  409.  The  Veterans'  Bureau  is  authorized  to  make  provision  in  accord- 
ance with  regulations,  whereby  the  payment  of  premiiums  on  yearly  renewable 
term  insurance  and  United  States  Qovemment  life  insurance  (converted  insur- 
ance) on  the  due  date  thereof  may  be  waived  and  the  insurance  may  be  deemed 
not  to  lapse  in  the  cases  of  the  following  persons,  to  wit :  (a)  Those  who  are 
confined  in  a  hospital  under  said  bureau  for  a  compensable  disability  during 
the  x>eriod  while  they  are  so  confined;  (b)  those  who  are  rated  as  temporarily 
totally  disabled  by  reason  of  an  injury  or  disease  entitling  them  to  compensa- 
tion during  the  period  of  such  total  disability  and  while  they  are  so  rated: 
Provided,  That  such  relief  from  payment  of  premiums  on  renewable  term  insur- 
ance on  the  due  date  thereof  shall  be  for  full  calendar  months,  beginning  with 
the  month  in  which  said  confinement  to  hospital,  or  temporary  total  disability 
rating  begins,  and  ending  with  that  month  during  the  half  or  major  fraction 
of  which  the  pei'son  is  confined  in  hospital,  or  is  rated  as  temporarily  totally 
disabled:  Provided  further,  That  all  premiums,  the  payment  of  which  when 
due  is  waived  as  above  provided,  shall  bear  interest  at  the  rate  of  5  per  centum 
per  annum  compounded  annually  from  the  due  date  of  each  premium,  and  if  not 
paid  by  the  insured  shall  be  deducted  from  the  insurance  when  the  same  matures 
either  because  of  permanent  total  disability  or  death." 

Art.  IV,  here  amended,  ie  set  out  in  9  Fed.  Stat.  Ann.   (2d  ed.)    1325. 

Sec.  29.  [Authority  of  Postmaster  Cteneral  to  receive  premiums  and  appli* 
oations  for  reinstatement  of  lapsed  insurance,  etc. —  Sec.  410  added.]    A  new 

section  is  hereby  added  to  Article  IV  of  the  War  Risk  Insurance  Act  to  be  known 
as  section  410,  and  to  read  as  follows: 

**  Sec.  410.  Under  such  rules  and  regulations  as  the  Director  of  the  Veterans' 
Bureau  and  the  Postmaster  General  may  prescribe,  the  Postmaster  General  is 
hereby  authorized  to  receive  the  premiums  on  yearly  renewable  term  insurance 
and  United  States  Government  life  insurance  (converted  insurance)  and  to  act 
for  and  turn  over  to  the  Treasurer  of  the  United  States  the  money  so  received, 
and  if  the  money-order  system  is  used  as  an  agency  for  the  transmission  of  such 
money,  the  Postmaster  General  may  adopt  a  specially-designed  money-order 


form  for  sofih  purpose,  and  he  also  is  authorized  to  received  [sic]  and  transmit  to 
the  Veterans'  Bureau  applications  for  reinstatement  of  lapsed  insurance  and 
applications  for  conversion  of  yearly  renewable  term  insurance." 

Art.  IV,  here  amended,  Ib  set  out  in  9  Fed.  Stat.  Ann.   (2d  ed.)    1325. 

Sec.  30.  [Incontestability  of  policies  of  insurance  —  Sec.  411  added.]  A  new 

section  is  hereby  added  to  Article  IV  of  the  War  Bisk  Insurance  Act  to  be  known 
as  section  411,  and  to  read  as  follows : 

**  Sec.  411.  Subject  to  the  provisions  of  section  29  of  the  War  Risk  Insurance 
Act  and  amendments  thereto  policies  of  insurance  heretofore  or  hereafter  issued 
in  accordance  with  Article  IV  of  the  War  Risk  Insurance  Act  shall  be  incon- 
testable after  six  months  from  date  of  issuance,  or  reinstatement,  except  for 
fraud  or  nonpayment  of  premiums." 

Art.  IV,  here  amended,  is  set  out  in  9  Fed.  Stat.  Ann.   (2d  ed.)    1326.- 


WAR  FINANCE  CORPORATION 

See  Corporations 


WAR  RISK  INSURANCE 

See  Hospitals  and  Asylums  :  Wab  Department  and  Militaby  Establishment 


WATERS 

Act  of  March  3,  1921,  333. 

Federal  Power  Act  Amended  —  Permits  Relating  to  Use  of  Water 
in  National  Parks  —  Specific  Authorization  of  Congress,  333, 

Act  of  March  4,  1921  {Sundry  Civil  Appropriation  Act),  334, 

Sec,    1,  Reclamation  Service  —  Expenditures  for  Projects,  334. 

Traveling  Expenses  —  Automobiles  and  Motor  Cycles  —  Mileage, 

334. 
Reclamation  Fund  —  Sources  —  Expenditures  —  Purposes,  334. 

CSOSS-RSFEH£NCBS 

See  also  PUBLIC  LANDS;  RIVERS,  HARBORS  AND  CANALS;  STATES 

An  Act  To  amend  an  Act  entitled  **  An  Act  to  create  a  Federal  Power  Oom- 
mission ;  to  provide  for  the  improvement  of  navigation ;  the  development 
of  water  power ;  the  use  of  the  public  lands  in  relation  thereto ;  and  to 
repeal  section  18  of  the  River  and  Harbor  Appropriation  Act,  approved 
August  8,  1917,  and  for  other  purposes/'  approved  Jnne  10,  1920. 

[Act  of  March  3,  1921.] 

[Federal  Power  Act  amended  —  permits  relating  to  use  of  water  in  national 
parks  —  specific  authorization  of  Congress.]   That  hereafter  no  permit,  license, 
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lease,  or  authorization  for  dams,  conduits,  reservoirs,  power  houses,  transmis- 
sion lines,  or  other  works  for  storage  or  carriage  of  water,  or  for  the  development, 
transmission,  or  utilization  of  power,  within  the  limits  as  now  constituted  of 
any  national  park  or  national  monument  shall  be  granted  or  made  without 
specific  authority  of  Congress,  and  so  much  of  the  Act  of  Congress  approved 
June  10,  1920,  entitled  **  An  Act  to  create  a  Federal  Power  Commission;  to 
provide  for  the  improvement  of  navigation;  the  development  of  water  power; 
the  use  of  the  public  lands  in  relation  thereto ;  and  to  repeal  section  18  of  the 
River  and  Harbor  Appropriation  Act,  approved  August  8,  1917,  and  for  other 
purposes,"  approved  June  10,  1920,  as  authorizes  licensing  such  uses  of  existing 
national  parks  and  national  monuments  by  the  Federal  Power  Commission  is 
hereby  repealed. 

For  Act  of  June  10,  1020,  affected  by  the  text,  see  1920  Supp.  Fed.  Stat.  Ann.  367. 
For  section  18  of  Act  of  Aug.,  1917,  affected  by  the  text,  see  1918  Supp.  Fed.  Supp.  Ann. 
775. 


[Sec.  1.]    •  •  •    [Beclamation     service  —  expenditures     for     projects.] 

Under  the  provisions  of  this  Act  no  greater  sum  shall  be  expended,  nor  shall  the 
v/  United  States  be  obligated  to  expend,  during  the  fiscal  year  1922,  on  any 
reclamation  project  appropriated  for  herein  at  amount  in  excess  of  the  sum 
herein  appropriated  therefor,  nor  shall  the  whole  expenditures  or  obligations 
incurred  for  all  of  such  projects  for  the  fiscal  year  1922  exceed  the  whole  amount 
in  the  "  reclamation  fund  ''  for  that  fiscal  year; 

This  and  the  paragraphs  which   follow  are  from   the  Sundry  Giril   Appropriation   Act 
of  March  4,  1921. 

•  •  •    [Traveling  expenses  —  automobiles  and  motor  cycles  —  mileage.] 

Whenever,  during  the  fiscal  year  ending  June  30,  1922,  the  Director  of  the 
Reclamation  Service  shall  find  that  the  expenses  of  travel  can  be  reduced 
>/  thereby,  he  may,  in  lieu  of  actual  traveling  expenses,  under  such  regulations 
as  he  may  prescribe,  authorize  the  payment  of  not  to  exceed  3  cents  per  mile 
for  a  motor  cycle  or  7  cents  per  mile  for  an  automobile,  used  for  necessary  travel 
on  official  business ; 

See  note  to  preceding  paragraph. 

•  •   •     [Beclamation  fund  —  sources  —  expenditures  —  purposes.]       All 

moneys  hereafter  received  from  any  State,  municipality,  corporation,  associa- 
tion, firm,  district,  or  individual  for  investigations,  surveys,  construction  work, 
-f  or  any  other  development  work  incident  thereto  involving  operations  similar 
to  those  provided  for  by  the  reclamation  law  shall  be  covered  into  the  reclamation 
fund  and  shall  be  available  for  expenditure  for  the  purposes  for  which  con- 
tributed in  like  manner  as  if  said  sums  had  been  specifically  appropriated 
for  said  purposes; 

See  note  to  first  paragraph  of  this  section. 
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Act  of  March  3, 1921  (Legislative,  Executive  and  Judicial  Appropriation  Act), 

335. 

Sec,    1,  Bureau    of    Standards  —  Investigations    for    Departments    and 
Independent  Establishments — Transfer  of  Funds,  335. 

[Sec.  1.]  •  •  •  [Bnreau  of  Standarib — investigations  for  departments 
and  independent  establishments  —  transfer  of  ftmds.]  During  the  fiscal  year 
1922  the  head  of  any  department  or  independent  establishment  of  the  Qovem- 
ment  having  funds  available  for  scientific  investigations  and  requiring  coopera- 
tive work  by  the  Bureau  of  Standards  on  scientific  investigations  within  the 
scope  of  the  functions  of  that  bureau  and  which  it  is  unable  to  perform  within 
the  limits  of  its  appropriations  may,  with  the  approval  of  the  Secretary  of 
Ck)mmerce,  transfer  to  the  Bureau  of  Standards  such  sums  as  may  be  necessary 
to  carry  on  such  investigations.  The  Secretary  of  the  Treasury  shall  transfer 
on  the  books  of  the  Treasury  Department  any  sums  which  may  be  authorized 
hereunder  and  such  amounts  shall  be  placed  to  the  credit  of  the  Bureau  of 
Standards  for  the  performance  of  work  for  the  department  or  establishment 
from  which  the  transfer  is  made. 
This  is  from  the  Legislative,  Executive  and  Judicial  Appropriation  Act  of  March  3,  102L 
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thereto  are  indicated  in  [     ].    A  complete  table  of  these  references^ 
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1918Supp.,  p.  8,  sec.  4. 

state  act  as  inyatid. —  In  Farmers'  Grain 
Co.  17.  Langer,  (C.  G.  A.  8th  Cir.  1921)  273 
Fed.  635,  a  law  of  North  Dakota  attempting 
to  regulate  the  shipment  of  grain  by  impos- 
ing certain  license  fees  and  providing  for  the 
establishment  of  uniform  grades  and  weights 
and  for  the  inspection  of  grain  was  held  to  be 
invalid  as  being  both  contrary  to  the  com- 
merce clause  of  the  Federal  Constitution  and 
also  as  being  in  conflict  with  the  United 
States  Grain  Standards  Act.  The  court  said 
as  to  the  question  of  conflict  with  the  fed- 
eral act: 

"  There  remains  to  be  considered  the  ques- 
tion as  to  whether  the  state  law  conflicts  with 
the  United  States  Grain  Standards  Act.  As 
we  have  said  with  reference  to  the  question 
as  to  whether  the  law  is  a  burden  on  inter- 
state commerce,  so  we  say  now  that  if  the 
purchase  of  grain  in  North  Dakota  under 
the  evidence  in  this  case,  and  the  shipment 
thereof  to  the  terminal  markets  mentioned 
for  sale,  is  a  unit  in  interstate  commerce,  then 
of  course  any  attempt  to  regulate  that  com- 
merce by  the  state  of  North  Dakota  is  in 
direct  conflict  with  the  Grain  Standards 
Act,  wherein  Congress  sought  to  establish  a 
uniform  system  for  the  inspection  and  grad- 
ing of  such  grain  moving  in  interstate  com- 
merce. Both  acts  ought  not  to  be  and  can- 
not be  enforced,  without  confusion  and 
embarrassment  as  the  state  inspector  de- 
clared. Section  4  of  the  Grain  Standards 
Act,  heretofore  quoted,  makes  it  unlawful  to 
ship  or  deliver  for  shipment  in  interstate  or 
foreign  commerce  any  such  grain  which  is 
sold,  offered  for  sale,  or  consigned  for  sale  by 
'  grade,  unless  the  grain  shall  have  been  in- 
spected and  graded  by  an  inspector  licensed 
nnder  the  act.  By  the  second  proviso  of  said 
section  such  grain  may  be  shipped  or  de- 
livered for  shipment  in  interstate  or  foreign 
commerce  without  inspection  at  point  of  ship- 
ment by  an  inspector  licensed  under  the  act 
to  or  through  any  place  at  which  an  inspect- 
or licensed  under  the  act  is  located,  subject 
to  be  inspected  by  a  licensed  inspector  at  the 
place  to  which  shipped  or  at  some  con- 
venient point  through  which  shipped  for  in- 
spection, which  inspection  shall  be  nnder 
such  rules  and  reflations  as  the  Secretary 
of  Apiculture  shall  prescribe.  This  proviso, 
as  we  understand  it,  would  authorize  a  ship- 
ment of  grain  in  interstate  commerce  from  a 
Doint  in  North  Dakota  where  there  was  no 
licensed  inspector  under  the  federal  act  to 
Minneapolis  or  Duluth,  in  Minnesota,  to  be 
there  inspected  by  a  federal  inspector.  The 
state  law,  however,  declares  that  one  may  not 
even  buy  a  bushel  of  wheat  for  shipment  in 


interstate  commerce  without  taking  out  a 
license  to  do  so  and  promising  to  obey  all 
the  provisions  of  the  state  law  and  the  regula- 
tions of  the  state  inspector,  and  the  wheat 
purchased  must  be  inspected  in  North  Dakota 
and  again  at  Duluth  or  Minneapolis.  This 
brings  the  two  laws  clearly  in  conflict,  if  they 
both  have  to  do  with  interstate  commerce. 

"As  we  have  said  before,  the  state  law 
authorizes  the  state  inspector  to  establish 
grades  for  grain  and  the  Secretary  of  Agri- 
culture by  ike  Grain  Standards  Act  is  vested 
with  the  same  power.  These  powers  are 
directly  in  conflict,  if  they  both  relate  to 
interstate  commerce  in  grain.  The  United 
States  Grain  Standards  Act  provides  that  no 
person  licensed  by  the  Secretary  of  Agri- 
culture to  inspect  or  grade  grain  during:  the 
term  of  such  license  or  employment  shall 
be  interested,  financially  or  otherwise,  di- 
rectly or  indirectly,  in  any  grain  elevator 
or  warehouse,  or  in  the  merchandising  of 
grain,  nor  shall  he  be  in  the  employment  of 
any  person  or  corporation  owning  or  oper- 
ating any  grain  elevator  or  warehouse.  The 
state  law  provides  that  the  term  '  deputy 
inspector  of  grades,  weights  and  measures,' 
within  the  meaning  of  the  law,  shall  mean 
any  Arm,  person,  company,  corporation,  or 
association  that  buys,  weighs,  and  grades 
grain,  seeds,  and  other  agricultural  products 
who  holds  a  license  issued  therefor  by  the 
state  inspector  of  grades,  weights  and  meas- 
ures. Tlkus  one  law  requires  that  the  in- 
spector shall  have  no  interest  in  the  business 
and  the  other  law  requires  that  he  shall. 
Which  law  is  to  prevail?  Certainly  the  fed- 
eral law,  if  the  business  is  interstate  com- 
merce. It  is  useless  to  discuss  further  the 
matter  of  conflict,  for  the  reason  that,  if 
both  laws  relate  to  the  same  subject,  the 
state  law  attempts  to  regulate  something  that 
the  state  has  no  power  to  regulate,  and,  Con- 
gress having  acted,  the  state  law  is  in  direct 
conflict  with  the  federal  law. 

"It  is  our  opinion  that  the  state  law  is 
invalid  for  the  reasons  stated,  and  that  the 
decree  below  should  be  reversed,  and  the  case 
remanded,  with  directions  to  the  court  below 
to  issue  a  permanent  injunction,  as  prayed 
in   the  appellant's  complaint." 

Right  to  add  terms  to  description. —  In 
Hayes  Grain  Co.  r.  Rea  Patterson  Milling 
Co.,  (1920)  145  Ark.  ft6,  223  S.  W.  390, 
the  court,  in  sustaining  the  right  of  a  buyer 
of  com  to  stipulate  that  it  should  be  *'  choice 
3  white  kiln-dried,"  referred  to  sundry  de- 
partmental rulings  and  said: 

"  Of  course,  these  departmental  rulings  are 
no  part  of  the  law;  but  we  do  not  intern  ret 
the  ruling  as  sustaining  appellant's  conten- 
tion that  the  explanatory  words  *  choice  '  and 
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'  kiln-dried '  must  be  treated  as  surplusage. 
The  department  appears  to  hold  that  it  is 
not  a  violation  of  the  federal  act  to  add  pre- 
fixes or  suffixes  to  the  terms  designating  the 
official  grade,  provided  such  explanatory 
words  are  not  false  or  misleading  as  to  the 
official  grade  of  the  grain. 

"  This  appears  to  be  the  fair  and  reason- 
able construction  to  give  the  act  of  Congress, 
as  the  testimony  at  the  trial  was  to  the  effect 
that  a  wide  difference  may  exist  in  com 
falling  within  the  same  official  classification 
or  grade.  The  official  inspector  at  Coffey- 
ville,  Kan.,  who  inspected  the  corn  in  ques- 
tion, testified  at  the  trial  and  exhibited  to 
the  court  three  pans  of  corn,  all  of  which 
graded  No.  3  white;  yet  he  explained  that 
one  pan  was  suitable  for  milling,  and  an- 
other pan  was  not,  for  the  reason  that  it 
would  color  the  meal. 

"On  December  1,  1916,  the  Department  of 
Agriculture  was  asked  whether  the  following 
classification  was  permissible  under  the  fed- 
eral act :  *  Yellow  milling  corn,  subject  to 
discount  for  moisture  over  17%  per  cent.' 
After  expressing  the  opinion  that  the  pro- 
visions of  the  act  were  applicable  to  trans- 
actions involving  the  delivery  for  shipment  in 
interstate  commerce  of  shelled  corn  that  was 
sold  or  consigned  for  sale  by  any  grade  what- 
ever, the  department  ruled  that  — 

** '  'It  would  seem  that  your  transactions 
could  easily  be  so  framed  as  to  state  the 
grade  of  the  com  involved,  according  to  the 
grades  of  the  official  g^ain  standards  of 
the  United  States,  and  that  at  the  same  time 
you  could  make  the  specific  requirements 
which  must  be  met  by  corn  of  the  designated 
grade  for  the  purposes  of  your  business.' 

"  We  think  this  ruling  conforms  to  our  in- 
terpretation that  it  was  not  the  intention  of 
the  statute  to  deprive  persons  of  the  right 
to   contract   for    specific    requirements,    pro- 


vided the  specifications  employed  were  not 
false  or  misleading  and  conformed  to  the 
classifications  previously  adopted  by  the  De- 
partment. 

**  We  conclude,  therefore,  that  the  require- 
ments of  the  memorandum  that  the  com 
should  be  '  choice '  and  *  kiln-dried '  did  not 
offend  against  the  provisions  of  the  federal 
statute  and  are  not  to  be  disregarded  as 
surplusage.' 

1918Supp.,  p.  14,  sec.  1. 

Constitutionality. —  The  creation  of  Fed- 
eral land  banks  and  joint  stock  land  banks 
by  this  act,  as  amended  by  the  act  of  Janu- 
ary 18,  1918,  (1918  Supp.  Fed.  Stat.  Ann. 
41)  and  the  grant  of  authority  to  them  to 
act  for  the  government  as  depositaries  of 
public  moneys  and  purchasers  of  government 
bonds,  brings  them  within  the  creative 
power  of  Congress  although  they  may  be 
intended,  in  connection  with  other  privileges 
and  duties,  to  facilitate  the  making  of  loans 
upon  farm  security  at  low  rates  of  interest. 
Smith  i>.  Kansas  City  Title,  etc.,  Co.,  (1921) 
255  U.  8.  180,  41  S.  a.  243,  65  U.  S. 
(L.  ed.)  — . 

1918Supp.,  p.  36,sec.26. 

Exemption  from  state  taxation  sustained. 
—  Federal  land  banks  and  joint  stock  land 
banks,  having  been  created  by  Congress  in 
the  exercise  of  its  legitimate  authority  by 
this  act,  as  amended  by  the  act  of  January 
18,  1918,  (1918  Supp.  Fed.  SUt.  Ann.  41) 
the  power  to  make  the  farm  loan  bonds 
issued  by  them  under  the  authority  of  those 
acts  on  the  security  of  farm  mortgages  and 
notes  exempt  as  to  principal  and  interest 
from  federal,  state,  municipal,  and  local 
taxation  necessarily  follows.  Smith  v.  Kan- 
sas City  Title,  etc.,  Co.,  (1921)  255  U.  S. 
180,  41  S.  a.  243,  66  U.  S.  (L.  ed.)  — . 
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Vol.  I,  p.  251 ,  sec.  3.    [First  ed.,  1914 
Supp.,  p.  19.] 

Double  taxation. —  A  manufacturer  of  Ash 
oil,  fertilizer,  and  fish  meal  from  herring 
may  not  complain  that  he  is  doubly  taxed, 
first  by  the  United  States  and  then  by  the 
territory  of  Alaska,  in  view  of  the  provisions 
of  this  section,  giving  the  territorial  legisla- 
ture power  to  impose  taxes  or  licenses  other 
than  and  additional  to  federal  taxes  on  busi- 
ness and  trade.  Alaska  Fish,  etc.,  Co.  v. 
Smith.  (1921)  265  U.  S.  44,  41  S.  Ct.  219, 
65  U.  S.   (L.  ed.)  — . 

License  tax  law  not  impairment  of  fish  law. 
^•License  taxes  of  $2  a  barrel  and  $2  a  ton, 


respectively,  upon  persons  manufacturing  fish 
oil,  fertilizer,  and  fish  meal,  in  whole  or  in 
part,  from  herring,  imposed  by  the  terri- 
torial legislature  of  Alaska,  cannot  be  deemed 
to  be  repugnant  to  this  section,  as  an  at- 
tempt to  modify  or  repeal  the  fish  laws  of 
the  United  States,  or  the  laws  of  the  United 
States  providing  for  taxes  on  business  or 
trade,  on  the  theory  that  federal  statutes 
imposing  a  tax  on  fish  oil  works  and  oa 
fertilizer  works  in  general  terms  (which  can 
hardly  be  considered  fish  laws),  import  a 
license  to  a  specific  kind  of  works  deemed  un- 
desirable by  the  local  powers, —  especially 
since  such  section  expressly  declares  that  its 
provisions  shall  not  operate  to  prevent  the 
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territorial  legislature  from  impoaing  other 
and  additional  taxes  or  licenses.  Al&ska 
Fish,  etc.,  Ck>.  v.  Smith,  (1921)  255  U.  6.  44, 
41  S.  Ct.  219,  65  U.  S.   (L.  ed.)  — . 

Vol.  I,  p.  255,  sec.  9.      [First  ed., 

1914  Supp.,  p.  21.] 

Uniformity  of  taxation. —  The  requirement 
of  this  section,  that  all  taxes  in  Alaska  shall 
be  uniform  upon  the  same  class  of  subjects, 
is  not  violated  by  treating  the  making  of 
oil  and  fertilizer  from  herring  as  a  different 
class,  for  purposes  of  license  taxes,  from  the 
making  of  the  same  from  salmon  offal. 
Alaska  Fish,  etc.,  Co.  v.  Smith,  (1921)  255 
U.  S.  44,  41  S.  a.  219,  65  U.  S.  (L.  ed.)  — . 

Taxation  in  excess  of  one  per  cent. —  The 
restriction  against  taxation  in  excess  of 
1  per  cent  of  the  assessed  valuation  of  prop- 
erty in  Alaska,  which  is  made  by  this  section, 
does  not  apply  to  a  license  tax  upon  the 
manufacture  of  fish  oil,  fertilizer,  and  fish 
meal  from  herring.  Alaska  Fish,  etc.,  Co.  v. 
Smith,  (1921)  265  U.  S.  44,  41  S.  Ot.  219, 
65  U.  S.    (L.  ed.)   — . 

Session  law  as  to  forfeiture  invalid. — "  The 
act  of  the  territorial  Legislature  of  1915  is  in 
conflict  with  the  general  law  of  the  United 
States  which  gives  to  the  owner  of  a 
located  mining  claim  the  right  to  hold  and 
occupy  the  sa^e  so  long  as  he  shall  perform 
the  requisite  annual  assessment  work  thereon, 
and  Congress  reaffirmed  that  law  as  appli- 
cable to  the  territory  of  Alaska  by  the  act 
of  1907,  adding  thereto  only  the  provision 
above  quoted.  That  act  permits  the  filing  of 
affidavits  which  shall  be  prima  facie  proof 
of  the  performance  of  annual  work.  But  it 
makes  provision  for  forfeiture  only  upon  fail- 
ure to  perform  the  work.  The  act  of  the 
Alaskan  Legislature  set  that  provision  aside, 
and  declared  that  performance  of  the  work 
shall  not  be  sufi&cient,  that  forfeiture  shall 
follow  the  failure  to  file  an  affidavit.  To 
legislate  thus  was  to  transcend  the  authority 
conferred  by  the  Enabling  Act,  was  to  inter- 
fere with  the  right  of  Congress  to  dispose  of 
the  public  domain,  was  to  destroy  an  estate 
which  Congress  grants  in  public  lands,  and 
was  to  exercise  a  power  which  Congress  never 
intended  to  delegate,  the  power  to  declare 
the  forfeiture  of  mining  claims."  Betsch  v, 
Umphrey,  (C.  C.  A.  9th  Cir.  1921)  270  Fed. 
45. 

Vol.  I,  p.  264,  sec.  6.      [First  ed., 
vol*  I,  p.  24.] 

Jurisdictioii  of  commiMioiiert. —  The  court 
of  the  commissioner  in  Alaska  is  one  of  lim- 
ited jurisdiction  and  a  compliance  with  the 
requirements  of  the  statute  is  essential  to 
vest  any  jurisdiction  in  it.  Tuppela  v,  Chi- 
chagoff  Min.  Co.,  (C.  C.  A.  9th  Cir.  1920) 
267  Fed.  753. 


Vol.  I  p.  355,  sec.  5.      [First  ed., 

1909  Supp.,  p.  22.] 
Hefusal  to  allow  continuance  in  a  prosecu- 
tion   under    this  .section    held    proper,    see 
Alaska   Pac.   Fisheries  v.   U.   S.,    (ij.   C.  A. 
9th  Cir.  19:il)   269  Fed.  778. 

1918  Supp.,  p.  51,  sec.  1.     llrUroxi- 

eating  liqiLorSj  etc.] 

The  National  Prohibition  Act  did  not  repeal 
the  provisions  of  this  act.  Koppitz  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1921)  272  Fed.  96;  Abbate 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1921)  270  Fed. 
735.    In  the  latter  case  the  court  said: 

**  Congress  enacted  the  Bone  Dry  Law  for 
Alaska,  and  20  months  later  it  enacted  the 
National  Prohibition  Act.  In  enacting  the 
latter  Congress  was  adopting  legislation  for 
the  whole  United  States  to  carry  out  the 
provisions  of  the  Eighteenth  Amendment.  In 
enacting  the  Bone  Dry  Law,  on  the  other 
hand,  Congress  was  pursuing  its  policy  of 
prohibition  in  Indian  country.  That  policy 
as  to  Alaska  was  first  manifested  by  legisla-. 
tion  enacted  on  July  27,  186B,  for  the  pre- 
vention of  the  importation  and  sale  of  intoxi- 
cating liquors  in  Alaska,  the  population  of 
which  was  largely  composed  of  Indians,  and 
it  was  continued  without  interruption  until 
the  enactment  of  the  Bone  Dry  Law  of  Feb- 
ruary 14,  1917.  That  act  contains  provisions 
peculiarly  applicable  to  Alaska,  and  which 
are  more  drastic  and  far-reaching,  and  in- 
volve severer  penalties  for  the  same  offense, 
than  do  the  provisions  of  the  National  Pro- 
hibition Act. 

"What  is  there  to  show  that  the  National 
Prohibition  Act  was  intended  to  replace  the 
Bone  Dry  Law  of  the  territory  of  Alaska? 
It  is  not  to  be  found  in  the  statute,  which 
provides  that  the  Constitution  of  the  United 
States  and  all  the  laws  thereof  'which  are 
not  locally  inapplicable '  shall  have  the  same 
force  and  effect  within  the  said  territory  as 
elsewhere  in  the  United  States.  That  is  a 
general  provision  which  is  found  in  the 
organic  act  of  all  the  territories.  It  is  simply 
an  extension  of  the  laws  of  the  United  States 
to  the  territory.  It  does  not  stand  in  the 
way  of  or  affect  the  construction  of  special 
congressional  legislation  solely  for  the  terri- 
tory. 

"  The  provision  of  the  National  Prohibition 
Act  for  the  punishment  of  selling  liquor  in 
Alaska  is  '  locally  inapplicable '  in  Alaska, 
for  the  reason  th&t  Congress  has  provided 
for  a  severer  penalty  for  the  act  when  com- 
mitted there.  *  *  *  In  brief,  we  think 
that  the  Bone  Dry  Law  of  Alaska  remains  in 
force,  just  as  do  the  prohibition  laws  of  the 
states,  and  the  National  Prohibition  Act, 
although  in  force  in  all  jurisdictions,  affects 
no  more  the  Alaskan  act  than  it  does  the 
state  acts." 
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Vol.  I,  p.  365,  sec.  1.      [First  ed., 

vol.  I,  p.  437.] 

Sight  of  British  subject,  resident  of  Can- 
ada, to  inherit  real  property  in  United  States. 
—  British  subjects,  citizens  and  residents  of 
Canada,  do  not  inherit  real  property  in  the 
United  States,  contrary  to  local  laws,  by 
virtue  of  the  stipulations  of  the  treaty  with 
Great  Britain  of  March  2,  1899,  nor  by  rea- 
son of  the  most-favored-nation  clause  of  said 
treaty,  in  the  absence  of  notice  of  adhesion 
to  the  treaty  on  behalf  of  the  Dominion  of 
Caoada,  as  required  by  art.  4,  which  provides 
that  the  stipulations  of  such  treaty  shall  not 
be    applicable    to    any    British    colonies    or 


foreign  possessions  unless  notice  to  that  effect 
shall  be  given  on  behalf  of  such  colony  or 
foreign  possession  by  the  British  representa- 
tive at  Washington  to  the  Secretary  of  State 
of  the  United  States.  Sullivan  t;.  Kidd, 
(1921)  254  U.  S.  4^3,  41  S.  Ct.  158,  65 
U.  S.   (L.  ed.)  —. 

Treaty  right  to  hold  realty.— i8f*atc  pro- 
hibition of  alien  ownership. — A  treaty  giv- 
ing the  right  to  hold  realty  in  states  **  in 
which  foreigners  shall  be  entitled  to  hold  or 
inherit  real  estate"  does  not  invalidate  a 
state  constitutional  provision  against  the 
holding  of  real  estate  by  aliens.  State  c. 
Staeheli,   (Wash.  1920)    192  Pac.  991. 


ANIMALS 


Vol.  I,  p.  377,  sec.  1.      [First  ed., 

1909  Supp.,  p.  43.] 
Request  of  8hipi>er  extending  time. — A  re- 
quest by  the  shipper  extending  to  36  hours 
the  time  for  unloading  does  not  create  an 
agreement  by  the  carrier  not  to  unload  for 
36  hours,  so  that  in  the  absence  of  negli- 
gence a  carrier  taking  a  shipment  with  such 
a  request  attached  to  the  contract  is  not 
liable  for  unloading  the  live  stock  before  the 
end  of  that  period  at  a  place  where  they  con- 
tract disease.  Bradford  v.  Hines,  (Mo.  1921) 
227   S.  W.   889. 

Vol.  I,  p.  386,  $60.  2.      [First  ed., 

1909  Supp.,  p.  44.] 

Duty  of  caretakers. —  It  is  the  duty  of  the 
caretakers  furnished  free  transportation  to 
assist  in  unloading,  feeding,  watering,  resting 
and  reloading  the  cattle,  and  if  the  care- 
takers, by  using  their  reasonable  diligence 
and  the  means  at  their  command  could  have 
prevented  or  diminished  the  damage  done, 
then  any  such  damage  which  might  have 
been  so  prevented,  or  the  amount  in  which 
such  damage  might  have  been  diminished,  the 
defendant  is  not  responsible  for.  Atchinson, 
etc.,  R.  Co.  V.  Merchants*  Live  Stock  Co., 
(C.  C.  A.  8th  Cir.  1921)   273  Fed.  130. 

Evidence. —  It  has  been  held  in  an  action 
to  recover  damages  for  failure  to  comply 
with  this  Act  that  evidence  is  not  admissi- 
ble in  behalf  of  the  shipper  of  the  time  con- 
sumed in  transporting  a  subsequent  shin- 
ment  or  as  to  the  difference  in  shrinkage  in 
weight.  Atchinson,  etc.,  R.  Co.  t>.  Merchants* 
T.ivo  Stock  Co.,  (C.  C.  A.  8th  Cir.  1921)  273 
Fed     130.     The   court  said: 

"The  effect  of  this  was  to  bring  into  the 
case  many  collateral  issues,  to  present  issues 


of  fact  which  the  Railway  Company  was  not 
prepared  to  meet,  and  to  lead  the  jury  aside 
on  an  inquiry  of  facts  which  would  not  fur- 
nish it  a  safe  guide  in  reaching  a  correct  and 
just  conclusion  on  the  questions  which  it  was 
called  to  hear  and  determine.  What  were 
the  comparative  ages  and  physical  strength 
of  the  jcattle  in  the  two  shipments?  What 
were  the  comparative  conditions  as  to  flesh? 
When  and  to  what  extent  had  the  cattle  in 
each  shipment  been  fed  and  watered  prior  to 
being  put  on  the  cars?  Was  three  days  the 
average  run  from  Avalon  to  Kansas  City  or 
was  it  exceptionally  short?  The  first  would 
be  a  fair  guide,  the  latter  misleading.  How 
much  time  was  consumed  in  driving  the  last 
shipment  in  from  the  range  and  what  were 
the  conditions  as  to  feed  and  water  on  the 
way,  as  compared  to  the  first  shipment? 
What  was  the  difference  in  weather  condi- 
tions, and  its  effect?  Even  if  these  inquiries 
had  not  been  collateral  and  therefore  irrele- 
vant, the  defendant  could  not  have  been  ex- 
pected to  be  prepared  to  meet  them.  We 
think  the  challenged  proof  was  irrelevant, 
misleading  and  prejudicial." 

Vol.  I,  p.  397,  sec.  1.     [Meat,    etc.] 

[First  ed.,  1909  Supp.,  p.  46.] 
Duty  to  destroy  condemned  animal. — ^" After 
the  inspector  discovered  symptoms  of  disease 
in  said  hog,  it  became  his  duty  to  have  said 
hog  slaughtered  and  to  then  further  inspect 
the  same,  and,  upon  then  finding  the  same 
to  be  in  a  diseased  condition  and  unfit  for 
human  food,  to  condemn  said  hog  and  cause 
the  same  to  be  destroyed  for  food  purposes. 
It  would  have  been  a  violation  of  the  duty 
of  said  inspector,  under  the  federal  statute, 
if,  after  discovery  of  symptoms  of  disease 
in  said  hog  he  had  returned  the  same  to  re- 
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flpondenty  as  the  statute  plainly  directs  the 
in^ectur  what  to  do  when  he  finds  symptoms 
of  disease  in  live  animals."  Wess  t*.  South 
Dakota  Packing,  etc.,  Co.,  (8.  D.  1920)  ISO 
N.  W.  510. 

Vol.  I,  p.  408,  sec.  3.      [First  ed., 

vol.  I,  p.  452.] 

Validity  of  regulationa. — "  Pursuant  to  this 
authority  the  United  States  Bureau  of  Ani- 
mal Industry  appointed  an  inspector  with 
supervision  over  the  Kansas  City  Stockyards 
at  Kansas  City,  Mo.  His  duties  required 
him  to  inspect  all  cattle  from  southern  points 
before  they  were  unloaded,  and  to  place  cat- 
tle which  were  clean  and  free  from  ticks  in 
certain  pens,  and  those  infected  with  fever 
ticks  in  other  pens.  Such  laws  are  valid." 
Payne  f.  Cotner,  (1921)  148  Ark.  401,  230 
8.  W.  275. 

1918  Supp.,  p.  61 .     [Ad  of  March  U, 
1917.] 

Contractnral  obligation  of  United  States  to 
pay  for  seized  serum. —  No  contractural  obli- 


gation on  the  part  of  the  United  States  to 
pay  for  anti-hog-cholera  serum,  anti-cholera 
virus,  and  serum  blood,  seized  without  agree- 
ment to  purchase  by  agents  of  the  Bureau  of 
Animal  Industry,  and  thereafter  destroyed, 
can  be  implied  from  the  provisions  of  the  Act 
of  March  4,  1915,  which  was  similar  to  the 
provision  in  the  text,  that,  in  case  of  an 
emergency  arising  out  of  the  existence  of 
certain  contagious  or  infectious  diseases  of 
animals,  which,  in  the  opinion  of  the  Sec- 
retary of  Agriculture,  threatens  the  live-stock 
industry,  he  may  expend  a  specified  sum, 
which  sum  is  thereby  appropriated,  or  so 
much  thereof  as  he  deems  to  be  necessary, 
in  the  arrest  and  eradication  of  any  such  dis- 
ease, including  the  payment  of  claims  growing 
out  of  past  and  future  purchases  and  de- 
struction, in  co-oneration  with  the  states,  of 
animals  affected  by,  or  exposed  to,  or  of 
materials  contaminated  by  or  exposed  to,  any 
such  diseaf^e.  Great  Western  Serum  Co.  v. 
U.  S.,  (1920)  254  U.  S.  240,  41  S.  Ct.  66,  65 
U.  S.  (L.  ed.)  — ,  affirming  (1918)  64  Ct  CI. 
203. 


ARTICLES  FOR  THE   GOVERNMENT 

OF    THE   NAVY 


Vol.   I,   p.  426,   art.   14.     lOther 

fraud.]  [First  ed.,  vol.  I,  p.  466.] 
Effect  of  release  from  active  duty  of  mem- 
ber of  reserve  force. — The  release  from  active 
duty  of  a  member  of  the  naval  reserve  force 
is  equivalent  to  an  honorable  discharge,  after 
which  he  cannot  be  recalled  into  service,  ex- 
cept upon  the  intervention  of  some  actual 
continuation  of  service  in  time  of  war  or  of 
national  emergency,  nor  can  he  be  brought 
to  trial  by  court-martial  for  an  offense 
alleged  to  have  been  committed  prior  to  his 


release.  Hence,  a  member  of  the  naval  re- 
serve force  who  is  recalled  to  active  service 
for  use  as  a  witness  in  a  case  before  a  court- 
martial  and  to  answer  any  charge  that  may 
be  brought  against  himself,  is  entitled  to  be 
discharged  on  habeas  corpus  when  it  is  at- 
tempted to  bring  him  to  trial  before  a  court- 
martial  for  a  violation  of  this  article  alleged 
to  have  been  committed  prior  to  his  release 
from  active  service.  U.  S.  t*.  MaelJunald, 
(E.  D.  N.  Y.  1920)  265  Fed.  695.  To  same 
effect,  see  U.  S.  v.  Warden,  etc.,  (E.  D.  N.  Y. 
1920)    265   Fed.   787. 


ARTICLES  OF  WAR 


Vol.  I,  p.  458,  art.  58.    [First  ed., 

vol.  I,  p.  492.] 

Jurisdiction  of  assaults. — A  general  court- 
martial  has  no  jurisdiction  under  this  article 
to  impose  a  sentence  of  imprisonment  upon 
a  civilian  teamster  found  guilty  of  assaulting 
another  person  by  cutting  him  with  a  knife 
and  by  shooting  at  him  with  a  pistol  with 
intent  to  kill.  Anderson  v.  Crawford, 
(C.    C.    A.    8th    Cir.    1920)     265    Fed.    604. 


Regarding  the  jurisdiction  of  a  general  court- 
martial  under  this  article,  the  court  said: 
"  Upon  a  comparison  of  the  specifications 
of  the  offense  charged  against  appellee,  and 
of  the  findings  made,  with  the  terms  of  the 
article  of  war  under  which  he  was  tried  and 
sentenced,  it  will  be  observed  that  as  to  speci- 
fication 1,  he  was  acquitted  of  the  charge  of 
felonious  assault  upon  Watkins  by  cutting 
him  with  a  knife  with  intent  to  kill,  but 
found  guilty   of   assaulting  him   by  cutting 


344 


FED.  STAT.  ANN.— 1921  SUPP. 


him  with  a  knife.  This  was  clearly  not  an 
offense  under  this  article  of  war,  because 
there  must  have  been  an  '  assault  and  bat- 
tery with  an  intent  to  kill '  or  '  wounding, 
by  shooting  or  stabbing,  with  an  intent  to 
commit  murder.'  The  appellee  was  found 
guilty  under  the  second  specification,  in  that 
he  feloniously  assaulted  Watkins  by  shooting 
at  him  with  a  pistol  with  intent  to  kill.  The 
article  of  war  conferred  jurisdiction  upon  a 
general  court-martial  to  try  and  to  punish 
the  offense  of  assault  and  battery  with  an 
intent  to  kill,  but  it  did  not  confer  jurisdic- 
tion over  a  charge  of  assault  with  intent  to 
kill.  It  was  not  alleged  that  in  making  the 
assault  by  shooting  at  Watkins  the  appellee 
wounded  him,  or  in  any  way  caused  any  force 
to  be  exerted  upon  the  person  of  Watkins. 
While  a  battery  always  included  an  assault, 
assaults  often  fall  short  of  a  battery.  An 
assault  is  an  attempt,  which,  if  consummated, 
would  result  in  a  battery.  Mr.  Justice  Wash- 
ington, in  United  States  v.  Hand,  2  Wash. 
C.  C.  436,  437,  26  Fed.  Cas.  103,  No.  15,297, 
made  the  distinction  in  these  words: 

"  '  The  definition  of  an  assault  ( 1  Bac.  Abr. 
tit.  "Assault,"  242)  is  an  offer  or  attempt  by 


force  to  do  a  corporal  injury  to  another,  as 
if  one  person  strike  at  another  with  his 
hands,  or  with  a  stick,  and  misses  him;  for, 
if  the  other  be  stricken,  it  is  a  battery  which 
is  an  offense  of  a  higher  grade.' 

"It  IS  essential  to  a  battery  that  some 
force  shall  be  actually  applied,  not  merely 
threatened  or  attempted  to  be  applied,  to  the 
person  of  another,  or  to  some  article  so 
closely  connected  with  his  person  as  to  be 
regarded  as  a  part  of  it.  1  Hawk.  P.  C.  c. 
62,  I  2;  1  Russell  on  Criminal  Law  (7th 
Eng.  &  Can.  Ed.)  881;  2  Whart.  Cr.  Law 
(11th  Ed.)  §  811;  2  Bishon,  Cr.  Law, 
§  72-(lK 

''It  is  not  necessary  to  invoke  the  rule 
that  penal  laws  are  to  be  strictly  construed, 
although  a  trial  by  court-martial  in  the  state 
of  Mexico  for  an  offense  alleged  to  have  been 
committed  there  would  present  an  appropri- 
ate occasion  for  the  application  of  that  salu- 
tary rule  of  construction,  for  in  this  case  the 
plain  words  of  the  statirte  include  a  battery 
as  an  essential  element  of  the  offense,  before 
there  can  be  a  legal  conviction  and  sentence, 
and  none  was  alleged  or  found." 


ATTACHMENT 


Vol.  I,  p.  485,  sec.  931.     [First  ed., 

vol.  I,  p.  515.] 
Application. — This    section    merely    relates 


to  the  release  on  bond  of  propertv  attached  in 
certain  postal  suits.  U.  S.  r.  One  Chevrolet 
Automobile,  (M.  D.  Tenn.  1920)  267  Fed. 
1021. 


AVIATION 


1918  Supp.,  p.  65.      [Aviation  star 

lions,  e^c] 

Taking  of  tidelands. — Tidelands  as  well  as 
uplands  must  be  deemed  to  have  been  taken 
by  the  government  in  condenmation  proceed- 
ings begun  under  this  act,  which  provides 
for  the  taking  of  "  the  whole  of  "  a  specified 
island,   and  tor  the  determination   and   ap- 


praisement of  any  rights  private  parties  may 
have  in  such  island,  where  the  bill  follows 
the  act,  and  prays  that  if  the  defendant  com- 
pany has  any  right  to  the  tract  or  any  part 
thereof,  the  right  and  "  the  whole  thereof  " 
may  be  "  appraised  and  condemned."  U.  S. 
r.  Coronada  Beach  Co.,  (1921)  255  U.  S.  472, 
41  S.  Ct.  378,  65  U.  S.  (L.  ed.)  — ,  affirming 
(S.  D.  Cal.  1919)  274  Fed.  230. 


BAIL  AND  RECOGNIZANCES 
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BAIL  AND  RECOGNIZANCES 


Vol.  I,  p.  490,  sec.  1 01 5.     [First  ed., 
vol.  I,  p.  521.] 

Duty  to  admit  to  baiL —  Construing  this 
section  with  1016  and  1019  of  the  Ke vised 
Statutes  the  Circuit  Court  of  Appeals  has 
said: 

**  We  find  the  intent  of  the  lawmakers 
to  declare  that  a  person  under  indictment  for 
a  noncapital  offense  shall  not  be  imprisoned 
prior  to  his  trial  if  he  is  willing  and  able 
to  give  bail.  The  word  '  shall '  in  eection 
1015  is  mandatory.  This  is  apparent  not 
only  from  the  word  itself,  but  from  the  con- 
trast with  the  permissive  word  '  may '  in 
section  1016.  To  abscond  and  forfeit  one's 
bail  is  not  included  in  the  list  of  federal 
crimes.  Even  if  it  were,  a  person  could  not 
be  pimished  therefor  by  imprisonment  in  ad- 
vance of  his  indictment,  trial,  and  sentence 
for  that  offense.  If  he  were  indicted  for 
absconding  and  forfeiting  bail,  he  would  be 
absolutely  entitled  to  be  set  at  large  pending 
his  trial  upon  furnishing  bail,  imless  the 
punishment  for  such  absconding  was  death. 

"  Refusal  to  admit  appellant  to  bail  means 
that  the  District  Couit  has  adjudged  a  for- 
feiture of  appellant's  otherwise  clear  right 
under  section  1015  solely  by  reason  of  finding 
that  there  is  such  a  high  degree  of  proba- 
bility that  appellant  will  again  abscond  that 
he  should  now  be  held  without  bail.  It  seems 
to  us  utterly  immaterial  on  what  character 
of  evidience  the  trial  court  should  base  a 
finding  that  there  is  a  high  degree  of  proba- 
bility that  a  defendant  in  a  noncapital  case 
will  abscond.  The  question  is  what  is  the 
duty  of  the  trial  court  when  any  showing  is 
made  that  would  justify  such  a  finding  of 
probability.  And  the  answer  is  found  in  sec- 
tion 1019.  It  then  becomes  the  duty  of  the 
judge  to  exercise  his  sound  discretion  under 
the  law  in  fixing  the  amount  of  the  bail. 
That  is  as  far  as  his  discretion  goes.  Taking 
all  of  the  circumstances  into  consideration 
the  trial  court  should  fix  the  bail  at  such  an 
amount  as  would  be  reasonably  likely  to 
assure  the  presence  of  the  defendant  when  the 
case  is  called  for  trial."  Rowan  v,  Randolph* 
(C.  C.  A.  7th  Cir.  1920)  268  Fed.  627. 

Vol.  I,  p.  492,  sec.  1 020.     [First  ed., 
vol.  I,  p.  523.] 

Historical. — "  This  power  of  remission  came 
to  us  from  the  English  law,  as  asserted  by 
Chief  Justice  Marshall,  in  1813,  in  United 
States  t*.  Feely,  Fed.  Cas.  No.  15,082,  1  Brock, 
255,  and  was  but  redeclared  by  the  statute 
of    February  22,    1839,  now  R.   S.    i  1020." 


Grifiin  v.  U.  S.,  (K.  D.  Ga.  1921)  2}0  Fed. 
1^63. 

Construction. — The  statute  being  highly 
remedial  ought  to  be  liberally  construed  and 
not  in  favor  of  the  forfeiture.  Griffin  v.  U.  S., 
(N.  D.  Ga.  1921)    270  Fed.  263. 

Discretion  of  court. — The  power  here  given 
is  a  discretion  to  remit  in  whole  or  in  part 
under  stated  conditions  a  forfeiture  which 
has  really  occurred.  The  provision  for  re- 
mission is  not  of  law  but  of  grace.  Griffin 
f.  U.  S.,   (N.  D.  Ga.  1921)  270  Fed.  263. 

"  Willful  default."— The  original  statute  of 
1839  made  the  relief  conditional  on  there  be- 
ing ''no  willful  default  of  the  parties,'' 
meaning  possibly  that  all  the  parties  to  the 
recognizance  who  could  be  in  default,  both 
the  principal  and  his  sureties,  must  appear 
to  be  free  of  willful  fault.  Yet  under  the  act 
so  written  it  was  held  in  1863  (U.  S.  v.  Dun- 
can, Fed.  Cas.  No.  15,004)  that  a  surety  who 
was  himself  free  from  willful  fault  might 
be  relieved;  the  forfeiture  standing  as  to 
the  principal.  All  doubt  was  removed  by 
the  Revised  Statutes  changing  the  word 
"  parties  "  to  "  party,"  plainly  meaning  that 
party  who  was  applying  for  the  remission. 
Had'  the  defendant  or  the  principal  been 
meant,  a  term  definitely  referring  to  him 
would  have  been  used,  instead  of  one  that 
would  apply  as  well  to  the  surety.  Griffin 
V.  V.  S.,   (K.  D.  Ga.  1921)   270  Fed.  263. 

Penalty  alone  remitted. — The  judgment  is 
not  vacated  or  set  aside.  It  must  always 
stand  as  to  costs,  the  penalty  alone  being 
capable  of  remission.  Griffin  t*.  U.  S.,  (N.  D. 
Ga.  1921)   270  Fed.  263. 

Time  of  applying  for  remission  —  In  gen- 
eral.— "  No  doubt  the  proper  time  to  apply 
for  the  remission  is  on  the  return  of  the 
rule  Hiei,  if  the  facts  exist  and  are  known 
which  are  to  be  relied  on,  and  a  failure  to 
apply  promptly  ought  to  be  considered  as  an 
unfavorable  circumstance,  and  if  injury  has 
occurred  to  the  public  interests  by  the  delay, 
the  application  ought  to  be  denied."  Griffin 
V.  U,  S.,   (N.  D.  Ga.  1921)  270  Fed.  263. 

After  term. — ^The  power  of  remission  after 
term  does  not  involve  a  question  of  the 
power  to  set  aside  a  judgment  after  the  term 
nor  conflict  with  the  executive  power  of 
pardon.  The  relief  may  be  had  in  the  dis- 
cretion of  the  court  as  well  after,  as  at,  the 
term  of  the  rule  absolute.  "The  judgment 
on  the  rule  absolute  necessarily  involves 
only  the  well-known  absolute  defenses  to  the 
rerotniizance,  such  as  impossibility  of  per- 
formance bv  the  act  of  God  or  of  the  law, 
and  these  only  are  concluded  by  the  judg- 
ment." Griffin  t?.  U.  S.,  (N.  D.  Ga.  1921) 
270  Fed.  263. 
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BANKRUPTCY 


Vol,  I,  p.  504.  [First  ed.,  1912 
Supp.,  p.  4G4.] 
General  purposes  of  the  Act— To  the  same 
effect  as  the  lirst  paragraph  of  original  an- 
notation, see  Farnsworth  v.  Union  Trust,  etc., 
Co.,  (C.  C.  A.  4th  Cir.  1921)  272  Fed.  92, 
"  One  of  the  general  purposes  of  the  bank- 
ruptcy law  is  to  provide  a  uniform  national 
law  by  which  insolvent  debtors  can  make  a 
pro  rata  distribution  of  their  assets  among 
creditors.  Prior  to  this  amendment  if  a 
corporation  sought  to  wind  up  its  affairs 
and  distribute  its  assets  by  means  of  a  re- 
ceivership, such  a  proceeding  did  not  con- 
stitute an  act  of  bankruptcy,  and,  conse- 
quently, creditors  were  enfirely  deprived  of 
the  valuable  rights  and  safeguards  provided 
by  the  bankruptcy  law.  This  amendment  was 
designed  to  correct  that  evil."  In  re  Sedalia 
Farmers'  Co.-op.  Packing,  etc.,  Co.,  (W.  D. 
Mo.  1919)  268  Fed.  898. 

"  Congress  enacted  the  bankruptcy  statute 
in  the   exercise  of   a  public  policy,  for  the 
benefit,  not  of  debtors  and  creditors,  but  of 
society  at  large.     It  realized,  of  course,  that 
unscrupulous  and  dishonest  men  would  take 
advantage  wherever  they  could  of  its  provi- 
sions.   Equally  of  course,  it  was  not  intended 
to  enable  a  debtor  to  rush  into  bankruptcy 
just   in   time  to  prevent  his  creditors   from 
satisfying  their   claims   out   of  property   he 
was  about  to  come  into  possession  of.     But 
the  difficulty  in  any  law  upon  so  complicated 
a  subject  as  business  relations  is  to  make  it 
cover  every  particular  case  that  may  possi 
bly  arise.     It  does  not  seem  to  us  that  the 
act  takes  into  account  the  motives  of  creditors 
in  involuntary  proceedings,  or  of  debtors  in 
voluntary  proceedings;   but  instead  of  that, 
in  view  of  the  fact  that  euch  a  practical  sub- 
ject as  business  relations  between  debtor  and 
creditor    ia    being    dealt    with,    it    concerns 
itself   rather  with  conditions   as   they  exist, 
and   undertakes  to   fix   definitely  the   obliga- 
tions   of    the    debtor    and    the    rights    and 
remedies  of  the  creditor.     In  our  judgment, 
it  was  thought  best  by  Congress  to  prescribe 
general  rules,  which  would  usually  promote 
satisfactory  results,  notwithstanding  the  fact 
that  in   isolated   instances   it  would  be  difli- 
nilt,  if  not  impossible,  to  attain  to  the  high 
standards  of  exact  justice."     Elberton  Bank 
r.  Swift,   (C.  C.  A.  5th  Cir.  1920)   268  Fed. 
305. 

Vol.  I,  p.  510,  sec.  1  (9).     [First  ed., 
1912  Supp.,  p.  465.] 
Finding  as  conclusive  that  petitioner  not 

creditor. — The  legal  presumption  is  that  the 
finding  of  the  court  below  that  a  petitioner 
was  not  a  creditor  of  the  company  was  cor- 
rect, and  that  finding  should  not  be  reversed 
or  dismissed  by  an  appellate  court,  unless  the 


record  clearly  shows  that  in  making  it  the 
chancellor  fell  into  a  controlling  error  of  law 
or  made  a  decisive  mistake  of  fact.  Cutler 
f.  Nu-Gold  Ring  Co.,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  836. 

Vol.  I,  p.  511,  sec.  la  (15).    [First 

ed.,  1912  Supp.,  p.  465.] 

Fair  ▼aluation.^As  the  term  is  used  in  this 
section  it  means  a  value  that  can  be  made 
promptly  effective  by  the  owner  of  property 
to  pay  debts.  In  re  8edalia  Farmers*  Co.-op. 
Packing,  etc.,  Co.,  (VV.  D.  Mo.  1919)  2ft8 
Fed.  898.  It  is  said  that  "The  inquiry  is 
simply  this:  What  in  the  actual  circum- 
stances was  the  fair  value  of  the  assets  of 
the  debtor  (afterwarde  the  bankrupt)  when 
he  paid  or  secured  the  antecedent  debt?*' 
In  re  Fred  D.  Jones  Co.,  (C.  C  A.  7th  Cir. 
1920)    268  Fed.  818. 

Contingent  assets. —  Where  the  assets  con- 
sisted principally  of  claims  and  choses  in 
action  many  of  which  were  disputed  and  the 
total  of  which  was  much  less  than  the  estab- 
lished liabilities,  the  evidence  was  held  to 
show  insolvency.  Walker  Grain  Co.  v.  Gregg 
Grain  Co.,  (C.  C.  A.  5th  Cir.  1920)  268  Fed. 
510. 

Vol.  I,  p.  516,  sec.  2.      [First  ed., 

1912  Supp.,  p.  469.] 

Equitable  iurisdiction.— To  the  same  effect 
as  the  original  annotation,  see  In  re  Schilling, 
(N.  D.  Ohio  1920)  264  Fed.  357;  Greif  Bros^. 
Cooperage  Co.  f.  Mullinix,  (C.  C.  A.  8tU 
Cir.  1920)  264  Fed.  391;  Regal  Cleaners,  etc., 
r.  Merlis,  (C.  C.  A.  2d  Cir.  1921)  274  Fed. 
915. 

Vol.  I,  p.  518,  sec.  2  (1).     [First  ed., 
1912  Supp.,  p.  470.] 

Corporation's  principal  place  of  business  — 
In  general, — The  state  in  which  a  corporation 
is  licensed  to  do  business  and  maintains  its 
plant  is  regarded  as  the  state  in  which  it 
has  its  principal  place  of  business  and  not 
the  state  in  which  it  is  not  licensed  to  do 
business  but  in  which  it  maintains  its  cor- 
porate oflSces,  keeps  its  books  and  records  and 
holds  its  stockholders*,  directors*,  and  execu- 
tive committees*  meetings  and  directs  its 
business.  And  the  situation  is  not  affected 
by  the  appointment  of  a  receiver  by  a  court 
of  the  former  state.  In  re  Monarch  Oil 
Corp.,  (S.  D.  Ohio  1920)  272  Fed.  524. 
The  state  in  which  a  corporation  is  incor- 
porated and  in  which  it  names  its  principal 
place  of  business  in  its  articles  of  incorpora- 
tion,  at  which  place  its  producing  plant  is 
located  and  an  oftice  is  maintained  in  which 
all   of  its   books   and    records   are   kept,   its 
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banking  done  and  from  which  all  of  its  offi- 
cial business  is  conducted,  i6  held  to  be  the 
corporation's  principal  place  of  business. 
In  re  Devonian  Mineral  Spring  Co.,  (N.  D. 
Ohio  1920)  272  Fed.  527,  wherein  the  court 
said: 

''What  is  the  principal  place  of  business 
of  a  corporation  must  be  determined  from  a 
consideration  of  all  of  the  facts;  the  place 
fixed  in  its  articles  of  incorporation,  the 
character  of  tne  corporation,  its  purposes, 
especially  its  dominant  purpose,  the  kind  of 
business  it  is  engaged  in,  where  its  manu- 
facturing plant  and  business  offices  are,  its 
principal  and  not  incidental  transactions,  in 
carrying  on  its  business." 

Burden  of  proof. —  It  is  the  rule  that,  when 
the  articles  of  incorporation  name  a  place  as 
the  principal  place  of  business  of  a  corpora- 
tion, the  burden  is  upon  the  petitioning 
creditors  to  show  it  is  elsewhere.  In  re 
Devonian  Mineral  Spring  0>.,  (N.  D.  Ohio 
1920)    272  Fed.  627. 

Domidl  of  corporation. — A  state  in  which 
a  corporation  is  organized  and  which  is  the 
only  one  in  which  it  has  an  office  or  does 
business  is  the  domicil  of  the  corporation* 
In  re  Devonian  Mineral  Spring  Co.,  (N.  D. 
Ohio  1920)   272  Fed.  527. 

Vol.  I,  p.  522,  sec.  2  (3).     [First  ed., 

1912  Siipp.,  p.  472.] 
Receivers'  powers  and  duties  in  general. — 
"  The  receivers  are  officers  of  the  court,  ap- 
pointed to  conserve  the  property,  and  are  not 
successors  in  title  to  the  bankrupts,  nor 
charged  with  notice  of  how  or  by  what  means 
such  possession  or  title  was  acquired."  In  fV 
Fosgate,  (S.  D.  Fla.  1920)   2>68  Fed.  985. 

Vol.  I,  p.  528,  sec.  2  (5).     [First  ed., 

1912  Snpp.,  p.  475.] 

Order  to  continue  business. — The  court  has 
jurisdiction  to  authorize  the  trustee  to  oper- 
ate the  bankrupt's  property  as  a  going  con- 
cern for  a  limited  period.  In  re  People's 
Warehouse  Co.,  (S.  D.  Miss.  1921)  278  Fed. 
611. 

Vol.  I,  p.  529,  sec.  2  (7).     [First  ed., 

1912  Supp.,  p.  476.] 

Honey  paid  to  trustee  through  mistake. — 
The  court  has  jurisdiction  under  this  section 
to  order  the  trustee  to  refund  money  which 
he  has  received  on  a  conveyance  made  by  him 
of  real  estate  in  which  he  and  all  parties 
concerned  mistakenly  supposed  the  bankrupt 
had  a  vested  interest,  such  mistake  being 
regarded  under  the  state  law  to  be  one  of 
fact  and  not  purely  one  of  law.  In  re  Rus- 
sell, (E.  D.  Pa.  1921)  273  Fed.  724. 

Vol.  I,  p.  531,  sec.  2  (8).     [First  ed., 

1912  Supp.,  p.  476.] 
The  proceeding  to  reopen  an  estate  author- 
ized   by   this    section    need    not   be    formal. 


In  re  Carlucci  Stone  Co.,  (M.  D.  Pa.  1920) 
269  Fed.  795. 

The  order  may  be  based  on  a  petition  with- 
out technical  conformity  of  any  kind,  if  it 
contains  sufficient  information  to  satisfy  the 
court  of  the  necessary  jurisdictional  fact,  to 
wit,  that  the  estate  was  closed  before  it  was 
fully  administered.  In  re  Carlucci  Stone  Co., 
(M.  D.  Pa.  192Q)    269  Fed.  795. 

Discretioii  of  court. — ^When  the  petition  con- 
tains allegations  of  fact  satisfying  the  con- 
science of  the  court,  prima  facie,  that  assets 
of  the  bankrupt  remain  unadminietered,  the 
court,  in  the  exercise  of  its  discretion,  may 
reopen  the  proceedings.  In  re  Carlucci  Stone 
Co.,   (M.  D.  Pa.  1920)    269  Fed.  795. 

It  ia  only  for  the  abuse  of  discretion  that 
the  court  will  be  reversed;  that  is,  where  the 
court  acts  arbitrarily,  or  without  apparent 
reason  and  authority.  In  re  Carlucci  Stone 
Co.,   (M.  D.  Pa.  1920)   269  Fed.  795. 

Vol.  I,  p.  533,  sec.  2  (11).    [First 

ed.,  1912  Supp.,  p.  478.] 

Extent  of  jurisdiction  —  Generally. —  T'n- 
lesB  the  situation  discloses  a  formal  waiver 
and  a  failure  to  claim  exemption  in  the  bank- 
ruptcy court  it  i«  bound  to  act  on  the  man- 
date of  the  Bankruptcy  Act  and  set  off  the 
exempt  property.  In  re  Dautz,  (D.  C.  Ind. 
1921)   272  Fed.  348. 

Vol.  I,  p.  538,  sec.  2  (20).    [First 

ed.,  1912  Supp.,  p.  480.] 

Under  the  amendment  of  xgio. —  To  the 
same  effect  as  the  original  annotation,  see 
In  re  Flaherty,  (N.  D.  Ia.  1920)  265  Fed.  741. 

Vol.  I,  p.  544,  sec.  3a  (2).     [First 

ed.,  1912  Supp.,  p.  483.] 

Preferences  in  general. — To  the  same  effect 
as  the  first  paragraph  of  the  original  anno- 
tation see  In  re  Saludes  Lumber  Co.,  (E.  D. 
y.  Y.  1921)  273  Fed.  303. 

Transfer  of  stolen  automobile  sold  to  bank- 
rupt.— Where  a  bankrupt  bought  an  automo- 
bile in  good  faith  not  knowing  it  was  stolen 
and,  after  adding  various  acoessorie;^  to  it 
which  he  paid  for,  transferred  it  to  a  creditor, 
it  was  held  that  the  automobile  was 
"property"  within  the  meaning  of  this  .«eo- 
tion  and  the  transfer  a  preferential  one  and 
an  act  of  bankruptcy.  In  re  Schenderlein, 
(D.  C.  Mass.  1920)  268  Fed.  1018. 

Who  may  object  to  transfer — Ffuhaequent 
creditors. — Where  a  corporation  transfers  a 
part  of  its  property  to  one  of  its  principal 
stockholders,  who  is  also  a  creditor,  other 
creditors  whose  claims  arise  subsequently  to 
such  transfers,  may  not  attack  it  as  being 
a  preference  and  an  act  of  bankruptcy. 
Phillips  V.  Carter,  (S.  D.  Ga.  1920)  266  Fed 
444. 
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Vol.  I,  p.  555,  sec.  3a  (4).    [First 

ed.,  1912  Supp.,  p.  488.] 

II.   Afpoiiitmeiit  of  Rsceiteb  OB  Tkusths 

(p.   558) 

**  BecftiiM  of  iuolToncy." — ^"  The  words  '  be- 
cause of  insolTency'  should  be,  and  are, 
broad  enough  to  include  all  cases  where  the 
leqfuisite  degree  of  insolvency  is  present,  and 
was  the  proximate  cause  of  the  receivership." 
In  re  Sedalia  Farmers'  Co-op.  Packing, 
etc.,  Co.,  (W.  D.  Mo.  1919)  268  Fed.  898. 
Where  a  receiver  is  appointed  for  an  in- 
definite  period  to  marshal  the  assets,  collect 
the  indebtedness,  and  realize  on  the  assets 
in  order  to  pay  debts  and  distribute  the  pro- 
ceeds for  the  benefit  of  the  stockholders, 
creditors  and  all  concerned,  it  is  held  that 
he  is  appointed  because  of  insolvency  within 
the  meaning  of  this  Act.  In  re  Sedalia 
Farmers'  Co-op.  Packing,  etc.,  Co.,  (W.  D.  Mo. 
1919)  268  Fed.  898.  It  has  been  held  that  a 
receiver  is  appointed  ''  because  of  insolvency  *^ 
where  it  was  alleged  and  admitted,  on  the 
application  for  a  receiver  in  a  state  court, 
tbfft  the  debtor's  property  was  so  mortgaged 
and  pledged  that  the  debtor  was  insolvent  and 
could  not  meet  its  obligations  and  that  its 
officers  had  abandoned  its  business.  Stewart 
Petroleum  Co.  r.  Boardman,  (C.  C.  A.  8th 
Cir.  1920)  264  Fed.  826.  The  word 
"  insolvency "  as  here  used  does  not  neces- 
sarily mean  insolvency  within  the  definition 
of  that  word  in  the  Bankruptcy  Act.  In  re 
Sedalia  Farmers'  Co-op.  Packing,  etc.,  Co., 
(W.  D.  Mo.  1919)  268  Fed.  898.  The  court 
said : 

"  It  will  be  noted  that  Coagrees  herein 
nowhere  says  that  the  word  'insolvent'  (or, 
by  analogy,  'insolvency'),  as  used  within 
the  provisions  of  this  act,  shall  be  defined 
thus  and  so.  It  merely  declares  under  what 
conditions  a  person  shall  be  deemed  in- 
solvent to  such  extent  as  to  bring  him  within 
its  provisions.  This  may  be  a  fine  distinc- 
tion, but  it  is  a  significant  one,  because  in 
the  provision  in  question  we  are  dealing  with 
a  proceeding  in  a  court  of  a  state  in  which 
'insolvency'  has  its  common-law  meaning; 
to  wit,  inability  to  meet  obligations  as  they 
become  due;  and  the  petitioning  creditors 
charge  that  the  receiver  was  put  in  charge  of 
this  property  under  the  laws  of  this  state 
because  of  such  insolvency.  It  is  a  matter 
of  common  knowledge  at  the  bar  that  re- 
ceivers are  appointed  by  state  courts  under 
grecisely  such  circumstances.  This  is  done 
ecause  of  such  insolvency;  and  it  would 
probably  rarely,  if  ever,  occur  that  the  ex- 
clusive form  of  insolvency,  as  defined  in  the 
Bankruptcy  Act,  would  be  specifically  stated 
in  a  petition  addressed  to  a  circuit  court  of 
this  state;  particularly  would  this  be  true 
if  the  pleader  desired  the  estate  to  be  admin- 
istered and  distributed  by  the  state  court 
and  not  by  a  court  of  bankruptcy.  This  would 
open  an  obvious  avenue  for  evasion  of  one 


of    the    most    in^ortant    provisions   of   the 
national  act." 

laaolvency  essential  —  In  general, —  It  lu, 
"of  course,  necessary  to  find  that  the  bank- 
rupt was  actually  insolvent,  within  the  mean- 
ing of  the  Bankruptcy  Act,  both  at  the  time 
of  the  alleged  act  and  at  the  time  of  filing 
the  involuntary  petition."  In  re  Sedalia 
Farmers'  Co-op.  Packing,  etc.,  Co.,  (W.  D. 
Mo.  1919)   268  Fed.  898. 

The  act  of  bankmptcy  is  complete  where  a 
receiver  is  appointed  because  of  insolvency 
and  the  property  is  placed  in  his  charge 
though  the  court  may  have  been  without  jur- 
isdiction and  the  appointment  have  been  im- 
providently  made.  In  re  Sedalia  Farmers' 
Co-op.  Packing,  etc.,  Co.,  (W.  D.  Mo.  1919) 
268  Fed.  898. 

Liquidatiag  conmissioiieTS. —  In  SfMudard 
Warehouse,  etc.,  Co.  v.  George  H.  McFadden 
Bros.  Agency,  (C.  C,  A.  6th  Cir.  1921)  272 
Fed.  251,  it  was  held  that  acts  of  liquidating 
commissioners  appointed  by  the  board  ot 
directors  of  a  corporation  in  filing  a  peti- 
tion in  pursuance  of  which  they  were  ap- 
pointed judicial  liquidators  under  the  Louisi- 
ana statutes  were  not  the  acts  of  the  alleged 
bankrupt  so  as  to  authorize  an  adjudication 
of  bankruptcy  under  this  section. 

The  application  of  a  oorporatidii  for  disso- 
lution under  the  statutes  of  a  state  is  not 
an  act  of  bankruptcy  which  will  authorize 
involuntary  proceedings  under  the  Bank- 
ruptcy Act.  Baker  v.  Monarch  Wholesale 
Mercantile  Co.,  (C.  C.  A.  5th  Cir.  19ai)  239 
Fed.  794.     The  court  said: 

"The  bankruptcy  statute  was  not  enacted 
for  the  purpose  of  enabling  creditors  to 
harass  a  debtor,  or  to  prevent  a  debtor  cor- 
poration from  resorting  to  the  laws  of  the 
state  which  created  it  for  the  purpose  of 
winding  up  its  affairs  and  procuring  its  dis- 
solution. It  would  be  mere  officious  inter- 
ference with  salutary  statutory  provisions  of 
Texas  to  force  the  dissolution  of  appellee 
through  bankruptcy  proceedings.' 


M 


Vol.  I,  p.  568,  sec.  4a.    [First  ed., 

1912  Supp.,  p.  495.1 

Motive  as  immateriaL — Undoubtedly  anv 
person  owing  debts  has  the  right  to  seek 
the  bankruptcy  court  for  the  purpose  of  wind- 
ing up  his  afl'airs,  and  his  motive  in  doing 
so  is  immaterial.  In  re  Peoole's  Warehouse 
Co..   (S.  D.  Miss.  1921)   273  Fed.  611. 

Solvent  person. —  On  a  voluntary  petition 
an  adjudication  may  be  made  as  to  a  per* 
fectly  solvent  person.  In  re  People's  Ware- 
house Co.,   (S.  D.  Miss.  1921)   273  Fed.  611. 

Corporations  —  Power  of  directors  to  /Ms 
petition. — "  Whether  the  directors  of  a  cor- 
poration, without  the  authority  from  the 
stockholders,  have  power  to  file  a  petition 
in  voluntary  bankruptcy,  must  be  determined 
by  the  law  of  the  state  in  which  the  corpo- 
ration is  organized.  Home  Powder  Co.  r. 
Geis,   204  Fed.   568,  570,    123   C.   C.   A.   94 
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(Eighth  Circuit) ;  Dodge  v.  Kenwood  lee  Co., 
204  Fed.  677,  123  C.  C.  A.  103. 

"  In  Home  Powder  Co.  r.  Geia,  aupra,  this 
court  said: 

'"It  Ib  not  to  be  presumed  that  there 
will  be  found  in  the  general  laws  of  the  state, 
or  in  the  articles  of  incorporation  or  by-laws, 
any  «xpreBs  proWsion  authorizing  such  ad- 
Tni<»^ion;  ont  under  the  general  law  the  board 
of  directors  or  trustees  of  a  corporation 
have  the  power  to  authorize  execution  of  ma 
assignment  of  all  property  of  the  corporation 
for  the  benefit  of  its  creditors,  when  such  a 
step  is  advisable,  unless  such  an  assignment 
is  prohibited  by  law,  the  articles,  or  by-laws.* 

"  This  is,  we  understand,  the  general  rule. 
See  Dodge  v.  Kenwood  Ice  Co.,  Mupra:  Rude- 
beck  V,  Slanderson,  Trustee,  227  Fed.  575,  142 
C.  C.  A.  207;  In  re  Foster  Paint  Co.  (D.  C.) 
210  Fed.  652;  In  re  Russell  Wheel  Co. 
(D.  C.)  222  Fed.  569."  Fitts  f?.  Custer  Slide 
Min..  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1920)  206 
Fed.  *  864,  holding  that  under  the  laws  of 
Colorado  the  directors  had  such  power. 

A  coxporation  in  the  hands  of  a  state 
KcetTer  will  not  be  allowed  to  make  a  sur- 
render in  bankruptcy.  In  re  Associated  Oil 
Co.,  (E.  D.  La.  1921)  271  Fed.  788,  wherein 
it  was  said: 

"  In  the  exercise  of  discretion,  I  think  I 
should  decline  to  interfere  with  the  state 
court  in  this  matter.  To  allow  the  adjudi- 
cation to  stand  would  undo  all  that  has  been 
accomplished  in  the  state  court.  The  receiver 
was  appointed  because  of  the  mismanagement 
of  the  oflScera.  It  was  alleged  and  admitted 
that  tiie  officers  of  the  Oil  Company  and  the 
Adey  Johneon  Company  are  the  same.  That 
company  is  the  sole  ordinary  creditor  shown 
on  the  sohedulee.  Necessarily,  if  the  sworn 
schedules  are  true,  it  would  elect  the  trustee. 
In  that  event  the  custody  and  control  of  the 
assets  of  the  Oil  Company  would  in  effect  be 
restored  to  the  very  men  from  whom  the 
atate  court  saw  fit  to  take  them.  This  would 
enable  the  officers  of  the  Oil  Company  to  per- 
petrate a  fraud  on  the  state  court  through 
the  agency  of  the  bankruptcy  court,  some- 
thing unthinkable.' 


f» 


Vol.  I,  p.  569,  sec.  4b.     [First  ed., 
1912  Supp.,  p.  495.] 

I.  Generally. 
II.  Statutory  exceptions. 
TV.  Corporations    and    unincorporated    com- 
panies. 

I.  Gbiteballt  (p.  569) 

Pnrpote  of  aection. —  The  intent  of  Con- 
gress to  protect  men  engaged  in  agriculture. 
who  might  fall  behind  from  the  failure  of 
crops  for  one  or  two  eeasons,  has  always 
been  recognized  as  the  basis  for  this  pro- 
vision in  the  statute.  In  re  Doroski,  (E.  D. 
N.  y.  1921)  271  Fed.  8. 


11.  STATUTCttT  Exceptions  (p.  570) 

Date  of  status  of  statutory  exceptions. — 
The  time  from  which  the  status  of  exemptions 
under  this  section  is  to  be  determined  must 
be  either  the  date  of  the  commission  of  an 
act  of  bankruptcy  or  the  date  at  which  the 
debts  to  which  the  act  of  bankruptcy  relate 
were  incurred.  Hence  a  man  engaged  in 
farming  at  the  time  his  debts  were  incurred 
is  not  subject  to  involuntary  proceedings 
therefor,  though  immediately  after  the  ex- 
piration of  the  four  months*  exemption 
period,  the  same  individual  might  be  adjudi- 
cated a  bankrupt  for  acts  of  bankruptcy  while 
insolvent  and  after  he  had  ceased  the  occu- 
pation of  farming,  and  in  that  proceeding  the 
debts  accruing  during  his  farming  operations 
might  be  proven  in  connection  with  the  debtn 
accruing  thereafter.  In  re  Doroski,  (E.  D. 
N.  T.  1921 )  271  Fed.  8. 

Persons  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil  —  What  ia  farming  or  iilU 
age  of  soil. —  In  In  re  Sutter,  (E.  D.  Mo. 
1920)  270  Fed.  248,  a  person  was  held  to  be 
within  this  exception  where,  in  connection 
with  other  evidence,  it  appeared  that  he  had 
cultivated  a  farm  of  about  300  acres  for  a 
period  of  twenty  years  during  which  he  had 
bought,  fed  and  sold  cattle  and  hogs  and  had 
produced  farm  fruit,  garden  vegetables  and 
poultry. 

Persona  engaged  chiefly  in  fanning  or  the 
tillage  of  the  toil  —  A  person  engaged  chieflp 
in  farming. —  To  the  same  eifect  as  the  first 
paragraph  of  the  original  annotation,  see 
In  re  Sutter,  (E.  D.  Mo.  1920)  270  Fed.  248, 

IV.  Corporations  and  UinwcoRPORATED  Com- 

PATfTEfl    (p.   574) 

Prior  to  the  enactment  of  the  amendment 
of  June  25,  xgio  —  Mining  corporations. —  To 
the  same  effect  as  the  original  annotation, 
see  In  re  Jutte,  (C.  C.  A.  3d  Cir.  1920)  266 
Fed.  367. 

Unincorporated  companies. —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
annotation,  see  In  re  Tidewater  Coal  Exch., 
(S.  D.  N.  Y.  1921)  274  Fed.  1008. 

It  is  not  necessary  that  an  association  must 
be  an  entity  recognized  by  the  law  as  a 
legal  person  in  order  to  fall  within  the 
phrase  "  unincorporated  company."  In  re 
Tidewater  Coal  Exch.,  (S.  D.  N.  Y.  1921) 
274  Fed.  1008. 

Insurance  corporation. —  There  is  such  an 
absence  of  jurisdiction  in  a  court  of  bank- 
ruptcy, where  it  appears  from  the  averments 
of  a  petition  in  involuntary  bankruptcy  that 
the  person  proceeded  against  is  an  insurance 
corporation,  and  therefore  within  the  excep- 
tion of  this  section,  that  its  adjudication, 
rendered  upon  due  service  of  process  and 
default,  and  not  appealed  from,  should  be 
vacated,  and  the  proceeding  be  dismissed 
upon  the  motion  of  the  bankrupt,  after  the 
time  for  appeal  has  expired.  Vallely  r. 
Northern  F.,  etc.,  Ins.  Co.,  (1920)  264  U.  9. 
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348,  41  S.  Ct.  116,  66  U.  S.  (L.  ed.)  — , 
wherein  it  was  held  that  the  insurance  com- 
pany by  acquiescing  in  the  adjudication  of 
bankruptcy,  and  aiding  the  trustee  in  the 
performance  of  his  duties  in  administering 
the  estate,  was  not  estopped  thereby  from 
thereafter  questioning  the  adjudication,  and 
the  power  of  the  bankruptcy  court  and  the 
trustee  to  proceed. 

Vol.  I,  p.  578,  sec.  4b.     [Liability  of 

officers,  etc.]      [First  ed.,  1912 

Supp.,  p.  501.] 

Discharge  of  bankrupt  corporation  as  re- 
leasing individual  liability  of  officers  and 
directors. —  See  annotations  under  section  16a, 
infra,  p.   360. 

Vol.  I,  p.  578,  sec.  5a.     [First  ed., 

1912  Supp.,  p.  501.] 

Construction. — "After  much  discussion 
among  the  authorities  as  to  the  separate 
entity  of  the  partnership,  as  such,  they  are 
now  practically  unanimous  in  holding  that 
the  adjudication  of  the  firm  a«  an  entity  is 
provided  for  by  this  act.**  Tn  re  Ollinger, 
(S.  D.  Ala.  1921)  274  Fed.  970. 

Petition  by  one  partner.— It  is  said  that 
when  the  court  wrote  general  order  No.  8  it 
must  have  intended  that,  where  a  partner 
of  a  firm  refuses  to  join  in  the  petition  with 
the  other  partners  or  partner,  the  petiticm 
must  contain  the  statement  of  facts  con- 
tained in  form  No.  3  wherein  is  a  charge  of 
insolvency  and  the  commission  of  an  act  of 
bankruptcy,  which  such  nonaseenting  part- 
ner may  deny.  In  re  Ollinger,  (&  D.  Ala. 
1921)   274  Fed.  970. 

Vol.  I,  p.  583,  sec.  5c.     [First  ed., 

1912  Supp.,  p.  504.] 
Jurisdiction  over  nonresident  partner. — 
Where  a  bankruptcy  court  has  jurisdiction 
of  a  partnership  and  one  of  the  partners, 
it  may  adjudicate  the  partnership  a  bankrupt 
in  involuntary  proceedings,  if  it  has  com- 
mitted an  act  of  bankruptcy,  and  by  ancillary 
proceedings  compel  the  partner  outside  of  its 
jurisdiction  to  file  a  schedule  of  his  assets 
with  the  bankrupt's  trustee  and  contribute 
to  the  payment  of  claims  of  creditors  against 
the  bankrupt  estate.  In  re  Flaherty,  (N.  D. 
la.  1920)  265  Fed.  741. 

Vol.  I,  p.  591,  sec.  5h.     [First  ed., 

1912  Supp.,  p.  508.] 
Bankruptcy  of  several  partners  as  releas- 
ing solvent  partner  and  surety  from  liability. 
—  The  bankruptcy  of  several  members  of  a 
partnership  does  not  relieve  a  remaining 
solvent  member  from  the  duty  of  completing 
contracts  made  bv  the  firm,  nor  does  it  re- 
lease  from  liability  a  surety  on  a  partnership 


bond.     Kimmel  v.   State,    (Ind.  App.   1921) 
130  N.  E.  239. 

Vol.  I,  p.  592,  sec.  6a.    [First  ed., 

1912  Supp.,  p.  508.] 

III.  Matters  affecting  right  to  exemption. 
IV.  Recognition  of  state  and  federal  exemp- 
tion law. 

III.  Mattebs  Affectiito  Right  to  Exemp- 

tion   (p.  596) 

Fraud  —  Homestead  purchased  with  non- 
ewempt  funds. —  The  right  to  a  homestead 
exemption  has  been  denied  where  the  bank- 
rupt ceased  to  make  further  payments  on 
trade  obligations  and  retained  the  proceeds 
for  merchandise  sold  in  his  personal  posses- 
sion with  which  funds  the  homestead  was 
purchased.  Kangas  t*.  Robie,  (C.  C.  A.  8th 
Cir.  1920)  264  Fed.  92. 

Assignment  for  benefit  of  creditors^ — A 
voluntary  assignment  for  the  benefit  of  cred- 
itors which  is  set  aside  does  not  affect  the 
right  of  the  bankrupt  to  claim  his  exemp- 
tion. Tn  re  Dautz,  (D.  0.  Ind.  1921)  272 
Fed.  Q4S. 

An  execution  creditor  has  no  rights  sn- 
peritx*  to  those  of  the  bankrupt  in  exempt 
property.  Such  a  creditor,  with  a  lien  by  levy 
on  persona]  property  prior  to  an  adjudica- 
tion in  bankruptcy,  cannot  claim  funds  se- 
cured by  the  trustee  to  the  extent  of  the 
difference  between  the  property  set  aside 
to  the  bankrupt,  and  his  exemption  allowed 
by  the  state  law,  when  the  bankrupt  has  net 
made  any  further  claim  for  exemntlon.  In  re 
Gunzberger,   (M.  D.  Pa.  1920)   268  Fed.  673. 

Sight  cannot  be  assigned. —  In  re  Onnz- 
berger,  (M.  D.  Pa.  1920)  268  Fed.  673. 

Waiver. —  The  right  to  exemption  is  re- 
garded as  a  personal  privilege  which  may  be 
waived.  In  re  Gunzberger,  (M.  D.  Pa.  1920) 
268  Fed.  673. 

Where  a  bankrupt  fails  to  make  claim  for 
his  exemption  in  the  manner  and  within  the 
time  provided  by  the  Bankruptcy  Art  and 
General  Orders  in  Bankruptcy,  the  right  of 
exemption  is  waived.  In  re  Gunzberger, 
(M.  D.  Pa.  1920)  268  Fed.  673. 

Where  the  bankrupt  files  no  schedule  or 
makes  no  request  on  the  trustee  to  set  aside 
specific  articles  as  exempt  until  after  a  sale 
he  must  be  regarded  as  having  waived  his 
right  of  exemption.  In  re  Gunzberger,  (M.  D. 
Pa.  1920)   268  Fed.  673. 

A  bankrupt  by  making  a  claim  to  certain 
articlee  as  exempt  waives  claim  to  exemption 
on  anv  other  property  than  that  specified. 
In  re  Gunzberger,  (M.D.  Pa.  1920)  268  Fed. 
673. 

IV.  Recoonittow  of  State  and  Federal  Ex- 

emption Law  (p.  601) 

State  law  adopted  —  Mi'^higan, —  While, 
however,  the  bankruptcy  court  will  follow 
and  adopt  the  statutes  of  a  state,  as  con* 
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8 trued  and  applied  by  the  highest  courts 
thereof,  in  determining  the  nature  and  extent 
of  the  exemptions  created  by  the  laws  of  such 
state,  yet  the  manner  in  which  such  exemp- 
tions are  to  be  claimed,  set  apart,  and 
awarded  is  regulated  and  determined  by  the 
federal  courts,  as  matter  of  procedure  in  the 
course  of  bankruptcy  administration,  as  to 
which  they  are  not  bound  or  limited  by  state 
decisions  or  statutes.  In  re  Moore,  (E.  D. 
Mich.   1921)    274  Fed.  045. 

Pennsylvania. —  Under  the  law  in  Pennsyl- 
vania the  bankrupt  must  take  the  property 
which  is  claimed  as  exempt  and  cannot  take 
the  proceeds  of  a  sale  of  the  property.  Jn  re 
Gunzberger,   (M.  D.  Pa.  1920)   268  Fed.  673. 

Teaas. — To  the  same  effect  as  the  original 
annotation,  see  Stratton  r.  Ermis,  (C.  C.  A. 
5th  Cir.  1920)  268  Fed.  533. 

Homestead  exemptions  —  Colorado, — ^To 
the  same  effect  as  the  original  annotation,  s'^e 
Edgington  v.  Taylor,  (C.  C.  A.  8th  Cir.  1920) 
270  Fed.  48, 

Lease  of  part  for  husinesa  purposes. — 
Where  by  the  state  law  the  homestead  of 
every  resident  of  the  state,  with  .the  improve- 
ments and  appurtenances,  not  exceeding  in 
value  a  stated  sum,  may  be  claimed  and  set 
aside  as  exempt  from  levy  and  sale  under 
process  for  the  collection  of  debts,  and,  after 
the  homestead  shall  have  been  claimed  in  the 
manner  prescribed,  the  act  of  the  owner  in 
leaving  it  temporarily  or  in  leasing  it  does 
not  operate  as  an  abandonment,  the  mere 
fact  that  part  of  the  premises  on  which  the 
owner  resides  is  adapted  to  and  is  used  for 
business  purposes  does  not  stand  in  the  way 
of  the  property  being  considered  as  his  home- 
stead, unless  the  use  of  a  part  as  a  place 
of  habitation  is  incidental  or  secondary  to 
the  business  use  of  the  remainder.  Bur-ow, 
etc.,  Shoe  Co.  t?.  Wallace,  (C.  C.  A.  6th  Cir. 
1920)   268  Fed.  532. 

Unsevered  crops, —  Where  the  de?isions  of 
a  state  are  to  the  effect  that  unsevered  crops 
on  land  embraced  in  a  rural  homestead  are 
included  in  the  homestead  exemption,  such 
construction  of  the  state  law  will  be  followed 
in  bankruptcy  proceedings.  Stratton  t'. 
Ermis,  (C.  C.  A.  6th  Cir.  1920)  268  Fed.  533. 

Vol.  I,  p.  612,  sec.  7a  (8).    [First 

ed.,  1912  Supp.,  p.  520.] 

I.  Schedule  of  Assets   (p.  612) 

Failure  to  file  claim  for  exemption  as 
waiver. — Where  an  involuntary  bankrupt 
neglects  to  file  his  claim  for  exemption  within 
the  time  specified  by  this  section,  or  before 
a  sale  of  his  assets  as  required  by  the  state 
law,  his  rights  thereto  are  waived.  Jn  re 
Gunzberger,   (M.  D.  Pa.  1920)  268  Fed.  673. 

Vol.  I,  p.  618,  sec.  7a  (9).    [First 

ed.,  1912  Supp.,  p,  524.1 
Incriminating  answers — Constitutional  pro- 
tection.—  To  the  same  effect  as  the  original 


annotation  see  Arndstein  v,  McCarthy, 
(1920)  254  U.  S.  71,  379,  41  S.  Ct.  26,  156, 
6o  U.  S.  (L.  ed.)  — ,  wherein  it  was  further 
held  that  an  involuntary  bankrupt  did  not, 
•by  filing  schedules  of  assets  and  liabilities 
without  objection,  waive  his  constitutional 
privilege  to  refuse  to  answer  questions  re- 
specting than  that  might  tend  to  incriminate 
and  degrade  him. 

Vol.  I,  p.  626,  sec.  9a.    [First  ed., 

1912  Supp.,  p.  529.] 

Construction. — The  word  "  arreet "  in  this 
section  covers  imprisonment.  Ex  p.  Harrison, 
(D.  C.  Mass.  1921)   272  Fed.  643. 

This  provision  as  to  exemption  from 
"  arrest "  becomes  effective  at  the  time  of 
adjudication  and  authorizes  the  release  of 
a  debtor  imprisoned  in  a  state  court  on  poor 
debtor  proceedings  prior  to  his  becomini;  a 
bankrupt.  Ex  p.  Harrison,  (D.  C.  Mass.  1921) 
272  Fed.  543. 

Vol.  I,  p.  627,  sec.  9a  (2).    [First 

ed.,  1912  Supp.,  p.  530.] 

Judgment  for  negligent  injury  as  debt. — 
There  has  been  some  difference  of  judicial 
opinion  as  to  whether  a  judgment  upon  a 
claim  for  negligent  injury  constitutes  a 
"debt,"  which  can  be  proved  and  is  dis- 
charged by  bankruptcy  proceedings;  but  the 
weight  of  authority  now  appears  to  be  that 
the  judgment  can  be  proved  and  is  discharged 
and  therefore  the  bankrupt  is  exempt  from 
arreet.  Ex  p,  Harrison,  (D.  C.  Mass.  1921) 
272  Fed.  543. 

Vol.  I,  p.  630,  sec.  11a.     [First  ed., 
1912  Supp.,  p.  531.] 

I.  In   General. 

III.  Stay   as  Dependent  on  Dischargeability 

of  Debt. 

IV.  Stay  of  Proceedings  on  Valid  Liens. 

V.  Where  State   Court  Has   Complete  Jur- 
isdiction. 

I.  In  Genisal  (p.  030) 

Power  to  grant  stay. —  Under  the  present 
Bankruptcy  Act  no  authority  can  be  found 
for  staying  suits  by  or  against  bankrupts 
except  in  this  section.  In  re  Havens, 
(C.  C.  A.  2d  Cir.   1921)   272  Fed.  975. 

Section  as  mandatory. — "Until  after  an 
adjudication  or  dismiesal  of  the  petition 
aj^ainst  an  alleged  bankrupt  a  suit  which  is 
founded  upon  a  claim  for  which  a  discharge 
would  be  a  release  and  which  is  pending 
aj^ainst  the  alleged  bankrupt  at  the  time  of 
filing  such  petition  must  be  stayed.  ♦  •  ♦ 
The  language  of  the  Bankruptcy  Act  is  per- 
emptorv."  Star  Braiding  Co.  v.  Stienen 
Dyeing' Co.,   (R.  I.  1921)    114  Atl.  129. 
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Application  to  state  court  for  stay. —  In 
Star  Braiding  Ck>.  c.  Stienen  Dyeing  Co., 
(R.  I.  1921)  114  Atl.  129,  it  was  claimed 
that  the  state  court  in  which  a  suit  was 
brought  against  the  debtor  had  no  notice 
of  the  pendency  of  bankruptcy  proceedings 
against  him.  The  court  safd:  ''The  alle- 
gations of  the  defendant's  motion  supported 
by  the  certified  copy  of  the  records  of  the 
bankruptcy  court  required  the  superior  court 
to  refrain  from  proceeding  with  the  trial 
of  the  cause/' 

III.   Stat    as    Dependent    on    Dischaboe- 
ABiUTY  OF  Debt  (p.  632) 

Stay  of  actions  on  dischargeable  debts. — 
The  bankrupt  undoubtedly  has  the  right  to 
have  a  stay  of  proceedings  against  him  in  a 
state  court  for  such  time  as  may  be  neces- 
sary to  secure  his  discharge.  As  he  has  12 
months  in  which  to  apply  for  his  discharge, 
the  court  should  not  interfere  with  his  £s* 
cretion  in  applying  for  it  within  that  period. 
7tt  re  People's  Warehouse  Co.,  (S.  D.  Miss. 
1921)  273  Fed.  611. 

Stay  of  actions  on  nondischargeable  debts. 
—To  the  same  eifect  as  the  original  annota- 
tion, see  In  re  Kalk,  (N.  D.  N.  Y.  1921)  270 
Fed.  627. 

Under  the  rule  that  proceedings  on  a 
debt  which  is  not  dischargeable  should  not 
be  stayed  by  a  bankruptcy  court,  unless  they 
interfere  with  the  administration  of  the  res 
in  the  possession  of  the  court,  proceedings 
by  a  creditor  for  a  capitu  ad  eatigfiteiendum 
against  the  body  of  the  bankrupt  on  a  claim 
which  would  not  be  released  by  his  discharge 
in  bankruptcy  will  not  be  stayed.  Bloemecke 
c.  Applegate,  (C.  C.  A.  3d  Cir.  1921)  271 
Fed.  595. 

Ac^ton  for  fraud  and  mieappropriation, — 
An  action  against  a  bankrupt  for  fraud  and 
misappropriation  of  the  funds  of  a  corpora- 
tion while  acting  as  one  of  its  officers  will 
not  be  stayed,  since  a  judgment,  if  obtained, 
would  not  be  dischargeable  under  section 
17a  (4)  of  the  Bankruptcy  Act.  Jn  re 
Bloemecke,  (D.  C.  N.  J.  1920)  266  Fed.  343. 

Action  for  tcUfiU  converaion, — ^Where  the 
pleadings  in  an  action  in  a  state  court  charge 
a  wilful  and  deliberate  conversion  of  the 
property  of  the  plaintiff  by  the  bankrupt, 
the  court  should  deny  the  bankrupt's  appli- 
cation to  stay  the  plaintiff  fr(Hn  the  further 
prosecution  of  the  action.  Jn  re  Korthrup, 
(N.  D.  K.  T.  1920)  265  Fed.  420.  Begarding 
the  granting  of  such  a  stay,  the  court  said: 
"1  Uiink  the  plaintiff,  Taylor,  in  the  action 
brought  in  the  Supreme  Court,  county  of 
Kadison,  is  entitled  to  a  trial  of  the  issues 
in  that  court.  The  evidence  on  that  trial 
may  satisfy  the  court  and  jury  that  there 
was  no  conversion,  in  which  case  the  claim 
of  the  plaintiff  will  be  discharged  by  a  dis- 
charge in  the  bankruptcy  proceedings.  The 
evidence  may  satisfy  the  court  and  jury  that 
there  was  a  conversion,  but  at  the  same  time 


the  conversion  established  by  the  evidenoe 
may  not  be  such  an  act  as  constitutes  a  will- 
ful and  malicious,  or  a  willful  or  malicious, 
injury  to  the  property  of  another.  When  the 
bankrupt  applies  for  a  discharge,  if  a  dis- 
charge ie  granted,  the  claim  of  the  plaintiff 
in  the  action  referred  to  will  be  extinguished 
by  the  discharge,  unless  the  record  in  the  suit 
shows  a  willful  and  malicious  injury  to  the 
property  of  the  plaintiff  in  the  suit.  Whether 
the  discharge  in  bankruptcy,  if  granted,  oper- 
ates as  a  discharge  of  the  claim  of  the 
plaintiff  in  the  action  referred  to,  will  be  a 
matter  for  the  court  to  pass  upon,  when  an 
effort  is  made  by  the  plaintiff  in  that  suit 
to  enforce  any  judgment  he  may  obtain 
against  the  bankrupt  subsequent  to  his  dis- 
charge. Then  the  discharge  in  bankruptcy 
can  be  pleaded  as  a  bar  to  the  enforcement 
of  the  judgment,  and  it  will  be  the  duty  of 
the  court  to  pass  upon  the  question  whether 
the  plaintiff's  claim,  whatever  the  form  it 
assumes,  was  discharged  or  released  by  the 
discharge  in  bankruptcy." 

TV.  Stat  op  Proceedinos  on  Valid  Liejts 

(p.  635) 
Stay  allowed.— The  fact  that  the  plaintiff 
in  a  suit  in  a  state  court  has  obtained 
an  attacliment  lien  upon  the  defendant's 
personal  property  more  than  four  riff^t^e 
prior  to  the  filing  of  bankruptcy  proceedings 
against  the  latter,  which  lien  is  not  dis- 
charged by  the  bankruptcy,  does  not  relieve 
the  state  court  from  granting  a  stay  in  com- 
pliance with  the  provisions  of  this  section. 
Star  Braiding  Co.  v.  Stienen  Dyeing  Co., 
(R.  I.  1921)  114  Atl.  129,  wherein  it  was 
said:  "The  plaintiff's  lien  would  not  have 
been  lost  by  the  stay.  If  a  stay  had  been 
granted,  after  the  adjudication  of  the  dis- 
missal of  the  bankruptcy  petition  the 
superior  court  might  remove  the  stay  and 
permit  the  suit  to  proceed.  As  was  held  in 
Butterick  v.  Bowen,  33  R.  I.  40,  80  Atl.  277, 
although  the  defendant  receives  a  discharge 
in  bankruptcy,  which  he  sets  up  in  a  plea 
puis  darrien  continuance,  the  suit  may  still 
proceed  to  a  qualified  or  special  juc^^ment 
against  the  defendant  for  the  purpose  of  per- 
mitting the  plaintiff  to  enforce  his  lien  or 
for  the  purpose  of  enabling  the  plaintiff  to 
bring  suit  against  sureties  on  a  bond  given 
to  release  such  attachment." 

V.  WheBB  StATE  CotJBT  HA8  GOMPUBTE  JUB- 
I8DICTI0N    (p.   636) 

Suit  commenced  after  discharge. — ^Where 
after  a  discharge  has  been  granted  the  bank- 
rupt a  suit  is  commenced  against  him  in  the 
state  court  and  judgment  is  obtained  the 
federal  court  will  not  enjoin  the  issuance  of 
an  execution  on  the  judgment.  In  such  a 
case  it  was  said: 

''In  the  ordinary  case,  •  •  •  a  dis- 
charge is  a  defense;  such  defense  is  one  that 
the  state  or  any  other  court  is  bound  to  eon* 
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sider  (HiH  r.  Harding,  107  U.  S.  631,  2  Sup. 
Ct.  404,  27  L.  ed.  403),  and  if  error  is  com- 
mitted in  failing  to  accord  to  the  discharge 
its  due  weight,  the  way  is  open  to  the 
national  Supreme  Court  (Dimock  tJ.  Revere, 
etc.,  Co.,  117  U.  S.  559,  6  Sup.  Ct.  855,  20 
L.  ed.  904).  But  no  authority  exists  for 
leaving  the  tribunal,  where  the  discharge  wa9 
or  might  have  been  pleaded,  and  enjoining 
the  collection  of  a  judgment  ag&inst  a  dis- 
charged 'bankrupt  because  the  bankruptcy 
court  thinks  that  some  other  tribunal  erred 
either  in  fact  or  law  as  to  the  effect  of  such 
discharge."  In  re  Havens,  (C.  C.  A.  2d  Cir. 
1921)  272  Fed.  975. 

VoL  I,  p.  641,  sec.  11c.     [First  ed., 

1912  Supp.,  p.  539.] 
Substitution  of  trustee  at  plaintiff.— A 
trustee  cannot  cause  himself  to  be  substi- 
tuted as  party  plaintiff  in  an  action  com- 
menced by  the  bankrupt  by  merely  filing  a 
paper  asking  to  be  made  a  party.  It  takes 
judicial  action  of  the  court  and  this  action 
evidenced  by  an  order  made  in  the  cause. 
Western  Star  Lodge  r.  Burkes  Constr.  Co., 
(C.  C.  A.  5th  Cir.  1920)  267  Fed.    550. 

Vol.  I,  p.  643,  sec.  lid.     [First  ed., 

1912  Snpp.,  p.  540.] 
Time  within  which  trustee  may  sue. —  It 
is  held  that  this  section  is  confined  to  suits 
founded  strictly  on  the  Bankruptcy  Act  and 
that  the  state  statute  of  limitations  applies 
to  a  suit  by  a  truetee  under  section  70e  of 
the  Bankruptcy  Act  to  recover  an  alleged 
fraudulent  transfer.  Davis  v.  Willey,  (C.  C. 
A.  9th  Cir.  1921)  273  Fed.  397. 

Vol.  I,  p.  643,  sec.  12a.     [First  ed., 

1912  Supp.,  p.  540.] 
*•  Meeting  of  creditors."— The  proTieione  of 

this  section  as  to  compositions  before  ad- 
judication contemplate  proof  at  the  meeting 
of  the  claims  of  such  creditors  as  are  to  be 
counted  when  the  confirmation  of  the  com- 
position is  considered.  No  trustee  has  been 
elected  at  the  time  of  the  meeting  for  allow- 
ance of  claims,  and  there  is  no  one  to  con- 
test their  validity  except  the  creditors.  They 
should  know  what  claims  may  be  allowed 
and  coimted  in  connection  with  the  comoosi- 
tion,  and  should  be  able  to  contest  their 
validity  before  the  referee  allows  them  or 
certifies  to  the  court  that  the  composition 
has  been  accepted.  In  re  Chineie  l^ur  Im- 
porters, (S.  D.  N.  y.  1921)  269  Fed'.  669. 
The  court  further  said: 

"  If  it  be  said  that  this  interpretation  of 
the  statute  will  impose  too  heavy  a  burdfm 
upon  bankrupts  offer  in*?  a  composition,  the 
answer  is  that,  in  cases  where  the  facts  call 
for  an  adjqumment  of  the  meeting,  so  that 
other  claims  which  anv  ixirtv  desires  to  have 
considered    upon    the    composition    may    be 

12 


proved,  application  may  be  made  to  the 
referee  for  euch  adjournment.  In  my  opin- 
ion, the  claims  of  all  creditors  that  are  to 
be  counted  in  consideration  of  the  composi- 
tion should  be  proved  before  the  meeting 
called    for    that   purpose    is    finally   closed.'f 

• 

Vol.  I,  p.  647,  sec.  12c.     [First  ed;, 

1912  Supp.,  p.  542.] 

Practice  in  cases  of  composition. — As  tp  the 
practice  in  such  cases  it  is  said  in  In  re 
Bernstein  (D.  C.  Maes.  1021)  272  Fed.  XOIS; 

"  Under  our  practice,  the  duties  of  the  ref- 
eree, after  the  filing  of  an  offer  in  compos  in 
tion,  are  (1)  to  allow  claims;  (2)  to  certify 
the  acceptance  of  the  offer  by  a  majority  in 
number  and  amount  of  claims  allowed,  if  it 
be  accepted;  (3)  to  fix  the  amount  pf  deposit 
required  from  the  alleged  bankrupt;  and 
(4)  to  return  the  papers  into  court  with  his, 
(the  referee's)  report.  The  proceedings  are 
governed  by  the  provisions  of  the  act  and. 
General  Orders,  and  by  rules  in  bankruptcy 
of  this  court  numbered  7,  8,  and  9.  Rule  8 
requires  that: 

*'  *  The  deposit  ahall  be  sufficient  to  pay 
the  proposed  percentage  upon  all  unsecured 
debts  scheduled  by  the  bankrupt,  unless  the 
court  should  otherwise  order.' 

"  In  this  respect  the  practice  here  differs 
from  that  in  some  other  districte,  where  the 
deposit  required  need  be  sufficient  to  cover 
only  the  proposed  percentage  on  debts  proyed 
and  allowed.  The  practice  here  was  estab- 
lished by  the  late  Judge  Francis  C.  Lowell, 
soon  after  the  passage  of  the  act,  and  has 
worked  well.  It  has  been  the  custom  for 
referees  to  keep  open  the  first  meeting  and 
allow  claims  to  be  proved  from  time  to  time, 
until  either  the  bankrupt  applied  for  a  cer- 
tificate that  a  majority  in  number  and 
amount  of  the  claims  proved  had  assented 
and  the  required  deposit  had  been  made,  or 
upon  motion  of  some  creditor,  or  upon  the 
referee's  own  motion,  the  papers  were  re- 
turned to  the  court  because  the  alleged  bank- . 
rupt  had  not  diligently  followed  up  his  offer. 

"  In  cases  of  composition  after  adjudica- 
tion, the  offer  is  made  at  a  meeting  of 
creditors,  further  liquidation  proceedings  are 
stayed  while  it  is  pending,  and  the  practice 
follows  that  in  cases  of  composition  before 
adjudication.  The  proceedings  of  the  learned' 
referee  in  the  present  case  accord  with  the 
established  practice." 

In  this  case  the  meeting  of  the  creditdifs* 
was  held  on  April  12th,  and  was  adjourned.. 
On  April  20th,  the  meeting  being  apparejitly 
still  open,  and  a  majority  in  number  and 
amount  of  claims  pjrpved  being  at  that  time 
not  in  favor  of  the  composition,  the  objecting 
creditors  requested  the  referee  to  return  the 
case  to  the  District  <!)ourt  for  adjudication. 
From  his  refusal  to  do  so  the  present  review 
was  taken.  Thereafter  further  claims  were 
proved  and  alMwed  by  the  referee,  and 
eventually,  on  May  12th,  a  majority  in  num- 
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ber  and  amount  of  claims  proved  and  allowed 
having  assented  to  the  offer  in  composition, 
the  learned  referee  returned  the  papers  to 
the  court  with  a  certificate  showing  the 
requisite  ajssent  by  creditors.  The  court  fur- 
ther said: 

"The  contention  of  the  objecting  creditors 
is  that  the  meeting  should  have  been  closed 
on  or  before  April  20th,  and  that  the  referee 
erred  in  accepting  assents  on  debts  proved 
and  allowed  after  that  date.  In  re  Chinese 
Fur  Importers,  Inc.,  46  Am.  Bankr.  Eep.  336, 
(D.  C.  S.  D.  N.  Y.)  269  Fed.  669,  is  cited  in 
8uf)port  of  their  position.  The  practice  in 
that  district  evidently  differs  in  important 
particulars  from  the  practice  here,  as  above 
outlined.  A  modification  of  our  practice  to 
accord  with  the  opinion  in  that  case  would 
not,  in  my  opinion,  be  an  improvement. 
Only  10  days'  notice  is  given  to  creditors  of 
meetings  to  consider  offers  in  composition, 
which  is  a  rather  short  time  for  those  re- 
motely situated.  If  the  composition  can  be 
definitely  and  finally  accepted  by  a  majority 
of  the  creditors  who  prove  on  the  date  of 
the  meeting,  it  would  give  the  bankrupt  a 
distinct  advantage.  He  would  know  what 
the  offer  was  to  be,  and  could  obtain  the 
assents  of  friendly  creditors,  while  creditors 
not  in  his  confidence  would  not  know  the 
terms  of  the  offer  before  the  meeting.  More- 
over, the  creditors  would  naturally  be  sepa- 
rated and  would  not  be  likely  to  act  to- 
gether until  brought  together  at  the  meeting. 
On  the  other  hand,  it  would  be  possible  for 
an  active  organization  of  creditors  to  take 
control  of  the  meeting,  and  disapprove  an 
offer  in  composition  which  was  acceptable  to 
a  majority  in  number  and  amount  of  all  the 
creditors.  These  considerations  and  others 
which  might  be  mentioned  were  carefully 
weighed  when  the  present  practice  here  was 
established.  It  does  not  seem  to  me  that 
it  is  inconsistent  with  the  langiiage  of  the 
act;  and,  as  above  stated,  it  has  worked 
satisfactorily,  both  in  cases  of  composition 
before  adjudication  and  of  composition  after 
adjudication. 

''  It  seems  to  me  that  it  is  within  the  dis- 
cretion of  the  referee  to  adjourn  a  meeting 
from  time  to  time  within  wide  limits,  which 
were  not  exceeded  iii  this  case.  When,  in  his 
opinion,  the  time  has  come  to  close  the  mat- 
ter, he  can-  close  the  meeting  and  make  his 
certificate.  That  is  what  was  done  in  this 
case. 

"  Under  the  practice  in  this  district  there 
is  no  such  distinction  between  cases  of  com- 
position before  adjudication  and  composition 
afterwards  as  is  spoken  of  in  the  opinion  in 
In  re  Chinese  Fur  Importers,  Incorporated, 

Vol.  I,  p.  653,  sec.  14a.     [First  ed., 
1912  Supp.,  p.  547.] 

Historical.—"  In  the  United  States  the  first 
Bankruptcy  Act  was  passed  in  1800,  tad  it 


followed  in  its  main  features  and  often  in 
its  language  the  English  bankruptcy  laws, 
and  it  provided  under  certain  limitations  for 
a  discharge  of  the  bankrupt.  2  Statutes  at 
Large,  pp.  19,  30,  31.  Discharge  was  pro- 
vided for,  too,  in  the  second  act,  passed  in 
1841.  5  Statutes  at  Large,  pp.  440,  443. 
The  third  act,  passed  in  1867,  also  provided 
for  a  discharge,  but  still  made  it  very  diffi- 
cult for  the  discharge  to  be  obtained.  14 
Statutes  at  Large,  pp.  517,  531,  532,  533. 
And  see  15  Stat,  at  Large,  p.  227. 

"The  main  purpose  of  the  bankruptcy 
statutes  of  both  countries  was  to  furnish 
a  better  protection  to  creditors,  and  it  was 
not  within  the  purpose  to  grant  a  discharge 
even  to  honest  debtors.  The  early  Bank- 
ruptcy Acts  were  acts  for  creditors  and 
against  debtors.  It  is  surely  a  matter  of 
some  significance,  therefore,  that  when  the 
United  States  provided  for  the  discharge  of 
bankrupt  debtors  an  assignment  for  the  bene- 
fit of  creditors,  while  in  England  regarded 
as  an  act  of  bankruptcy,  was  not  considered 
as  morally  objectionable  and  did  not  prevent 
a  discharge.  If  Congress  intended  that  an 
assignment  for  the  benefit  of  creditors  should 
have  a  different  effect  under  our  system,  we 
are  inclined  to  think  that  intention  would 
have  been  clearly  indicated. 

"Under  the  act  of  1867  the  grounds  for 
refusing  a  discharge  were  collated  in  ten  sep- 
arate paragraphs.  The  act  of  1898  when  it 
was  originally  introduced  into  Congress, 
specified  nine  distinct  classes  of  oases  in 
which  no  discharge  was  to  be  granted,  and 
they  continued  in  the  bill  until  its  final 
revision  by  the  conference  committee.  It  pro- 
vided that  the  bankrupt  should  be  dis- 
charged — 

"  *  unless  he  has  *  *  *  ( 2 )  given  a  pref- 
erence as  herein  defined,  and  within  six 
months  prior  to  the  filing  of  the  petition 
against  him,  which  has  not  been  surrendered 
to  the  trustee;  *  •  •  (4)  made  a  trans- 
fer of  any  of  hie  property  which  any  creditor 
who  has  proved  his  claim  in  the  proceedings 
might,  at  the  time  of  the  filing  of  the  peti- 
tion, have  impeached  as  fraudulent  if  he  had 
been  a  jud^rment  creditor,  unless  such  prop- 
erty shall  have  been  surrendered  to  the  trus- 
tee; •  •  •  or  (7)  secreted  or  conveyed 
any  of  his  property  to  avoid  its  being  admin- 
istered in  bankruptcy,  or  any  document  re- 
lating to  his  property  in  contemplation  of 
bankruptcy;  or  (8)  transferred  any  property 
otherwise  than  in  the  ordinary  course  of  his 
business,    in    contemplation    of    bankruptcy. 


•  > 


"As  finally  adopted  there  were  only  two 
grounds  left  in  the  act  for  denying  the 
charge.  Tliese  were:  (1)  That  the  bank- 
rupt had  committed  an  offense  punishable  by 
imprisonment  as  provided  in  the .  act. 
(2)  That  with  fraudulent  intent  to  conceal 
bis  true  financial  condition,  and  in  contem- 
plation of  bankruptcy,  he  had  destroyed,  con- 
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oealed,  or  failed  to  keep  books  of  account  or 
records  from  which  his  true  condition  might 
be  ascertained. 

"  The  amendment  of  February  6,  1903  (32 
Stat.  797),  enlarged  the  grounds  for  refus- 
ing a  discharge,  adding  the  only  one  which 
it  is  now  material  for  us  to  consider,  and 
which  is  found  in  section  14b,  which  reads  as 
follows : 

*'  '  Or  (4)  at  any  time  subsequent  to  the 
first  day  of  the  four  months  immediately 
•preceding  the  filing  of  the  petition  trans- 
ferred,    removed,    destroyed,     or    concealed, 

•  *  •  any  of  his  property,  with  intent  to 
hinder,     delay     or     defraud     his     creditors. 

•  •    msf,    pg^gy  ^.   Q^jg^2,  (C.  C.  A.  2d  Cir. 

1920)  26^  Fed.  619. 

The  act  necessarily  contemplates:  (1) 
That  a  voluntary  petitioner  will  be  dis- 
charged from  the  burden  of  his  debts;  and 
(2)  that  all  the  property  owned  by  him  at 
the  time  he  filed  his  petition  wil  be  distrib- 
uted among  his  creditors.  The  discharge  of 
the  bankrupt  does  not  affect  the  rights  of 
the  creditors  to  property  which  passes  into 
the  hands  of  the  trustee.  To  insure  distribu- 
tion of  all  the  bankrupt's  property  the  trus- 
tee is  given  the  power  to  assert,  not  only 
any  right  which  the  debtor  could  have  as- 
serted, but  also  any  right,  remedy,  or  power 
of  a  creditor  holding  a  lien  or  unsatisfied 
execution.  The  statute,  as  already  pointed 
out,  specifically  sets  forth  the  grounds  of 
objection  to  a  discharge.  But  nowhere  is  it 
declared  to  be  a  ground  of  objection  that 
after-acquired  property  would  be  unaffected 
by  the  claims  of  creditors.  On  the  contrary, 
one  of  the  main  purposes  of  the  act  is  to 
relieve  after-acquired  property  from  such 
claims.  Elberton  Bank  v.  Swift,  (C.  C.  A. 
5th  Cir.  1920)   268  Fed.  305. 

Vol.  I,  p.  661,  sec.  14b.     [First  ed., 
1912  Supp.,  p.  549.] 

I.  Generally. 
II.  Objections  to  Bankrupt's  Discharge. 
IV.  Determination. 

I.  GZNEBAIXT    (p.  602) 

Discharge  as  a  matter  of  right. — To  the 
aame  effect  as  the  first  paragraph  of  original 
annotation,  see  Feder  v.  Goetz,  (G.  C.  A.  2d 
Cir.  1920)    264  Fed.  619. 

Summary  jurisdiction  over  bankrupt  after 
discharge. — Although  a  bankrupt  has  been 
discharged,  he  may  be  summarily  compelled 
to  surrender  property  which  he  has  con- 
cealed from  his  trustee.  In  re  Margolies, 
(C.  C.  A.  2d  Cir.  1920)  266  Fed.  203.  Ke- 
garding  the  jurisdiction  of  the  bankruptcy 
court  in  such  a  case,  the  court  said: 

^  Bankrupt's  doctrine  is  that  because,  and 
solely  because,  he  has  a  discharge,  the  court 
is  without  power  (unless  and  until  the  dis- 
charge is  revoked)  to  compel  him  by  order 
to  surrender  concealed  property,  which,  ex- 


cept for  the  discharge,  it  would  be  a  con- 
tempt for  him,  after  such  order,  to  retain. 
Sections  2(7),  (1>3),  (15),  and  7(2),  of 
Bankruptcy  Act.  It  is  not  argued  that  dis- 
charge gives  complete  immunity  for  undis- 
covered wrong;  it  is  admitted  that  plenary 
suits  under  sections  67  and  70  may  still  be 
brought;  but  it  is  said  that  the  personal 
control  of  court  over  bankrupt,  by  which  he 
may  be  summarily  required  under  pain  of 
contempt  to  surrender  whatever  he  unlaw- 
fullv  retains  from  his  trustee  {In  re 
Schiesinger,  102  Fed.  117,  42  C.  C.  A.  207), 
vanished  with,  and  by  reason  of,  discharge. 

"  No  such  quality  is  expreesly  given  dis- 
charge by  the  act;  but  by  inference  from 
section  14  it  is  urged  that,  since  a  discharge 
must  be  refused  if  a  bankrupt  has  concealed 
his  property  with  intent  to  hinder,  etc.,  or 
has  refused  to  obey  lawful  orders  of  the 
court,  it  follows  that,  when  the  court  dis- 
charges, it '  certifies '  that  the  a/pplying  bank- 
rupt has  not  concealed,  etc.,  and  has  obeyed 
all  lawful  orders;  wherefore  it  is  a  disre- 
gard of  its  own  judgment  summarily  to  hale 
a  discharged  bankrupt  before  the  court  that 
found  so  much  in  his  favor. 

"  This  view  of  discharge  is  merely  wrong- 
In  granting  discharges  the  court  adjudges  or 
•  certifies '  nothing  further  than  that  affirma- 
tive proof  has  not  been  given  establishing 
the  existence  of  one  or  more  of  the  grounds 
for  refusing  discharge.  The  language  of  sec- 
tion 14  is  that  the  judge  'shall  •  •  • 
discharge  the  applicant  unless'  he  has  done 
a  forbidden  thing;  and  that  this  language 
has  been  construed  to  mean  unless  the  ob- 
jecting parties  show  that  he  has  done  the 
forbi^en  is  too  well  known  to  require  cita- 
tion. That  discharge  is  not  a  certificate  of 
character  we  have  recently  pointed  out. 
In  re  Hughes,  262  Fed.  500  (opinion  Dec. 
10^  1919).  Indeed  the  act  itself  defines 
'discharge'  to  mean  a  'release'  from  prov- 
able debts  other  than  those  excepted  by  the 
statutes.  Section  1,  subsec.  12.  As  has 
recently  been  said,  a  'discharge  operates 
merely  to  extinguish  creditors'  claims.'  In  re 
Walsh,  256  Fed.  654,  168  C.  C.  A.  47.  *  •  * 
The  whole  act  should  be  construed  in  the 
spirit  of  the  last  paragraph  of  section  2, 
which  declares  that  'nothing  in  this  section 
contained  shall  be  construed  to  deprive  a 
court  of  bankruptcy  of  any  power  it  would 
possess  were  certain  specific  powers  not 
herein  enumerated.'  But  the  court's  power 
over  the  estate  does  not  end  until  the  estate 
is  closed  by  the  discharge  of  the  trustee  upon 
the  settlement  of  this  account  (Clark  v, 
Pidcock,  129  Fed.  750,  64  C.  C.  A.  273),  or 
by  the  revesting  of  the  estate  in  the  bankrupt 
by  the  confirmation  of  a  composition  {In  re 
Hollins,  238  Fed.  787,  151  C.  C.  A.  637).  It 
is  also  opposed  to  the  history  and  spirit  of 
bankruptcy  legislation  to  affix  or  annex  to 
discharge  anything  more  than  the  statute 
explicitly  gives  to  it.     All  discharges  are  a 
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('omvHrntively  inodem  innovation,  mitigating 
the  status  of  bankruptcy,  which  historically 
was  terminable  only  by  death  or  annulment. 

**  The  point  before  us  was  presented  in 
JBw  parte  Walters,  L.  R.  18  Eq.  701,  in  1874, 
where  one  partner,  a  discharged  bankrupt, 
had  used  his  employment  by  the  creditors' 
committee  to  devote  funds  of  the  e»itate  to 
paying  his  private  creditors.  He  wa«  pro- 
ceeded against  as  for  a  contempt,  and  it  was 
held: 

*'  *  There  is  no  distinction  by  reason  of  the 
fact  that  the  debtors'  discharge  had  been 
granted  before  this  money  was  misapplied. 
The  discharge  only  releases  them  from  the 
debts  provable  •  ♦  •  —  not  ^rora  the  obli- 
gation to  perform  the  duties  prescribed  by 
the  statute.' 

"  In  later  Engli«<h  statutes  a  discharged 
bankrupt  is  specifically  subjected  to  pun- 
ishment as  for  contempt  if  he  fails  to  give 
the  trustee  such  assistance  as  is  required  in 
the  *  realisation  '  of  the  estate  —  Bankruptcy 
Act  1914.  part  I.  §  2«  (9)  —but  the  Waters 
Case  rests  on  language  as  general  as  that  of 
our  statute. 

"  The  question  argued  has  been  decided  ad- 
versely to  this  petitioner  in  the  lower 
courts  —  assuming  (as  we  do)  that  the  power 
to  examine  a  Imnkrupt  as  to  his  estate  is 
fundamentally  the  same  as  that  which  com- 
pels him  to  give  up  or  turn  over  whatever 
he  has  no  right  to  retain.  Mr.  Olmstead, 
referee,  in  the  Massachusetts  district,  con- 
sidered it  at  large  in  In  re  Peters,  1  Am. 
Bankr.  B.  248.  as  did  also  Mr.  Wise,  i-eferee 
in  the  Southern-  district  of  New  York  in  In 
re  W^estfall.  8  Am.  Bankr.  R.  431,  and  the 
latter  decision  was  expressly  approved  and 
confirmed  by  Adams,  District  Judge."  To 
same  effect,  see  Iievy  c.  Schorr,  (C.  C.  A.  3d 
Cir.  1920)   266  Fed.  207. 

Groundi  for  refusing  discharge  in  general. — 
To  the  same  effect  as  the  original  annotation, 
see  Robinson  r.  Williston,  (C.  C.  A.  Ist  Cir. 
1920)    286  Fed.  970. 

Tjarheg. — A  delay  of  eighteen  months  after 
the  application  for  a  discharge  is  made  be- 
fore a  hearing  is  had  has  been  held  not  to 
be  neglect  or  laches  which  will  justifv  a  dis- 
missal. In  re  Neal.  (N.  D.  Oa.  1921)  270 
Fed.  289,  wherein  the  court  said: 

"  While  undouhtedlv  the  apolicant  for  dis- 
charge is  under  the  usual  duties  of  diligence 
imposed  on  suitors,  they  are  not  to  be  de- 
rived from  or  measured  by  the  quoted  section. 
The  judge  is  commanded  to  do  three  things: 

(1)  Hear  the  application  for  discharge  and 
the    proofs    and    pleas    in  opposition    to    it; 

(2)  investigate  the  merits  of  the  application; 
and  (3)  dischnrge  the  applicant,  unless  he 
has  done  the  thinsrs  named  in  the  statute. 

"  To  dismiss  this  application  unheard 
would  be  simpiv  to  flv  in  the  face  of  this 
mandate.  The  fact  that  from  some  unknown 
cause  the  hearing  was  not  had  seasonably 
will  not   warrant   the   judge   in    refusing  to 


hear  at  all,  in  declining  to  investigate  the 
merits  of  the  applicaticni,  or  to  di^chargc  the 
applicant.  It  would  bo  to  amend  the  statute 
and  add  another  spetMfication  to  the  grounds 
for  refusing  a  discharge,  to  penalize  a  want 
of  diligence  in  pressing  for  a  hearing  as 
heavily  as  the  commission  of  the  crimes^  and 
frauds  mentioned  in  the  section.  A  bank- 
ruptcy case  is  one  in  equity.  The  extreme 
penalty  for  neglijicnce  in  failing  to  press  for 
a  trial,  as  fixed  liy  equity  rule  No.  57  (198 
Fed.  xxxiv,  11.5  C.  C.  A.  xxxiv)  is  di»ruis:4fll 
without  prejudice;  but  a  dismissal  of  this 
application  would  be  to  bar  a  discharge  en- 
tirely, for  a  new  application'  could  not  now 
be  filed  in  this  case,  nor  could  tlicse  debts 
be  discharged,  even  by  another  bankruptcy. 
In  re  Silverman,  157  Fed.  675,  85  C.  C.  A. 
224,  and  cases  cited.  I'arties  at  interest 
whose  rights  are  suffering  from  delay  in 
hearing  an  application  for  di.<«charge  may 
move  the  court  to  tix  a  time  for  the  hearing 
under  penalty  of  dismissal,  should  the  appli- 
cant not  proceed  with  the  giving  of  his 
notices,  but  there  apipears  in  this  case  only 
acquiescence  in  the  delay.  No  sufficient  rea- 
son to  the  contrary  being  shown,  the  dis- 
cbarge applied  for  will  be  granted.*' 

II.  Objections   to   BANKRrpT*8    Dtsohaboe 

(p.  664) 

Specifications  of  objections  — General  re  qui- 
Riti'8. —  Specifications  of  obiection  are  suffi- 
cient, if  they  fairly  apprise  the  bankrupt  of 
the  nature  and  grounds  of  the  objection 
which  is  being  made  to  his  discharge.  In  re 
Simon,   (D.  C.  Mass.  1920)  268  Fed.  1006. 

IV.  Determination  (p.  673) 

Motion  to  vacate  order  dismissing  pettticn 
for  discharge. — Although  the  dismissal  of  a 
petition  for  a  discharge  may  have  been  error 
yet  the  court  may  on  the  ground  of  laches 
refu.se  to  vacate  such  order  of  dismissal. 
In  re  Overstreet,  (S.  D.  Fla.  1920)  268  Fed. 
987. 

Vol.  I,  p.  677,  sec.  14b  (1).    [First 

ed.,  1912  Supp.,  p.  657.1 
Making  falae  oath. —  In  In  re  Lundberg, 
(C.  C.  A.  7th  Cir.  1920)  272  Fed.  107, 
'*  the  objections  charged  that  appellant  made 
a  false  oath  in  hi«  schedule,  in  that  he 
denied  ownership  of  any  real  estate,  whereas 
the  objections  asserted  that  he  in  fact  owned 
lots  23  and  24  in  block  4  of  Rood  k  Weston's 
addition,  etc.  On  July  18,  1017,  appellee  got 
a  judgment  against  appellant,  which  becam« 
a  lien  upon,  and  for  several  times  the  value 
of,  those  lots.  Within  less  than  20  days 
after  the  making  of  the  alleged  false  oath, 
appellee  got  a  tax  title  to  the  lots.  More 
than  2  years  before  he  made  the  alleged  false 
oath,  the  bankrupt  executed  a  warranty  deed 
to  the  property  in  question,  but  it  had  never 
been  recorded."    It  was  held  that  a  discharge 
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was  not  barred  on  the  ground  that  the  bank- 
rupt had  made  a  false  oath. 

In  In  re  Schroeder,  (E.  D.  N.  Y.  1920) 
264  Fed.  862,  in  which  case  it  was  claimed 
that  a  transfer  to  the  bankrupt's  wife  was 
in  anticipation  of  his  being  drafted,  the 
evidence  was  held  to  show  that  the  transfer 
was  made  because  he  feared  an  action  against 
him  would  result  in  a  judgment,  and  that  no 
real  transfer  was  intended,  and  that  he  was 
guilty  of  making  a  false  oath  in  failing  to 
set  forth  in  the  schedule  his  rights  in  the 
property  transferred. 

Offense  must  be  knowingly  and  fraudu- 
lently committed  —  In  general. —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
annotation,  see  In  re  Wilson,  (D.  C.  Md. 
1920)   269  Fed.  845. 

The  making  of  a  false  oath  is  not  a  ground 
for  denying  a  discharge,  unless  it  was  know- 
ingly and  fraudulently  made,  and  .  that  it 
was  so  made  must  be  shown  by  clear  and 
convincing  evidence.  Humphries  i*.  Nalley, 
(C.  C.  A.  5th  Cir.  1920)  2uy  Fed.  607. 

Making  false  oath, —  Where  a  bankrupt 
stated  under  oath  that  he  had  no  property 
when  his  voluntary  petition  was  filed  when 
in  fact  $30  in  money  was  due  to  him  from 
his  employer  on  account  of  wages  earned,  and 
he  had  in  his  possession  and  owned  $25  in 
lawful  money  and  household  goods  and  furni- 
ture of  the  value  of  about  $150,  it  was  held 
that  he  was  not  guilty  of  wilfully,  know- 
ingly and  fraudulently  making  a  false  oath 
in  regard  to  his  property  where  it  appeared 
that  he  used  the  only  money  he  had  in  pay- 
ing costs  in  the  bankruptcy  proceedings  and 
that  he  was  entitled  to  the  other  property 
under  a  claim  of  exemption.  Humphries  v. 
Kalley,  (G.  C.  A.  6th  Cir.  1920)  269  Fed. 
607.     The  court  said: 

'^  No  evidence  adduced  was  inconsistent 
with  the  conclusion  that  the  bankrupt  was 
innocent  of  any  fraudulent  purpose  or  intent 
to  deprive  the  trustee  or  any  creditor  of  any 
right.  So  far  as  appears,  the  bankrupt,  who 
was  a  laborer  working  for  wages,  voluntarily 
made  a  full  and  true  disclosure  of  bi«  coi*- 
dition  when  he  testified  at  the  meeting  of 
his  creditors.  The  use  of  the  only  money 
he  had  in  paying  costs  of  the  proceeding 
indicates  the  absence  of  any  intention  to 
improperly  withhold  that  part  of  his  prop- 
erty for  his  own  use  or  benefit.  The  only 
other  property  he  is  shown  to  have  been 
entitled  to  was  such  that  it  could  have  been 
retained  under  a  claim  of  exemption.  It  was 
not  disclosed  that  he  did  anything  to  conceal 
or  hide  any  of  his  property." 

Vol.  I,  p.  683,  sec.  14b  (2).     [First 

ed.,  1912  Supp.,  p.  558.] 

Concealment  of  financial  condition — Altera- 
tion  of  hooks. —  The  fact  that  there  was  an 
alteration  in  two  items  of  one  of  the  ledger 
accounts  has  been  held  not  to  show  a  falsifi- 


cation of  the  bankrupt's  books  of  account 
with  intent  to  conceal  his  financial  condition 
where  there  is  no  evidence  showing  that  the 
change  was  made  by  the  bankrupt,  and  it 
ajj}. eared  that  the  cash  book  showed  the  items 
correctly  and  that  the  change  in  no  way 
affected  the  status  of  the  business  as  to  its 
financial  condition.  In  re  Rivas,  (S.  D.  Fla. 
1920)   268  Fed.  690. 

Destruction  of  cancelled  checks  and  stubs. — 
The  fact  that  a  bankrupt  destroyed  his  can- 
celled checks  and  stubs  when  he  turned  his 
business  over  to  his  largest  creditor  has  been 
held  not  to  establish  an  intent  to  conceal  his 
financial  condition  where  there  was  no  proof 
that  any  ledger  was  destroyed  and  the  bank- 
rupt and  his  attorney  stood  ready  at  all  times 
to  produce  any  or  all  of  the  books  desired 
bv  the  trustee.  In  re  Rivas,  (S.  D.  Fla. 
1920)  268  Fed.  600. 

''Failed  to  keep  books  of  aceoimt.'' — In 
In  re  Simon,  (D.  G.  Mass.  1920)  268  Fed. 
1006,  it  was  said: 

"  The  absence  of  peraonal  books  and  papers 
has  made  it  impossible  to  trace  what  became 
of  large  amounts  of  cash  received  by  the  bank- 
rupt. I  am  unable  to  believe  that  this  result 
is  accidental  I  have  no  doubt  that  the  lack 
of  all  data  about  personal  transactions,  ag- 
gregating many  thousand  dollars,  was  inten- 
tional, and  was  brought  about  by  the  bank- 
rupt for  the  purpose  of  concealing  what  had 
been  done.  The  specification  baaed  on  con- 
cealment of  books  of  acount  is  sustained.'* 

Effect  of  acquittal  on  charge  of  fraud. — 
The  fact  that  the  bankrupt  was  acquitted  by 
direction  of  the  court  on  the  trial  of  an 
indictment  for  fraudulent  concealment  of 
ff'^^pts  has  no  bearing  on  ipecifications  of  ob- 
jectiona  to  discharge  baeed  on  concealment 
of  financial  condition.  In  re  Simon,  (D.  C. 
Mase.  1920)  268  Fed.  1006. 

vol.  I,  p.  689,  sec.  14b  (3).    [First 

ed.,  1912  Supp.,  p.  560.] 

Construction. —  This  provision  and  section 
17,  infra,  are  not  mutually  exclusive.  So  it 
is  said  in  a  case  where  the  contrary  conten- 
tion was  made: 

''Although  section  17  can  have  no  applica- 
tion to  a  bankrupt  who  has  been  refused  a 
discharge  under  section  14b,  I  do  not  think 
the  two  sections  are  mutually  exclusive,  or 
even  in  pari  materia.  Section  17  is  for  the 
benefit  of  the  creditor  whose  claim  is  covered 
thereby,  and  to  be  invoked  by  him  only. 
It  comes  into  operation  only  after  the  bank- 
ruptcy court  has  done  its  work,  and  can 
hardly  ever  be  applied  by  such  court,  unless 
in  a  second  bankruptcy.  Section  14b  is  ad- 
dressed to  the  bankruptcy  court  only,  and 
is  not  for  the  benefit  of  any  particular  cred- 
itor or  class  of  creditors,  and  by  its  express 
terms  may  be  invoked  on  any  application  for 
discharge  by  the  trustee  or  other  party  in 
interest  to  entirely  defeat  the  discharge.    The 
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purpose  of  the  section  is  to  preserve  the  dis- 
charge feature  of  the  Bankruptcy  Act  from 
abuse,  and  deny  its  benefits  to  one  who  has 
shown  himself  unworthy  of  them  in  any  of 
the  ways  specified  in  the  section.  The  section 
is  at  bottom  one  of  penalty  or  forfeiture,  and 
one  of  the  things  penalized  is  the  commercial 
dishonesty  manifested  by  obtaining  a  credit 
on  a  materially  false  statement  in  writing, 
made  to  induce  the  credit.  This  section,  hav- 
ing its  own  purpose,  must  be  construed  ac- 
cording to  its  own  terms,  and  independently 
of  section  17."  In  re  Day,  (N.  D.  Ga.  1920) 
268  Fed.  871. 

Application. —  There  is  nothing  in  the 
words  of  this  provision  nor  in  the  history 
of  its  adoption  and  its  amendment  to  con- 
fine it  in  its  application  to  merchants.  It 
applies  to  all  who  ask  for  a  discharge  in 
bankruptcy.  Tn  re  Day,  (N.  D.  Ga.  1920) 
268  Fed.  871. 

False  statement  in  writing — In  general. — 
*'It  is  plain  that  the  intention  of  Congress 
was  to  extend  not  the  statute  to  all  cases  of 
false  written  statements  where  credit  hap- 
pens to  be  given,  and  the  thought  being  to 
confine  the  statute  to  cases  where  the  de- 
cision to  give  credit  was  induced  by  the  false 
statement.  Such  statement  must  be  a  finan- 
cial statement,  as  distinguished  from  a  mere 
misrepresentation."  In  re  Morgan,  (C.  G.  A. 
2d  Cir.  1920)  267  Fed.  969. 

A  *'  materially  false  statement  in  writing  " 
cannot  be  confined  to  a  financial  statement 
made  by  the  bankrupt,  or  a  statement  of  his 
financial  condition,  but  may  include  any 
'<  materially  false  statement  in  writing " 
made  by  the  bankrupt  for  the  purpose  of 
obtaining  money  or  property  on  credit  and 
by  which  property  or  money  is  obtained. 
Such  a  false  statement,  however,  should  not 
be  created  by  inference  alone  from  acts  of 
the  bankrupt.  Robineon  v.  Williston,  (C.  C. 
A.  1st  Cir.  1920)  266  Fed.  970. 

This  provision  is  not  to  be  confined  to 
statements  of  general  financial  condition  but 
covers  any  material  statement  of  fact  made  in 
writing  to  the  creditor  to  induce  the  credit. 
In  re  Day,  (N.  D.  Ga.  1920)  268  Fed.  871. 

**  The  phrase  *  for  the  pnrpose  of  obtaining 
credit'  contemplates  a  statement  fitted  to 
such  purpose.  It  is  intended  to  mean  '  to 
obtain  money  or  property  on  credit.'  Each 
of  the  phrases  in  the  statute  must  be  given 
its  appropriate  meaning.  The  phrases  '  on 
credit '  and  '  for  the  purpose  of  obtaining 
credit '  should  not  be  treated  as  redundant. 
The  phrase  'upon  a  materially  false  state- 
ment '  follows  immediately  after  '  on  credit,' 
and  therefore  it  is  apparent  that  Congress 
intended  to  qualify  the  whole  clause,  to 
'obtain  money  or  property  on  credit.'  We 
think  it  was  intended  to  mean  that  the  credit 
obtained  upon  a  materially  false  statement 
required  the  falsity  to  be  tested  as  to  its  ma- 
teriality   to    the   obtaining    of    the    credit." 


In  re  Morgan,   (C.  C.  A.  2d  Cir.  1920)   267 
Fed.  959. 

Intent  —  Guilty  knowledge  essential. —  To 
the  same  efl'ect  as  the  original  annotation, 
see  In  re  Matthews,  (C.  C.  A.  7th  Cir.  1921) 
272  Fed.  263. 

In  order  to  bring  a  statement  within  this 
section  it  must  have  been  intentionally  and 
knowingly  false  and  coupled  with  an  inten- 
tion to  deceive  and  the  creditor  must  have 
relied  on  the  statement  when  parting  with 
his  money  or  property.  In  re  Lundberg,  (C. 
C.  A.  7th  Cir.  1920)   272  Fed.  107. 

Statement  negligently  made. — Although  a 
statement  may  have  been  negligently  made 
yet  the  bankrupt  may  be  granted  a  discharge 
where  there  is  an  absence  of  intent  to  de- 
fraud. In  re  Matthews,  (C.  C.  A.  7th  Cir. 
1921)   272  Fed.  263. 

Statement  of  amount  invested. — A  state- 
ment made  in  writing  by  the  bankrupt  that 
he  has  k  specified  sum  "  invested  "  is  a  state- 
ment of  fact,  not  an  estimate  of  value,  and 
where  it  appears  that  it  was  false  and  that 
credit  was  obtained  by  means  of  such  state- 
ment a  discharge  is  properly  refused.  In  re 
Simon,   (D.  C.  Mass.  1920)   268  Fed.  1006. 

False  statement  to  trust  company. — ^A  dis- 
charge may  be  refused  on  a  finding  that  the 
bankrupt  obtained  money  on  credit  on  a  ma- 
terially false  statement  in  writing  made  by 
him  to  a  trust  company  for  the  purpose  of 
obtaining  credit.  Perlmutter  v.  Hudspeth, 
(C.  C.  A.  3d  Cir.  1920)  264  Fed.  957. 

Signing  of  worthless  check. — A  bankrupt, 
by  signing  a  worthless  check,  does  not  make 
a  "  materially  false  statement  in  writing  " 
within  the  meaning  of  this  section.  Robin- 
son V.  Williston,  (C.  C.  A.  1st  Cir.  1920)  266 
.Fed.  970,  wherein  it  was  said: 

'*  Did  the  bankrupt  in  this  case,  by  sign- 
ing a  check,  which  is  simply  a  request  to  a 
bank  to  pay  to  the  payee  a  certain  sum  of 
money  upon  its  presentation,  make  any  '  ma- 
terially false  statement  in  writing'?  It  is 
true  that  a  check  purports  to  be  drawn  upon 
a  bank  where  the  maker  has  funds  or  credit, 
and  from  his  act  in  giving  the  check  this 
may  be  inferred.  If  the  bankrupt  had  made 
an  oral  statement  at  the  time  the  check  was 
given,  that  it  was  good,  or  would  be  paid 
when  presented,  or  that  his  account  was 
overdrawn  but  that  he  had  made  arrange- 
ments with  the  bank  on  which  it  was  drawn 
by  which  it  would  be  paid,  none  of  these  oral 
statements  would  have  been  a  bar  to  his 
discharge. 

"  We  think  it  was  the  evident  design  of 
Congress  to  confine  the  objecting  creditor  to 
the  limits  of  a  specific  statement  in  writing 
made  by  the  bankrupt,  and  that  such  state- 
ment cannot  be  extended  bevond  the  fair 
and  necessary  meaning.  This  is  the  view 
taken  of  this  section  by  the  Court  of  Appeals 
for  the  Eighth  Circuit  in  International  Har- 
vester Co.  of  America  v.  Carlson,  217  Fed. 
736,    133   C.    C.    A.   430.     In  this   case   the 
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bankrupt  had  made  a  financial  statement, 
and  under  the  head  of  '  assets '  upon  one 
page  had  listed  certain  property  which  he 
possessed  and  stated  its  value;  and  upon 
another  page,  under  the  heading  of  '  busi- 
ness liability/  there  were  numerous  subheads, 
such  as  '  Owing  for  merchandise,  notes,  or 
accounts  past  due,  owing  to  banks,  bor- 
rowed money  other  than  bank,  taxee,  rent,  or 
other  bills  payable,'  etc.,  and  opposite  these 
various  items  was  a  column  for  the  insertion 
of  the  proper  amount.  He  left  the  schedule 
of  liabilities  entirely  blank  in  the  state- 
ment, and  it  was  contended  that,  because 
he  had  done  so,  he  had  stated  that  he  owed 
nothing  that  could  properly  come  under 
either  of  these  heads,  whereao,  in  fact,  he 
was  indebted  in  considerable  sums  under 
each  head;  and  the  court  said  (217  Fed.  at 
page  739,  133  C.  C.  A.  432)  : 

"  '  We  do  not  think  that  an  omission  con- 
stitutes a  ''material  statement,"  within  the 
meaning  of  section  14  of  the  Bankruptcy  Act. 
There  is  nothing  in  any  other  part  of  the 
form  which  declares  that  blanks  unfilled  are 
to  be  construed  as  representing  that  nothing 
is  owing  under  the  heading.  A  **  material 
statement"  means,  not  a  blank,  nor  an  in- 
ference from  a  blank.  There  must  be  a 
direct  statement,  either  negative  or  positive, 
which  is  false,  to  justify  the  denial  of  the 
bankrupt's  discharge.' 

''We  think  this  is  the  correct  construction 
to  be  placed  upon  this  section.  In  In  re  Kea 
Brothers,  (D.G.)  251  Fed.  431,  District  Judge 
Bourquin  held  that  a  check  drawn  upon  a 
bank  where  the  maker  had  neither  money  nor 
credit,  while  a  false  representation,  was  not 
a  false  statement  which  will  defeat  the  bank- 
rupt's right  to  a  discharge. 

"  While  we  do  not  fully  concur  in  the 
distinction,  which  is  made  by  the  learned 
judge,  between  a  false  representation  and  a 
false  statement,  we  think  the  conclusion  that 
he  reached  was  right.  No  other  reported  case 
has  been  cited  by  counsel,  and  after  a  care- 
ful examination  we  have  been  unable  to  find 
one  in  which  the  exact  question  which  we  are 
considering  has  been  before  the  court." 

Refusal  of  discharge. —  It  was  not  intended 
that  a  bankrupt  should  be  refused  a  dis- 
charge from  all  of  his  debts  because  he  had 
contracted  one  or  more  fraudulently.  In  re 
Morgan,  (C.  C.  A.  2d  Cir.  1920)  267  Fed.  959. 

Vol.  I,  p.  694,  sec.  14b  (4).    [First 

ed.,  1912  Supp.,  p.  562.] 
What  constitutes  concealment,  removal,  or 
destruction  of  property. — A  suspicion  that 
the  bankrupt  has  concealed  OrSsets  is  not 
sufficient  ground  for  refusing  him  his  dis- 
charge under  this  section.  McCutcheon  v. 
Townley,  (C.  C.  A.  8th  Cir.  1920)  266  Fed. 
985. 

What  conititutes  concealment,  removal  or 
destruction  of  property  —  Transfer  to  wife's 


hrother-in-lauj. —  In  In  re  Rosenberg,  (S.  D. 
N.  Y.  1920)  268  Fed.  658,  it  was  held  that 
concealment  of  assets  was  not  established  by 
evidence  showing  a  transfer  by  the  bankrupt 
to  his  wife's  brother-in-law  of  property  which 
was  not  listed  in  the  bankrupt's  schedules. 

Use  of  money  to  pay  living  ewpenses  and 
debts. —  The  fact  that  the  bankrupt  lived  on 
money  collected  and  paid  some  individual 
debts  does  not  constitute  concealment  of 
assets  with  intent  to  hinder  or  delay  cred- 
itors. In  re  Rivas,  (S.  D.  Fla.  1920)  268 
Fed.  690. 

A  general  assignment  for  the  benefit  of 
creditors  where  not  made  with  any  actual 
intent  to  hinder,  delay  or  defraud  creditors, 
has  been  held  to  be  no  ground  for  refusing 
a  discharge  even  though  made  within  four 
months  prior  to  the  commencement  of  bank- 
ruptcy proceedings.  If  a  discharge  is  to  be 
refused  to  a  bankrupt  because  he  has  made 
an  assignment  for  the  benefit  of  creditors, 
he  is  punished  for  an  act  which  was  not 
illegal  at  the  time  it  was  done,  which  was 
neither  malum  in  se  nor  malum  prohibitum, 
not  being  '  prohibited  by  the  bankruptcy 
law  absolutely  in  every  event,'*  but  "void- 
able only  in  case  bankruptcy  proceedings 
should  be  begun  " ;  and  as  "  at  the  time  when 
it  was  made  the  institution  of  such  pro- 
ceedings was  uncertain "  it  seems  to  this 
court  a  hard  and  subtle  construction  to  say 
that  such  an  act,  legal  when  done  and 
morally  unobjectionable,  shall  have  the  effect 
of  depriving  a  bankrupt  of  his  discharge  in 
the  event  of  its  turning^  out.  that  bank- 
ruptcy proceedings  happen  to  be  inetituted 
against  him.  We  will  not  hold  that  such  a 
penalty  shall  be  imposed  upon  the  bankrupt, 
in  the  absence  of  a  clear  provision  in  the 
act  imposing  it  upon  him.  Feder  v.  Qoetz, 
(C.  C.  A.  2d  Cir.  1920)  264  Fed.  619. 

Intent. —  The  word  intent  as  used  in  this 
section  has  been  construed  as  meaning  actual 
intent.     Feder  f.   Goetz,    (C.   C.  A.  2d   Cir. 

1920)  264  Fed.  619. 

Evidence  —  Property  in  bankrupt  must  be 
shovm. —  In  In  re  Croonborg,  (C.  C.  A.  7th 
Cir.  1920)  268  Fed.  352,  it  was  held  that  a 
recommendation  made  by  a  special  master 
for  a  discharge  should  be  sustained  where 
the  evidence  though  conflicting  tended  to  show 
that  certain  property  which  was  not  sched- 
uled belonged  to  the  wife  of  the  bankrupt. 

Vol.  I,  p.  703,  sec.  1 5a.    [First  ed., 

1912  Supp.,  p.  568.] 
Notice  not  given  of  application  for  dis- 
charge.—  Where  a  petition  to  set  aside  a 
discharge  is  based  on  the  fact  that  no  notice 
of  an  application  for  a  discharge  was  given 
as  required  by  section  5Sa  (9)  of  this  act 
but  no  fraud  is  alleged  the  limitation  as  to 
time  contained  in  this  section  is  not  appli- 
cable.   Ellison  V,  Weintrob,  (C.  C.  A.  4th  Cir. 

1921)  272  Fed.  466. 
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Vol.  I,  p.  706,  sec.  16a.     [First  ed., 

1912  Supp.,  p.  6G9.] 

Discharge  of  bankrupt  corporation  as  re- 
leasing individual  liability  of  officers  and 
jdirectors. —  In  view  of  the  provisions  of  sec- 
tion 4b  fl  Fed.  Stat.  Ann.  (2d  ed.)  578] 
and  of  this  section^  a  confirmation  of  a  com- 
position offered  by  a  bankrupt  corporation 
does  not  release  its  president  from  liability 
under  a  state  statute  providing  that  the 
president,  treasurer,  and  directors  of  every 
domestic  corporation  shall  be  jointly  and 
severally  liable  for  its  debts  and  contracts 
contracted  or  entered  into  while  they  are 
officers,  if  any  statement  or  report  required 
by  the  provisions  of  the  state  statutes  was 
made  and  signed  by  them  which  wa«  false 
in  any  material  representation,  and  which 
they  knew,  or  on  reasonable  examination 
could  have  known,  to  be  false.  E.  S.  Parks 
Shellac  Co.  v.  Harris,  (Mass.  1921)  129  N.  E. 
(J17. 

A  surety  on  a  contractor's  bond  is  not  re- 
leased from  liability  by  the  contractor's  dis^ 
charge  in  bankruptcy  nor  by  the  confirmation 
of  a  composition  offered  by  him.  McClintic- 
Marshall  Co.  v.  New  Bedford,  (Mass.  1921) 
.131  N.  E.  444. 

Vol.  I,  p.  708,  sec.  17a.    [First  ed., 

1912  Supp.,  p.  570.] 

Construction. —  This  section  and  section 
14b  (3)  are  not. mutually  exclusive.  So  it 
is  said  in  a  case  where  the  contrary  conten- 
tion was  made: 

"Although  section  17  can  have  no  appli- 
cation to  a  bankrupt  who  has  been  refused  a 
discharge  under  section  1 4b,  I  do  not  think 
the  two  sections  are  mutually  exclusive,  or 
even  in  pari  materia.  Section  17  is  for  the 
benefit  of  the  creditor  whose  claim  is  covered 
thereby,  and  to  be  invoked  by  him  only.  It 
comes  into  operation  only  after  the  bank- 
ruptcy court  has  done  its  work,  and  can 
hardly  ever  be  applied  by  «>uch  court,  unless 
in  a  second  bankruptcy.  SeHion  14b  is  ad- 
dressed to  the  bankruptcy  court  only,  and  is 
pot  for  the  benefit  of  any  particular  creditor 
or  class  of  creditors,  and  by  its  express 
terms  may  be  invoked  on  any  application  for 
discharge  by  the  trustee  or  other  party  in 
interest  to  entirely  defeat  the  discharge. 
The  purpose  of  the  section  is  to  preserve  the 
discharge  feature  of  the  Bankruptcy  Act  from 
abuse,  and  denv  its  benefits  to  one  who  has 
shown  himself  unworthy  of  them  in  any  of 
the  ways  specified  in  the  section.  The  sec- 
tion is  at  bottom  one  of  penalty  or  forfeit- 
ure, and  one  of  the  things  penalized  i.s  the 
commercial  dishonesty  manifested  by  obtain- 
ing a  credit  on  a  materially  false  statement 
in  writing,  made  to  induce  the  credit.  This 
section,  having  its  own  purpose,  must  be 
construed   according  to   its  own   t^rms,  and 


independently  of  section  17."  In .  re  Dav, 
(N.  D.  Ga.  1920)    268  Fed.  871. 

The  question  of  the  nondischargeability 
of  a  debt  mav  be  considered  bv  the  court  on 
an  application  of  a  discharge  in  bankrupt^v. 
In  re  Wilson,  (D.  C.  Md.  1920)  269  Fed.  845. 

Revival  of  discharged  debt  —  Moral  ohliga- 
Hon  supporting  new  promise. —  To  the  same 
effect  as  the  original  annotation,  see  McClin- 
tic-Marshall  Co.  r.  Xew  Bedford,  (Mass. 
1921)    131  X.  E.  444. 

Vol.  I,  p.  716,  sec.  17a.  (2).    [First 

ed.,  1912  Supp.,  p.  573.] 

I.  False  pretenses  or  representations. 
II.  Wilful  and  malicious  injuries. 
III.  Miscellaneous. 

I.  False    Pretenses    or    Representationb 

(p.    716) 

Liability  for  obtaining  money  by  false  pre- 
tenses or  false  representations. —  In  general, 
—  To  the  same  effect  as  the  original  annota- 
tion see  M.  C.  Kiser  Co.  r.  Gerald,  (1920)  17 
Ala.  App.  648,  88  So.  49. 

''Judgments  in  actions  for  frauds.** — ^A 
judgment  in  replevin  for  goods  which  the 
bankrupt  obtained  on  a  note  by  a  falee 
representation  that  he  was  solvent  and  owned 
a  farm  when  in  fact  he  was  hopelessly  in- 
solvent at  the  time  and  shortlv  after  filed 
a  petition  and  schedules  in  bankruptcy  is  not 
released.  In  re  Kalk,  (N.  D.  N.  Y.  1921)  270 
Fed.  627. 

Money  is  ''property**  within  the  meaning 
of  this  section.  Bloemecke  v.  Applegate,  (C. 
C.  A.  3d  Cir.  1921)  271  Fed.  595. 

False  report  as  to  purchase  price  of  prop- 
erty.—  Money  obtained  by  the  president  of  a 
corporation  by  false  representation  that  he 
paid  more  for  property  bought  for  the  cor- 
poration than  he  actually  did  pay,  is  obtained 
by  false  pretenses  and  representations  within 
the  meaning  of  this  section  and  therefore  is 
a  liability  from  which  a  discharge  in  bank- 
ruptcy will  not  release  him.  Bloemecke  r. 
Applegate,  (C.  C.  A.  3d  Cir.  1921)  271  Fed. 
596. 

IT.  Wilful  and  Malioioits  Injuries  (p.  720) 
Physical  injury. — A  judgment  for  physical 
injuries  caused  by  a  person  who  was  negli- 
gently driving  an  automobile  while  intoxi- 
cated has  been  held  not  to  be  within  the 
exception  it  being  declared  that  Congress 
intended  to  draw  a  hard  and  fast  line  be- 
tween cases  in  which  the  bankrupt  intended 
to  do  harm  and  those  in  which  no  such  in- 
tention  existed.  In  re  Wilson,  (D.  C.  Md. 
1920)    269  Fed.  845. 

Misappropriation  of  funds. — An  indebt- 
edness "procured  unlawfully  and  by  mis- 
application of  funds,  credit  and  property  ** 
is  not  discharged.  Young  t\  City  Nat.  Bank, 
(Tex,  1920)  223  S.  W.  340. 
A  conversion  of  property. —  The  weight  of 


BANKRUPTCY 


361 


authority  is  that  jndgments  grounded  in  con- 
version are  dischargeable  unless  actual  fraud 
was  the  basis  of  the  judgment.  In  re  Kalk, 
(N.  D.  K.  Y.  1921)   270  Fed.  627. 

A  merchant  to  whom  goods  are  shipped  for 
sale  under  a  contract  that  the  proceeds 
thereof  should  belong  to  the  shipper  until 
all  indebtedness  was  paid  cannot  be  released 
by  a  discharge  in  bankruptcy  from  his  liabil- 
ity to  the  shipper  for  misappropriation  of 
the  proceeds  of  the  goods  sold.  Baker  t?. 
Bryant  Fertilizer  Co.,  (C.  C.  A.  4th  Cir. 
1921)  271  Fed.  478. 

III.  Miscellaneous  (p.  722) 

Support  of  wife  or  ehild. —  To  the  same 
effect  as  the  original  annotation,  eee  Black- 
stock  V.  Blackstock,  (C.  C.  A.  8th  Cir.  1920) 
265  Fed.  249. 

Vol.  I,  p.  728,  sec-  17a  (4).    [First 

ed.,  1912  Supp.,  p.  578.] 

The  word  "officer"  includes  an  officer  of 
a  private  corporation.  Bloemecke  t*.  Apple- 
gate,  (C.  C.  A.  3d  Cir.  1921)  271  Fed.  595. 

Fidadary  capacity  —  Corporate  officer. — An 
officer  of  a  corporation  who  purchases  prop- 
erty for  the  corporation  for  a  less  sum  than 
he  reports  and  who  retains  the  difference  for 
himself,  is  liable  for  a  debt  created  while 
acting  in  a  fiduciary  capacity  within  the 
meaning  of  this  section.  Bloemecke  v.  Apple- 
gate,  (C.  C.  A.  3d  Cir.  1921)  271  Fed.  595, 
affirming  In  re  Bloemecke  (D.  C.  X.  J.  1920) 
265  Fed.  343. 

Vol.  I,  p.  734,  sec.  18a.    [First  ed., 

1912  Supp.,  p.  579.] 

Proceedings  are  governed  by  equity  rules 
except  where  prescribed  by  the  statute.  In  re 
Fosgate,  (S.  D.  Fla.  1920)   268  Fed.  985. 

Petition. —  In  Stewart  Petroleum  Co.  v. 
Boardman,  (C.  C.  A.  8th  Cir.  1920)  264  Fed. 
826,  the  claim  of  the  petitioner  in  involun- 
tary proceedings  was  held  to  be  sufficiently 
pleaded  where  it  was  alleged  that  the  pe- 
titioner's claim  was  for  a  certain  sum,  money 
had  and  received  by  the  bankrupt  on  account 
of  a  protested  check,  representing  this  indebt- 
edness issued  by  the  bankrupt  to  the  peti- 
tioner, a  copy  of  which  was  attached  to  the 
petition. 

Necessity  of  pleading. — An  appearance  un- 
der this  section  is  not  recognized  without  a 
pleading.  In  re  Puget  Sound  Engineering 
Co..   (W.  D.  Wash.  1920)  270  Fed.  353. 

Vol.  I,  p.  738,  sec.  18b.     [First  ed., 
1912  Supp.,  p.  581.] 

The  thne  to  plead. —  This  provision  does 
not  grant  a  fixed  term  of  twenty  days  for 
appearance  and  answer.  Stewart  Petroleum 
Co.  1*.  Boardman,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  826. 


Answer — Oenerally. — Aa  answer  which 
does  not  put  in  issue  any  material  allega- 
tion of  the  petition  will  be  disregarded  by 
the  court.  In  re  Tidewater  Coal  Exch.,  (S.  D. 
X.  Y.  1921)   274  Fed.  1011. 

Where  a  subpoena  gave  the  bankrupt  the 
five  days  to  answer  before  instead  of  after 
the  return  day,  it  was  held  that  this  did  not 
deprive  the  bankrupt  of  full  notice  of  the 
proceeding  but  was  a  mere  irregularity 
which  presented  no  substantial  ground  for 
an  avoidance  of  the  subpoena.  Stewart 
Petroleum  Co.  v.  Boardman,  (C.  C.  A.  8th 
Cir.  1920)  264  Fed.  826. 

Intervention. —  In  In  re  Tidewater  Coal 
Exch.,  (S.  D.  N.  y.  1921)  274  Fed.  1011, 
the  court  denied  aa  a  matter  of  discretion  a 
motion  to  be  allowed  to  intervene  and  to  file 
an  answer  where  a  default  of  nearly  two 
months  had  run  against  the  petitioner  with- 
out any  excuse. 

Vol.  I,  p.  740,  sec.  18c.     [First  ed., 
1912  Supp.,  p.  582.] 

Verification — Form, — A  verification  to  a 
petition  by  the  president  of  a  bankrupt  cor- 
poration for  the  transfer  of  the  case  to  an- 
other district  is  sufficient,  where  it  alleges 
*•  that  the  facts  therein  set  out  are  true  to 
the  best  of  his  knowledge,  information,  and 
belief."  In  re  Okmulgee  Producing,  etc.,  Co., 
(D.  C.  Del.  1920)  265  Fed.  736.  The  court 
eaid: 

"  It  is  contended  that  this  is  not  a  com- 
pliance with  section  18c  of  the  Bankruptcy 
Act  which  provides:  'All  pleadings  setting 
up  matters  of  fact  shall  be  verified  under 
oath.'  The  form  of  the  oath  is  not  prescribed 
bv  the  act.  Section  30,  however,  provides 
tiiat  — 

"  'All  necessary  rules,  forms,  and  orders  as 
to  procedure  and  for  carrying  this  act  into 
force  and  efTect  shall  be  prescribed,  and  may 
be  amended  from  ^ime  to  time,  by  the  Su- 
preme Court  of  the  United  States.* 

"  In  pursuance  of  the  power  and  authority 
thus  conferred  the  Supreme  Court  prescribed 
certain  forms,  and  by  General  Order  38 
directed: 

"  *  The  several  forms  annexed  to  these  Gen- 
eral Orders  shall  be  observed  and  used  with 
such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case.' 

**  The  form  of  verification  prescribed  for  an 
involuntary  petition  in  bankruptcy  (form  3) 
is  absolute,  namely,  '  That  the  statements 
contained  in  the  foregoing  petition,  sub- 
scribed by  them,  are  true,'  while  the  form 
for  verification  to  a  voluntary  petition  (forms 
1  and  2)  is  qualified,  thus,  'That  the  state- 
ments contained  therein  are  true  according 
to  the  best  of  my  [their]  knowledge,  informa- 
tion and  belief.'  The  Supreme  Court  thereby 
recognized  both  the  absolute  and  the  qualified 
form  of  oath  as  being  within  the  meaning  of 
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the  statute.    Sabin  v.  Blake-McFall  Co.,  223 
Fed.  501,  505,  139  C.  C.  A.  49. 

"No  form  was  prescribed  for  a  motion  or 
petition  to  transfer  a  case  to  another  district. 
The  form  of  verification  annexed  to  the 
motion  in  the  case  at  bar  is  therefore  not 
in  conflict  with  any  form  or  General  Order 
prescribed  by  the  Supreme  Court.  It  is  not 
in  conflict  with  the  statute,  unless  the  veri- 
fication to  a  voluntary  petition  in  bankruptcy 
is  also  in  conflict  therewith,  which  cannot, 
owing  to  its  origin,  be  here  presumed.  The 
creditors,  in  support  of  their  contention  upon 
this  point,  cite  In  re  Vastbinder  (D.  C.)  126 
Fed.  417,  and  United  States  r.  Collins  (D.  C.) 
79  Fed.  65.  The  latter  case  is  not  one  aris- 
ing under  the  Bankruptcy  Act,  and  the 
former  considers  the  sufficiency  of  a  qualifled 
veriflcation  to  an  involuntary  petition  in 
bankruptcy.  Such  verification,  being  in  con- 
flict with  the  form  prescribed  by  the  Supreme 
Court,  presented  a  question  difl'ering  mate- 
rially from  the  one  now  before  this  court. 
I  am  of  opinion  that,  assuming,  but  not 
deciding,  the  motion  to  transfer  to  be  a 
pleading,  its  verification  satisfies  the  statu- 
tory requirement.  In  re  Milgraum  &  Oat 
(D.  0.)    129  Fed.  827." 

Vol.  I,  p.  741,  sec.  18d.     [First  ed., 

1912  Supp.,  p.  583.] 
Presumption  as  to  inaolvency  prior  to  ad- 
judication.— ^While  the  general  rule  is  that 
no  presumption  of  insolvency  at  a  date  prior 
to  that  of  filing  the  petition  in  bankruptcy 
arises  from  the  adjudication,  yet  this  rule 
does  not  forbid  a  presumption,  in  the  absence 
of  countervailing  evidence,  that  such  condi- 
tion existed  at  the  close  of  the  preceding  day. 
In  re  Star  Spring  Bed  Co.,  (C.  C.  A.  3d  Cir. 
1020)   265  Fed.  133. 

Vol.  I,  p.  745,  sec.  18e.     [First  ed., 
1912  Supp.,  p.  585.] 

Vacating  adjudications.- -An  application  by 
the  alleged  bankrupt  to  set  aside  an  adjudica- 
tion pro  confeseo  in  bankruptcy  will  be  dis- 
missed where  an  examination  of  the  answer 
which  is  presented  discloses  that  the  matters 
therein  pleaded  are  not  a  defense.  In  re 
Puget  Sound  Engineering  Co.,  (W.  D.  Wash. 
1920)   270  Fed.  353. 

Adjudications  in  voluntary  cases, —  A 
creditor  has  no  right  to  oppose  an  adjudica- 
tion in  bankruptcy  except  as  expressly  given 
by  statute  (which  gives  him  no  right  to  con- 
test an  adjudication  upon  a  voluntary  peti- 
tion), and  so  cannot  maintain  a  petition  to 
vacate  an  adjudication  in  such  case  after  it 
is  made.  In  re  Ann  Arbor  Mach.  Corp., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  24. 

Vol.  I,  p.  748,  sec.  19a.     [First  ed., 

1912  Supp.,  p.  586.] 
Trial  according  to  common  law. — The  inci- 
dents of  a  jury  trial  at  common  law  includ- 


ing the  right  of  the  judge  to  direct  a  verdict, 
as  in  other  jury  cases,  attend  snch  jury 
trials  in  bankruptcv.  Walker  Grain  Co.  v, 
Gregg  Grain  Co.,  (C.  C.  A.  6th  Cir.  1920) 
268  Fed.  610. 

Limitation  as  to  queations  submitted. — 
Where  on  the  filing  of  ti  petition  to  have  a 
defendant  adjudged  a  bankrupt  a  jury  trial 
is  demanded  on  the  questions  of  insolvency 
and  the  commission  of  acts  of  bankruptcy  the 
trial  by  jury  is  confined  to  these  two  issues. 
Walker  Grain  Co.  v.  Grepsr  Grain  Co., 
(C.  C.  A.  6th  Cir.  1920)  268  Fed.  610. 

Direction  of  verdict. — Where  both  the  peti- 
tioning creditors  and  the  defendant  ask  for 
a  peremptory  instruction  on  the  issue  as  to 
acts  of  bankruptcy,  the  direction  of  the  court 
thereon  is  unassailable  unless  there  is  no  suf- 
ficient evidence  to  support  it.  Walker  Grain 
Co.  r.  Gregg  Grain  Co.,  (C.  C.  A.  6th  Cir. 
1920)  268  Fed.  510. 

Waiver  of  right  to  jury  trial  —  Failure  to 
demand. — ^To  the  same  effect  as  the  original 
annotation,  see  In  re  Flaherty,  (N.  D.  la. 
1920)  265  Fed.  741. 

Vol.  1 ,  p.  751 ,  sec.  21  a.     [First  ed., 

1912  Supp.,  p.  589.] 

Purpose  and  acope  of  examination  —  Cor^ 
porate  official. — ^Where  acts  inquired  of,  seem- 
ingly personal  to  a  witness,  arose  out  of  his 
close  official  relations  with  the  bankrupt  and 
out  of  business  dealings  between  the  two 
which  were  so  closely  interwoven  that  con- 
duct of  the  bankrupt  cannot  be  fully  made 
known  without  revealing  some  personal  con- 
duct of  the  witness,  it  is  imperative  to  a 
proper  administration  of  this  section  that 
much  latitude  be  permitted  in  the  examina- 
tion, keeping  in  mind  as  the  test  of  its  scope 
that  the  inquiry  concerns,  primarily  and  ob- 
jectively, *'  the  acts,  conduct,  or  property  of 
[the]  bankrupt."  In  re  Standard  Aero  Corp., 
(C.  C.  A.  3d  Cir.  1921)  270  Fed.  783,  wherein 
the  court  so  declared  in  the  case  of  one  who 
besides  'being  president  of  the  corporation 
was  its  principal  stockholder  and  had  been 
its  active  manager  in  its  very  substantial 
business  of  manufacturing  aeroplanes. 

Examination  of  alleged  bankrupt  before 
adjudication. — ^As  to  the  power  to  order  an 
examination  of  an  alleged  bankrupt  prior 
to  adjudication  it  is  said  that  this  section, 
when  considered  with  subdivision  (9)  of 
section  7,  necessarily  grants  the  authority  in 
question,  and,  in  addition,  that  the  general 
equity  powers  with  which  bankruptcy  courts 
are  invested  make  it  within  the  province  of 
the  court  to  authorize  such  procedure.  In  re 
Stell,    (E.  D.  Tex.   1920)    269  Fed.  1008. 

Showing  an  application  for  examination 
before  adjudication. —  It  should  appear  from 
the  application,  or  from  evidence  in  support 
of  it,  that  some  extraordinary  condition  ex; 
ists  with  reference  to  the  assets  of  the  estate 
which   makes   it   necessary   for  an   examina- 
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tion  to  be  made  at  such  time.  The  alleged 
bankrupt  has  the  right  to  have  the  issue  of 
insolvency  tried  by  a  jury,  and  it  would  be 
improper  to  use  the  authority  of  the  court 
to  require  him  to  submit  to  an  investigation 
and  analysis  of  his  affairs  prior  to  the  de- 
termination of  that  issue,  unless  an  unusual 
condition  is  shown.  Using  the  language  em- 
ployed in  the  Rawlins  Case: 

"  We  are  not  prepared  to  say  that  there 
might  not  be  a  case  when  the  utility  of  such 
an  examination  for  the  purpose  intended,  even 
in  the  absence  of  a  receivership,  might  not  be 
shown." 

But  the  parties  applying  for  such  should 
allege  and  show  that  such  an  examination 
ie  necessary  to  the  rights  of  the  parties  in- 
terested. In  re  Stell,  (E.  D.  Tex.  1920)  260 
Fed.  1008. 

Scope  of  examination  before  adjudica- 
tion.—  It  is  said  to  be  clear  that  the  purpose 
in  permitting  an  examination  of  an  alleged 
bankrupt  prior  to  adjudication  is  to  **  show 
the  condition  of  the  estate,  to  enable  the  court 
to  discover  its  extent  and  whereabouts,  and 
to  get  into  possession  of  it,  in  order  that 
the  rights  of  creditors  may  be  preserved." 
It  cannot  be  employed  to  obtain  evidence  for 
use  on  the  issue  of  insolvency.  **  It  would 
be  a  perversion  of  the  purpose  of  section  21a 
to  exercise  the  power  it  confers  to  obtain 
evidence  for  use  on  the  trial  of  the  issue  of 
solvency  or  insolvency."  In  re  Stell,  (E.  D. 
Tex.  1920)  269  Fed.  1008. 

Application  for  examination — Any  creditor 
fMLy  apply  for  ewamination. — ^To  the  same 
effect  as  the  original  annotation,  see  In  re 
Henderson,  (D.  C.  Mass.  1910)  266  Fed.  254. 

Incriioiiiating  evidence. — To  the  same  ef- 
fect as  the  original  annotation,  see  Arndstein 

V.  McCarthy,  (1920)  254  U.  S.  71,  379,  41 
6.  Ct.  26,  136,  6i6  U.  S.   (L.  ed)  — . 

Vol.  I,  p.  761,  sec.  23b.     [First  ed., 
1912  Supp.,  p.  595.] 

I.  Jurisdiction  of  adverse  claims. 

III.  Jurisdiction  by  consent. 

IV.  Recovery  of  preferential  and  fraudulent 

transfers. 

V.  Summary  and  plenary  jurisdiction. 

VI.  Jurisdiction  of  state  courts. 

I.    JUBISDICTION    OF    AdVEBSE    ClAIHS 

(p.  761) 

Bona  fide  adverse  claims  —  Claim  of  a«- 
signee  for  creditors  for  services  and  disburse- 
ments.— A  court  of  bankruptcy  is  without 
jurisdiction  to  adjudicate  in  a  summary  pro- 
ceeding, over  a  protest,  the  merits  of  the 
claim  of  an  assignee  for  creditors  of  the 
bankrupt  to  retain  out  of  the  bankrupt's 
estate  his  fees  and  disbursements  under  the 
assignment  for  administering  the  estate  prior 
to  the  bankruptcy  proceed ingrs-  As  to  these 
moneys  the  assignee  is  an  adverse  claimant. 
Galbraith  r.  Vallely,    (1921)    256  U.  S.  46, 


41  S.  Ct.  416,  65  U.  S.  (L.  ed.)  — ,  reversing 
(C.  C.  A.  8th  Cir.  1919)  261  Fed.  670;  (D.  C. 
N.  B.  1^18)  253  Fed.  390,  and  following 
Louisville  Trust  Co.  v.  Comingor  cited  in 
the    original    annotation.      The    court    said: 

"We  think  the  referee  was  right  in  hold- 
ing that  the  case  was  governed  by  Louis- 
ville Trust  Co.  V.  Comingor,  supra.  In  that 
case  a  general  assignment  for  the  benefit  of 
creditors  was  made  within  four  months  of 
the  bankruptcy  proceeding;  the  assignment 
was  therefore  an  act  of  bankruptcy.  A  re- 
ceiver was  appointed  in  the  bankruptcy  court. 
The  assignee  turned  over  the  proceeds  of  sale 
of  the  property,  retaining  his  fees  as  assignee 
and  his  disbursements  to  counsel.  A  sum- 
mary proceeding  was  begun  in  the  District 
Court,  ordering  the  assignee  to  show  cause 
why  he  should  not  pay  to  the  receiver  the 
amounts  retained.  This  order  was  made 
against  the  objection  of  the  assignee  that  the 
court  had  no  authority  to  proceed  in  that 
manner.  This  court  held  that  the  assignee 
was  an  adverse  claimant  as  to  these  amounts, 
and  that  the  District  Court  was  without  juris- 
diction to  determine  the  controversy  in  a 
flummary  proceeding.  This  case  has  been  re- 
peatedly cited  as  determinative  of  the  law 
and  practice  in  similar  cases. 

"The  Circuit  Court  of  Appeals  made  no 
reference  to  the  Comingor  Case,  and  held  the 
case  was  ruled  by  Randolph  v.  Scruggs,  190 
U.  S.  533,  47  L.  ed.  1165,  23  Sup.  Ct.  Rep. 
740;  but  that  case  did  not  present  the  ques- 
tion here  involved.  In  that  case  there  had 
been  an  assignment  prior  to  the  bankruptcy 
proceedings,  and  the  question  presented  was 
whether  a  claim  for  professional  services,  ren- 
dered in  the  course  of  a  general  assignment, 
before  the  bankruptcy,  was  entitled  to  be 
paid  as  a  preferential  claim  out  of  the  estate 
in  the  hands  of  the  trustee  in  bankruptcy 
when  the  adjudication  of  bankruptcy  had 
been  made  within  four  months  after  the  mak- 
ing of  the  assignment,  and  the  assit^nment 
set  aside  as  in  contravention  of  the  Bank- 
ruptcy Law.  It  was  held  that  the  claim  for 
compensation  could  be  allowed  so  far  as  the 
services  were  shown  to  be  beneficial  to  the 
estate. 

"  In  Babbit  v.  Dutcher,  216  U.  S.  102,  U 
L.  ed.  402,  30  Sup.  Ct.  Rep.  372,  17  Ann. 
Cas.  969,  also  cited  in  the  opinion  of  the 
Circuit  Court  of  Appeals,  it  was  held  that 
books  and  records  of  a  corporation,  upon  ad- 
judication in  bankruptcy,  passed  to  the  trus- 
tee, and  belonged  in  the  custody  of  the 
bankruptcy  court,  there  being  no  adverse 
claim  to  them.  Upon  that  state  of  facts  it 
was  held  that,  on  a  rule  to  show  cause,  the 
court  could  properly  make  an  order  com- 
pelling the  delivery  of  the  books  to  the  trus- 
tee. In  the  opinion  in  that  case,  Louisville 
Trust  Co.  V.  Comingor,  supra,  and  other 
cases,  are  cited  for  the  purpose  of  showing 
that  a  different  rule  would  prevail  when  an 
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adverse  claimant  set  up  a  right  to  be  heard 
in  other  than  a  summary  proceeding. 

*'  It  may  be,  as  suggested  by  the  Circuit 
Court  of  Appeals,  that  a  summary  proceeding 
at  the  instance  of  the  trustee  would  afford 
a  more  speedy  and  economical  administration 
of  the  estate  in  bankruptcy.  But  the  right 
to  recover  in  such  instances  only  in  suits  of 
the  ordinary  character,  with  the  rights  and 
remedies  incident  thereto,  has  been  con- 
sistently maintained  by  this  court.  The  prin- 
ciple of  the  Comingor  Case  has  never  been 
departed  from  in  this  court.  It  establiiihes 
the  right  of  an  assignee  for  the  benefit  of 
creditors,  to  the  extent  that  he  asserts  rights 
to  expenses  incurred  and  compensation  earned 
under  an  assignment  in  good  faith,  before  the 
bankruptcy  proceedings,  to  have  the  merits  of 
his  claim  determined  in  a  judicial  proceed- 
ing suitable  to  that  purpose,  and  not  by  sum- 
mary proceedings  where  punishment  for  con- 
tempt is  the  means  of  enforcing  the  order. 
We  see  no  occasion  to  depart  from  this  prac- 
tice. There  was  no  waiver  by  the  assignee 
of  his  rights  in  this  respect.  He  made  no 
attempt  to  retain  the  body  of  the  estate  as 
against  the  trustee  in  bankruptcy.  As  to 
his  disbursement 8  and  compensation  while 
acting  as  assignee,  he  asserted  an  adverse 
claim.  Under  the  settled  rule  of  this  court 
he  could  not  be  proceeded  against  summarily 
for  such  disbursements  and  compensation 
over  his  protest,  duly  made,  against  that 
method  of  procedure. 

"  In  our  view  the  courts  below  erred  in 
deciding  otherwise,  and  the  order  of  the  Cir- 
cuit Court  of  Appeals  is,  accordingly, 
reversed." 

Limitations. — A  federal  court  has  no  juris- 
diction of  an  action  by  a  trustee  to  recover, 
on  the  ground  of  mental  incapacity  of  the 
transferror,  property  transferred  by  the 
mother  of  the  bankrupt  to  his  wife,  there 
being  no  diversity  of  citizenship  and  no 
federal  question  involved.  A  trustee  must 
rely  for  jurisdiction  on  the  exceptions  stated. 
Kaigler  t>.  Gibson,  (N.  D.  Ga.  1920)  264  Fed. 

Pleading. — While  it  is  true  ordinarily  that, 
when  a  federal  court  appears  on  the  face  of 
a  petition  to  have  jurisdiction  because  a  sub- 
stantial federal  question  is  involved,  it  has 
the  right  and  duty  to  decide  all  questions, 
regardless  of  bow  the  federal  question  is 
decided,  or  whether  it  is  decided  at  all,  y«t 
it  is  held  that  this  principle  cannot  control 
in  an  action  under  section  23b  where  the 
only  case  stated  within  the  exceptions  is  un- 
truly stated.     The  court  said: 

"  If  a  pleader  is  permitted  to  state  a  case 
within  the  exceptions  untruly,  whether  by 
design  or  by  mistake,  and  then  to  state 
it  truly  and  make  a  case  within  the 
rule,  and  if  the  court  is  held  to  thereby 
acquire  jurisdiction  over  the  whole,  it 
would  be  possible  in  every  controversy 
to    evade    the    denial    of    jurisdiction    and 


nrnke  the  exceptions  to  annul  the  rule.  The 
denial  of  jurisdiction  is  as  authoritative  and 
binding  as  are  the  permissions  of  the  excep* 
tions  to  it.  If  the  trustee  desired  to  assert 
a  title  at  law  and  also  a  title  in  equity,  he 
could  not  do  so  in  a  law  oase  with  two 
counts,  but  would  have  to  go  into  a  court 
that  might  entertain  questions  of  law*  and 
equity.  So,  if  he  desires  to  press,  at  the 
same  time,  two  alternative  views  of  his  right 
to  recover  against  an  adverse  claimant,  he 
must  seek  a  court  that  has  jurisdiction  to 
entertain  the  questions  arising  in  both  of  tha 
views."  Kaigler  v.  Gibson,  (N.  D.  Ga.  1920) 
264  Fed.  240. 

III.   JiTBISDIOTTOK  BT  GOIfSEETr    (p.   74^7) 

The  consent  provided  for  wai  not  intended 
to  enlarge  the  jnriadiction  of  the  ]>iatiict 
Courts.— Kaigler  r.  Gibson,  (N.  D.  Ga.  1920) 
264  Fed.  240. 

Effect  of  objection  to  jurisdiction.— Where 
an  fuiswer  to  the  merits  is  accompanied  with 
a  motion  to  dismiss  for  went  of  jurisdiction, 
which  is  expressly  reserved  in  the  answer, 
any  inference  of  consent  that  might  have 
arisen  from  the  filing  of  an  answer  to  the 
merits  is  rebutted.  Kaigler  v.  Gibson,  (N.  D. 
Ga.  1020)  264  Fed.  240. 

rV.   BXOOVERT  OF   PBEFCnENTlAL   AHD   FlUXTD- 
tJLENT  TbaNSFBSS    (p.  760) 

Jurisdiction  to  recover  property  fraudu- 
lently or  preferentially  transferred. —  Con- 
sent of  the  defendant  is  unnecessary  to  a 
plenary  suit  brought  by  the  trustee  under 
section  70e  of  this  act.  In  re  Eilers  Music 
House,  (C.  C.  A.  9th  Cir.  1921)  274  Fed. 
330. 

Amount  as  immaterial. — Transfers  by  a 
bankrupt  in  fraud  of  his  creditors  are  voided 
by  the  Bankruptcy  Act  and  suits  to  annul 
them  are  treated  as  suits  arising  under  the 
laws  of  the  United  States  with  no  ftxed 
amount  required  to  be  involved.  Kaigler  r. 
Gibson,  (K.  D.  Ga.  1920)  264  Fed.  240. 

V.   Sum  MART   AND   PLEN^ABT  JUBISDICTIOIT 

(p.  770) 

Necessity  of  plenary  action. — To  the  same 
effect  as  the  original  annotation,  see  Loos- 
chen  Land,  etc.,  Co.  v.  Milson,  (C.  C.  A.  3d 
Cir.  1920)   266  Fed.  .359. 

Summary  jurisdiction. — Wliere  assets  are 
a  part  of  the  general  estate  of  the  bankrupt 
the  court  may  by  a  summary  proceeding 
direct  the  surrender  of  such  assets  to  the 
trustee  of  the  bankrupt  though  an  adverse 
claim  has  been  set  up.  In  re  Eilers  Music 
House,  (C.  C.  A.  9th  Cir.  1921)  270  Fed. 
915. 

Estoppel  to  challenge, — ^Where  a  claimant 
of  property  in  the  possession  of  the  bank- 
rupt's receiver  submits  his  claim  to  the 
jurisdiction  of  the  bankruptcy  court  and 
acquiesces  in  an  order  surrendering  the  prop- 
erty to  him  and  providing  for  payment  in 
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five  days,  he  oannot  thereafter  in  a  summary 
proceeding  challenge  the  juriBdiction  of  the 
court  to  enforce  as  against  him  the  terms  of 
the  order  regarding  payment.  In  re  Barnes 
Gear  Co.,  (C.  C.  A.  2d'  Cir.  1920)  266  Fed. 
597,  wherein  the  court  said: 

**  The  contention  of  the  petitioner  is  that 
it  has  a  claim  for  breach  of  contract  against 
the  bankrupt,  and  that  it  should  have  an 
opportunity  in  this  proceeding  to  set  up  and 
litigate  its  claim  for  damages  for  this  breach 
and  this  counterclaim  against  the  bankrupt. 
It  contends  that  the  respondent  should  pur- 
sue his  remedy  in  a  plenary  action,  and  that 
the  court  has  not  the  power  to  grant  relief 
in  this  summary  proceeding.  The  difficulty, 
however,  in  this  position  of  the  petitioner, 
is  that  it  invoked  the  aid  of  the  District 
Court,  obtaining  some  benefit  in  the  imme- 
diate turn-over  of  its  property  upon  which 
the  bankrupt  was  performing  service,  and 
that  upon  a  condition  imposed  to  pay  the 
amount  due  for  the  work  performed.  It  now 
wishes  to  avoid  the  terms  of  the  order  under 
which  it  accepted  these  beneAts.  The  order 
was  entered  by  mutual  agreement  and  it  was 
considered  to  the  mutual  benefit  of  both 
litigants. 

**  The  petition  itself  allied  tliat  the  brake 
company  had  a  large  contract  with  the  Brit- 
ish government  for  munitions,  this  being  a 
part  of  the  work  covered  by  its  contract  with 
the  British  government;  that  the  brake  com- 
pany  was  in  default  on  its  contract  and  had 
been  granted  a  60-day  extension  by  the  Brit- 
ish government;  that  by  reason  of  the  fail- 
ure of  the  bankrupt,  and  its  consequent 
inability  to  perform  its  contract,  the  peti- 
tioner was  or  would  be  damaged;  that  the 
petitioner  had  furnished  material  to  the 
bankrupt  of  the  value  of  $16,794.84,  and  this 
material  was  to  be  worked  and  improved  for 
the  consideration  set  forth  in  the  contract  be- 
tween it  and  the  brake  company;  that  $4,0CM) 
was  on  deposit  with  the  petitioner  for  the 
faithful  performance  of  the  contract ;  that  all 
of  the  material  was  in  the  actual  possession 
of  the  receiver;  that  some  of  it  was  com- 
pleted, and  some  partially  completed;  that 
the  brake  company  would  be  unable  to  com- 
plete its  contract  with  the  British  govern- 
ment unless  it  immediately  secured  possession 
of  this  material  and  that  the  bankrupt  had 
ceased  operations  under  the  contract.  From 
this  it  conclusively  appears  that  the  peti- 
tioner could  complete  its  contract  with  the 
British  government,  if  it  speedily  received  re- 
lief and  was  not  compelled  to  await  the  out- 
come of  the  involuntary  proceedings  then 
pending  and  undetermined  and  the  appoint- 
ment of  a  trustee.  In  the  prayer  for  relief,  it 
said: 

"'Your  petitioner  further  shows  that  con- 
sideralbly  less  than  one  fourth  in  amount  of 
said  labor  ha»  been  performed  undr.i-  snid  con- 
tract, for  which  labor  your  petitioner  is 
ready  and  willing  to  pay  said  bankrupt,  or 
its  receiver  or  trustee,  at  any  time  upon  the 
order  of  this  court;  that  it  will  be  imprac- 


ticable for  said  brake  company,  your  i)eti- 
tioner,  to  procure  this  material  to  be  properly 
inspected  and  passed  upon  in  accordance  with 
the  terms  of  said  contract,  but  that  said 
inspection  can  be  had  immediately  upon  de- 
livery of  said  partially  completed  pieces  at 
its  plant  at  Watertown,  X.  Y.' 

'*  From  the  foregoing  proceeding,  it  is  clear 
that  the  petitioner  instituted  this  proceeding 
in  bankruptcy.  By  its  petition  it  became  a 
party  thereto*,  and  submitted  all  its  rights  to 
the  bankruptcy  court  for  determination.  It 
accepted  the  benefits  derived  from  the  order 
of  July  26,  1917,  as  well  as  the  condition  im- 
posed to  pay  the  amount  found  to  be  due.  It 
chose  its  own  proceedings  to  obtain  relief, 
and  the  bankruptcy  court  in  which  it  insti- 
tuted it.  It  cannot  now  be  heard  in  a  plea 
that  it  wishes  to  have  its  counterclaim  heard 
in  a  plenary  action.  After  the  amount  was 
found  to  be  due,  the  District  Court  had  juris- 
diction to  direct  its  payment  within  6  days. 
But  for  this  submission  to  the  jurisdiction  of 
the  bankruptcy  court,  the  petitioner  had  the 
right  to  set  off  its  damages  against  any  claim 
of  the  bankrupt  for  work  done  by  it  in  a 
plenary  action.  Its  petition  was  a  proceed- 
ing in  bankruptcy,  and  the  controversy  was 
one  arising  out  of  the  settlement  of  the  estate. 
First  Nat.  Bank  r.  Cliicago  Title  &  Trust  Co., 
198  U.  S.  280,  25  Sup.  Ct.  693,  49  L.  ed. 
1051." 

Form  of  proceeding. —  It  is  inmiaterial  that 
a  proceeding  by  the  trustee  is  denominated  a 
summary  proceeding  when  it  is  in  fact  a  plen- 
ary proceeding  where  the  case  is  within  the 
jurisdiction  of  the  court  and  the  defendant 
answers  and  has  ample  opportunity,  of  which 
it  avails  it-self,  to  be  heard  on  the  merits. 
In  re  Eilers  Music  House,  (C.  C.  A.  9th  Cir. 
1921)  274  Fed.  330. 

VT.  Jurisdiction  of  State  Coubts  (p.  772) 

Jurisdiction  of  state  courts. — Where  the 
proceedings  to  review  the  referee's  order  per- 
mitting replevin  against  a  trustee  were  sea- 
sonably taken,  the  rights  of  the  parties  are 
not  affected  by  the  fact  that  the  goods  have 
actually  been  replevied  under  the  order  of  the 
referee"  as  replevin  action  will  fall  with  the 
order  on  which  it  was  based.  In  re  Inter- 
national Piano  Mfg.  Co.,  (D.  O.  Mass.  1920) 
26S  Fed.  430. 

Vol.  I,  p-  774,  sec.  24a.    [First  ed., 

1912  Supp.,  p.  603.] 

I.  Relation  of  section  24a  to  Circuit  Court 
of  Appeals  Act  and  other  provisions. 
II.  Controversies  arising  in  bankruptcy    pro- 
ceedings. 

I.  Relation  of  Section  24a  to  Cibcuit 
Court  of  Appeals  Act  and  Other  Pbo- 
viSTONS  (p.  774) 

Exclusiveneas  of  remedy. — The  remedies  by 
appeal  and  by  petition  to  revise  under  section 
*24b  are  mutually  exclusive.    Petition  of  Na- 


366 


FED.  STAT.  ANN.— 1921  SUPP. 


tional  Discount  Co.,  (C.  C.  A.  6th  Cir.  1921 ) 
272  Fed.  570. 

n.*O0NTBOVEaSI£S    ASIBINO    IN    BaNKBUPTCT 

Pbooeedinos   (p.  776) 

In  general. — The  Bankruptcy  Act  distin- 
guLahes  between  an  appeal  and  a  petition  to 
revise,  and  it  distinguishes  between  proceed- 
ings in  bankruptcy  and  controversies  arising 
in  bankruptcy  proceedings  Proceedings  in 
bankruptcy  relate  to  questions  arising  .be- 
tween the  bankrupt  and  his  creditors.  Con- 
troversies arising  in  bankruptcy  proceedings 
are  distinct  and  separable  issues  raised  be- 
tween intervening  parties  and  involving  sub- 
stantial rights.  In  re  Prudential  Lithograph 
Co.,  (C.  C.  A.  2d  Cir.  1980)   270  Fed.  469. 

When  a  bankruptcy  court  is  called  on  to 
deal  with  the  disposition  of  assets  not  be- 
longing to  ordinary  creditors  there  may  then 
arise  a  "  controversv  in  bankruptcv.**  Keith 
v.  Kilmer,  (C.  C.  A.  1st  Cir.  1921)  272  Fed. 
643. 

Where  the  controversy  involves  facts  as 
well  as  legal  questions  a  party  who  seeks  a 
review  is  confined  to  the  remedy  by  appeal 
under  this  provision.  In  re  Filers  Music 
House,  (C.  C.  A.  9th  Cir.  1«21)  270  Fed.  91o. 

Decisions  held  appealable. —  In  the  follow- 
ing cases  decisions  were  expressly  or  im- 
pliedly held  to  be  appealable  to  the  Circuit 
Court  of  Appeals  under  section  24a: 

A  decree  on  a  petition  by  a  trustee  in  bank- 
ruptcy directing  a  sale  by  him  of  certain 
lands  of  the  bankrupt  free  from  all  attach- 
ment liens  obtained  by  certain  creditors  more 
than  four  months  prior  to  the  filing  of  the 
bankruptcy  petition  and  overruling  a  motion 
by  such  creditors  to  dismiss  the  trustee*8  peti- 
tion. Griffin  v.  Lenhart,  (C.  C.  A.  4th  Cir. 
1920)  266  Fed.  675. 

Decree  confirming  sale  of  leasehold  by 
trustee  where  landlord  asserts  title,  to  the 
propertv.  In  re  Prudential  Lithograph  Co., 
.  (C.  C.  A.  2d  Cir.  1920)  270  Fed.  469. 
I  Decree  in  suit  to  vacate  a  preference  where 
the  matters  involved  took  such  shape  that  it 
was  necessary  for  the  court  to  pass  on  the 
farts.  Citv  Xat.  Bank  t?.  Slocum,  (C.  C.  A. 
6th  Cir.  1921)  272  Fed.  11. 

A  decree  relating  to  a  claimant's  rights  to 
funds.  Petition  of  National  Discount  Co., 
(C.  C.  A.  6th  Cir.  1921)  272  Fed.  570. 

A  reclamation  by  a  third  party  of  his  own 
property  in  the  hands  of  the  trustee  is  a 
(wntroversy  arising  in  bankruptcy  proceed- 
ings, and  the  proper  remedy  is  appeal  under 
section  24a.  and  not  a  petition  to  revise  under 
section  24b  of  the  Bankruptcy  Act.  Tn  re 
Toole.   (C.  C.  A.  2d  Cir.  1920)  270  Fed.  196. 

Vol.  I,  p.  791,  sec.  24b.     [First  ed., 
1912  Siipp.,  p.  611.] 

Proceedings  in  bankruptcy. —  The  Bank- 
ruptcy Act  distinguishes  between  an  appeal 
and  a  petition  to  revise,  and  it  distingtiishes 
between  proceedings  in  bankruptcy  and  con- 


troversies arising  in  bankruptcy  proceedings. 
Proceeding  in  bankruptcy  relate  to  ques- 
tions arising  between  the  ibankrupt  and  his 
creditors.  Controversies  arising  in  bank- 
ruptcy proceedings  are  distinct  and  separable 
issues  raised  between  intervening  parties  and 
involving  substantial  rights.  In  re  Pruden- 
tial Lithograph  Co.,  (CCA.  2d  Cir.  1920) 
270  Fed.  469. 

Appeal  or  petition  to  reviae  as  exclusive  or 
optional  right. — To  the  same  effect  as  the 
original  annotation,  see  In  re  Craig  Lumber 
Co.,  (C  C.  A.  9th  Cir.  1920)  266  Fed.  692; 
Petition  of  National  Disoount  Co.,  (C.  C.  A. 
6th  Cir.  Id21 )  272  Fed.  570. 

Where  the  remedy  is  provided  by  this  sec- 
tion appellate  jurisdiction  under  section  25a 
of  this  act  is  excluded.  It  is  now  the  settled 
law  that  the  remedy  provided  by  this  section 
and  the  appeals  provided  for  in  section  25a 
are  mutually  exclusive.  Henkin  v.  Fousdc, 
(C.  C.  A.  8th  Cir.  1920)  267  Fed.  557. 

"  It  has  become  settled  law  that  one  who 
i-;  entitled,  under  section  25a  of  the  Bank- 
ruptcy Act,  to  an  appeal  to  the  Circuit  Court 
of  Appeals,  is  not  also  entitled  to  a  revieew 
bv  petition  under  section  24b."  In  re  Thomp- 
scn,  (C.  C.  A.  9th  Cir.  1920)  264  Fed.  913. 

Questions  and  orders  reviewable  or  not  re- 
viewable on  petition  —  Alloioanoe  of  counsel 
fees  and  expenses. — ^A  petition  to  revise  is  the 
proper  method  for  reviewing  an  order  allow- 
ing fees  to  the  counsel  of  the  trustee  in  bsnk- 
ruptcv.  Yaryan  Kosin,  etc.,  Co.  v.  Isaac, 
(C.  C.  A.  5th  Cir.  1921)  270  Fed.  710. 

An  order  setting  aside  on  adjudication  is 
reviewable  by  a  petition  to  revise.  In  re 
DeCamp  Glass  Casket  Co.,  (C.  C.  A.  6th  Cir. 
1921)  272  Fed.  568. 

Vacating  adjudication  in  bankrupt cif  for 
want  of  jurisdiction. — ^A  petition  to  revise  in 
matter  of  law  under  the  Bankruptcy  Act  of 
July  1,  1898,  S  24b,  is  the  proper  remedy  to 
review  an  order  of  an  inferior  court  of  bank- 
ruptcy, vacating  an  adjudication  and  dis- 
missing the  bankruptcy  proceeding  for  want 
oi  jurisdiction,  upon  the  motion  of  the  bank- 
rupt, after  the  expiration  of  the  time  for 
appeal,  he  having  neither  contested  the  in- 
voluntary petition  against  him,  nor  appealed 
from  the  adjudication.  Vallely  v.  Northern 
F.,  etc.,  Ins.  Co.,  (1920)  254  U.  S.  348,  41 
S.  Ct.  116,  65  U.  S.  (L.  ed.)  —. 

An  order  refusing  to  set  aside  an  adjudica- 
tion of  bankruptcy  made  on  a  voluntary  peti- 
tion  is  subject  to  review  only  by  petition  to 
revise.  In  re  Ann  Arbor  Mach.  Corp.,  (C.  C. 
A.  6th  Cir.  1921)  274  Fed.  24. 

An  order  directing  that  an  amended  proof 
of  claim  be  expunged  because  not  signed  and 
filed  by  both  executors  of  an  estate  is  prop« 
erly  brought  up  for  review  by  a  petition  to 
revise.  In  re  Schaffner,  (C.  C.  A.  2d  Cir. 
1020)  267  Fed.  977. 

Order  adjudging  contempt. — An  order  ad- 
iiid<ging  a  bankrupt  guilty  of  contempt  in 
failing  and  refusing  to  pay  over  certain  funds 
to  the  trustee  in  compliance  with  an  order  of 
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the  ref«ree  in  'bankraptcy  i«  reviewable  under 
this  section.  Henkin  v.  Fousek,  (C.  G.  A.  8th 
Cir.  1820)  267  Fed.  657. 

Order  directing  trustee  to  pay  tnoney. — ^An 
order  directing  the  trustee  in  bankruptcy  to 
pay  a  specified  sum  in  accordance  with  au- 
thority for  making  a  settlement  given  to  him 
on  his  application  to  the  court  is  an  adminis- 
trative order  in  the  ordinary  course  of  bank- 
ruptcy which  is  reviewable  by  a  petition  to 
revise.    Petition  of  Baxter,  (C.  C.  A.  6th  Cir. 

1920)  209  Fed.  344. 

Discretionary  orders  can  be  revised  only 
for  abuse  of  discretion,  which  is  error  of  law. 
In  re  Margolies,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed.  203. 

Interlocutory  orders, — While  the  court  may 
refuse  to  revise  an  interlocutory  order  in 
bankruptcy,  yet  it  may  revise  such  an  order 
where  questions  of  law  going  to  the  jurisdic- 
tion are  involved  and  it  will  speed  distribu- 
tion to  dispose  of  the  order.  In  re  Schaffner, 
(C.  C.  A.  2d  Cir.  1920)  267  Fed.  977. 

Refusal  of  petition  for  intervention. — ^An 
order  refusing  permission  to  file  an  interven- 
ing petition  in  bankruptcy  proceedings  to 
determine  the  ownership  of  certain  moneys 
turned  over  to  the  court  by  the  petitioner  in 
accordance  with  the  terms  of  an  order,  **  with 
reservation  as  to  the  ownership  of  said  fund," 
i?  reviewable  by  a  petition  for  review  and  not 
by  appeal.  In  re  Consumers'  Packing  Co., 
(C.  C.  A.  7th  Cir.  1920)  268  Fed.  198. 

Validity  of  judicial  sale. — The  question  of 
the  invalidity  of  a  judicial  sale  is  not  review- 
able on  a  petition  to  revise  an  order  reopen- 
ing the  estate  of  a  bankrupt  because  of  an 
alleged  fraudulent  concealment  of  assets.  In 
re  Leigh,  (C.  C.  A.  7th  Cir,  1921)  272  Fed. 
678. 

Summary  order. —  Where  the  merits  of  an 
adverse  claim  are  sou^t  to  be  summarily 
adjudicated,  the  order  may  be  reviewed  on 
petition.  Charles  H.  Brown  Paint  Co.  v. 
Rockhold,  (C.  C.  A.  6th  Cir.  1920)  289  Fed. 
139. 

Time  for  filing  petition  —  Rule  of  court. — 
A  rule  of  the  Circuit  Court  of  Appeals  re- 
quiring a  petition  to  revise  under  this  sec- 
tion be  filed  within  twenty  days  of  the  entry 
of  the  order  sought  to  be  revised  but  author- 
izing the  district  judge  to  enlarge  the  time 
for  such  filing  has  been  construed  as  not  im- 
peratively requiring  the  extending  authority 
to  be  exercised  within  the  twenty-day  period. 
In  re  De  Camp  Glass  Casket  Co.,  (C.  C.  A. 
6th  Cir.  1921)   272  Fed.  558. 

Suspension  of. — ^The  pendency  of  a  motion 
for  a  rehearing  suspends  the  time  for  filing 
a  petition  to  revise.  Yarvan  Kosin,  etc.,  Co.  f*. 
Isaac,  (C.  C.  A.  oth  Cir.  1921)  270  Fed.  710. 

Findings  of  fact. —  Conclusions  of  fact 
adopted  by  the  court  below  must  be  accepted 
by  the  reviewing  court  where  there  is  sub- 
stantial evidcncp  to  sustain  them.  In  re 
Ann  Arbor  >fach.  Corp.,   (C.  C.  A.  6th  Cir. 

1921)  274  Fed.  24. 

Where  the  effect  of  findings  was  simply  to 


declare  that  a  claim  was  proper  in  form  and 
entitled  to  be  filed,  not  that  it  was  allowed, 
and  then  to  declare  that  the  claim  was  dis- 
allowed, the  case  is  not  one  for  revision 
under  section  24b  and  reasons  given  in  the 
finding  for  disallowing  it  do  not  change  the 
effect  of  the  order.  In  re  Thompson, 
(C.  C.  A.  9th  Cir.  1920)   264  Fed.  913. 

Scope  of  review. — A  petition  to  revise  opens 
only  questions  of  law,  questions  of  fact  being 
peculiarly  within  the  province  of  the  court 
below.  Yaryan  Rosin,  etc.,  Co.  v,  Isaac, 
(C.  C.  A.  5th  Cir.  1921)  270  Fed.  710. 
*  In  a  proceeding  to  revise  under  this  sec- 
tion only  questions  of  law  can  be  determined, 
and  those  questions  must  arise  out  of  the 
facts  found  bv  the  court  below  or  admitted 
by  the  parties.  In  re  Ann  Arbor  Mach.  Corp., 
(C.  C.  A.  Oth  Cir.  1921)   274  Fed.  24. 

On  a  petition  to  revise  the  court  is  not 
authorized  to  substitute  its  discretion  for 
that  of  the  trustee  and  the  court,  who  are 
charged  with  the  administration  of  the  estate, 
in  effecting  a  compromise.  Petition  of  5%uart, 
(C.  C.  A.  6th  Cir.  1921)  272  Fed.  938.  The 
court  said: 

''We  cannot,  as  matter  of  law,  sav  that 
the  trustee  and  the  court  have,  in  adopting 
this  compromise,  exceeded  the  limits  of  rea- 
sonable discretion,  taking  into  account  all 
the  considerations  to  which  attention  has  been 
called.  Setting  to  one  side  questions  of  the 
legal  right  of  the  respective  classes  of 
creditors  (in  the  absence  of  compromise)  to 
participate  in  the  recovery  from  stockholders, 
not  only  may  it  well  be  that  no  compromise 
was  possible  unless  all  creditors  share 
equally,  but  presumably  the  trustee  and  the 
court  regarded  such  compromise  for  the  best 
interest,  not  only  of  creditors  generally,  but 
of  each  class  of  creditors.  We  do  not  think 
•the  actoon  of  the  District  Court  can  properly 
be  said  to  amount  to  a  judicial  determination 
of  the  legal  defenses  mi^e  by  the  stockholders 
against  their  liability." 

^^  Hatter  of  law.**— To  the  same  effect  as 
the  original  annotation,  see  In  re  Barnes 
Gear  Co.,  (C.  C.  A.  2d  Cir.  1920)  265  Fed. 
597;  Petition  of  Stuart,  (C.  C.  A.  Oth  Cir. 
1921)  272  Fed.  938. 

Vol.  I,  p.  812,  sec.  25a.    [First  ed., 

1912  Supp.,  p.  623.] 
'^ Controversies ''  and  "proceedings." — ^The 
Bankruptcy  Act  distinguishes  between  an 
appeal  and  a  petition  to  revise,  and  it  dis- 
tinguishes between  proceedings  in  bankruptcy 
and  controversies  arising  in  bankruptcy  pro- 
ceedings. Proceedings  in  bankruptcy  relate 
to  questions  arising  between  the  bankrupt 
and  his  creditors.  Controversies  arising  in 
bankruptcy  proceedings  are  distinct  and 
separable  issues  raised  between  intervening 
parties  and  involving  substantial  rights. 
In  re  Prudential  Lithograph  Co.,  (C  C.  A. 
2d  Cir.  1920)   270  Fed.  469. 
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Appeal  or  petition  to  reTiae  ai  exclusive 
or  optional  right. —  See  note  under  this  catch- 
line  to  sec.  24b,  «iipra,  p.  366. 

Qneitioni  considered  and  determined  m 
general. — A  decieion  involving  the  right  to 
prove  a  claim  is  appealable  under  this  sec- 
.  tion,  being  regarded  as  a  "  proceeding  in 
bankruptcy."  Keith  ».  Kilmer,  (C.  C.  A. 
Ist  Cir.  1921)  272  Fed.  643. 

Vol.  I,  p.  824,  sec.  25a  (1).    [First 

ed.,  1912  Supp.,  p.  632.] 

Order    vacating    adjudication. —  An    order 

vacating   an   adjudication   of   bankruptcy    is 

reviewable  by  a  petition  to  revise  and  not 

by  appeal.    In  re  De  Gamp  Glass  Casket  Co., 

.  (C.  C.  A.  6th  Cir.  1921)   272  Fed.  558. 

Refusal  to  set  aside  adjudication. — An 
order  of  the  Dietrict  Court  dismissing  a  peti- 
tion to  set  aside  an  adjudication  in  bank- 
ruptcy on  the  ground  of  fraud  is  not  one  that 
,  can  be  reviewed  en  appeal  under  the  provi- 
.  sion  of  this  section.  Elberton  Bank  r.  Swift, 
<C.  C.  A.  5th  Cir.  1920)  268  Fed.  305. 

Vol.  I,  p.  826,  sec.  25a  (2).    [First 

ed.,  1912  Supp.,  p.  633.] 

An  order  granting  or  denying  a  discharge 
is  one  from  which  an  appeal  can  be  taken 
under  this  section  and  a  petition  to  revise 
will  be  dismissed  and  the  case  decided  on  the 
appeal.     Feder  r.  Goete,    (C.  C.  A.  2d  Cir. 

1920)  264  Fed.  619. 

Vol.  I,  p.  826,  sec.  25a  (3).    [First 

ed.,  1912  Supp.,  p.  634.] 

Ezclusiveneta  of  remedy  by  appaaL — To  the 
same  effect  as  the  original  annotation,  see 
In  re  Thompson,  (C.  C.  A.  9th  Cir.  1920)  264 
Fed.  913. 

Judgment  **  rendered." — ^Where  an  order 
of  adjudication  is  set  aside  on  motion  and 
subsequently  a  second  order  of  adjudication 
is  made  which  does  not  affirm  the  earlier 
order  nor  refer  to  it  but  is  an  independent 
order  made  on  the  pleadings  and  proof  the 
time  for  taking  an  appeal  is  to  be  computed 
from  the  date  of  the  second  order.  Cameron 
t;.  National  Surety  Co.,    (C.  C.   A,  8th  Cir. 

1921)  272  Fed.  874. 

Effect  of  proceedings  for  rehearing. — The 
pendency  of  a  motion  for  a  rehearing  sus- 
pends the  running  of  the  time  for  taking  an 
appeal.  Yar^^an  Rosin,  etc.,  Co.  r.  Isaac, 
(C.  C.  A.  5th  Cir.  1921)   270  Fed.  710. 

Petition  for  rehearing  ai  not  reviving 
right. — Where  the  time  to  appeal  has  expired 
the  right  cannot  be  revived  by  filing  a  peti- 
tion for  rehearing  where  the  only  apparent 
purpose  of  such  petition  is  to  procure  the 
entry  of  a  judgment  as  of  a  later  date  so 
that  an  appeal  can  be  taken  in  compliance 
with  the  statute.  In  re  Thompson,  (C.  C.  A. 
9th  Cir.  1920)   264  Fed.  913. 


Petition  to  revise. — ^The  Bankruptcy  Act 
contains  no  express  time  limit  within  which 
a  petition  to  revise  must  be  filed.  Feder  r. 
Hoetz.  (C.  C.  A.  2d  Cir.  1920)  264  Fed.  619. 
holding  that  in  the  second  circuit  the  petition 
must  be  filed  and  served  within  ten  d&ys 
after  the  entry  of  the  order  sought  to  he 
revised. 

Vol.  I,  p.  843,  sec.  27a.     [First  ed., 
1912  Snpp.,  p.  645.] 

Jurisdiction  of  court.— The  provision  in 
General  Order  in  Bankruptcy  No.  12  that 
after  a  general  reference  "  all  proceedings, 
except  such  as  are  required  by  the  act  or 
by  these  general  orders  to  be  had  before 
the  judge,  shall  be  had  before  the  referee" 
does  not  take  from  the  judge  authority  to 
hear  in  the  first  instance  an  application  by 
the  trustee  for  authority  to  compromise  a 
claim.  Petition  of  Baxter,  (C.  C.  A.  6th 
Cir.   1920)    269  Fed.  344. 

This  section  does  not  limit  the  right  of 
compromise  to  all  controversies  in  which  all 
the  creditors  have  the  same  interest.  Peti- 
tion of  Stuart,  (C.  C.  A.  6th  Cir.  1921)  272 
Fed.  938. 

Application  for  authority  to  settle  a  con- 
troversy by  agreement  with  the  other  party 
held  sufficient  under  General  Order  in  Bank- 
ruptcy Xo.  33,  see  Petition  of  Baxter, 
(C.  C.  A.  6th  Cir.  1920)  269  Fed.  344. 

Conaideration  for  compromiae. — An  attack 
on  a  compromise  hy  a  trustee  on  the  ground 
of  a  lack  of  consideration  cannot  be  sus- 
tained where  it  appears  that  he  acted  in  good 
faith  and  that  the  compromise  which  called 
for  the  pa^'ment  of  a  comparatively  small 
sum  disposed  of  a  controversy  which  threat- 
ened possible  loss  of  a  large  fund.  Petititm 
of  Baxter,  (C.  C.  A.  6th  Cir.  1920)  269  Fed. 
344. 

In  determining  the  advisability  of  com- 
promise, the  trustee  and  the  court  had  the 
right  to  take  into  account  the  uncertainty 
and  cost  of  litigation,  as  well  as  the  existence 
of  unsettled  questions  of  liability.  Petition 
of  Stuart,  (C.  C.  A.  6th  Cir.  1921)  272  Fed. 
938.     The  court  said: 

"The  fact  (which  we  assume  for  the  pur« 
poses  of  this  opinion)  that  the  stodcholders 
had  no  effective  defense  against  the  claima  of 
petitioners,  and  others  (if  an^)  similarly  sit- 
uated, does  not,  in  our  opinion,  exclude  the 
exercise  of  discretion  as  to  oompromise.  As- 
suming that  the  stockholders  affirmatively 
recognized  a  liability  to  or  on  account  ot 
petitioners  (although  that  does  not  clearly 
appear) ,  to  say  the  least  it  is  not  shown  that 
the  stockholders  were  willing  to  pay  over  to 
the  trustee  the  amoiuit  to  which  either  peti« 
ti  oners  alone,  or  petitioners  and  others  simi- 
larly situated,  claimed  to  be  entitled,  reserv* 
itig  their  defense  as  to  the  remaining  cred- 
itofh.  nor  does  it  appear  which  ones  of  the 
creditors,  other  than  petitioners,  and  in  what 
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amountfl,  were  situated  similarly  to  them. 
The  trustee  was  confronted  by  a  condition; 
he  could  not  split  up  the  estate's  cause  of 
action,  and  bring  separate  suit  in  the  interest 
alone  of  petitioners,  or  in  the  interest  only 
of  petitioners  and  those  believed  by  the  trus- 
tee to  be  similarly  situated.  He  must  sue, 
if  at  aU,  for  the  benefit  of  all  creditors,  un* 
leas  thoee  who  clearly  had  no  rights.  He 
had  no  authority  to  decide  for  himself,  as 
against  claims  of  other  creditors  to  the  con- 
trary, that  petitioners  and  others  similarly 
situated  were  the  only  ones  entitled  to  re- 
lief. He  could  not  accept,  in  discharge  pro 
ionto  of  stockholders'  liability,  even  volun- 
tary payments  for  the  benefit  of  petitioners 
and  those  whom  he  thought  were  similarly 
entitled,  unless  it  was  clear  that  the  unpaid 
and  enforceable  stockholders'  subscriptions 
were  sufficient  to  provide  for  all  creditors 
entitled.  Whether  the  trustee  did  so  or  not, 
he  had  the  right  to  take  into  account  the 
poseibility  that  a  recovery  merely  on  account 
of  the  claims  of  petitioners  might  under  the 
Bankruptcy  Law  be  distributable  among  all 
creditors,  as  well  as  the  fact  that  no  cred- 
itors situated  similarly  to  petitioners  (if 
there  were  any)  objected  to  the  compromise, 
and  the  further  fact  that  if  at  the  end  of  the 
litigation  recovery  should  be  had  only  on  ac- 
count of  petitioners*  claims  and  entirely  for 
their  benefit,  the  expenses  of  litigation  might 
reduce  their  net  recovery  to  less  than  reason- 
ably assured  undier  the  compromise,  which 
was  expected  to  realise  a  net  aggregate  (tak- 
ing into  account  prior  dividends),  without 
litigation,  three-fourths  as  great  as  by  the 
proposed  assessment,  after  successful  litiga* 
tion." 

Compromise  of  stockholders'  liability.— 
Where  the  question  whether  a  certain  lia- 
bility of  stockholders  for  unpaid  stock  sub- 
scriptions is  a  corporate  asset  or  belongs  to 
the  creditors  only  depends  on  the  laws  of  a 
state,  and  under  the  laws  of  that  state,  as 
settled  by  the  decision  of  ite  Supreme  Court, 
the  liability  in  question  belongs  to  the 
corporation,  it  may  be  enforced  by  the 
trustee  in  bankruptcy  for  the  benefit  of  gen< 
eral  creditors.  The  bankruptcy  court  thus 
has  jurisdiction  generally,  under  this  section, 
to  authorize  a  compromise  of  the  stockhold- 
ers' liability.  Petition  of  Stuart,  (C.  C.  A. 
6th  Cir.  1921 )  272  fed.  938. 


daye  after  his  appointment  as  required  by 
section  5Qb  of  the  Bankruptcy  Act.  Sharfsin 
r.  U.  S.,  (CCA.  4th  Cir.  1'920)  2*5  Fed. 
9l4i.    The  court  said: 

"  It  was  shown  by  the  evidence  presented 
in  support  of  the  motion  for  a  new  trial  on 
after-discovered  evidence  that  Warner  did 
not  qualify  as  trustee  by  giving  the  bond 
required  by  the  statute  until  June  10,  1919. 
Section  50k  of  the  bankruptcy  statute  pro- 
vides: 

"  *  If  any  referee  or  trustee  shall  fail  to 
give  bond,  as  herein  provided  and  within  the 
time  limited,  he  shall  be  deemed  to  have 
declined  his  appointment,  and  such  failure 
shall  create  a  vacancy  in  his  office.' 

''Although  the  trustee  did  not  give  bond, 
and  although  the  statute  provides  that  the 
office  shall  be  vacant  upon  his  failure  to  do 
so  within  10  days,  he  nevertheless  remained 
the  de  fa/sto  trustee,  charged  with  all  the 
official  duties  of  the  position,  and  entitled  to 
enforce  all  the  rights  of  a  trustee  against  the 
defendant.  These  rights  and  duties  could 
only  be  ended  by  the  judicial  declaration  of 
a  vacancy.  The  principle  has  been  too  often 
decided  to  require   discussion.' 


f> 


Vol.  I,  p.  849,  sec.  29b  (2).    First 

ed.,  1912  Supp.,  p.  660.1 

Evidence. — Advice  of  counsel. —  On  a  prose- 
cution for  false  swearing  in  making  an  affi- 
davit subsequent  to  the  original  proof  of 
claim  evidence  as  to  the  advice  of  counsel  in 
making  the  original  proof  is  not  admissible 
where  there  is  no  pretense  that  the  affidavit 
was  made  on  the  advice  of  counsel.  Lybrand 
c.  U.  S.,  (C  C.  A.  4tb  Cir.  1920)  269  Fed.  601. 

Vol.  I,  p.  852,  sec.  30a.     [First  ed., 

1912  Supp.,  p.  652.] 

Force  and  effect  of  General  Order  No.  6. — 
Since  General  Order  No.  6  is  subordinate 
to  the  provisions  of  the  Bankruptcy  Act,  and 
was  not  designed  to  effect  any  change  in  the 
law,  it  can  have  no  bearing  upon  the  ques- 
tion under  section  32  as  to  whether  a  motion 
to  transfer  a  case  to  another  district  is 
premature.  In  re  Okmulgee  Producing,  etc., 
Co.,  (D.  C  Del.  1920)  265  Fed.  736. 


Vol.  I,  p.  8H  sec.  29b  (1).    [First 

ed.,  1912  Supp.,  p.  646.] 

Evidence  —  Proof  of  trustee's  appoint- 
ment.—  In  a  prosecution  of  a  bankrupt  under 
this  section,  the  appointment  of  his  trustee 
may  be  proved  by  the  trustee's  oral  testimony 
at  the  trial.  Sharfsin  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1920)  265  Fed.  916. 

Defenses  —  Failure  of  trustee  to  qualify. — 
It  is  no  defense  to  a  prosecution  of  a  bank- 
rupt under  this  section  that  his  trustee  has 
failed  to  qualify  by  giving  bond  within  ten 


Vol.  I,  p.  895,  sec.  31.     [First  ed., 

1912  Supp.,  p.  653.] 

FractioDi  of  day. — While  this  section  fairly 
implies  that  fractions  of  a  day  a*-e  to  fae 
disregarded,  yet  where  one  day  only  is  in- 
volved, and  the  rights  of  litigants  depend  on 
priority  in  time  ojf  two  occurrences  on  that 
day,  and  the  priority  can  be  established,  the 
courts  will  ascertain  and  regard  the  actual 
priority.  There  is  only  a  presumption  that 
they  occurred  at  the  same  time.  In  re  Led- 
better,  (N.  D.  Ga.  1920)  267  Fed.  893. 
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Vol.  I,  p.  895,  sec.  32a.     [First  ed., 
1912  Supp.,  p.  653.] 

Transfer  for  conyenience  of  parties. — "  The 
'  greatest  convenience  *  depends  upon  all  the 
circumstances  —  proximity  of  creditors  of 
every  icind  to  the  court,  proximity  to  the 
court  of  bankrupts  and  witnesses  necessary 
to  proper  administration,  the  location  of 
assets,  and  perhaps  numerous  other  factors 
that  appeal  to  a  court  as  in  the  interest  of 
an  orderly,  economical,  and  efficient  adminis- 
tration of  the  assets."  In  re  Devonian  Min- 
eral Spring  Co.,  (N.  D.  Ohio  1920)  272  Fed. 
527.     In  this  case  the  court  declared: 

"It  may  be  conceded  in  this  case  that  the 
■  majority  in  amount  and  number  of  general 
creditors  live  in  Kentucky,  and  that  the  ma- 
jority of  stockholders  live  there,  as  do  many 
witnesses  necessary  to  the  determination  of 
the  two  claims  heretofore  mentioned,  and  yet 
it  seems  to  me  that  all  other  considerations 
favor  retention  of  jurisdiction  in  this  dis- 
trict. In  this  district  are  practically  all 
of  the  assets  of  the  company,  its  official  head- 
quarters; its  books  and  records  are  here,  and 
above  all  there  is  pending  in  the  common 
pleas  court  of  Lorain  county,  a  county  in  this 
district,  an  action  to  foreclose  two  mortgages, 
totaling  over  $10,000,  which  are  alleged  to  be 
liens  upon  what  apparently  is  the  bulk  of  the 
company's  assets  —  its  real  property,  its 
plant.  This  action,  having  been  brought 
prior  to  any  bankruptcy  proceeding,  must  be 
tried  in  the  state  court.  The  witnesses  who 
live  in  Kentucky,  and  who  are  alleged  to  have 
important  testimony  to  give  in  connection 
with  these  claims,  will  have  to  come  to  the 
Lorain  county  common  pleas  court  in  any 
event.  •  *  *  A  transfer  of  these  bank- 
ruptcy proceedings  to  the  Kentucky  District 
Court  will  not  result  in  promoting  their 
convenience.*' 

The  words  "  parties  in^  interest  "  include 
not  only  general  creditors,  but  prior  and 
secured  creditors  as  well;  also  the  bankrupt 
and  every  other  party  whose  pecuniary  inter- 
est is  affected  by  the  proceedings.  In  re 
Devonian  Mineral  Spring  Co.,  (N.  D.  Ohio 
1920)   272  Fed.  527. 

The  bankrupt  is  a  "  party  in  interest " 
within  the  meaning  of  this  section  and  may 
petition  the  court  to  have  the  case  transferred 
to  another  district.  In  re  Okmulgee  Produc- 
ing, etc.,  Co.,  (D.  C.  Del.  1920)  265  Fed.  736. 
In  discussing  this  question,  the  court  said: 

''  This  question  may  be  best  disposed  of 
by  considering  the  dominant  purposes  of  the 
act,  the  nature  of  a  proceeding  in  bankruptcy, 
and  whether  an  alleged  bankrupt  is  a  party 
in  interest,  within  the  meaning  of  section 
32  of  the  act.  The  dominant  purposes  of  the 
act  were  pointed  out  by  Sanborn,  C.  J., 
Bpeaking  for  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  in  Swarts  r.  Fourth 
Nat.  Bank,  117  Fed.  1,  3,  64  C.  C.  A.  387, 
388,  thus: 


'' '  No  one  can  become  familiar  with  ths 
bankrupt  law  of  1898  without  a  settled  con- 
viction that  the  i^o  dominant  purposes  of 
the  f  ramers  of  that  act  were :  ( 1 )  The  pro- 
tection and  discharge  of  the  bankrupt;  and 
(2)  the  distribution  of  the  unexempt  prop- 
erty which  the  bankrupt  owned  four  months 
before  the  filing  of  the  petition  in  bank- 
ruptcy against  him,  share  and  share  alike, 
among  his  creditors.  All  the  earlier  sections 
of  the  act  are  devoted  to  the  security  and 
relief  of  the  bankrupt,  and,  when  the  distri- 
bution of  his  property  is  reached,  the  provi- 
sions relating  to  it  are  all  drawn  from  the 
standpoint  of  the  insolvent,  and  not  from 
that  of  his  creditors.  The  rights  and  privi- 
leges of  the  bankrupt,  and  the  equal  distri- 
bution of  his  property,  dominate  every 
provision,  while  the  rights,  wrongs,  benefits, 
and  injuries  of  his  creditors  are  always  in- 
cidental, and  secondary  to  these  controlling 
purposes.* 

"  The  nature  of  a  bankruptcy  proceeding 
was  well  defined  by  Woodruff,  C.  J.,  in  In  re 
Boston,  H.  &  E.  R.  Co.,  Fed.  Cas.  No.  1,677, 
where  he  said: 

"  'At  first  view,  it  is  natural  and  agree- 
able to  our  ordinary  ideas  upon  this  subject, 
to  assume  that  a  petition  by  an  alleged 
creditor  against  his  debtor,  to  compel  a  sub- 
mission of  his  estate  to  the  bankruptcy  court, 
is  a  contest  between  two  parties,  with  which 
a  third  person  may  not  meddle.  But  this  is 
by  no  means  a  complete  view  of  the  scope 
and  effect  of  the  proceeding.  It  is  not  a 
mere  suit  inter  partes.  It  rather  partakes 
of  the  nature  of  a  proceeding  in  rent,   •   •   •  ' 

"  That  the  bankrupt  is  a  party  in  interest 
in  the  proceeding  for  transfer  was  expressly 
decided  by  this  court  in  In  re  United  Button 
Co.,  137  Fed.  668,  672,  where  Judge  Bradford 
said: 

''  'The  Bankruptcy  Act  does  not  define 
or  describe  "greatest  convenience"  or 
"  parties  in  interest,"  as  those  phrases  are 
used  in  section  32  and  General  Order  6.  Both 
expressions  are  elastic  and  largely  indefinite. 
It  is  manifest Iv  too  narrow  a  construction 
of  the  phrase  "  parties  in  interest "  to  re- 
strict it  merely  to  unsecured  creditors  in 
bankruptcy.  The  bankrupt  is  not  only 
literally  but  substantially  a  party  in  in- 
terest.* 

"  The  petitioning  creditors  cite  no  authority 
in  support  of  their  contention  that  the  al- 
leged bankrupt  is  not  a  competent  or  proper 
party  to  move  for  a  transfer,  but  say  that 
the  alleged  bankrupt's  position  until  ad- 
judication is  in  the  nature  of  that  of  a 
defendant,  and  this  proceeding,  if  allowed, 
would  grant  it  a  change  of  venue  without  the 
law  making  any  provision  therefor.  But  as 
the  result  of  a  transfer  would  be  the  same, 
by  whomsoever  the  application  therefor  is 
made,  this  contention  is  relevant,  not  to  the 
question  of  the  right  of  the  alleged  bankrupt 
to  apply  for  a  transfer,  but  only  to  the  power 
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of  the  court  to  order  a  transfer  before  ad- 
judication. I  am  of  opinion  that  the  motion 
for  a  transfer  is  not  defective  by  reason  of 
its  having  been  made  by  the  alleged  bank- 
rupt only." 

Necessity  of  adjudication. — No  adjudica- 
tion of  the  bankrupt  need  be  made  prior  to 
the  filing  of  a  petition  under  this  section  for 
the  transfer  of  the  case  to  another  district. 
In  re  Okmulgee  Producing,  etc.,  Co.,  (D.  C. 
Del.  1920)  205  Fed.  736,  wherein  it  was  said: 

"  The  point,  however,  upon  which  the 
creditors  mainly  rely  in  support  of  their 
motion  to  dismiss  the  application  to  transfer, 
is  that,  no  adjudication  having  been  made 
either  here  or  in  Oklahoma,  the  application 
to  transfer  is  premature,  and  that  the  court 
is  without  power  to  grant  it.  The  transfer 
of  cases  is  provided  for  by  section  32  of  the 
Bankruptcy  Act.  This  section,  in  so  doing, 
prescribes  the  conditions  under  which  or  when 
'  the  cases  shall  be  transferred,'  how  and  by 
whom  they  *  shall  be  transferred,'  and 
whether  they  *  shall  be  transferred.'  In  con- 
sidering whether  the  application  to  transfer 
is  premature,  we  are  concerned  only  with  the 
happening  of  those  events  or  the  existen^^e 
of  those  facts  which  are  conditions  precedent 
to  the  perfection  of  the  right  or  power  to 
transfer.  These  conditions  are  thus  specified 
by  the  statute : 

"  *  In  the  event  petitions  are  filed  against 
the  same  person  *  *  *  in  different  courts 
of  bankruptcy  each  of  which  has  jurisdiction, 
the  cases  shall  be  transferred.    •    ♦    • 

"  *  When  the  language  of  a  statute  is 
tmambiguous,  and  its  meaning  evident,  it 
must  be  held  to  mean  what  it  plainly  ex- 
presses, and  no  room  is  left  for  construction.* 
Johnson  t?.  Southern  Par.  Co.,  117  Fed.  462, 
465,  54  C.  C.  A.  508,  511. 

"  The  terms  of  the  foregoing  statute  are 
clear  and  certain,  and  its  meaning  is  plain. 
•The  court  is  therefore  without  power,  under 
the  guise  of  construction,  to  require  the  ex- 
istence of  an  additional  event,  fact,  or  con- 
dition not  prescribed  by  the  statute  as  a 
prerequisite  to  an  order  of  transfer  or  to 
make  such  order  in  the  absence  of  one  that 
16  required.  As  the  statute  does  not  make 
adjudication  a  condition  precedent  to  trans- 
fer, the  courts  may  not  do  so." 

SufUciencif  of  petition. —  See  In  re  Okmul- 
gee Producing,  etc.,  Co.,  (D.  C.  Del.  1920) 
265  Fed.  736. 

Vol.  I,  p.  898,  sec.  38a.    [First  ed., 

1912  Supp.,  p.  655.] 

Juriidiction  to  review  order  of  court. — 
A  referee  has  no  jurisdiction  to  review  an 
order  of  a  bankruptcy  court  granting  ancil- 
lary proceedings  against  a  nonresident  part- 
ner of  a  bankrupt  partnership.  In  re 
Flaherty,  (N.  D.  la.  1920)  265  Fed.  741. 
In  discussing  the  referee's  jurisdiction  in 
8uch  a  case,  the  court  said: 


*'  The  referee,  instead  of  requiring  obedience 
to  the  order  of  this  court  authorizing  an- 
cillary proceedings  in  aid  of  the  United 
States  District  Court  of  Montana,  decided 
that  this  court  had  no  jurisdiction  to  make 
such  order.  In  deciding  that  this  court,  or 
the  United  States  District  Court  of  Montana 

* 

had  no  jurisdiction  to  grant  ancillary  pro- 
ceedings in  this  district,  the  referee  exceeded 
his  authority.  If  he  felt  that  this  court  had 
no  jurisdiction  to  grant  ancillary  proceed- 
ings, he  should  have  simply  declined  to  act, 
and  so  reported  to  this  court.  Neither  the 
referee  nor  this  court  will  review  the  judg- 
ment of  the  District  Court  of  Montana  ad- 
judicating the  copartnership  of  George  L. 
Flaherty  a  hankrupt." 

Detennination  on  review. — Where  the  Dis- 
trict Court  reverses  an  order  of  a  referee 
allowing  a  part  of  a  claim  and  sends  the 
case  back  to  the  referee  for  a  new  hearing 
upon  affirmative  defenses,  the  order  is  not 
final  and  on  a  second  appeal  to  the  District 
Court,  the  entire  case  is  before  it.  In  re 
Franklin  Brewing  Co.,  (E.  D.  N.  Y.  1920) 
265  Fed.  301. 

Weight  of  referee's  findings  of  fact. — ^To  the 
same  effect  as  the  original  annotation,  see 
In  re  Prentice,  (D.  C.  Mass.  1920)  267  Fed. 
1019;  In  re  Ponzi,  (D.  C.  Mass.  1920)  268 
Fed.  997. 

Where  the  evidence  is  not  reported  the 
referee's  findings  must  be  accepted  unless  they 
appear  on  his  report  to  be  clearly  wrong. 
In  re  Jaffee,  (D.  C.  Mass.  1921)  272  Fed.  899. 

Where  a  finding  by  the  referee  has  been 
approved  by  the  District  Court  it  will  be 
accepted  by  the  Circuit  Court  of  Appeals 
unless  justice  requires  a  different  conclusion. 
In  re  Bradley,  (C.  C.  A.  2d  Cir.  1920)  269 
Fed.  784. 

Determination  on  review  —  Vacating  order 
in  replevin  proceedings. — ^Where  the  proceed- 
ings to  review  the  referee's  order  permitting 
replevin  against  a  trustee  were  seasonably 
taken,  the  rights  of  the  parties  are  not  af- 
fected by  the  fact  that  the  goods  have 
actually  been  replevied  under  the  order  of 
the  referee  as  the  replevin  action  will  fall 
with  the  vacating  of  the  order  on  which  it 
was  based.  In  re  International  Piano  Mfg. 
Co.,   (D.  C.  Mass.  1920)   268  Fed.  430. 

Overruling  proofs  of  assignments  to  one 
creditor  by  others. — ^Where  an  interest  in 
their  claims  has  been  assigned  to  one  cred- 
itor by  several  others,  the  assignee  agreeing 
to  make  a  contest  to  recover  assets  and  pay 
all  costs  if  imsuccessful  and  if  successful  the 
creditors  to  pay  their  pro  rata  share  of  the 
cos'ts,  an  overruling  of  the  proofs  of  assign- 
ment by  the  referee  has  been  held  to  be  error, 
a  consideration  for  the  assignment  being 
shown  and  no  complaint  being  made  by  the 
assigning  creditors.  In  re  Kennv,  (W.  D.  Pa. 
1920)   269  Fed.  54. 

Power  to  surcharge  trustee. —  Where  no  ex- 
ceptions have  been  filed  to  the  account  of  the 
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trustee  or  having  been  filed  have  been  over- 
ruled there   is   ?aid  to  be  no  power   in  the 
referee  to  eiircharge  the  trustee.    In  re  Kennv, 
(W.  D.  Pa.  1920)    269  Fed.  54. 

Vol.  I,  p.  904,  sec.  38a  (4).    [First 

ed.,  1912  Supp.,  p.  ()59.] 

Summary  juriadiction  aa  to  claima. —  The 
property  being  in  possession  of  the  bankrupt, 
and  therefore  in  custodia  legiSf  constructively, 
if  not  actually,  the  referee  had  the  jurisdic- 
tion to  determine  in  summary  manner  the 
existence  or  nonexistence  of  asserted  claims 
to  or  liens  upon  such  property.  At  least, 
no  objection  anywhere  along  the  line  to  the 
jurisdiction  of  the  referee  having  been  made, 
it  would  seem  that  under  the  provisions  of 
the  Bankruptcy  Act  summary  jurisdiction, 
based  upon  consent  of  the  parties  involved, 
was  proper.  In  re  Hansen,  (S.  D.  Cal.  1919) 
208  Fed.  904. 

Turning  property  OTer  to  tmatee  —  Sum- 
mary proceedings. —  It  has  been  held  that  a 
referee  has  no  power  to  make  a  summary 
order  directing  one  claiming  property  trans- 
ferred to  him  more  than  four  months  prior 
to  bankruptcy  to  pay  over  the  value  of  such 
property  to  the  tnifitee.  Charles  H.  Brown 
Paint  Co.  r.  Rockhold,  (C.  C.  A.  5th  Cir. 
1920)   269  Fed.  139. 

Determining  atatua  of  alleged  aecnred 
claim. — Where  a  claimant  has  tiled  a  verified 
claim  before  a  referee  on  a  debt  claimed  to 
be  secured  by  a  chattel  mortgage  it  there- 
upon 'becomes  the  duty  of  the  referee  to 
pass  on  the  question  whether  or  not  the 
claim  is  secured  by  a  chattel  mortgage  a^ 
asserted.  In  re  Hansen,  (S.  D.  Cal.  1919) 
268  Fed.  904. 

Enjoining  anit  in  atate  court. —  While  a 
referee,  imder  General  Order  12,  aubd.  3  (1 
Fed.  Stat.  Ann.  (2d  ed.)  856),  may  not 
"  enjoin  any  court  or  ofRcer  of  the  United 
States  or  of  a  state,"  he  may  temporarily 
enjoin  a  landlord  from  a  suit  of  ejectment 
against  a  bankrupt  in  a  f«tate  court.  In  rr 
Lombardy  Inn  Co.,  (D.  C.  Mass.  1919)  266 
Fed.  394.  In  afiirming  the  order  of  the 
referee,  the  court  said: 

"At  the  time  when  the  receiver  in  bank- 
ruptcy was  appointed  he  found  the  bankrupt 
still  in  possession  of  the  premises,  claiming 
to  hold  under  a  written  lease.  The  lessor, 
alleging  a  breach  of  condition,  had  already 
instituted  ejectment  proceedings  in  the  state 
court.  The  learned  referee  temporarily  en- 
joined the  prosecution  of  these  proceedings 
to  give  the  receiver  time  to  turn  around. 
The  premises  are  a  hotel  of  some  30  rooms 
and  a  restaurant  having  a  substantial  busi- 
ness of  its  own. 

"  In  holding  that  the  receiver  should  not  be 
immediately  turned  into  the  street,  but 
should  have  an  opportunity  to  look  things 
over  and  decide  whether  or  not  to  defend 
the   ejectment    case   and   try   to   retain    the 


lease  for  the  benefit  of  the  estate,  and  in 
staying  the  ejectment  proceedings  for  that 
purpose,  it  eeems  to  me  that  the  learned 
referee  was  right.  Under  the  circumstances 
a  high  degree  of  diligence  will  be  required 
of  the  receiver;  and  after  a  reasonable  time 
has  elapsed  the  lessor  can  move  to  vacate 
the  restraining  order." 

Vol.  I,  p.  909,  sec.  38a  (5).    [First 

ed.,  1912  Supp.,  p.  663.] 

stenographer's  fee  held  not  to  be  unrea- 
sonable, see  In  re  Weissman,  (D.  C.  Conn. 
1920)   267  Fed.  588. 

Vol.  I,  p.  922,  sec.  41a  (4).    [First 

ed.,  1912  Supp.,  p.  673.] 

Evasive  testimony  as  contempt,  see  In  re 
Rosenblum,  (W.  D.  Mo.  1919)  268  Fed.  381, 
wherein  the  court  declared  as  follows: 

'•  The  judgment  of  the  court  will  be  that 
the  bankrupt  is  guilty  of  contempt,  and  shall 
be  committed  to  the  Jasper  county  jail  for 
a  period  of  six  months  from  this  date.  If, 
after  five  days  of  such  imprisonment,  he 
wishes  to  have  an  opportunity  to  be  again 
examined,  the  marshal  will  be  directed  to 
take  him  before  the  referee  for  re-examina- 
tion, and  if,  upon  such  examination,  he  ahall 
make  a  full  and  satisfactory  disclosure  ot 
all  the  material  facts  in  the  case  within  his 
knowledge,  an  application  may  be  made  to 
the  court  for  a  discharge  from  imprison- 
ment; but  if  he  declines  to  submit  to  such 
examination,  or  if,  having  applied  for  it,  he 
is  guilty  of  the  same  evasions  and  duplicity 
which  characteriEed  the  ones  already  had, 
such  imprisonment  shall  continue  for  the 
term  already  stated." 

Vol.  I,  p.  923,  sec.  41b.     [First  ed., 
1912  Supp.,  p.  674.] 

Violation  of  order  against  interference 
with  assets. —  Interference  with  the  assets  of 
the  estate  in  violation  of  an  order  of  the 
court  against  such  interference  does  not 
come  within  the  phrase  "  any  of  the  things 
forbidden  in  this  section,"  the  bankrupt  in 
such  a  case  being  answerable  directly  to  the 
court  in  a  proceeding  for  contempt.  Bider- 
man  r.  Cooper,  (C.  C.  A.  3d  Cir.  1921)  273 
Fed.  683,  holding  in  this  case  that  the  pro- 
ceeding was  for  a  civil  contempt  and  that 
an  order  imposing  imprisonment  should  be 
annulled. 

Vol.  I,  p.  926,  sec.  44a.     [First  ed., 

1912  Supp.,  p.  677.] 
Referee's  powers  as  to  approval  of  trustee 
selected. — The  referee  has  power  to  refuse  to 
approve  as  trustee  a  person  elected  by  the 
creditors  because  he  residee  and  does  business 
at  a  place  other  than  where  the  bankrupt's 
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place  of  business  is  located.  And  if  on  any 
state  of  facts  consistent  with  his  report  he 
hati  power  to  disapprove  on  the  ground  stated 
his  action  must  be  confirmed.  In  re  Jaffee, 
(D.  C.  Mass.  1921)  272  Fed.  899,  holding  that 
the  question  whether  General  Order  12  (89 
Fed.  vii,  32  C.  C.  A.  xvi)  goes  beyond  the 
act,  and  is  invalid  in  so  far  as  it  gives  the 
referee  power  to  decide  upon  the  compe- 
tency of  the  person  elected  by  the  creditors 
as  trustee,  can  hardly  be  considered  in  a 
court  of  first  instance;  it  must  be  decided 
by  the  Supreme  Court,  by  which  the  General 
Orders  were  made. 

Vol.  I,  p,  933,  sec.  47a  (2).    [First 

ed.,  1912  Supp.,  p.  682.1 

Constraction. —  The  1910  amendment  to 
this  section,  conferring  on  trustees  ''  all  the 
rights,  remedies  and  powers  of  a  creditor 
holding  a  lien  by  legal  or  equitable  proceed- 
ings," does  not  give  to  the  trustee  in  bank- 
ruptcy any  greater  or  other  right  in  the 
premises  than  any  creditor  of  the  bankrupt 
would  have  had,  if  bankruptcy  had  not  inter- 
vened. This  amendment  to  the  Bankruptcy 
Act  changed  the  rule,  previously  in  force, 
that  a  trustee  merely  stood  in  the  shoes  of 
the  bankrupt,  and  acquired  only  the  title 
and  rights  previously  vested  in  the  bankrupt; 
and  now,  under  this  amendment,  the  trustee 
possesses,  in  addition  to  the  title  and  rights 
of  the  bankrupt,  also  the  rights,  remedies, 
and  powers  which  belonged,  at  the  time  of 
the  filing  of  the  petition  in  bankruptcy,  to 
creditors  of  the  bankrupt,  and  might  have 
been  exercised  by  them,  if  such  bankruptcy 
petition  had  not  been  filed.  In  re  Bonk, 
(£.  D.  Mich.  1920)  268  Fed.  1012,  so  declar- 
ing in  the  case  of  chattel  mortgages  not  filed 
for  record. 

Rights  of  trustee  exceed  those  of  bamkrupt. 
— "  While  the  trustee  is  relegated  to  the 
forum  of  the  bankrupt  estate  to  enforce  col- 
lections, he  is  not  necessarily  subject  to  the 
limitations  of  the  bankrupt  corporation,  in 
the  form  of  his  action  or  the  nature  of 
the  relief  sought.  Creditors'  rights,  which 
are  enforceable  under  state  law:<,  accrue  to 
a  trustee  in  bankruptcy,  and  he  may  main- 
tain or  defend  proceedings  and  collect  assets 
under  circumstances  where  the  bankrupt 
would  not  be  at  liberty  to  act."  Kellev  v. 
Abbott,  (L'al.  1921)  196  Pac.  39,  holding  that 
a  trustee  mAy  maintain  creditors*  bill. 

Bights  of  trustee  independent  of  state  law. 
—  The  right  of  a  trustee  to  sue  to  avoid  a 
fraudulent  conveyance  by  the  bankrupt  arises 
from  this  section  and  in  no  way  depends  on 
state  statutes.  Allen  r.  Hillman,  (Mich. 
1921)    183  N.  W.  936. 

Trustee's  right  to  collect  assets. —  To  the 
same  effect  as  the  second  paragraph  of  the 
original  annotation,  see  Ignatius  t;.  Farmers' 
State  Bank,  {C.  0.  A.  9th  Cir.  1921)  272 
Fed.  33. 


Effect  of  aiate  law  as  to  possession  of 
property  sold. —  Where  under  the  law  of  the 
state  although  a  purchaser  does  not  take  pos- 
session of  the  property  at  once  yet  if  in  the 
interim  of  possession  no  execution  creditor 
of  the  seller  levies  and  the  buyer  thereafter 
takes  possession,  the  sale  takes  effect  as  of 
its  date,  a  trustee  in  bankruptcy  of  the  seller 
subsequently  appointed  acquires  no  title  to 
property  purchased  more  than  four  months 
before  bankruptcy  of  which  the  buyer  took 
possession  within  four  months  before  that 
event,  since  under  the  state  law  the  right 
of  the  execution  to  levy  was  at  an  end. 
Zehner  v.  Southern  Surety  Co.,  (C.  C.  A. 
3d  Cir.  1921)  272  Fed.  954. 

Bankrupts  interest  in  trust  estate. —  Under 
this  section  a  trustee  in  bankruptcy  has  the 
power  to  subject  the  bankrupt's  interest  in 
a  trust  estate  to  the  payment  of  his  debts, 
and  his  right  to  sell  all  of  the  bankrupt's 
property  does  not  preclude  him  from  obtain- 
ing possession  of  such  interest.  Forbes  v. 
Snow,   (Mass.  1921)   131  N.  E.  298. 

Chattel  mortgage  &v  dealer. —  Where  a 
chattel  mortgage  on  merchandise  allowed  to 
remain  in  the  possession  of  the  mortgagor 
for  the  purposes  of  sale  is  void  under  a  state 
law  as  against  the  creditors  of  the  mortgagor 
it  is  void  as  against  his  trustee  in  bank- 
ruptcy. General  Securities  Co.  v.  Driscoll, 
(C.  C.  A.  6th  Cir.  1921)  271  Fed.  295. 

Unrecorded  shipbuilding  contract, —  Where 
an  unrecorded  shipbuilding  contract  provides 
that  the  title  to  the  hulls,  together  with  all 
materials  purchased  or  intended  for  use  in 
the  construction  of  the  vessel,  shall  be  vested 
in  and  become  the  property  of  the  purchaser, 
and  the  shipbuilding  corporation  becomes 
bankrupt,  the  title  to  the  material  not  actu- 
ally on  the  boats  remains  the  property  of 
the  bankrupt  and  passes  to  his  trustee. 
Gielow  V.  Eastern  Shore  Shipbuilding  Corp., 
(D.  C.  Md.  1919)  265  Fed.  846. 

Title  superior  to  unenroUed  judgment. — 
Wliere  state  statutes  provide  that  a  judg- 
ment or  decree  of  the  United  States  District 
Court,  or  of  the  state  Supreme  (Dourt  or  chan- 
cery court  or  any  state  court  of  a  different 
county  shall  not  be  a  lien  on  defendant's 
property  until  enrolled  in  the  ofiSce  of  the 
clerk  of  the  circuit  court  of  the  county,  and 
that  a  judgment  shall  not  be  a  lien  on  any 
property  imless  it  is  enrolled  where  a  judg- 
ment rendered  in  a  federal  District  Court  was 
not  enrolled  until  after  the  bankruptcy  of 
the  defendant,  the  claim  of  the  trustee  was 
held  to  be  superior  under  this  section  to  the 
claim  of  the  unenrolled  judgment.  In  re 
Jackson  Light,  etc.,  Co.,  (C.  C.  A.  5th  Cir. 
1920)   209  Fed.  223. 

Right  to  sue  —  Necessity  of  proof  of  trus- 
tee's appointment. —  In  an  action  by  a  bank- 
rupt's trustee  against  a  creditor  to  recover 
an  alleged  preferential  payment  of  money,  the 
trustee  must  prove  his  appointment'  in  order 
to  recover  the  money.     Van  Slyke  v.  Hunt- 
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ington,  (C.  C.  A.  8th  Cir.  1920)  265  Fed.  86. 
The  court  said: 

"  The  detendant  denied  in  his  answer  every 
averment  of  the  complaint  not  expressly  ad- 
mitted, and  he  did  not  admit,  and  there  is 
no  evidence  or  proof  in  the  record,  that  the 
plaintiff  was  ever  appointed  or  elected  a  trus- 
tee in  bankruptcy  of  any  of  the  assets  of 
any  of  the  alleged  bankrupts,  and  the  absence 
of  both  admission  and  proof  of  that  alleged 
fact  is  fatal  to  the  decree  for  the  recovery 
of  the  $909.09  from  the  defendant.  The  plain- 
tin*  was  entitled  to  no  such  recovery,  unless 
he  was  the  trustee  of  the  assets  of  one  or 
both  of  the  bankrupts,  who  owned  the  $909.09 
the  defendant  received." 

Sales  of  property  —  Power  to  order  sale 
toithout  liens. — "  The  power  to  sell  a  bank- 
rupt's property  free  from  liens  is  not  ex- 
pressly conferred  by  the  statute.  But  such  a 
sale  is  often  necessary  to  the  due  execution 
of  the  power  and  duty  to  reduce  the  assets 
to  monev  and  distribute  it  to  creditors.  This 
necessarily  implied  power  of  the  court  of 
bankruptcy  as  a  court  of  equity  has  been 
asserted  in  numerous  cases."  Gantt  r.  Jones, 
(C.  C.  A.  4th  Cir.   1921)   272  Fed.   117. 

Proceeds  of  property  sold  free  from  liens. — 
The  proceeds  of  sale  come  into  the  hands  of 
the  bankrupt  court  for  distribution  among 
creditors  precisely  as  if  the  mortgage  had 
been  formally  foreclosed.  The  same  incidents 
attach  to  the  surplus  over  the  lien  debts. 
Gantt  r.  Jones,  (C.  C.  A.  4th  Cir.  1921)  278 
Fed.  117. 

Title  of  purchaser  where  property  sold 
without  liens. —  At  a  sale  of  the  bankrupt's 
property  without  liens  in  pursuance  of  an 
order  of  court  the  purchaser  takes  the  same 
title  as  if  the  sale  were  made  in  any  other 
court  of  equity  to  foreclose  the  mortgages 
or  to  marshal  the  assets  of  an  insolvent,  with 
all  lienholders  and  other  parties  in  interest 
before  the  court.  This  title  is  good  against 
the  mortgagor,  the  mortgagees,  and  all  their 
privies,  including  the  wife  of  the  mortgagor, 
who  has  renounced  her  dower.  Gantt  r. 
Jones,  (C.  C.  A.  4th  Cir.  1921)  272  Fed.  117. 

Time  as  of  which  trustee  takes  status  of 
creditor. —  To  the  same  effect  as  the  original 
annotation,  see  General  Securities  Co.  v. 
Driscoll,  (C.  C.  A.  5th  Cir.  1921)  271  Fed. 
295. 

Vol.  I,  p.  942,  sec.  47a  (1 1).    [First 

ed.,  1912  Supp.,  p.  686.] 
The  bankruptcy  court  has  no  jurisdiction 
over  the  exempted  property  except  to  make 
the  appraisal  and  set  it  apart  to  the  bank- 
rupt. In  re  Gunzberger,  (M.  D.  Pa.  1920) 
268  Fed.  673. 

Effect  of  setting:  apart  homestead. —  When 
a  bankrupt  claims  his  homestead  and  has  it 
set  apart,  it  is  excluded  from  the  bankruptcy 
proceedings  and  the  jurisdiction  of  the  bank- 
ruptcy court  a/s  completely  as  if  it  had  never 


been  placed  upon  the  bankrupt's  schedules, 
and  thereafter  a  creditor  with  a  lawful 
special  or  general  waiver  of  the  exemption, 
or  against  whom  the  exemption  does  not 
apply,  would  have  to  resort  to  the  state 
courts  for  its  enforcement.  Schexnailder  v, 
Fontenot,  (1920)   147  La.  467,  85  So.  207. 

Mortgage  on  exempt  land. — ^A  discharge  in 
bankruptcy  does  not  destroy  a  mortgage  Hen 
upon  the  bankrupt's  real  property  subject  to 
exemption,  but  merely  his  personal  liability: 
Schexnailder  v,  Fontenot,  (1920)  147  liu 
467,  85  So.  207. 

Vol.  I,  p.  950,  sec.  48d.     [First  ed., 

1912  Supp.,  p.  690.] 

Receiver's  fees. —  The  court  is  limited  by 
section  72  of  this  act  to  an  allowance  to  the 
receiver  not  in  excess  of  that  permitted  by 
this  section.  In  re  Weissman,  (D.  C.  Conn. 
1920)  267  Fed.  588. 

The  court  has  no  jurisdiction  to  confirm  a 
composition  which  allows  a  receiver  an 
amount  in  excess  of  that  specified  in  this 
section,  although  the  statutory  allowance  may 
be  grossly  inadequate.  In  re  Gross,  (S.  D. 
N.  Y.  1921)   274  Fed.  741. 

Vol.  I,  p.  956,  sec.  51a  (2).    [First 

ed.,  1912  Supp.,  p.  695.] 
Necessity  of  paying  filing  fee. — ^A  bankrupt 
who  on  filing  his  voluntary  petition  is  able 
to  pay  his  attorney  and  who  is  earning  money 
and  by  proper  saving  and  conduct  can  accu- 
mulate or  procure  money  with  which  to  pay 
the  filing  fee  will  not  be  permitted  to  main- 
tain the  proceedings  without  paying  such  fee. 
In  re  Latham,  (N.  D.  N.  Y.  1921)  271  Fed. 
538. 

Vol.  I,  p.  960,  sec.  55f.     [First  ed., 

1912  Supp.,  p.  698.] 
Necessity  of  final  meeting. —  To  same  effect 
as  original  annotation,  see  Levy  v.  Schorr^ 
(C.  C.  A.  3d  Cir.  1920)  206  Fed.  207. 

Vol.  I,  p.  962,  sec.  57a.    [First  ed., 

1912  Supp.,  p.  700.1 

Necessity  and  manner  of  proving  claim. — 
The  "  statement  under  oath  "  referred  to  in 
this  section  "  is  at  once  the  claimant's  plead- 
ing and  his  evidence,  and  makes  for  him  a 
prima  facie  case."  In  re  Welborne,  (S.  D. 
N.  Y.  1920)  266  Fed.  385. 

Amendment  of  proofs  —  Supplementing 
proofs  by  oral  testimony. —  Where  the  proof 
of  claim  required  by  this  section  is  defective, 
the  referee  may  permit  the  claimant  to  sup- 
plement the  defects  of  the  claim  by  oral 
testimony,  and  such  testimony  will  be  re- 
garded as  written  into  the  claim  and  as  con- 
stituting part  of  it.  In  re  Welborne,  (S.  D. 
N.  Y.  1920)   266  Fed.  385. 
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Who  may  prove  claims — An  eweoutar, — 
One  of  two  executors  may  sign  and  verify  a 
claim  on  behalf  of  the  estate.  In  re  Schaff- 
ner,  (C.  C.  A.  2d  Cir.  1920)  2«7  Fed.  977. 
The  court  said: 

"  We  do  not  agree  with  the  District  Judge 
that  the  proof  of  claim  must  be  signed  by 
both  executors.  We  think  that  one  may  sign 
and  verify  a  claim  on  behalf  of  the  estate. 
The  whole  bankruptcy  proceeding  constitutes 
one  suit,  and  a  proof  of  claim  is  not  an 
action  at  law  or  in  equity,  but  is  a  demand 
against  a  fund  in  possession  of  the  court  for 
distribution,  just  like  a  proceeding  to  limit 
the  liability  of  a  vessel  owner  or  to  wind  up 
a  corporation  in  equity.  Strict  rules  of  plead- 
ing are  not  necessary  or  applicable.  We  can 
see  no  objection  to  one  executor  signing  and 
filing  a  proof  of  claim  upon  behalf  of  the 
estate,  just  as  section  1  of  the  General  Order 
permits  one  partner  to  do  for  the  firm;  both 
having  the  rigrht  to  collect  or  release  a  debt 
or  dispose  of  assets  of  the  estate  or  the  firm. 
Geyer  v.  Snyder,  140  N.  Y.  394,  35  N.  E. 
7S4'.  In  such  exceptional  cases  as  this  great 
mischief  might  ensue,  if  the  view  of  the 
District  Judge  were  enforced.  One  executor, 
by  refusing  to  sign,  might  prevent  a  proof 
of  claim  ever  being  filed,  and  important  con- 
troversies ever  determined.  It  is  suggested 
that  by  proceedings  in  the  probate  court  the 
letters  of  such  an  executor  might  be  revoked; 
but  this  would  be  a  long  proceeding,  which 
might  subject  the  bankruptcy  court  to  the 
control  of  the  probate  court,  as,  for  example, 
if  that  court  refused  to  discharge  the  ex- 
ecutor." 

Purch^^er  of  bankrupt's  stock  of  goods. — 
Where  a  purchaser  of  the  stock  of  goods  of 
the  bankrupt  acted  in  good  faith  and  the 
sale  was  annulled  solely  on  the  ground  that 
it  was  made  in  violation  of  the  Bulk  Sales 
Law  of  the  state,  it  has  been  held  that  the 
purchaser  should  be  subrogated  as  a  claim- 
ant to  the  rights  of  those  creditors  whose 
debts  were  paid  out  of  the  purchase  money 
by  the  bankrupt  and  those  of  which  payment 
was  assumed  by  the  purchaser  and  the  estate 
released  from  payment  of  the  same.  In  re 
Fox,  (D.  C.  Kan.  1920)  266  Fed.  134.  The 
court  said: 

"Again,  the  order  of  the  referee,  as  shown 
by  his  certificate,  is  based  in  part  on  the 
thought  the  creditors  who  received  nayment 
from  the  cash  paid  by  claimants  to  bank- 
rupt, and  the  creditors  of  bankrupt  whose 
debts  were  assumed  bv  claimants,  bv  reason 
of  the  transaction  obtained  pavment  in  full, 
while  those  not  so  satisfied  will  receive  only 
a  portion  of  their  claims.  Hence,  it  is  con- 
tended, those  creditors  who  obtaitied  pav- 
mentfl  in  full  from  the  bankrupt  in  this 
manner  received  fraudulent  and  void  prefer- 
ences. If  this  position  be  correct,  the  snme, 
however,  mirhf  be  said  of  the  individual 
amounts  of  claimants  standing  now  allowed 
under  the  order  of  the  referee. 


"But  the  fact  is  there  is  no  proof  found 
in  the  record  claimants  knew  or  had  reason- 
able cause  to  believe  the  amount  they  were 
paying  as  purchase  price  to  the  bankrupt  was 
not  sufficient  to  pay  and  discharge  all  of  his 
indebtedness.  Without  such  knowledge  or 
notice  on  the  part  of  claimants,  no  fraud 
inhered  in  the  transaction  so  far  as  they  were 
concerned,  and,  as  the  sale  has  now  been 
annulled  on  another  ground,  the  property  of 
the  estate  in  bankruptcy  or  its  value  has 
been  placed  in  the  hands  of  the  trustee  for 
the  benefit  of  creditors,  I  fail  to  see  on  this 
head  any  reason  for  not  allowing  the  claim- 
ants to  take  that  place  in  the  case,  through 
subrogation,  such  creditors  would  have  as- 
sumed, had  they  not  been  paid  and  satisfied 
out  of  the  purchase  price  paid  by  claimants.** 

Effect  of  provlBg  claims  —  Effect  on  other 
remedies. —  Proof  of  a  claim  on  notes  against 
the  estate  in  bankruptcy  of  the  maker  does 
not  operate  as  an  estoppel  against  an  action 
by  the  holder  of  such  notes  against  his  at- 
torney, as  a&rent,  for  the  conversion  of  the 
holder's  funds  in  the  purchase  of  the  notes. 
Parkerson  v.  Borst,  (C.  C.  A.  5th  Cir.  1920) 
264  Fed.  781. 

Vol.  I,  p.  967,  sec.  57c.     [First  ed., 
1912  Supp.,  p.  703.] 

Power  of  referee. — A  referee  has  no  right 
to  refuse  to  file  a  claim  on  the  ground  of  its 
informality.  In  re  Drexel  Hill  Motor  Co., 
(E.  D.  Pa.  1921)  270  Fed.  673. 

Vol.  I,  p.  967,  sec.  57d.     [First  ed., 
1912  Supp.,  p.  703.] 

Allowance  of  claims — Effect  of  formal 
proof. —  To  the  same  effect  as  the  original 
annotation,  see  In  re  Welborne,  (S.  D.  N.  Y. 
1920)   266  Fed.  386. 

Disallowance  tcith  reservation. —  In  Keith 
V.  Kilmer,  (C.  C.  A.  1st  Cir.  1921)  272  Fed. 
643,  it  was  declared  in  the  case  of  the  dis- 
allowance of  the  claim  of  a  stockholder  with 
reservation : 

"  The  claim  should  have  been  disallowed 
without  reservation.  If,  to  avoid  possible 
future  doubt,  it  be  desirable  to  incorporate 
in  the  memorandum  of  decision  a  statement 
to  the  efi'ect  that  such  disallowance  is  without 
prejudice  to  any  rights  claimant  may  here- 
after, by  proper  proceedings,  seek  to  estab- 
lish against  any  of  the  stockholders  of  the 
bankrupt  corporation,  or  against  any  assets 
of  such  corporation  not  distributed  by  the 
trustee  in  bankruptcy  to  the  creditors  in  the 
bankruptcy  proceedings,  there  could  be  no 
objection  to  such  limiting  and  guarding  state- 
ment." 

Claims  for  debts  of  third  persons. — Where 
a  bankrupt  is  defrauded  of  a  stock  of  goods, 
and  the  person  perpetrating  the  fraud  con- 
ducts a  business  in  his  own  name  with  such 
goods  and  incurs  debts,  the  bankrupt's  estate 
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is  not  liable  therefor.    Van  Slyke  v.  Hunting- 
ton, (C.  C.  A.  8th  Cir.  1920)  265  Fed.  88. 

Vol.  I,  p.  972,  sec.  57g.     [First  ed., 

1912  Supp.,  p.  706.] 

Surrender  easentiaL —  When  a  creditor  vol- 
untarily surrenders  a  preference,  he  may 
prove  his  claim,  whether  or  not  he  was  de« 
liberately  attempting  to  obtain  a  preference; 
also,  when  he  is  compelled  to  surrender  his 
preference,  he  may  prove  his  debt,  without 
reference  to  whether  or  not  he  had  knowl- 
edge of  just  what  he  was  doing  when  the 
preference  was  created.  In  re  Franklin  Brew- 
ing Co.,   (E.  D.  N.  Y.  1920)  265  Fed.  301. 

Independent  transactiont. —  It  is  in  general 
the  rule  that  a  creditor  holding  two  debts  at 
•the  same  time,  on  one  of  which  he  has  re- 
ceived a  preference,  may  not  prove  on  the 
other  without  surrendering  the  preference  on 
the  one.  In  re  Dix,  (N.  D.  N.  Y.  1920)  2(17 
Fed.  1016,  wherein  the  court  further  said: 

''  If  a  bankrupt  gives  a  voidable  preference 
of  the  single  debt  which  he  owes  to  a  creditor, 
and  actually  extinguishes  it,  he  need  not 
surrender  the  preference  as  a  condition  of 
proving  a  debt  subsequently  arising;  but  if 
the  preference  leave  the  old  debt  in  part 
surviving,  so  that  upon  incurring  the  new 
debt  he  is  still  indebted  upon  the  old,  he 
must  surrender  his  preference  upon  the  old 
in  order  to  prove  upon  the  new.  In  short, 
it  is  only  when  the  debt  on  which  he  seeks 
to  prove  came  into  existence  after  the  extinc- 
tion of  the  debt  on  which  the  bankrupt  has 
made  a  preferential  payment  that  he  may 
prove  without  surrendering  his  preference  on 
the  other  debt." 

Laches. — A  bankrupt's  trustee  is  not  barred 
by  laches  because  of  the  fact  that  he  does 
not  file  his  petition  under  this  section  to 
have  a  creditor's  claim  expunged  until  four 
and  one-half  months  after  the  creditor  has 
filed  his  claim.  In  re  Star  Sprinsr  Bed  Co., 
(C.  C.  A.  3d  Cir.  1020)  265  Fed.  133. 

Vol.  I,  p.  976,  sec-  57h.     [First  ed., 
1912  Snpp.,  p.  709.] 

Determination  of  value  of  securities  by 
referee. —  In  Dodge  Sales,  etc.,  Co.  t*.  Pittston 
First  Xat.  Bank,  (C.  C.  A.  3d  Cir.  1920)  266 
Fed.  364,  the  Circuit  Court  of  Appeals  af- 
firmed the  findings  of  the  District  Court  con- 
firming the  report  of  a  referee  as  to  the  value 
of  8i'(>ond  mortgage  bonds,  of  the  bankrupt 
company  held  as  collateral  security  by  cer- 
tain creditors. 

Vol.  I,  p.  982,  sec.  57n.     [First  ed., 

1912  Supp.,  p.  712.] 

Time  for  proving  claims  —  Extension  of 
time  for  filing  claims. —  In  In  re  Malkan, 
(S.  D.  X.  Y.  1920)  265  Fed.  867,  an  invol- 
untary   petition    in    bankruptcy    was    filed 


against  the  debtor  on  December  24,  1018, 
and  on  January  7,  1919,  he  was  adjudicated 
a  bankrupt.  Thereafter,  upon  the  written 
.consent  of  the  majority  of  creditors^  and  after 
due  notice  to  all  other  creditors,  an  applica- 
tion was  made  for  an  order  vacating  ^he 
adjudication  and  the  order  appointing  the 
receiver  and  dismissing  the  petition  in  bank- 
ruptcy. Only  one  creditor  made  objection, 
and  an  order  was  granted  April  3,  1919,  va- 
cating the  adjudication  and  dismissing  the 
bankruptcy  proceedings. 

Upon  appeal  to  the  Circuit  Court  of  Ap- 
peals the  order  of  April  3,  1919,  was  vacated, 
and  on  November  29,  1919,  an  order  was  filed 
in  the  District  Court,  pursuant  to  the  man- 
date of  the  Circuit  Court  of  Appeals  vacating 
the  order  of  April  3,  1919,  and  reinstating 
the  receiver,  and  reinstating  the  order  of  the 
appointment  of  the  receiver,  and  reinstating 
the  order  of  adjudication  in  bankruptcy  of 
January  7,  1919.  On  December  24,  1919,  the 
District  Court  granted  an  order  allowing 
creditors  to  file  their  claims  within  a  period 
of  one  year  ft-om  November  29,  1919.  One 
of  the  creditors  then  moved  to  vacate  the 
order  of  December  24,  1919,  on  the  ground 
"  that  the  said  order  was  improvidently 
granted,  and  that  the  court  was  without 
power  and  jurisdiction  to  grant  the  relief 
purporting  to  be  granted  by  the  said  order." 
In  denying  the  motion  to  vacate  such  order, 
the  court  said: 

''Briefly  stated,  the  point  is  this:  That 
the  year  provided  under  section  67b  of  the 
Bankruptcy  Act  expired  before  the  order 
sought  to  be  vacated  was  made,  and  hence 
the  court  was  without  power  to  make  the 
order.     Section  57n  reads  as  follows: 

^*  *  Claims  shall  not  be  proved  against  a 
bankrupt  estate  subsequent  to  one  year  after 
the  adjudication;  or  if  they  are  liquidated 
by  litigation  and  the  final  judgment  therein 
is  rendered  within  thirty  days  before  or  after 
the  expiration  of  such  time,  and  then  within 
sixty  days  after  the  rendition  of  such  judg- 
ment.        .     .* 

"Subdivision  2  of  section  1  readi  M 
follows : 

" '  "Adjudication  "  shall  mean  the  date  of 
the  entry  of  a  decree  that  the  defendant,  in 
a  bankruptcy  proceeding,  is  a  bankrupt,  or, 
if  »uch  decree'  is  appealed  from,  then  the 
date  when  such  decree  is  finally  confirmed.' 

"  The  meaning  of  the  word  *  confirmed,*  as 
distinguished  from  '  aflSrmed,*  is  discussed  in 
Black  on  Bankruptcy,  p.  1129;  Be  Lee, 
(D.  C.)  171  Fed.  266. 

"  In  the  case  at  bar  the  decree  of  adjudi* 
cation  was  not  directly  appealed,  but  a  pro« 
ceeding  was  had  which  in  every  practical 
sense  was  equivalent  to  an  appeal.  By  virtue 
of  the  order  made  April  3,  1919,  the  adjudi- 
cation was  vacated.  From  April  3.  1919,  to 
November  29,  1919,  there  was  no  officer  with 
whom  a  creditor  could  file  his  claim.  See 
General  Orders  XX  and  XXI;  J.  B.  Oroutt 
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Co.  V.  Green,  204  U.  8.  96,  27  Sup.  Ct.  195, 
51  L.  ed.  300.  See,  also.  Collier  on  Bank- 
ruptcy, p.  818  et  seq.  There  was  neither  a 
referee,  a  receiver,  nor  a  trustee;  thus  there 
was  a  period  of  nearly  eight  months  when 
all  proceedings  in  bankruptcy  and  the  conse- 
quent administration  of  this  estate  were  not 
*  suspended,"  but  were  in  an  absolutely  blank 
state.  There  was  nothing  before  the  District 
Court,  not  an  estate,  not  a  referee,  not  a 
receiver,  not  a  trustee,  not  a  creditor  — 
indeed,   nothing. 

"  Section  57n  was  enacted  for  purely  ad- 
ministrative purposes,  to  the  end  that  estates 
should  be  promptly  administered;  but  it 
contemplated  that  creditors  should  have  a 
full  year  within  which  to  file  their  claims. 
If  the  mandate  of  the  Circuit  Court  of  Ap- 
peals had  not  come  down  until  after  Janu- 
ary 7,  1920,  we  might  have  had  the  situa- 
tion of  no  claims  whatever  having  been  filed, 
in  which  event,  if  the  moving  creditor  herein 
is  right,  the  bankrupt  would  have  escaped 
without  his  estate  being  subject  to  the  pay- 
ment of  any  of  his  debts  —  reductio  ad  ab- 
surdum.  Here,  if  the  motion  is  pranicrl.  tin-; 
creditor  may  receive  100  cents  on  the  dollar, 
and  laymen  creditors,  relying  on  the  court 
proceedings,  will  be  barred  from  participatin;; 
in  the  dividends  on  claims.  No  such  result 
will  be  tolerated,  if  it  can  possibly  be  avoided. 

"Applying  the  fundamental  principle  of 
gathering  the  intent  of  a  statute,  when  all 
its  relevant  provisions  are  read,  I  am  satis- 
fied that  the  year,  under  section  57n,  will  not 
expire  until  a  year  from  November  29,  1919. 
If  the  situation  is  one  of  camia  omissua,  then 
surely  a  court  of  bankruptcy  (which  in  many 
respects  is  a  court  of  equity)  will  hold 
that  the  year  began  November  29,  1919, 
or,  in  any  event,  that  the  time  from 
April  3,  1919,  to  November  29,  1919,  should 
be  deducted.  From  April  3,  1919,  until  No- 
vember 29,  1919,  was  241  days;  241  days 
after  January  7,  1920  (as  I  figure  it),  will 
be  September  4,  1920.  By  way  of  extra 
caution  it  would  be  well  to  notify  creditors 
that  they  must  file  their  claims  by  that  date. 

"  There  is  another  point,  not  raised  by 
counsel,  which  may  be  worth  considerinfif. 
This  creditor  stool  idly  by  until  March  31, 
1920  (the  date  of  his  motion  papers),  long 
after  January  7,  1920.  He  thereby  lulled 
the  receiver  and  the  creditors  into  reliance 
upon  the  order  of  December  24,  1919.  Had 
he  moved  seasonably,  the  claims  could  have 
been  filed  before  January  7,  1920.  He  should 
now  be  estopped,  and  not  allowed  to  advance 
the  contention  that  the  order  was  void.  I 
am  fully  aware  of  the  proposition  that  a  void 
order  cannot  be  made  valid,  however  hard 
the  circiunstances ;  but,  if  no  one  attacks  the 
order,  it  will  stand.  I  conclude,  therefore, 
as  an  additional  ground,  that  the  creditor, 
because  of  his  delay  beyond  January  7,  1920, 
will  not  be  heard  to  attack  the  order.  On 
the   other   hand,    it   may   be    said   that   the 


order  of  December  24,  1919,  w^as  superfluous. 
If  by  operation  of  law  the  time  will  not 
expire  until  a  year  from  November  29,  1919, 
or,  in  any  event,  until  September  4,  1920,  an 
order  extending  the  time  is  not  necessary. 
If,  by  operation  of  law,  the  time  expired 
January  7,  1920,  the  order  cannot  extend  it. 
In  order,  however,  to  allow  the  question  to  be 
reviewed  promptly,  if  desired,  the  order  will 
stand." 

Amendment  after  one  year  period. — An 
objection  that  an  ■  amended  proof  of  claim 
was  allowed  to  be  filed  more  ilian  a  year 
after  adjudication  has  been  declared  to  be 
without  merit.  In  re  Sfhaffner,  (C.  C.  A.  2d 
Cir.  1920)   267  Fed.  977. 

Where  the  paper  presented  contained  the 
substance  of  the  formal  proof  of  a  claim  it 
is  sufficient  to  constitute  the  basis  of  an 
amended  claim  after  the  expiration  of  the 
vear.  In  re  Drexel  Hill  Motor  Co.,  (E.  D. 
Pa.  1921)   270  Fed.  673. 

Right  to  participate  in  composition  fund. — 
This  section,  denying  to  unproven  claims  par- 
ticipation in  the  distribution  of  a  bankruptcy 
estate  fund,  does  not  denv  to  anv  creditor  the 
right  to  participate  in  a  composition  fund 
being  distributed  under  section  12.  In  re 
Englander's  (E.  D.  Pa.  1920)  267  Fed.  1012. 

Vol.  I,  p.  987,  sec.  58a  (7).    [First 

ed.,  1912  Siipp.,  p.  716.] 

Neceaaity  of  notice. — Although  it  is  said 
that  it  is  not  quite  clear  whether  the  pro- 
vision in  this  section  or  in  General  Order  In 
Bankruptcy  No.  28,  as  to  notice  applies  to 
a  summary  order  giving  authority  to  a 
trustee  to  compromise  a  claim,  yet  it  has 
been  held  that  even  if  it  does,  such  an 
order  is  not  subject  to  attack  for  want  of 
notice  where  all  steps  were  taken  in  good 
faith  by  the  parties,  without  fraud  on  their 
part.8,  that  counnel  for  the  trustee  had  full 
knowledge  of  the  facts  relating  to  the  trans- 
action and  that  the  complaining  creditors  in 
person  or  by  counsel  had  actual  knowledge 
of  it  and  made  no  objection  until  several 
years  after.  Petition  of  Baxter,  (C.  C.  A. 
0th  Cir.  1920)    269  Fed.  344. 

Vol.  I,  p.  987,  sec.  58a  (9).    [First 

ed.,  1912  Supp.,  p.  717.] 

Notice  essential. — "A  discharge  is  a  bene- 
fit conferred  by  the  statute  on  an  insolvent 
debtor.  One  of  the  conditions  precedent  to 
the  enjoyment  of  this  benefit,  prescribed  by 
section  58  of  the  statute,  ie  that  creditors 
should  have  30  days'  notice,  so  that  they 
may  have  an  opportunity  to  present  objec- 
tions to  the  discharge.  If  this  condition  is 
not  complied  with,  the  order  of  discharge  is 
invalid,  and  must  be  so  declared.  The 
rights  of  creditors  were  involved  in  the 
hearing  on  the  petition  for  discharge,  and 
they    cannot   be   bound   without   an    oppor- 
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Uinity  to  be  heard.  ...  It  is,  we 
think,  elementary  that  one  who  claima  the 
benefit  of  a  statute  must  see  that  the  con- 
ditions precedent  to  awarding  the  benefit 
have  been  complied  with.  As  between  the 
bankrupt  and  his  creditors,  it  is  the  duty 
of  the  bankrupt,  and  not  of  his  creditors,  to 
see  that  they  have  notice  of  the  application 
for  discharge."  Ellison  v.  Weintrob,  (C.  C. 
A.  4th  Cir.  1921)   272  Fed.  466. 

Waiver  of  right  to  notice.— After  the 
order  of  discharge  is  made  the  creditors 
may  waive  their  rights  by  laches  or  be 
estopped  from  asserting  them.  Ellison  v, 
Weintrob,  (C.  C.  A.  4th  Cir.  1921)  272  Fed. 
466. 

Vol.  I,  p.  988,  sec.  59a.    [First  ed., 

1912  Supp.,  p.  717.] 

Opposing  petition.— In  Regal  Cleaners, 
etc.,  V,  Merlis,  (C.  C.  A.  2d  Cir.  1921)  274 
Fed.  91€,  it  was  said  as  to  the  right  of  the 
president  of  a  corporation  to  oppose  a  peti- 
tion in  bankruptcy  filed  by  its  directors: 

"  If  there  exists  a  defense  to  this  petition, 
while  ordinarily  it  is  beyond  the  authority 
conferred  upon  a  president  of  a  corporation 
to  interpose  an  answer,  still  circumstances 
may  exist  which,  in  equity,  would  require 
his  filing  an  answer,  although  he  has  not 
the  authority  of  a  resolution  of  the  board 
of  directors  of  his  corporation.  If  the  com- 
pany is  solvent,  for  the  president  not  to 
prevent  such  a  result  might  cause  irremedi- 
able injury,  or  perhaps  total  failure  of  jus- 
tice to  the  stockholders.  Under  these  cir- 
cumstances, we  think  the  president  should, 
in  the  due  performance  of  the  duties  of  his 
office,  verify  and  file  an  answer  as  such 
officer.  Ordinarily  he  must  make  an  earnest 
efi'ort  with  the  managing  body  of  the  corpo- 
ration, the  directors,  to  induce  remedial 
action  on  their  part,  and  this  must  be  made 
apparent  to  the  court.  If  he  fails  with  the 
directors,  he  may  then  proceed.  If  he  does 
not  make  request  of  the  directors,  he  may 
show  that  a  request  would  be  futile.  Such 
appears  from  the  facts  here.  There  is  no 
showing  that  the  directors  have  been  re- 
quested and  have  refused,  but  it  does  ex- 
pressly appear  that  two  of  the  four  directors 
are  in  favor  of  the  adjudication  in  bank- 
ruptcy. Thus  the  vote  is  a  tie.  Under 
these  circumfltances,  to  apply  to  the  directors 
for  instructions  would  be  futile.  We  think 
that  the  answer  should  be  permitted  to 
stand,  and  the  issues  as  to  the  questions  in- 
volved tried." 

A  voluntary  petition  for  adjudication  of  a 
corporation  —  Directors  of  corporation. —  The 
board  of  directors  of  a  corporation  may 
authorize  voluntary  bankruptcy  proceedings. 
In  re  Ann  Arbor  Mach.  Corp.,  (C.  C.  A. 
6th  Cir.  1921)   274  Fed.  24. 

The  directors  of  a  corporatiun  may  vote 
to  admit  its  insolvency,  even  though  they  be 
creditors  of  the  corporation,  if  they  do  so  in 


good  faith.  Regal  Cleaners,  etc,  c.  Merlis, 
(C.  C.  A.  2d  Cir.  1921)   274  Fed.  915. 

A  petition  may  be  filed  by  a  director  who 
is  the  retained  attorney  for  the  corporation 
where  his  action  is  ratified  by  a  majority  of 
the  stockholders  and  by  the  only  directors 
who  are  entitled  to  vote  on  the  question. 
In  re  People's  Warehouse  Co.,  (S.  D.  Miss. 
1921)  273  Fed.  611. 

"  Whether  the  directors  of  a  corporation, 
without  authority  from  the  stockholders, 
have  power  to  file  a  petition  in  voluntary 
bankruptcy,  depends  upon  the  laws  of  the 
state  in  which  the  corporation  was  organ- 
ized, in  the  absence  of  restrictive  provisions 
in  its  charter.  .  .  .  According  to  the  trend 
of  authority,  in  the  absence  of  restrictive  pro- 
visions in  either  statute  or  charter,  a  board 
of  directors  may  authorize  the  filing  of  a 
petition  in  voluntary  bankruptcy."  In  re 
De  Camp  Glass  Casket  Co.,  (C.  C.  A.  6th 
Cir.  1921)   272  Fed.  658. 

Officer  of  corporation. —  There  is  no  pre- 
sumption of  authority  in  an  officer  of  a  cor- 
poration to  make  and  file  a  voluntary  peti- 
tion in  bankruptcy  and  he  may  not  do  so 
without  the  consent  of  the  directors.  Regal 
Cleaners,  etc.,  v.  Her  lis,  (C.  C.  A.  2d  Cir. 
1921)   274  Fed.  915. 

Filing  of  petition  as  incnmbering  corpo- 
ration's property. —  Regarding  the  question 
as  to  whether  the  filing  of  a  voluntary  peti- 
tion in  bankruptcy  by  the  directors  of  a  cor- 
poration constituted  an  incumbering  of  its 
property  within  the  meaning  of  a  state 
statute,  the  oourt,  in  Fitts  r.  Custer  Slide 
Min.,  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1920)  260 
Fed.  864,  said: 

''Counsel  for  petitioner  claims  that  the 
laws  of  Colorado  expressly  provide  that  the 
directors  of  a  corporation  have  no  power 
without  the  consent  of  the  stockholders  to 
file  a  voluntary  petition  in  bankruptcy. 
Section  865,  Rev.  Stat,  of  Colo.,  as  amended 
by  Session  Laws  of  1915,  page  175,  is  cited 
in  support  of  this  contention.  This  statute 
reads  as  follows: 

'''The  board  of  directors  or  trustees  of  a 
mining  or  manufacturing  corporation  shall 
not  have  power  to  incumber  the  mines  or 
plant  of  such  corporation,  or  the  principal 
machinery  incident  to  the  production  from 
such  mine  or  plant  until  the  question  shall 
have  been  submitted  at  a  proper  and  le^al 
meeting  of  the  stockholders  and  a  majority 
of  all  the  shares  of  stock  shall  have  been 
voted  in  favor  of  such  proposition;  and  any 
mortgaging  or  incumbering  of  such  property, 
without  such  consent  shall  be  absolutely 
void.' 

"In  order  to  make  this  statute  applicable 
the  filing  of  a  voluntary  petition  in  bank- 
ruptcy must  be  an  *  incumbering '  of  the 
property  of  the  bankrupt.  This  court  in 
Wester lund  f*.  Black  Bear  Mining  Co.,  203 
Fed.  599,  121  C.  C.  A.  627,  construed  this 
statute  and  expressly  defined  what  the  words 
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'incumber'  and  'incumbering'  used  in  tbe 
statute  mean.    In  tbe  case  cited  it  was  said: 

" '  Tbe  words  "  incumber  "  and  *'  incumber- 
ing," wben  used  in  reference  to  property  ana 
its  title,  are  words  of  tbis  cbaracter,  and  the 
known  legal  meaning  of  tbese  words  in  tbeir 
popular  sense,  in  tbe  sense  tbat  would  be 
attributed  to  tbem  by  conveyancers,  lawyers, 
and  judges,  tbe  persons  most  conversant 
witb  tbem,  included  wben  this  statute  was 
enacted,  and  still  includes,  not  only  mort- 
gages, deeds  of  trust,  and  pledges  for  tbe 
payment  of  money,  but  every  rigbt  or  in- 
terest in  tbe  land  wbicb  may  subsist  in 
tbird  persons  to  tbe  diminution  of  tbe  value 
of  tbe  land  or  its  title,  but  consistent  witb 
tbe  passing  of  tbe  fee  by  tbe  conveyance  of 
tbe  owner/ 

''And  again  on  page  610  of  203  Fed.,  on 
page  638  of  121  C.  C.  A.,  in  tbe  same 
opinion,  it  is  said: 

" '  Wben  tbis  statute  was  enacted,  tbe 
popular  sense,  tbe  ordinary  significance,  and 
tbe  known  legal  meaning  of  tbe  words  "  in- 
cumber" and  "  incuml&ring,"  wben  used 
with  reference  to  property  or  its  title,  in- 
cluded every  rigbt  or  interest  in  land  which 
may  subsist  in  third  persons  to  the  diminu- 
tion of  the  value  of  the  land,  or  its  title, 
but  consistent  with  tbe  passing  of  tbe  fee  by 
tbe  conveyance  of  the  owner.' 

"  This  language  is  fully  supported  by  a 
number  of  cases  cited  in  tbe  opinion.  The 
statute  in  question  was  passed  in  1895,  and 
tbe  amendment  of  1915  simply  added  the 
proviso  tbat  a  lease  for  a  period  of  not  ex- 
ceeding five  years  should  not  be  deemed  an 
incmnbering  of  property.  At  the  time  the 
statute  was  passed  there  was  no  bankruptcy 
law,  so  that  it  cannot  be  claimed  tbat  the 
Legislature  of  Colorado  had  the  provisions 
of  that  bankruptcy  law  in  mind.  We  do  not 
believe  that  the  filing  of  a  voluntary  peti- 
tion in  bankruptcy  can  reasonably  be  held  to 
be  an  incmnbering  of  property.  The  volun- 
tary petition  of  a  person  or  corporation  to 
be  adjudged  a  bankrupt  results,  of  course,  in 
an  adjudication  in  bankruptcy;  but  tbis  ad- 
judication in  and  of  itself,  without  any  as- 
signment, transfer,  or  other  act  of  the  bank- 
rupt, operates  to  divest  him  of  all  title  and 
to  vest  it  in  tbe  trustee  of  his  creditors. 
Remington  on  Bankruptcy,  §  1112;  Robert- 
son V,  Howard,  229  U.  S.  254,  33  Sup.  854, 
67  L.  ed.  1174. 

"  The  words  *  incumber  '  and  *  incumber- 
ing' in  tbe  statute,  as  tbis  court  said,  must 
be  construed  in  accordance  witb  their 
popular  sense,  a  sense  tbat  would  be  at- 
tributed to  tbem  by  conveyancers,  lawyers, 
and  judges,  tbe  persons  most  conversant  with 
them.  Given  their  popular  meaning,  these 
words  do  not  apply  to  an  instrument  or  pro- 
ceeding which  has  the  effect  to  convey  the 
whole  estate  absolutely.  Such  a  conveyance 
is  not  an  incumbrance." 

Beneficiary  under  will  of  person  living. — 
The  fact  that  a  person   files  a  petition  in 


bankruptcy  in  order  to  prevent  his  creditors 
from  satisfying  their  debts  out  of  a  legacy 
which  he  expects  to  receive  is  held  to  be  no 
reason  for  denying  him  the  rigbt  to  avail 
himself  of  tbe  benefits  of  this  act.  Elberton 
Bank  v.  Swift  (C.  C.  A.  5tb  Cir.  1920)  268 
Fed.  305.  In  tbis  case  a  petition  by  a 
creditor  to  set  aside  an  adjudication  of 
bankruptcy  alleged  tbat  a  note  which  tbe 
creditor  held  was  dated  April  16,  1917,  and 
due  December  1,  1917;  tbat  at  the  time  the 
bankrupt  filed  bis  petition  his  mother  was 
98  years  old  and  at  the  point  of  death,  and 
tbat  she  actually  died  shortly  thereafter; 
that  the  bankrupt  knew  at  the  time  of  filing 
his  petition  in  bankruptcy  that  by  his 
mother's  will  he  would  be  left  a  legacy  of 
about  $20,000;  tbat  he  knew  the  will  could 
never  be  changed,  because,  after  his  mother 
had  made  it,  a  guardian  of  her  property  had 
been  appointed  by  the  ordinary's  court,  on 
the  ground  of  her  imbecility  from  old  age; 
tbat  the  bankrupt's  debts,  other  than  to  the 
bank,  were  insignificant;  and  that  according 
to  his  schedule  of  assets  the  only  property 
be  had  was  a  watch  and  wearing  apparel 
worth  less  than  $100. 

Vol.  I,  p.  990,  sec.  59b.     [First  ed., 
1912  Supp.,  p.  718.] 

I.  Who  may  file  petition  in  involuntary 
bankruptcy. 
IL  Form,   averments  and   amendments  of 
petition. 

I.  Who  May  File  Petition  in  Involuntabt 
Bankruptcy  (p.  990) 

Creditors  having  provable  claims. —  It  has 
been  held  that  a  seller  of  rings  was  not  a 
creditor  under  this  section  where  he  sold 
rings  under  an  agreement  to  repair  any  that 
were  broken  and  rings  which  were  sent  back 
to  him  for  repair  were  never  repaired  or  re- 
turned, notwithstanding  repeated  requests, 
and  the  buyer  was  obliged  to  purchase  others 
to  replace  them  in  excess  of  the  agreed  price 
of  those  returned  for  repair,  and  the  pur- 
chaser had  paid  a  sum  to  the  seller  in  excess 
of  the  value  of  the  rings  retained.  Cutler  v. 
Nu-Gold  Ring  Co.  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  83«. 

Attachment  creditor. — A  creditor,  who  in 
good  faith  obtains  an  attachment  against  a 
debtor's  property  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy,  may  join 
in  the  petition  to  have  the  debtor  adjudi- 
cated  an  involuntary  bankrupt;  and  this, 
although  tbe  attachment  has  not  been  for- 
mally released.  In  re  Automatic  Type- 
wTiter,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1921) 
271  Fed.  1,  wherein  the  court  said: 

"  If  an  adjudication  be  had  here,  the  effect 
would  be  a  dissolution  of  the  attachment  ob- 
tained, and  therefore  there  would  be  no  pref- 
erence to  the  petitioning  creditor.  It  is  thus 
obvious  tbat  the  fact  tbat  an  attachment 
was  obtained  here,  and  was  not  formally  va- 
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cated  by  an  order  of  the  courl  at  the  time 
of  the  filing  of  the  petition,  did  not  give  a 
preference,  and  did  not  incapacitate  the  pe- 
titioner from  filing  the  petition.  The  ad- 
vantage, if  any  were  gained  by  the  writ  of 
attachment,  cannot  avail  the  petitioner  in 
the  bankruptcy  court,  and  it  therefore  can- 
not defeat  the  right  of  a  creditor  having 
a  provable  claim  of  the  requisite  nature  and 
amount  to  file  a  petition  in  involuntary 
bankruptcy. 

"  We  find  nothing  in  the  Bankruptcy  Act 
itself  which  forbids  a  creditor  filing  a  peti- 
tion under  similar  circumstances.  While 
the  attachment  obtained  bv  the  respondent 
remains  un vacated  of  record,  this  respondent 
could  not  secure  any  advantage  by  that  fact. 
When  the  order  is  entered  vacating  the  at- 
tachment, it  will  be  effective  as  of  the  date 
of  decision  of  the  court  below  vacating  the 
same.  This  was  a  date  before  the  bank- 
ruptcy. Furthermore,  the  preferred  cred- 
itor who  files  a  claim  may  surrender  his 
preference  at  any  time  before  the  claim  is 
allowed.  This  he  need  not  do  before  the 
filing  of  the  claim.  We  think  the  court  be- 
low conunitted  no  error  in  refusing  to  dis- 
miss, the  petition  in  bankruptcy  because  of 
this." 

Three  provable  claims  jvrisdictioiial. — ''The 
law  is  now  settled  beyond  dispute  that  the 
existence  of  three  provable  claims  held  by 
three  petitioners,  respectively,  of  the  alleged 
bankrupt  and,  if  challenged  by  pleading, 
plenary  proof  thereof  is  jurisdictional  and 
indispensable  to  the  maintenance  of  an  in- 
voluntary petition  in  bankruptcy."  Cutler  v, 
Nu-Gold  King  Co.,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  8M. 

Secured  creditors, —  This  section  refers  to 
the  actual  value  of  securities  held  by  cred- 
itor. Hence,  an  involuntary  petition  which 
alleges  that  two  of  the  petitioning  creditors 
hold  security  in  the  form  of  maritime  liens 
on  vessels  of  the  bankrupt,  which  are  value- 
leps  because  the  vessels  have  left  the  court's 
jtirisdiction,  is  suflScient  on  demurrer  as  to 
the  qualifications  of  f»uch  petit  ion in<?  cred- 
itors under  this  section.  In  re  Triangle 
Steamship  Co.,  (S.  D.  K.  T.  1920)  267  Fed. 
300. 

TI.  FoBif,  ATEBiinrTB,  Aim  Aitendmbnts  or 

Petitiow    (p.   094) 

Averment  of  commission  of  act  of  bank- 
ruptcy —  SuffUHencif  of  averment. — ^A  peti- 
tion which  states  that  the  alleged  bankrupt, 
wit^  intent  to  prefer,  paid  $500,000  on  "  in- 
debtedness "  to  a  certain  named  creditor  and 
on  other  indebtedness  to  other  creditors  at 
some  time  after  a  specified  date,  is  not  suffi- 
ciently specific.  In  re  Triangle  Steamship 
Co.,  (*S.  D.  N.  Y.  1920)  267  Fed.  300,  wherein 
it  was  said: 

*'  The  second  objection  is  more  serious. 
In  re  Rosenblatt,  193  Fed.  638,  113  C.  C.  A. 
506,  turned  upon  a  petition  which  simply 
copied  the  language  of  the  statute  without 


8|)ecification  of  any  sort  whatever.  This  pe- 
tition states  that  the  alleged  bankrupt,  with 
intent  to  prefer,  paid  $500,000  upon  '  in- 
debtedness '  to  the  Foreign  Trade  Banking 
Corporation,  a  creditor,  and  upon  other  in- 
debtedness to  other  creditors.  Probatolv  the 
allegation  that  part  of  the  sum  was  paid  to 
:  other  creditors  *  is  invalid  under  the  cases, 
and,  if  so,  it  must  be  accepted  that  the 
amount  of  the  payment  to  the  Foreign  Trade- 
Banking  Corporation  is  left  uncertain.  The 
allegation  amounts  to  this:  That  the  al- 
lied bankrupt,  at  some  time  after  Augtist 
10,  1919,  with  intent  to  prefer,  paid  some 
part  of  the  sum  of  $500,000  to  the  Foreign 
Trade  Banking  Corporation  upon  its  existing 
indebtedness.  As  matter  of  first  impre6<«ion 
I  own  that  I  should  have  thought  this 
enough.  The  omissions  are  only  of  the  exact 
dates  and  the  exact  amounts  of  the  payments 
made  and  that  I  should  think  could  be  sup- 
plied by  a  bill  of  particulars  and  full  justice 
be  done.  The  allegations  as  to  *  other  cred- 
itors *  might  be  treated  as  surplusage.  How- 
ever, I  cannot  distinguish  the  case  at  bar 
from  In  re  Mason-Seaman  Transportation 
Co.,  (D.  C.)  235  Fed.  974,  decided  by  Judge 
Manton  while  District  Judge,  where  the  al- 
legations were  certainly  as  specific  as  those 
here,  or  from  In  re  Bluipberg,  (D.  C)  133 
Fed.  845,  which  was  an  almost  exactly  him- 
ilar  case.  In  re  Hallin,  (D.  C.)  199  Fed. 
807,  nmy  be  distinguished,  as  well  as  In  re 
Pure  Milk  Co.,  (D.  C.)  164  Fed.  692,  and 
In  re  Nelson  (D.  C.)  98  Fed.  76.  These  are 
like  In  re  Rosenblatt,  supra,  and  do  not  in 
my  judgment  control.  It  seems  to  me  a 
harsh  rule  that  requires  petitioning  cred- 
itors, who  in  the  nature  of  things  cannot 
usually  be  well  informed  of  the  alleged  bank- 
rupt's dealings,  to  specify  with  exactnesd 
the  amounts  and  the  times  of  any  prefer- 
ential payments  they  allege,  and  it  is  espe- 
cially harsh  if  it  results  in  preventing  any 
amendment,  as  was  held  in  In  re  Pure  Milk 
Co.,  supra.  Through  a  trifling  omission  in 
pleading,  which  perhaps  the  pleader  had  no 
information  to  supply,  a  creditor  like  the 
demurrant  may  be  enabled  to  prevent  any 
inquiry  into  the  good  faith  of  the  payment 
to  him. 

'*  However,  in  the  face  of  In  re  Pure  MiHc 
Co.,  eupra,  it  is  at  least  an  open  question 
whether,  if  an  amendment  is  necessary  which 
shall  specify  more  particularly  the  acts  of 
bankruptcy,  it  would  not  be  regarded  as  set- 
ting up  new  acts  of  bankruptcy,  and  if  it 
were  so  regarded,  then  it  is  settled  that  the 
period  of  four  months  dates  from  the  amend- 
ment. If  this  be  the  rule  in  cases  of  inade- 
quate specification,  then  if  I  overrule  this 
demurrer,  and  my  decision  is  wrong,  it  will 
be  too  late  for  the  petitioning  creditors  to 
allege  preferences  occurring  between,  say, 
Xovember  20th  and  December  11th,  when  the 
petition  was  filed.  There  may  be  such,  and 
if   I   sustain  the   demurrer   the  petitioning 
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creditors  may  still  avail  themselves  of  tho^e 
preferences. 

"Moreover  if  I  am  wrong  in  sustaining 
the  demurrer  no  harm  has  been  done,  be- 
eause,  if  there  are  preferences  between  No- 
vember 20th  and  December  11th,  the>  can 
now  be  pleaded.  If  on  the  other  hand,  there 
are  no  such  preferences,  the  petitioning  cred- 
itors may  refuse  to  amend,  and  may  te:$t 
this  order  on  appeal;  or,  if  they  wish,  they 
may  amend  and  show  only  preferences  more 
than  four  months  before  the  amendment. 
Thereupon  the  question  may  be  raised  on 
demurrer  of  the  validity  of  the  new  peti- 
tion, and  on  that  appeal  may  be  raised  the 
correctness  of  my  order  sustaining  this  de- 
murrer because  the  a^^ci^^^nt  cannot  be 
heard  without  the  original  petition. 

"  Under  such  circiunstances  I  think  1 
ought  to  follow  In  re  Mason-Seaman  Trans- 
portation Co.,  supra,  and  In  re  Blumberg, 
9upra,  especially  as  it  is  not  our  general 
custom,  except  in  clear  cases,  to  disregard 
an  earlier  decision  in  the  Southern  district." 

Allegation  as  to  giTtng  preference  —  In 
General, —  It  is  a  rule  that  the  allegation  of 
the  commission  of  an  act  of  bankruptcy 
should  state  the  specific  facts  relied  on,  with 
time,  place  and  circumstances,  so  that  the 
alleged  bankrupt  may  be  apprised  of  what 
he  is  required  to  answer,  and  that,  when  the 
act  was  an  alleged  preferential  payment,  the 
allegation  must  show  that  thereby  one  cred- 
itor was  enabled  "  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such 
creditors  of  the  same  class."  In  re  Standard 
Aero  Corp.,  (C.  C.  A.  3d  Oir.  IWl)  270  Fed. 
779. 

Sufficiency, — ^An  allegation  of  an  act  of 
bankruptcy  by  the  making  of  a  preferred 
payment  may  he  sufficient  although  the  facts 
stated  are  meager.  In  re  Standard  Aero 
Corp.,  (C.  C.  A.  3d  Cir.  1921)  270  Fed. 
779,  wherein  the  court  declared :  "  That 
the  petitioner's  allegation  of  the  act  of  bank- 
ruptcy stated  the  circumstances  with  suffi- 
cient particularity  to  apprise  the  corpora- 
tion of  what  it  was  called  upon  to  meet,  as 
later  proved  by  the  event,  and  showed  that, 
because  of  the  preference,  the  petitioner  will 
sufTer  in  the  payment  of  his  claim  —  if  his 
claim  is  provable  in  bankruptcy." 

Amendment  of  petition  —  Effect  on  four 
months'  period. —  To  the  same  effect  as  the 
original  annotation,  see  In  re  Triangle  S.  S. 
Co.,  (S.  D.  N.  Y.  1920)  267  Fed.  303; 
In  re  Triangle  S.  S.  Co.,  (S.  D.  X.  Y.  1920) 
267  Fed.  300. 

Vol.  I,  p.  1001,  sec.  59f.     [First  ed., 
1912  Siipp.,  p.  727.1 

Opposing  petition. —  Debtors  are  not  enti- 
tled to  oppose  an  involuntary  petition.  In  re 
Tidewater  Coal  Exch.,  (S.  D.  N.  Y.  1921)  274 
Fed.    1008. 

Intervention  as  discretionary  with  bank- 
ruptcy court  —  Review  an  petition  to  revise. 


—  The  question  as  to  whether  a  creditor  shall 
be  allowed  to  intervene  in  a  bankruptcy  pro- 
ceeding is  not  the  subject  of  trial  upon  the 
merits  but  is  a  matter  determinable  upon 
the  face  of  the  petition  for  leave  to  intervene 
and  is  within  the  discretion  of  the  bank- 
ruptcy court.  Hence,  a  petition  to  revise  an 
order  of  the  bankruptcy  court  dismissing  the 
petition,  in  intervention  of  a  creditor,  shall 
be  denied  where  it  appears  that  the  court 
was  guilty  of  no  abuse  of  discretion.  Fitts 
f?.  Custer  Slide  Min.,  etc.,  Co.,  (C.  C.  A.  8th 
Cir.  1920)    266  Fed.  864. 

Vol.  I,  p.  1003,  sec.  59g.     [First  ed., 

1912  Supp.,  p.  729.] 
A  petition  in  rohintary  bankruptcy. — ^To 
the  same  eflfect   as  the  original   annotation, 
see  Blackstock  v.  Blackstodc,   (C.  C.  A.  8th 
Cir.  1920)  265  Fed.  249. 

Vol.  I,  p.  1004,  sec.  60a.    [First  ed., 

1912  Supp.,  p.  729.] 

I.  Creation  of  preferences, 
n.  Constituent  elements. 

I.  Cbeatioit  of  Pbefesekges  (p.  1006) 

Preference  created  by  transfer. — To  the 
same  effect  as  the  original  annotation,  see 
In  re  Dix,  (N.  D.  N.  Y.  1920)  267  Fed.  1016; 
In  re  Puget  Sound  Engineering  Co.,  (W.  D. 
Wash.  1920)  270  Fed.  35>3;  Gray  V.  Tantleff, 
(E.  D.  N.  Y.  1921)   273  Fed.  524. 

The  transfer  of  corporate  property,  in  pay- 
ment of  an  antecedent  debt,  within  tour 
months  of  bankruptcy  may  be  avoided  by  the 
trustee  where  the  transferee  had  reasonable 
ground  to  believe  that  the  transfer  consti- 
tuted a  preference.  Bronaugh  v.  Evans, 
(1920)    204  Ala.   153,  85  So.  556. 

Applicability  of  state  statute. — A  statute 
which  does  not  contemplate  the  avoid- 
ance of  a  preferential  transfer,  but  an  af- 
firmance of  it,  so  as  to  make  it  inure  to 
ill!  creditors  alike,  is  inapplicable  on  the 
bankruptcy  of  the  debtor  since  under  the 
Bankruptcy  Act  the  trustee  is  only  em- 
powered to  avoid  transfers  as  for  fraud  or 
as  preferences.  In  re  Grocers*  Baking  Co., 
(K.  D.  Ala.  1920)    266  Fed.  900. 

Conditional  sale  —  Bankrupt's  oivn  prop- 
ertij  transferred. — To  the  same  effect  as  the 
original  annotation,  see  In  re  Bennett,  (W.  D. 
Mo.  920)  264  Fed.  533,  holding  that  the  sur- 
render of  the  goods  sought  to  be  reclaimed 
would  not  effect  an  unlawful  preference. 

Preference  created  by  payment '—  Retention 
of  money  by  joint  adventurer. — Where  a  per- 
son engaged  in  a  joint  adventure  with  a  bank- 
rupt retains  money  accruing  from  a  sale  of 
property  in  which  they  are  jointly  inter- 
ested, such  retention  does  not  constitute  a 
preferential  pavment.  Nestor  t;.  Joseph, 
(C.  C.  A.  7th  Cir.  1920)   265  Fed.  246. 

Payments  made  on  open  accounts  and  in 
due  course  of  business. —  Pavments  on  a  run- 
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ning  account,  where  new  sales  succeed  pay- 
ments, and  the  net  result  is  to  increase  the 
value  of  the  estate,  do  not  constitute  preferen- 
tial transfers  under  this  section.  In  re 
Grocers'  Baking  Co.,  (N.  D.  Ala.  1920)  266 
Fed.  900. 

Payments  by  receiver  in  proceedings  in 
state  court. — Where  one  of  the  members  of 
a  partnership  brought  suit  in  the  state  court 
for  the  dissolution  of  the  partnership  on 
the  ground  that  it  was  in  such  financial 
straits  as  not  to  be  able  to  continue  in  busi- 
ness and  a  receiver  was  thereupon  appointed 
the  court  said  on  the  question  of  the  pay- 
ment of  a  dividend  in  such  proceedings  being 
a  preference: 

"It  appears  that  the  bankrupts,  R.  M. 
Smith  &  Co.,  (I)  while  insolvent,  (2)  within 
four  months  prior  to  the  adjudication  in 
bankruptcy,  (3)  in  a  suit  in  the  state  court 
which  they  instituted  and  controlled,  (4).  pro- 
cured payment  to  the  other  creditors  of  a 
dividend  of  12%  per  cent,  out  of  the  part- 
nership assets  then  in  the  hands  of  the  re- 
ceiver, and  (5)  that  the  necessary  result 
01  such  payment  was  to  g^ve  to  them  a  per- 
centage of  their  respective  claims  which  ap- 
pellant has  not  received  on  the  claim  subse- 
quently established  by  him.  .  Thus  all  the 
elements  of  a  voidable  preference  are  present, 
and  the  transaction  must  be  regarded  as  of 
that  character.  The  facts  are  somewhat 
novel,  it  is  true;  but  the  question  presented 
seems  to  us  not  doubtful,  either  as  a  matter 
of.  first  impressions  or  as  viewed  in  the  light 
of  decisions  in  analogous  cases    .    .    . 

"  On  the  facts  of  record,  which  carry  their 
own  conunent,  it  must  be  held  that  appel- 
lant is  entitled  to  be  placed  on  an  equality 
with  creditors  who  received  the  12%  per 
cent.;  and  it  is  therefore  the  duty  of  the 
bankruptcy  court,  as  a  court  of  equity,  to 
direct  such  payment  to  him  from  the  fimds 
now  held  by  the  trustee,  and  which  are  under- 
stood to  be  ample  for  that  purpose,  as  will 
equalize  the  12%  per  cent,  paid  to  them,  the 
remainder  to  be  divided  pro  rata  amon?  all 
the  creditors.  It  appears,  however,  that  those 
who  received  the  12%  per  cent,  credited  it 
on  their  respective  claims,  and  proved  in 
bankruptcy,  if  they  proved  at  all,  only  for 
the  balance.  It  results  that  the  payments 
afterwards  made  to  them  by  the  trustee  were 
not  15  per  cent,  of  their  orie^inal  claims,  but 
of  only  seven-eighths  thereof,  whereas  appel- 
lant has  had  16  per  cent,  of  the  full  amount 
allowed  him,  and  this  should  be  taken  into 
account  in  equalizing  the  further  dividends. 
In  other  words,  the  funds  in  hand  should  be 
so  distributed  as  to  give  to  the  creditors  who 
got  the  12%  per  cent.,  and  proved  the  bal- 
ance in  bankruptcy,  the  same  aggregate  per- 
centage of  their  original  claims  as  appellant 
gets  in  the  aggregate  on  his  claim."  Farns- 
worth  V.  Union  Trust,  etc.,  Co.,  (C.  C.  A.  4th 
Cir.  1921)  272  Fed    92. 


Attorney's  fees. — ^Where  an  attorney  retains 
as  a  fee  a  portion  of  a  fund  which  he  has 
recovered  for  the  bankrupt,  such  fee  may  not 
be  recovered  by  the  bankrupt's  trustee  as  a 
preference.  Van  Slvke  v,  Huntington,  (C.  C. 
A.  8th  Cir.  1920)   266  Fed.  86. 

Banking  transactions  —  Freferential  pay- 
ment  to  hank, — ^To  the  same  effect  as  the 
original  annotation,  see  In  re  Cross,  (N.  D. 
N.  Y.  1920)  265  Fed.  769. 

Where  in  an  action  by  the  trustee  of  a 
bankrupt  against  a  bank  it  appeared  that  the 
defendant  complained  to  the  bankrupt  of  the 
practice  of  depositing  checks  and  drawin|f 
against  them  before  they  were  collected,  thus 
practically  compelling  the  defendant  to  use 
its  cash  reserves  to  make  its  payments  to  the 
clearing  house,  thereby  requiring  it  to  keep 
a  larger  reserve,  and  subjecting  it  to  annoy* 
ance,  trouble,  and  rislc,  and  the  bankrupt 
thereupon  agreed  to  compensate  the  defend- 
ant by  paying  it  sums  of  money  based  upon 
the  advances  made  and  the  time  during 
which  it  was  out  the  use  of  the  moneys  ad- 
vanced, it  was  held  that  the  payments  so 
made  were  not  preferences.  Snipes  c.  Mutual 
Trust  Co.,    (E.  D.  Pa.   1921)    270  Fed.  318. 

The  part  payment  of  a  note  before  maturity 
and  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  the 
maker,  does  not  constitute  a  preference  where 
it  appears  that  the  bank  had  no  knowledge 
of  his  affairs  nor  of  any  facts  giving  it  rea- 
sonable cause  to  believe  that  the  payment 
would  effect  a  preference.  Cregg  i^.  Puritan 
Trust  Co.,  (Mass.  1921)  129  N.  E.  428.  The 
court  said: 

"The  note  upon  which  a  partial  payment 
was  made  by  the  bankrupt  had  been  run- 
ning from  November  26,  1910.  It  was 
originally  for  $10,000,  and  had  been  renewed 
every  six  months,  the  last  renewal  being  on 
November  29,  1915.  The  debt  of  the  original 
note  reduced  by  successive  payments  waa 
$6,500  on  November  29,  1915,  and  the  re- 
newal note  of  that  date  called  for  the  pa^ 
ment  of  that  sum.  April  16,  1916,  the  bank- 
rupt made  the  payment  in  question  at  the 
note  window  of  the  defendant  bank.  He  made 
no  explanation  to  the  defendant  whatever  of 
the  payment  on  account  before  the  maturity 
of  the  note,  did  not  know  whom  he  saw  at 
the  window,  and  did  not  make  any  statement 
when  the  rest  of  the  note  would  be  paid. 

''The  bankrupt  lived  and  carried  on  busi- 
ness in'  Lawrence  while  the  defendant  bank 
was  located  and  carried  on  its  business  in 
Boston.  There  was  evidence  that  a  fire  had 
occurred  in  the  bankrupt's  place  of  busincKs 
on  February  28,  1916;  that  on  April  11,  1916, 
he  was  behind  in  his  bills,  was  receiving  de- 
mands from  creditors  for  payments  which 
were  not  made;  that  drafts  of  considerable 
size  had  been  made  on  him  through  his  bank, 
the  Merchants'  Trust  Company  at  Lawrence, 
Mass.;  that  they  were  unpaid;  that  his  ac-. 
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count. at  the  Merchants'  Trust  Company  had 
been  transferred  to  the  name  of  his  father 
as  hia  agent;  that  his  assets  before  the  pay- 
ment on  the  note  to  the  defendant  on  April 
11,  1M6,  were  worth  in  stock  and  trade  $750 
and  $5,000  in  cash;  and  that  his  liabilitieB 
were  $11,000.  There  was  no  evidence  that 
the  defendant  had  knowledge  of  the  fire,  of 
the  assets  and  liabilities  of  the  bankrupt  or 
of  any  of  the  foregoing  facts  other  than  at- 
tendant upon  the  receipt  of  the  payment.  It 
also  was  in  evidence  that  the  payment  to  the 
defendant  was  made  with  a  check  signed  by 
the  agent  of  the  bankrupt  drawn  on  the 
Merchants'  Trust  Company. 

"  The  fact  that  the  note  was  partially  paid 
before  it  was  due,  the  fact  that  the  payment 
on  account  was  larger  than  the  sum  of  all 
other  previous  partial  payments,  and  the 
fact  that  the  payment  was  made  with  a 
check  of  an  agent,  taken  together  might 
reasonably  have  aroused  suspicion  of  the 
motive  which  influenced  the  bankrupt  to  make 
the  pavment,  but  in  the  opinion  of  the  court 
falls  short  of  their  probative  weight  in  evi- 
dence which  would  warrant  a  finding  that  the 
defendant  had  reasonable  cause  to  believe  the 
bankrupt  was  insolvent  when  the  payment 
on  the  note  was  made." 

n.  Constituent  Elements  (p.  1014) 

Preference  must  be  given  to  creditor. — To 
the  same  effect  as  the  original  annotation, 
see  Benjamin  v.  Buell,  (U  C.  A.  7tii  ^ir. 
1920)  268  Fed.  792. 

Greater  percentage. — ^To  the  same  effect  as 
the  original  annotation,  see  In  re  Star  Spring 
Bed  Co.,  (C.  C.  A.  3d  Cir.  1920)  265  Fed. 
133,  holding  an  assignment  of  accounts  which 
had  such  effect  to  be  preferential. 

Necessity  of  diminishing  estate. — To  the 
sam'e  effect  as  the  original  annotation,  see 
In  re  Star  Spring  Bed  Co.,  (C.  C.  A.  3d  Cir. 
1920)  265  Fed.  133;  In  re  Grocers'  Baking 
Co.,  (N.  D.  Ala.  1920)   266  Fed.  900. 

Transfer  for  present  consideration, — If  a 
note  or  money  is  turned  over  as  a  present 
consideration  for  goods  then  purchased  and 
delivered*  or  if  future  credit  is  secured  by 
reason  of  that  payment,  there  would  be  no 
unlawful  preference,  unless  good  faith  was 
lacking  on  the  part  of  the  creditor,  even 
though  he  had  reason  to  know  that  the  bank- 
rupt was  in  perilous  financial  condition. 
Gray  t?.  Tantleff,  (E.  D.  N.  Y.  1921)  273 
Fed.  524. 

Where  a  bankrupt  paid  for  .stocks  and 
bonds  delivered  to  him  a  few  hours  before 
the  filing  of  his  petition  it  was  in  fact  a 
cash  transaction  in  return  for  an  adequate 
consideration,  and  did  not  constitute  a  pref- 
erence within  the  meaning  of  this  section. 
In  re  Perpall,  (C.  C.  A.  2d  Cir.  1921)  271 
Fed.  466,  wherein  it  was  said: 

'*  The  Bankruptcy  Act  does  not  provide 
that  any  and  all  transfers  made  by  the  bank- 
rupt subsequent  to  the  filing  of  the  petition 


and  prior  to  the  adjudication  are  absolutely 
void.  The  act  provides  that  transfers  may 
be  voided  by  the  trustee  if  they  constitute  a 
preference,  and  a  preference  is  described  by 
the  act.  It  is  only  preferential  transfers 
which  are  voidable.  Preference  Implies  pay- 
ing or  securing  a  pre-existing  debt  of  a  per- 
son preferred.  Dean  r.  Davis,  242  U.  S.  438, 
37  S.  Ct.  130,  61  L.  ed.  419.  VThere  one 
gives  an  insolvent  person  value  for  a  trans- 
fer of  property,  where  he  makes  an  exchange 
of  property,  there  is  no  preference,  Ernst  v. 
Bank,  201  Fed.  664,  120  C.  C.  A.  92. 

"Payment  by  the  bankrupt  on  the  day  of 
the  filing  of  the  petition  was,  in  effect,  a 
cash  transaction,  and  was  in  return  for  an 
adequate  consideration  received  by  the  bank- 
rupt at  the  time.  The  delivery  of  the  stock 
and  the  receipt  of  the  check  on  the  same  day 
should  be  regarded  as  one  transaction.  The 
fact  that  a  few  hours  transpired,  and  they 
could  not  be  said  to  be  literally  contem- 
poraneously made,  was  because  of  the  nature 
of  the  business  transacted  and  the  practice 
that  prevailed  as  the  custom  of  this  busi- 
ness." 

Vol.  I,  p.  1026,  sec.  60b.     [First  ed., 
1912  Supp.,  p.  739.] 

I.  Elements  of  voidabilitv. 
II.  Recovery  of  voidable  preferences. 

I.    ELEKElirTS    OF   VOIDAKir.ITT    (p.    1026) 

Seasonable  cause  to  believe  transaction 
would  effect  preference. — Where  the  trans- 
action is  an  ordinary  one,  under  the  circum- 
stances as  they  appear  and  without  the  at- 
tendance of  features  that  excite  suspicion  it 
has  been  held  that  a  trustee  cannot  recover 
a  payment  as  a  preferential  one  under  this 
section,  the  creditor  not  having  reasonable 
cause  to  believe  that  the  payment  would 
effect  a  preference.  Lake  Benton  First  Nat. 
Bank  v.  Galbraith,  (C.  C.  A.  8th  Cir.  1921) 
271   Fed.  687. 

Where  a  creditor  who  knows  the  debtor 
to  be  for  the  moment  insolvent  in  the  sense 
of  the  statute,  yet  honestly  supposes  that 
some  of  his  assets,  worthless  for  the  moment, 
will,  if  he  be  allowed  to  continue,  realize 
enough  to  pay  his  debts  in  full,  takes  security 
from  the  debtor,  such  act  does  not  effect  a 
preference  within  the  meaning  of  this  section. 
Kennard  v.  Behrer,  (S.  D.  N.  Y.  1920)  270 
Fed.  661. 

As  including  debtor's  insolvency, — To  the 
same  effect  as  the  original  annotation,  see 
Wrenn  v.  Citizens'  Nat.  Bank,  (Conn.  1921) 
114  Atl.  120. 

Effect  of  master's  report. — As  to  the  effect 
of  a  master's  report  on  knowledge  or  reason- 
able cause  to  believe  it  is  said  that  although 
a  "  master's  report  under  an  ordinary  ref- 
erence has  not  the  binding  force  of  a  jury's 
verdict,  is  simply  advisory  to  the  chancellor, 
and  is  only  presumptively  correct,  yet  when 
the   chancellor   after  a  full  hearing  on   ex- 


384 


FED.  STAT.  ANN.— 1921  SUPP. 


ceptions  has  confirmed  the  report,  and  on 
appeal  we  are  asked  to  base  error  on  the 
chancellor's  refusal  to  accept  appellant's  tes- 
timony on  a  matter  of  fact  as  against  test> 
mony  of  appellee's  witnesses  to  the  contrary, 
we  find  appellant  in  no  better  position  than 
if  he  were  assaulting  a  jury's  verdict.  Neither 
the  chancellor  nor  ourHelves  saw  the  wit- 
nesses; the  master  did;  and  the  master's 
report  involved  a  finding  on  credibility  of 
witnesses  personally  appearing  before  him 
and  nowhere  else."  Jn  re  Fred  D.  Jones  Co., 
(C.  C.  A.  7th  dr.  1920)   268  Fed.  818. 

Reason  to  suspect  insufficient. — "  When  the 
present  Bankruptcy  X^aw  was  enacted,  the 
phrase  'reasonable  cause  to  believe/  in  thi« 
very  connection,  had  been  judicially  defined 
to  mean,  not  mere  suspicion,  but  '  such 
knowledge  of  the  facts  as  to  induce  a  rea- 
sonable belief,'  '  cause  for  well-grounded  be- 
lief.' That  definition  follows  the  phrase  into 
this  act;  and  it  has  been  so  construed  and 
applied."  Citv  Xat.  Bank  r.  Slocum,  (C.  C.  A. 
6th  Cir.  1921)   272  Fed.  11. 

The  statute  requires  belief  that  a  prefer- 
ence will  result  and  it  is  not  sufllcient  to 
create  a  preference  that  the  circumstances 
in  connection  with  the  taking  of  security  only 
show  that  the  creditor  had  cause  to  believe 
that  a  preference  might  result.  It  is  said 
that  the  diflference  is  only  one  of  degree  but 
that  the  statute  establishes  it  nevertheless. 
Sumner  v.  Parr,  (S.  D.  N.  Y.  1919)  270  Fed. 
675.     The  court  said: 

"  There  were  no  immediate  suspicious  cir- 
cumstances. Nothing  had  just  happened 
which  should  have  caused  him  to  suppose 
that  the  bankrupt  was  any  nearer  insolvency 
than  she  had  been  for  some  time  past.  Find- 
ing his  debtor  unable  to  make  ready  pay- 
ments, and  knowing  that  she  had  substantial 
property,  he  became  suspicious,  and  dissatis- 
fied with  the  delays,  and  took  security.  If 
this  charges  him  with  knowledge  that  the 
security  will  create  a  preference,  then  so  is 
every  creditor  who  takes  security  because  he 
has  become  doubtful  and  suspicious  of  the 
eventual  insolvency  of  his  debtor." 

''  It  is  obvious,  therefore,  that,  as  a  founda- 
tion for  reasonable  cause  to  believe  that  the 
transfer  will  effect  a  preference,  the  creditor 
at  the  time  of  the  payment  must  have  notice 
or  knowledge  of  the  debtor's  insolvency." 
People's  Bank  v.  McAleer,  (1920)  204  Ala. 
101,  85  So.  413. 

Positive  knowledge  nnnecessary. — To  the 
same  effect  as  the  original  annotation,  see 
Jn  re  Star  Spring  Bed  Co.,  (C.  C.  A.  M  Cir. 
1920)   265  Fed.  133. 

Subsequent  knowledge  of  the  creditor  ie 
not  material.  Wrenn  v.  Citizens'  Nat.  Bank, 
(Conn.  1921)   114  Atl.  120. 

Instances  of  reasonable  cause  to  believe. — 
In  Benjamin  v.  Buell,  (C.  C.  A.  7th  Cir. 
1920)   268  Fed.  792,  the  court  said: 

"  Whether  appellant  knew,  or  had  cause 
to   believe,  that  the   bankrupt   was  then   in- 


i-f'ivent,  and  that  the  payment  would  con^i- 
tiite  a  preference,  is  dependent  upon  conflict- 
ing evidence,  and  facts  and  circiunstanoes 
which  the  evidence  disclosed.  From  appel- 
lant's long  course  of  dealings  with  the  bank- 
rupt, and  his  financial  interest  in  him 
through  being  so  long  his  creditor,  coupled 
with  his  frequent  presence  at  bankrupt's  place 
of  business,  and  conversations  concerning  his 
affairs,  and  opportunity  for  intimate  knowl- 
edge of  them,  we  cannot  say  that  the  chan- 
cellor, who  heard  and  saw  the  witnesses,  was 
not  justified  in  the  conclusion  he  must  of 
necessity  have  reached,  to  support  the  decree, 
that  at  and  before  time  of  the  payment  ap- 
pellant was  aware  of  the  bankrupt's  in- 
solvency, and  of  his  very  desperate  financial 
straits,  and  of  the  large  excess  of  liabilities 
over  assets  which  the  undisputed  evidence 
seems  to  establish." 

Instances  of  lack  of  reasonable  cause  of 
belief. —  It  was  held  in  the  following  case 
decided  su4)6equent  to  the  amendment  of  1910, 
that  the  facts  in  evidence  were  insufficient 
to  show  that  the  creditor  had  reasonable 
cause  to  believe  that  the  transfer  would  ef- 
fect a  preference.  Wrenn  t*.  Citizens'  Nat. 
Bank,  (Conn.  1921)  114  Atl.  120;  Mantz  tr. 
Capital  City  mate  Bank,  (la.  1921)  181 
N.  W.  2. 

**  Required  "  recordation. —  Recordation  is 
to  be  deemed  "  required,"  within  the  meaning 
of  this  section,  "when,  through  delay  of  it, 
a  position  superior  to  the  challenged  trans- 
fer has  been  gained  during  the  period  that 
the  mortgage  was  unrecorded  by  some 
creditor  whom  the  trustee  represents,  or 
whose  place  he  is  entitled  to  take."  Bradley 
r.  Robie,  (C.  C.  A.  8th  Cir.  1920)  266  Fed. 
884. 

II.  Recovery  of  Votoable  Preferences 

(p.  1038) 

Recovery  of  voidable  preferences. — ^To  the 
same  effect  as  the  original  annotation,  see 
Lowell  1?.  Ashton,  (D.  C.  Mass.  1921)  272 
Fed.  536. 

Mortgage  given  before  but  not  recorded 
until  within  four  months  of  filing  of  peti- 
tion.— A  trustee  cannot  assail  an  unrecorded 
mortgage  as  a  preference  as  of  the  date  of 
its  recordation  under  this  section,  if  he  rep- 
resents no  lien  on  the  property  other  than 
the  lien  mentioned  in  section  47a  arising 
subsequently  to  the  recordation.  Bradley  r. 
Robie  (C.  C.  A.  »th  Cir.  1920)   266  Fed.  884. 

A  bona  fide  purchaser  for  value  may  get 
a  good  title  from  a  person  in  possession  of. 
title  by  a  preferential  transfer.  Gray  V. 
Breslof,   (E.  D.  N.  Y.  1921)  273  Fed.  626. 

Recovery  of  proceeds  of  safe. — Where  a 
person  in  possession  of  title  by  a  preferen- 
tial transfer  sells  the  projjerty  to  a  bona  fid€ 
purchaser  the  trustee  may  recover  from  the 
bankrupt  and  his  preferential  transferee  the 
firoceeds  received  from  the  sale.  Gray  t*. 
Breslof,    (E.  D.  K.  Y.   1921)    273  Fed.  626. 
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£Tide]ice. — The  burden  of  proof  is  on  the 
trustee  to  show  reasona^ble  cause  to  believe 
that  the  transaction  would  effect  a  prefer- 
ence. This  rule  was  not  changed  by  the 
amendment  of  1910  to  the  Bankruptcy  Act 
though  the  fact  to  be  proved  was  affected. 
City  Nat.  Bank  i;.  Slocum,  (G.  C.  A.  6th  Cir. 
1921)  272  Fed.  II. 

Vol.  I,  p.  1055,  sec.  63a  (1).    [First 

ed.,  1912  Supp.,  p.  753.] 
Bondholders  —  where  bonds  held  void. — 
Where  a  mortgage  was  executed  to  cover  the 
claim  of  a  creditor  and  the  bonds  secured 
by  such  mortgage  were  delivered  to  the 
creditor  and  accepted  in  full  settlement  and 
subsequently  the  mortgage  was  declared  void 
as  a  preference  by  an  insolvent  corporation 
under  the  state  law  and  was  set  aside  and 
the  bonds  declared  void,  it  was  held  that  even 
if  there  had  been  an  accord  and  sati^action 
when  the  mortgage  was  executed  and  the 
bonds  delivered  the  creditor  was  thrown  back 
to  his  original  rights  when  the  mortgage  and 
bonds  were  declared  void.  In  re  Franklin 
Brewing  Co.,  (C.  O.  A.  2d  Cir.  1921)  272 
Fed.  828. 

.  The  interest  due. —  See  to  the  same  effisct 
as  the  original  annotation,  Ferguson  f?.  Lyle, 
(C.  C.  A.  5th  Cir.  1920)  267  Fed.  817. 

Fraud  —  Bankrupt's  fraud. — ^Where  fraud 
was  practiced  by  the  bankrupt  in  the  trans- 
action out  of  which  a  creditor's  claim  arises, 
if  the  creditor  could  have  waived  the  fraud 
and  sued  the  bankrupt  in  assumpsit  it  ie 
said  that  he  has  a  provable  claim  but  other- 
wise not.  In  re  fichenderlein,  (D.  C.  Mass. 
1920)  268  Fed.  1018. 

Vol.  I,  p.  1064,  sec.  63a  (3).    [First 

ed.,  1912  Supp.,  p.  760.] 

The  words  **  before  the  filing  "  in  this  sec- 
tion do  not  mean  the  day  before  the  filing 
but  refer  to  the  very  instant  of  filing  if 
ascertainable.  In  re  Ledbetter,  (N.  D.  Ga. 
1920)   267  Fed.  893. 

The  court  costs  are  ezpreesly  controlled  by 
this  section  and  section  03a  (5),  infra.  In  re 
Ledbetter,  (K.  D.  Ga.  1920)  267  Fed.  893. 

Costs  in  general. — ^Where  a  debt  sued  on 
was  a  provable  debt,  costs  which  were  in- 
curred in  good  faith  before  the  filing  of 
the  petition  in  bankruptcy  are  a  provable 
debt  against  the  bankrupt's  estate.  But  if, 
after  the  filing  of  the  petition  in  bankruptcy, 
the  creditor  elects  to  pursue  to  judgment  his 
remedy  in  the  state  court,  instead  of  relying 
on  that  afforded  by  the  bankrupt  court,  costs 
sufbeequently  arising  are  not  provable  and 
will  be  disallowed.  In  re  Ledbetter,  (N.  D. 
Ga.  1920)  267  Fed.  893. 

Attorney's  fees  incurred  in  good  faith  in  a 
suit  on  a  provable  debt  before  the  filing  of 
the  petition  are  said  to  stand  on  a  similar 
footing  to  costs.  Of  such  a  claim  it  has  been 
said: 

13 


''It  thus  has  many  of  the  incidents  of  an 
item  of  costs,  and  it  is  not  improbable  that 
Congress  intended  attorney's  fees  so  circum- 
stanced to  be  dealt  with  as  taxable  costs  for 
bankruptcy  purposes,  as  well  as  those  the 
amount  of  which  is  fixed  by  Law  as  an  item  of 
costs."  In  re  Ledbetter,  (N.  D.  6a.  1920)  267 
Fed.  893. 

Vol.  I,  p.  1065,  sec.  63a  (4).    [First 

ed.,  1912  Supp.,  p.  760.] 

Contracts  and  open  accounts  —  Mone$  ad- 
vanced for  purchase  of  stock  exchange  seat. — 
Where  a  father  advanced  money  to  his  8on» 
who  was  a  member  of  a  firm  of  stockbrokers, 
to  purchase  a  seat  on  the  stock  exchange  and 
executed  and  delivered  to  the  son  a  releaee 
of  all  claims  and  demands  by  reason  of  the 
advance  made,  as  required  by  the  rules  of 
the  exchange,  it  was  held,  on  the  adjudica- 
tion of  the  firm  as  a  bankrupt,  that  th^ 
father  was  precluded  by  such  release  from 
assertine  a  claim  for  such  advance  as  a|2:ainst 
the  creditors  of  the  firm,  and  the  fact  that 
interest  was  paid  to  the  father  on  theadr 
vance  thus  made  was  held  to  be  immaterial. 
In  re  Atwater,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed.  278. 

fientlng  contracts. — An  action  for  waste 
based  on  the  covenants  of  a  lease  arises  from 
a  contract  of  demise  and  the  claim  being 
contractual  in  its  nature,  the  Bankruptcy 
Act  takes  cognizance  of  it  and  it  may  be 
proved  and  used  as  the  basis  of  a  petition 
in  bankruptcy.  In  re  Standard  Aero  Corp., 
(C.  C.  A.  3d  Cir.  1921)  270  Fed.  779. 

Breach  of  contract. — To  the  same  effect  as 
the  original  contract,  see  Hevward  v.  Gold- 
smith, (C.  C.  A.  3d  Cir.  1921)  269  Fed.  946. 

Breach  occasioned  by  bankruptcy. — ^To  the 
same  effect  as  the  original  annotation,  see 
Heyward  v.  Goldsmith,  (C,  C.  A.  3d  Cir. 
1921)   269  Fed.  946. 

Claims  arising  out  of  street  cleaning  con- 
tract.— Where  the  bankrupts,  who  were  \inder 
contract  to  dispose  of  the  ashes  and  refuse 
collected  by  the  street  cleaning  department 
of  New  York  city,  had  chartered  several 
scows,  which  were  loaded  at  the  time  of  bank- 
ruptcy, and  the  city  notified  the  bankrupts 
that  it  had  taken  possession  of  the  scows  and 
final  disposition  of  the  ashes  and  refuse,  and 
ordered  the  owners  of  the  scows  to  discharge 
the  loads  on  the  scows  at  some  other  place 
than  at  the  plants  of  the  bankrupts.  It  was 
held  that  the  city  having  ordered  delivery 
of  its  property  on  the  scows  at  a  new  and 
different  destination  must  pay  fot  the  ex- 
pense of  doing  so,  which  cost  it  could  not 
recover  from  the  bankrupts'  estates.  Con- 
nett  V,  New  York,  (C.  C  A.  2d  Cir.  1920) 
270  Fed.  197. 

Claim  for  embezzlement,  larceny  or  con- 
version —  Implied  contract. — "  It  is  an  estab- 
lished rule  in  the  national  courts  that  if  a 
bankrupt   has   become   unjustly   enriched   by 
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hifl  embezzlement,  larceny,  or  conversion  of 
the  goods  of  another,  the  owner  may,  if  he 
chooses  to  do  so,  waive  any  action  of  tort 
that  he  might  hittve  against  the  bankrupt  for 
such  acts,  and  prove  a  claim  against  the 
bankrupt's  estate  for  the  value  of  the  goods, 
because  the  law  implies  a  contractual  obli- 
gation by  the  bankrupt  to  pay  the  owner 
therefor.  .  .  .  But  it  is  also  established 
that  a  claim  for  unliquidated  damages  ]« 
not  a  provable  debt,  when  it  arises  out  of  a 
pure  tort,  and  when  there  is  no  breach  of 
an  ^press  contract,  nor  such  enrichment  of 
the  wrongdoer  as  may  form  a  basis  for  an 
implied  contract."  Stalick  v.  Slack,  (CCA. 
8th  Cir.  1020)  269  Fed.  123. 

Vol.  I,  p.  1073,  sec.  63a  (5).    [First 

ed.,  1912  Supp.,  p.  764.] 

The  court  costs  are  expressly  controlled 
by  this  section  and  section  63a  (3),  9upra, 
In  re  Ledbetter,  (K.  D.  Ga.  1920)  267  Fed. 
893. 

Vol.  I,  p.  1076,  sec.  64a.    [First  ed., 

1912  Supp.,  p.  766.] 

Power  of  court  to  determine  amount  or 
legality  of  tax.— In  In  re  General  Film 
Corp.,  (G.  G.  A.  2d  Cir.  1921)  274  Fed.  OOS, 
the  oonrt  said: 

''We  regard  this  section  as  binding  upon 
the  governnifent  because  it  is  named  therein 
and,  while  conferring  priority,  as  giving  the 
bankruptcy  court  the  power  to  hear  and  de- 
termine  any  question  that  arises  as  to  the 
amount  or  legality  of  a  tax  assessed  by  it. 
The  provision  applies  to  taxes  of  all  the 
persons  mentioned,  and  we  could  not  differ- 
entiate the  government  from  the  other  per- 
sona in  the  absence  of  language  justifying 
it"  It  was  also  held  that  R.  S.  ser.  3226 
could  imder  no  circumstances  apply  to  the 
case  under  consideration  because  the  trustee 
was  not  seeking  to  maintain  a  suit  for  the 
recovery  of  internal  revenue  taxes  illegally 
assessed. 

Where  it  is  claimed  that  the  bankrupt  owes 
income  taxes  to  the  United  States  and  proof 
of  such  claim  is  filed  against  his  estate,  the 
bankruptcy  court  has  jurisdiction  to  ascer- 
tain the  correct  amount  due  thereon,  rather 
than  to  order  the  trustee  to  pay  the  claim 
and  remit  him  to  the  remedy  of  a  suit 
against  the  United  States  to  determine 
whether  the  payment  should  be  refunded. 
In  re  W.  P.  Williams  Oil  Corp.,  (W.  D.  Ky. 
1920)  265  Fed.  401,  wherein  the  court  said: 

"  It  was  the  intention  of  the  Bankruptcy 
Act  that  estates  should  be  promptly  wound 
up.  To  require  the  sort  of  procedure  sug- 
gested here  would  make  it  impossible  to  say 
when  there  could  be  a  winding  up  of  a  bank- 
ruptcy proceeding  and  a  distribution  of  the 
assets.    The  trustee,  in  paying  out  the  bank- 


rupt's estate,  must  always  act  under  the 
order  of  the  referee  or  the  oonrt,  and  with* 
out  such  order  could  not  pay  the  taxes  now 
invo'lved  out  of  the  bankrupt's  assets.  The 
contention  tm  behalf  of  the  government 
would  require,  first,  an  order  of  that  char- 
acter; eeoond,  a  payment  in  full  of  the  taxes 
claimed  out  of  those  aaseta;  third,  an  ap- 
plication to  the  Commiaakmer  of  Internal 
Revenue  under  section  1316a  of  the  Revenue 
Act,  approved  February  24,  1919,  for  the 
refunding  of  the  amount  so  paid;  fourth,  a 
delay  almost  oertainly  of  ^  months  for 
the  GommisaioDer  to  act  on  the  application; 
and,  fifth,  a  suit  at  law  for  the  recovery  of 
the  amount,  if  the  refunding  is  refused-— 
all  while  the  bankruptcy  proceeding  stood 
practiciiUy  stilL 

"In  this  case,  if  the  United  SUtes  haa 
any  priority,  it  can  easily  be  ascertained 
in  this  proceeding,  and  It  wa«  never  in- 
tended, in  a  case  like  this,  that  there  should 
be  any  such  delay  as  that  indicated.  This  ia 
demonstrated  by  the  expreos  provision  of 
section  64a  of  the  Bankruptcy  Act,  which 
reads  as  foUowB: 

"'The  court  shall  order  the  trustee  to 
pay  all  taxes  legally  due  and  owing  by  tiie 
bankrupt  to  the  United  States,  state,  county, 
district  or  municipality  in  advance  of  the 
payment  of  dividends  to  creditors,  and  upon 
filing  the  receipts  of  the  proper  public  offi- 
cers for  such  payment  he  shall  be  credited 
with  the  anwunt  thereof  and  in  case  any 
question  arises  as  to  the  amount  or  legality 
of  any  such  tax  the  same  shall  be  heard 
and  determined  by  the  court.' 

"As  is  obvious,  this  statute  embraces  taxes 
due  the  United  States,  as  well  as  those  due 
states  and  municipalities,  and  it  is  expressly 
provided  that  all  questions  raised  upon  such 
claims  shall  be  determined  in  the  bankruptcy  * 
court.  This  situation  would  seem  to  leave 
no  doubt  about  what  course  sho^ild  be  pur- 
sued at  this  stage.  As  we  have  said,  many 
authorities  were  cited;  but  they  seem  to  us 
to  have  no  bearing  on  the  real  questions 
involved  here,  with  one  exception,  namely, 
the  case  of  In  re  Fisher,  (D.  C.)  229  Fed. 
313,  cited  for  the  trustee.  ...  It  seems 
to  the  court  to  be  entirely  obvious  that  it 
was  the  purpose  of  section  64a  to  have  such 
matters  as  are  therein  referred  to  settled 
promptly  in  the  bankruptcy  proceeding  it- 
self. Here  the  claim  of  the  United  States 
was  filed  voluntarily  and  properly.  Its  ap- 
pearance was  thereby  entered  in  the  bank- 
ruptcy case.  Its  claim  was  allowed,  but  the 
trustee,  as  he  had  a  perfect  right  to  do,  has 
asked  for  its  re-examination,  so  that  the 
justness  of  the  claim  of  the  United  States 
may  be  examined  into  under  the  provisions 
of  the  section.  The  referee  concluded  that 
the  bankruptcy  court  had  no  jurisdiction  to 
do  this.  We  think  this  conclusion  of  the 
referee  was  erroneous,  and  the  order  sought 
to  be  reviewed  will  therefore  be  reversed,  with 
directions  to  re-examine  the  claim  on  behalf 
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of  the  United  States,  and  ascertain  the  cor- 
rect amount  due  thereon." 

Internal  revenue  xegnlations  as  nullifying 
section. —  This  section  is  not  nullified  by  any 
regulations  regarding  the  collection  of  taxes 
made  by  the  Oommissioner  of  Internal  Rev- 
enue. In  re  W.  P.  Williams  Oil  Corp.,  (W. 
D.  Ky.  19eO)  265  Fed.  401.    The  court  said: 

"  Insistence  is  made  in  behalf  of  the  United 
States  that  certain  regulationa  made  by  the 
Oommissioner  of  Internal  Revenue,  with  the 
apjproval  of  the  Secretary  of  the  Treasury, 
should  nullify  the  provisions  of  section  64a 
of  the  Bankruptcy  Act.  It  is  altogether  true 
that  the  Revenue  Act  does,  and  properly 
does;  authorize  generally  the  making  of  reg- 
ulations by  the  Commissioner;  but  the  Oom- 
missioner is  not  given  authority  by  a  regu- 
lation to  nullify  or  in  any  way  to  interfere 
with  statutory  provisions  respecting  other 
matters,  such  ae  flection  64a.  Any  construc- 
tion that  would  give  the  Commisflioner's 
regulations  any  broader  si^ificance  or  force 
than  is  authorized  by  the  Revenue  Act  would 
be  inadmieaible." 

Vol.  I,  p.  1083,  sec.  64b  (2).    [First 

ed.,  1912  Supp.,  p.  771.] 
A  creditor  who  recovers  a  fund  for  the 
common  benefit  of  creditors  is  entitled  to 
have  his  costs  and  expenses  out  of  the  fund. 
Where  the  money  has  been  paid  to  the  at- 
torney of  the  party  who  recovered  it  he 
has  a  lien  on  it  for  his  fees  and  the  pay- 
ment to  the  estate  of  the  balance  is  all  that 
can  lawfully  be  demanded  of  him.  In  rt 
Kenny,    (W.  IX  Pa.  1920)    269  Fed.  54. 

Vol.  I,  p.  1083,  sec.  64b  (3).    [First 

ed.,  1912  Supp.,  p.  772.] 
Services  rendered  to  bankrupt  —  In  vmoV 
wntary  eases. —  Where  there  ie  nothing  to 
show  but  what  the  employment  was  neces- 
sary, nor  is  there  anything  \o  show  but  what 
the  services  were  rendered  in  good  faith, 
and  for  the  real  purpose  of  administering 
the  act  as  to  accomplish  its  purposes;  if  it 
be  urged,  or  claimed  even,  that  the  employ- 
ment was  to  protect  the  bankrupt  from  im- 
putations of  wrong,  such  service,  if  made  in 
good  faith,  is  necessary,  afad  for  it  reason- 
able compensation  should  be  allowed.  In  re 
Weissman,  (D.  O.  Oonn.  1920)  267  Fed.  688. 
Allowance  coi^lned  to  one  fee. —  It  is  said 
to  be  clear  that  the  phrase  '*  one  reasonable 
attorney's  fees,"  '*  does  not  mean  that  only 
one  attorney  may  be  paid  out  of  the  funds 
of  the  estate,  but  it  is  very  clear  that  the 
allowance  to  be  made  to  the  attorneys  for 
the  bankrupt,  just  as  to  the  attorneys  for 
the  petitioning  creditors,  shall  be  paid  and 
ean  be  only  one  fee."  In  re  Weissman,  (D. 
0.  Oonn.  192.0)   267  Fed.  588. 

Discretion  as  to  attorney's  fees.—  The 
amount  to  be  allowed  to  attorneys  for  the 
creditors  is  not  wholly  a  matter  of  discre- 
tion but  must  be  reasonably  determined  on 


evidence  of  the  services  performed  and  of 
the  value  of  such  services.  In  re  Weissman, 
(D.  0.  Oonn.  1920)  267  Fed.  &86. 

Vol.  I,  p.  1090,  sec.  64b.    Fourth. 

[First  ed.,  1912  Supp.,  p.  774.] 

Who  may  claim  wages ' — General  man- 
ager of  business, —  A  manager  of  a  store  has 
been  held  not  to  be  included  in  the  term 
"workmen,  clerks,  traveling  or  city  sales- 
men, or  servanta"  In  re  Bonk,  (£.  D.  Mich. 
1920)   270  Fed.  657.     The  court  said: 

"From  the  testimony  on  the  hearing  be- 
fore the  referee,  tranecript  of  which,  re- 
turned by  the  referee  with  his  opinion,  has 
been  carefully  examined  by  this  court,  it 
appeared  that  the  claimant,  pursuant  to  his 
contract  with  the  bankrupt  just  quoted,  took 
charge  of  the  drug  store  and  managed  it  for 
the  bankrupt,  purdiasing  the  merchandise 
for  the  store  and  paying  the  rent  and  the 
other  expenses  in  connection  with  the  op- 
eration of  such  store,  including  the  salary 
of  a  pharmacist,  who  was  employed  there 
while  claimant  waa  in  charge,  and  who,  in 
addition  to  his  other  duties,  had  charge  of 
the  cash  register  and  kept  all  of  the  records 
showing  the  receipts  and  expenditures  of 
the  business.  It  does  not  appear  that  claim- 
ant rendered  services  in  any  other  capacity 
than  as  manager  of  the  store,  operating  the 
same  for  the  owner,  but  exercising  his  own 
discretion  in  the  performance  of  his  duties. 
His  claim  for  wages  is  based,  not  on  a 
quantum  meruit  for  work  and  labor  per- 
formed, hut  on  the  ccmtract  under  which  he 
had  agreed  'to  manage  and*  operate'  the 
store  on  the  terms  and  conditions  specified 
in  the  contract.  Under  such  circumstances, 
it  is  dear  that  the  claimant  is  not  included 
in  the  class  of  'workmen,  clerks,  traveling 
or  city  salesmen,  or  servants*  within  the 
meaning  of  section  64ib,  subd.  4,  of  the  Bank- 
ruptcy Act;  the  language  there  used  not 
being  intended  to  apply  to  the  manager  oc 
a  business." 

Vol.  I,  p.  1 1 00,  sec.  64b  (5).    [First 

ed.,  1912  Supp.,  p.  777.] 

Priority  of  creditors  contributing  to  ex- 
pense of  litigation  by  trustee. —  Oreditors  con- 
tributing to  and  guaranteeing  the  expenses 
of  a  trustee  in  bringing  and  conducting  a 
suit  to  recover  money  belonging  to  the  bank- 
rupt's estate  are  not  entitled  to  have  the 
amount  recovered  treated  as  a  special  fund 
and  devoted  first  to  the  payment  of  their 
claims.  In  re  Butcher,  (D.  0.  Mass.  1920) 
260  Fed.  239,  wherein  it  was  said:  "The 
present  proceedings  raise  no  question  as  to 
the  allowance  of  expenses  of  litigation  from 
the  amount  recovered;  it  being  taken  for 
granted,  apparently,  by  all  parties  con- 
cerned, that  they  are  allowable.  The  prayer 
of  the  petition    is  that  the   amount  recov- 
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ered  '  should  be  treated  aa  a  special  fund  and 
should  be  first  devoted  to  the  payment  of 
the  claims  of  those  creditors  who  contributed 
to  and  guaranteed  the  expense  of  the  trus- 
tee in  bringing  and  carrying  forward  said 
litigation  ...  in  proportion  to  the 
amount  of  their  contribution  thereto.' 

"  The  amount  recovered  is  now  part  of  the 
estate  in  bankruptcy,  the  distribution  of 
which  is  governed  by  the  Bankruptcy  Act. 
As  said  in  In  re  Morris^  204  Fed.  770,  128 
C.  O.  A.  220,  the  act  contemplates  equality 
of  treatment  among  creditors  of  the  same 
class.  It  is  at  least  doubtful  whether  the 
court  has  power  to  make  a  different  distribu- 
tion of  assets  from  that  provided  in  the  act. 
To  award  preferences  among  creditors  for 
supposedly  meritorious  or  helpful  service  by 
them  in  the  administration  of  the  estate 
would  introduce  a  wide,  and  I  think  unwise, 
element  of  discretion.  It  certainly  ought 
not  to  be  done  unless  the  effect  of  a  refusal 
to  contribute  to  the  fund  required  for  liti- 
gation by  the  estate  was  squarely  put  to 
creditors  at  the  time  when  they  were  asked 
to  contribute,  as  it  was  in  Cornell  t\  Nichols, 
201  Fed.  320,  119  C.  C.  A.  568." 

A  debt  due  United  States  Shipping  Board 
Smergency  Fleet  Corporation  is  not  in  law 
a  debt  due  to  the  United  States.  In  re 
Kastern  Shore  Shipbuilding  Corp.,  <C.  C.  A. 
2d  Cir.  1921)  274  Fed.  803,  so  holding  but 
not  decidfing  that  the  United  States  under 
the  Bankruptcy  Act  is  entitled  to  prior 
payment  of  ordinary  debts  due  to  it  as 
against  the  general  creditors  of  the  bank- 
rupt 

TTnpaid  freight  charges. — A  claim  for  un- 
paid freight  charges  due  from  a  bankrupt 
to  a  railroad  while  it  was  operated  under 
federal  control  was  held  to  be  a  debt  due  the 
United  States  and  entitled  to  priority.  In 
re  E.  J.  Hibner  Oil  Co.,  (C.  C.  A.  7th  Cir. 
1»20)   264  Fed.  667,  14  A.  L.  R.  629. 

Vol.  I,  p.  1109,  sec.  66a.     [First  ed., 

1912  Supp.,  p.  783.] 

Constitutionality. —  This  section  is  not  un- 
constitutional on  the  ground  that  the  moneys 
deposited  in  court  which  remain  unclaimed 
for  a  certain  period  are,  under  the  pro- 
visions of  the  Revised  ^Statutes,  paid  over 
to  the  United  States,  and  that  such  funds 
really  belong  to  the  state  as  property  which 
has  escheated.  In  re  Orona  Mfg.  Co.,  (D. 
C.  Mass.  1921)  269  Fed.  855.  The  court 
said: 

'*  The  dividends  in  question  are  not  being 
dealt  with  in  a  final  wav.  The  referee  lias 
merely  ordered  that  they  be  paid  into  court, 
where  they  can  still  be  claimed  by  the  cred- 
itors entitled  to  them,  and,  if  not  claimed, 
will,  according  to  the  u^nal  practice,  be 
eventually  divided  among  other  creditors  of 
the  estate,  unlef^s  too  small  in  amount  to 
justify  the  expense  and  trouble  of  so  doing. 
This    method    of    disposing    of    Huch    funds 


seemb  to  me  reasonable,  and  to  be  unobjec* 
tionable  on  constitutional  grounds.  It 
serves  a  very  useful  purpose  in  enabling  trus- 
tees to  close  out  estates  completely  and 
finally,  and  concentrates  unclaimed  funds 
in  the  hands  of  the  court,  instead  of  scatter- 
ing them  among  many  trustees.  The  power 
to  direct  the  disposition  of  small  residues 
in  bankruptcy  oases  is 'incident  to  the  gen- 
eral power  over  bankruptcy  conferred  upon 
Congress  by  the  Constitution.  If  the  Com- 
monwealth of  Massachusetts  deaires  to  claim 
such  funds,  it  should  do  so  in  its  own  name, 
and  in  connection  with  the  proceeding  to 
turn  them  over  to  the  Treasurer  of  the 
United  States." 

Vol.  I,  p.  11 09,  sec.  67a.     [First  ec!., 
1912  Supp.,  p.  783.] 

ConditioBal  sale. — ^Although  a  conditional 
sale  contract  is  void  under  the  law  of 
Louisiana,  yet  it  is  held  that  the  seller 
under  such  a  contract  has  a  lien  for  the 
unpaid  purchase  price  on  the  proceeds  of 
the  sale  of  the  property  as  a  part  of  the 
bankrupt's  assets  where  it  was  separately 
sold,  and  the  amount  is  certain  and  can  be 
separated  from  the  other  assets.  In  re 
Bentz,    (E.   D.  La.   1920)    267    Fed.   606. 

Vol.  I,  p.  1 115,  sec.  67d.     [First  ed., 
1912  Supp.,  p.  786.] 

Existing  rights  preserved. —  It  was  the 
purpose  of  Congress  in  enacting  a  national 
insolvency  law  to  preserve,  rather  than  de- 
stroy, any  of  the  rights  or  advantages  en- 
joyed by  creditors  under  the  laws  of  the 
states,  save  to  the  extent  that  they  are  re- 
pugnant to  or  inconsistent  with  the  specific 
provision  of  the  Bankruptcy  Law,  in  view 
of  Bankruptcy  Act,  1898,  "§  67d.  Schex- 
nailder  v,  Fontenot,  (1920)  147  La.  467,  S5 
So.  207. 

Chattel  mortgages. —  The  validity  as  orig- 
inal creditors  of  a  chattel  mortgage  given 
by  the  bankrupt  for  a  present  consideration 
and  in  good  faith  prior  to  the  filing  of  the 
petition  or  the  adjudication  in  bankruptcy 
depends  on  the  construction  to  be  given  by 
the  statutes  of  the  state  at  the  date  of  the 
execution  and  registration  of  the  mortgage. 
In  re  Saunders.  (E.  D.  N.  C.  1921)  272  Fed. 
1003. 

Equitable  liens. — An  equitable  lien  aris- 
ing out  of  a  contract  will  be  protected. 
Walton  Land,  etc.,  Co.  i\  Runyan,  (C.  C.  A. 
5th  Cir.  1920)   269  Fed.  128. 

Vol.  I,  p.  1 122,  sec.  67e.     [First  ed., 

1912  Supp.,  p.  787.] 

A  general  assignment  for  the  benefit  of 

creditors. —  To  the  same  effect  as  the  orig- 
inal annotation,  see  In  re  Dutz,  (D.  C.  lad. 
1921)   272  Fed.  348. 
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Chmttel  mortgafes.— Where  by  the  state 
law  imiziediate  recordation  of  a  chattel  mort- 
gage is  eBsential  to  its  validity  as  against 
creditors'  delay  in  recording  it  may  defeat 
the  right  of  the  mortgagee  as  against  the 
trustee  in  bankruptcy.  In  re  Hansen,  (S.  D. 
Cal.  1»19)  268  Fed.  904. 

A  chattel  mortgage  given  in  good  faith 
for  a  present  consideration  and  valid  under 
the  laws  of  the  state  will  be  held  valid 
against  the  trustee.  In  re  Mitchell  Motor, 
etc,  Co.,   (W.  D.  Wash.  1921)   274  Fed.  402, 

VVhere,  although  a  large  amount  of  the 
bankrupt's  property  is  included  in  a  mort- 
gage to  one  of  its  creditors,  the  transaction 
is  in  good  faith,  with  a  view  of  preserving 
the  estate  and  enabling  it  to  continue  as  a 
going  concern  and  to  meet  its  indebtedness* 
the  mortgages  are  valid  under  this  section. 
In  re  Grocers'  Baking  Co.,  (N.  D.  Ala.  19)20) 
2m  Fed.  900. 

Designation  of  property  previottaly 
pledged. —  Where  an  order  to  secure  a  cred- 
itor was  given  to  and  accepted  by  a  storage 
company  to  set  dside  fifty  car  loads  of  lum- 
ber but  no  designation  of  the  cars  was  made 
at  the  time,  it  has  been  held  that  the  fact 
that  a  designation  was  not  made  until  more 
than  two  years  after  the  date  of  the  order, 
and  also  within  less  than  one  month  before 
the  filing  of  the  petition  in  bankruptcy, 
would  not  render  the  pledge  invalid  as 
against  the  trustees,  because,  in  a  transac- 
tion untainted  with  fraud,  and  where  the 
rights  of  third  parties  are  not  affected,  such 
designation  would  relate  back  to  the  date 
of  the  order.  Atherton  r.  Beaman,  (C.  C. 
A.  let  Cir.  1920)  264  Fed.  878. 

Vol.  I,  p.  1 130,  sec.  67f.     [First  ed., 
1912  Supp.,  p.  797.] 

in.  Judgment  liens. 

IV.  Attachment  and  garnishment  liens. 

III.  Judgment  Lnsss    (p.   1134) 

Restraining  aale.-— Under  this  section  it 
has  been  held  that  the  court  has  power  to 
enjoin  a  sale  under  an  execution  issued  on 
a  judgment  rendered  within  the  four  months 
period.  Wagner  v.  Mt.  Oarmel  Iron  Works, 
(C.  C.  A.  3d  Cir.  1921)  270  Fed.  80. 

IV,  Attachment  and  Garnishment  Liens 

(p.   113&) 

Construction. —  The  mere  adjudication  and 
appointment  of  a  trustee  do  not  of  them- 
selves operate  to  preserve  an  attachment: 
there  must  be  affirmative  action  to  effect 
that  result.  In  re  Prentice,  (D.  C.  Mass. 
1920)   267  Fed.  1019. 

Attachment  and  garnishment  liens. —  To 
the  same  effect  as  the  original  annotation, 
see  In  re  Wirth,  (D.  C.  Mass.  1920)  266 
Fed.  141,  holding  that  an  attachment  of 
funds  of  the  bankrupt  made  within  four 
months  prior  to  the  filing  of   the   petition 


against   him,    should   be    preserved   for   the 
benefit  of  the  bankrupt  estate. 

Lien  obtained  prior  to  fonr  montha 
period. —  To  the  same  effect  as  the  original 
annotation,  see  Griffin  v.  Lenhart,  (€.  C.  A. 
4th  Cir.  1920)  266  Fed.  671,  wherein  the 
court  said: 

"In  brief,  the  case  is  this:  Under  at- 
tachment liens  acquired  in  the  state  court 
on  the  land  more  than  four  months  before 
the  filing  of  the  petition  in  bankruptcy,  the 
state  court,  in  equitable  proceedings  insti- 
tuted by  creditors  to  enforce  the  attach- 
ments more  than  four  months  before  the 
filing  of  the  petition,  had  adjudged  the 
amounts  due  and  was  proceeding  to  enforce 
the  attachment  liens  by  sale  of  the  land. 
The  question  is  whether  the  court  of  bank- 
ruptcy should  by  the  order  appealed  from 
take  the  control  of  the  attached  property 
from  the  state  court. 

"Doubtless  it  might  have  been  held  with 
strong  reason  that  tho  court  of  bankruptcy 
upon  adjudication  drew  to  itself  for  the  pur- 
pose of  administration  all  the  assets  and  lia- 
bilities of  the  bankrupt  of  every  fbrm,  giv- 
ing, however,  full  effect  to  all  liens  lawfully 
acquired  more  than  four  months  before  the 
filing  of  the  petition.  But  the  Supreme 
Court,  considering  the  reasons  stronger  for 
a  different  view,  laid  down  the  general  rule 
that,  where  a  state  court  has  obtained  com- 
plete jurisdiction  by  proceedings,  either 
legal  or  equitable,  instituted  by  creditors  for 
tlie  enforcement  of  their  demands,  and  under 
which  they  have  acquired  liens  upon  the 
property  more  than  four  months  before  the 
filing  of  the  petition,  the  state  courts 
should  proceed  with  the  enforcement  of  the 
liens  and  a  final  disposition  of  the  property 
and  of  the  cause  without  interference  from 
the  bankruptcy  court.  Eyster  r.  Gaff,  91 
U.  S.  521,  23  L.  ed.  403;  Pickens  v.  Dent, 
106  Fed..  653,  45  C.  C.  A.  622  (4th  Circuit »  ; 
Metcalf  V,  Barker,  1&7  U.  S.  165,  23  Sup.  Ct. 
67,  47  L.  ed.  122;  Pickens  r.  Rov,  187  U.  SL 
177,  23  Sup.  Ct.  78,  47  L.  erl.   128." 

Discharge  of  bond  gi^en  for  release  of 
property. — Where  a  statutory  bond  given  for 
the  release  of  attached  property  is  construed 
by  the  decisions  of  a  state  as  being  a  sub- 
stitute for  the  property,  the  bankruptcy  of 
the  principal  within  four  months  after  the 
attachment  destroys  the  obligation  of  the 
bond  and  relieves  a  surety  thereto  from  all 
liability  under  it.  Republic  Rubber  Co.  v, 
Foster,   (1020)   95  Conn.  551,  HI  Atl.  839. 

Vol.  I,  p.  1 141,  sec.  68a.      [First  ed., 
1912  Supp.,  p.  805.] 

The  word  "  debt."— To  the  same  effect  as 
the  original  annotation,  see  Wrenn  v.  Citizens' 
Nat.  Bank,   (Conn.  1921)    114  Atl.  120. 

Claims  not  due  at  institution  of  proceed- 
ings.— *'At  any  time  before  the  conunence- 
ment  of  bankruptcy  proceedings  mutual 
dealers  may  adjust  their  obligations  and  con- 
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sider  the  unmatured  as  well  as  the  matured." 
Wrenn  v.  Citizens'  Nat.  Bank,  (Conn.  1921) 
114  Atl.  120. 

Set-off  between  tiank  and  depositor. — To 
the  same  effect  as  the  original  annotation, 
see  Wrenn  v.  Citizens'  Nat.  Bank,  (Conn. 
1921)  114  Atl.  120,  wherein  it  waa  held  that 
whether  notes  were  charged  against  the 
maker's  deposit  in  the  bank  or  paid  by  his 
checks  drawn  on  that  deposit,  this  was  only 
"  a  book  entry  equivalent  to  the  voluntary  ex- 
ercise by  the  parties  of  the  right  of  set-off." 

"  The  cases  are  in  accord  in  holding  that 
where  a  bank  receives  deposits  in  the  regular 
course  of  business,  which  are  subject  to  with- 
drawals by  check,  and  there  is  no  collusion 
or  fraud,  and  where  notes  have  been  dis- 
counted by  the  depositor  at  the  bank,  it  has 
the  right,  when  notes  are  due,  to  set  off  the 
amount  due  to  the  bank  on  the  notes  against 
the  amount  due  ftom  it  on  the  deposit  ac- 
count. This  right  exists,  even  though  the 
depositor  is  insolvent  when  the  notes  become 
due,  and  such  insolvency  is  known  to  the 
bank.  .  .  .  And  where  the  set-off  exists, 
and  the  parties  themselves  have  not  volun- 
tarily made  such  set-off  or  adjustment  be- 
fore bankruptcy,  the  truetee  must  do  so." 
In  re  Cross,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  39. 

Set-off  of  deposit  not  preference, — Although 
a  depositor  may  be  proved  to  have  been  in- 
solvent at  the  time  a  set-off  was  made  by 
the  bank  against  his  account,  such  set-off  is 
not  preferential  in  the  absence  of  proof  that 
the  bank  had  reasonable  cause  to  believe  that 
it  would  effect  a  preference.  Wrenn  v.  Citi- 
zens' Nat.  Bank,   (Conn.  1921)   114  Atl.  120. 

Vol.  I,  p.  1 150,  sec.  70a.     [First  ed., 
1912  Slipp.,  p.  811.] 

I.  What  constitutes  property. 
II.  Nature  of  trustee's  title. 
III.  Time  when  title  passes. 
IV.  Condition  of  title  after  petition  filed 

but  before  appointment  of  trustee. 
VT.  Exempt  property. 
VII.  Reclamation  proceedings. 

I.  What  Constitutes  Psopebtt  (p.  1150) 

Only  vested  interests  are  considered  prop- 
erty within  the  meaning  of  the  act.  Clearly 
if  property  which  the  bankrupt  actually  ac- 
quires after  the  filing  of  his  petition  is  not 
subject  to  his  debts  property  which  he  only 
hopes  or  expects  to  acquire  cannot  be  reached 
by  creditors.  Elberton  Bank  r.  Swift, 
(C.  C.  A.  5th  Cir.  1920)   268  Fed.  305. 

Book  accounts  and  **  receivables  "  constitute 
property  which  passes  to  the  trustee.  In  re 
Garden  City  Parlor  Furniture  Co.,  (C.  C.  A. 
7th  Cir.  1920)   268  Fed.  318. 

n.  Natube  of  Tbustbe's  Title  (p.  1151) 

Section  70  is  to  be  construed  with  section 
47a  (a).— To  the  same  effect  as  the  original 


annotation,  see   Ignatius  V.   Farmers'  State 
Bank,   (C.  C.  A.  9th  Cir.  1921)  272  Fed.  dd. 

Trustee  takes  bankrapt's  titles — To  same 
effect  as  original  annotation,  see  Boise  v.  Tal- 
cott,  (C.  C.  A.  2d  Cir.  1920)  d64  Fed.  dl. 

Title  8abj|e€t  to  existing  eqniti^B.— To  Bamm 
effect  as  original  annotation,  see  Greif  Bros. 
Cooperage  dio.  v.  Mnlliniz,  (C.  C.  A.  8th  Or. 
1920)  264  Fed.  3ftl;  Boise  9.  Taloott, 
(C.  C.  A.  2d  Cir.  1920)  264  Fed.  61;  In  re 
Bamhardt  Coal,  etc.,  Co.,  (N.  D.  Ohio  1919) 
265  Fed.  385.  The  case  last  cited  held  that  the 
truetee  in  bankruptcy  of  a  lessee  could  aeoept 
the  lease  and  keep  the  property  only  by  mak- 
ing the  payments  which  the  bankrupt  waa 
required  to  make  to  prevent  a  forfeiture,  bat 
held  further  that  a  forfeiture  not  being 
favored  by  a  court  of  equity  the  trusts 
would  be  relieved  from  any  forfeiture  arising 
from  default  in  payment  of  rent,  on  making 
the  overdue  payments  with  -interest. 

Valid  Hen  and  incumbrances. —  To  the  same 
effect  as  the  original  annotation,  see  In  re 
PlanUtions  Co.,  (B.  D.  Pa,  1921)  270  Fed. 
273;  Petiti(Hi  of  National  Discount  Co. 
(C.  C.  C.  6th  Cir.  1921)  272  Fed.  570;  Lewin 
c.  Tellwide  Iron  Works  Co.,  (CCA.  8th 
Cir.  1921)  272  Fed.  590. 

"  The  courts  have  uniformly  held  that  the 
title  to  the  property  of  the  bankrupt  vested, 
by  operation  of  law,  in  the  trustee,  subject 
to  all  liens  which  had,  prior  to  the  date  of 
filing  the  petition,  attached  thereto.  The 
right  of  the  creditors  to  attack  such  liens  for 
fraud  or  other  invalidating  element  vested 
in  the  trustee."  In  re  Saunders,  (£.  D. 
N.  C.  1921)  272  Fed.  1003. 

It  has  been  held  in  a  case  in  Oregon  that 
a  chattel  mortgage  given  on  lumber  to  be 
sawed  is  valid  as  against  the  trustee  in  bank- 
ruptcy of  the  mortgagor  where  it  is  duly 
recorded  and  the  lumber  thereafter  sawed  is 
placed  in  the  lumber  yards  of  the  mortgagor, 
each  pile  being  marked  with  the  name  of 
the  mortgagee,  although  the  lumber  so  sawed 
and  piled  was  never  in  the  actual  manual  pos- 
session of  the  mortgagee.  In  re  Pine  Tree 
Lumber  Co.,  (C.  C.  A.  9th  Cir.  1920)  269 
Fed.  515. 

Proceeds  of  sale. —  On  a  sale  by  the  trustee 
of  property  which  is  subject  to  a  valid  lien, 
the  lien  is  transferred  to  the  funds  in  the 
hands  of  the  trustee.  In  re  Plantations  Co., 
(E.  0.  Pa.  1921)  270  Fed.  273.  The  court 
further  said: 

"  The  trustee  knew  of  the  facts  upon  which 
the  Centrosa  Company's  equitable  lien  was 
based,  and  therefore  is  chargeable  with 
knowledge  of  the  lien.  The  general  assets  of 
the  estate  against  which  the  costs  of  admin- 
istration are  primarily  chargeable  cannot  be 
relieved  of  those  charges  by  the  fact  that  the 
trustee,  knowing  the  facts,  used  first  the 
funds  chargeable  with  the  lien  for  their  pay- 
ment in  case  of  general  creditors.  Knowing 
the  facts,  he  should  not  have  used  the  funds 
chargeable  with  the  lien  in  relief  of  liabili* 
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ties  chargeable  against  the  general  funde  ol 
the  estate,  and,  following  the  maxim  that 
equity  wiU  look  upon  that  as  done  which 
ought  to  have  been  done,  a  court  of  equity 
will  follow  the  proceeds  into  the  mass  of  the 
estate. 

'^  Confusion  does  not  destroy  the  equity  en- 
tirely, but  converts  it  into  a  charge  upon  the 
entire  mass,  giving  to  the  party  injured  by 
the  unlawful  diversion  a  priority  of  right 
over  the  othet  creditors  of  the  possessor." 

Right  under  contracts  of  bankrupt. — When 
the  trustee  in  bankruptcy,  by  order  of 
the  referee  or  of  the  court,  elects  to  ratify, 
confirm,  and  adopt  the  executory  contract  of 
the  bankrupt,  he  thereby  assumes  the  liabili- 
ties of  the  bankrupt  thereunder,  and  takes 
the  contract  in  the  same  plight  in  which 
the  bankrupt  held  it.  Greif  Bros.  Cooperage 
Co.  17.  MuUinix,  (C.  C.  A.  8th  Cir.  1920)  264 
Fed.  391. 

Equitable  lien  of  purchaser. —  Where  a 
manufacturer  agrees  to  make  and  deliver  to 
a  purchaser  staves  or  other  articles  for  speci- 
fied prices  and  on  fixed  terms,  one  of  which 
is  that  the  purchaser  will  make  specific  ad- 
vances in  payment  of  the  purchase  price  to 
enable  the  manufacturer  to  pay  for  necessary 
materials  and  labor,  and  at  the  time  of  the 
adjudication  in  bankruptcy  of  the  latter 
there  is  a  quantity  of  the  manufactured 
product  which  the  purchaser's  advances  have 
paid  for,  in  tl^e  possession  of  the  bankrupt, 
the  equitable  right  of  the  purchaser  thereto  is 
superior  to  that  of  the  trustee  in  bankruptcy 
or  of  the  unsecured  creditors  he  represents. 
Greif  Bros.  Cooperage  Co.  v.  Mullinix,  ( C.  C. 
A.  8th  OiT,  1920)   2&4  Fed.  391. 

Mining  lease. — Where  a  mining  lease  held 
by  a  ba^rupt  purports  to  sell,  transfer,  and 
convey  to  him  all  the  coal  and  limestone  in, 
under,  or  upon  the  premises  therein  de- 
scribed, and  provides  for  forfeiture  only  in 
the  event  that  the  lessee  fails  to  enter  upon 
the  premises  and  make  exploration  thereon 
for  coal  and  limestone  within  ninety  days 
after  the  execution  of  the  lease,  which  con- 
dition was  fulfilled  by  the  bankrupt,  the  lease 
is  an  asset  of  the  estate  and  may  be  sold 
by  the  bankrupt's  trustee.  In  re  Barnhardt 
Coal,  etc.,  Co.,  (N.  D.  Ohio  1919)  265  Fed. 
385,  wherein  tiie  court  said: 

"The  referee  iinds  that  there  is  no  proof 
of  a  failure  to  enter  on  the  premises  and 
make  explorations  within  90  days,  but  that, 
on  the  contrary,  such  entry  and  exploration 
was  made,  and  the  existence  of  coal  and 
limestone  was  thereby  determined,  and  that 
the  bankrupt  and  its  several  assignors  had 
no  intention  at  any  time  of  abandoning  the 
premises  and  terminating  the  lease  because 
the  mining  of  coal  or  limestone  was  or  had 
become  unprofitable.  No  coal  or  limestone 
was  in  point  of  fact  mined,  and  the  $500 
minimum  royalty,  which  should  have  been 
paid  not  later  than  October  1,  1918,  was 
not  paid,  nor  have  any  payments  been  made 
since,   either  by  the  receiver   or  trustee   in 


bankruptcy.  The  provisions  of  this  lease  are 
similar  to  those  considered  by  the  Supreme 
Court  of  Ohio  in  the  following  cases:  Har- 
ris 9.  Ohio  Oil  Co.,  57  Ohio  &t,  118,  48 
N.  E.  502;  Gas  Co.  v.  Eckhert,  70  Ohio  St. 
127,  71  N.  E.  281;  Oil  Co.  f>.  Robinson,  71 
Ohio  St.  302,  73  N.  £.  222,  104  Am.  9t. 
Rep.  773,  2  Ann.  Cas.  444.  The  interest 
granted  by  this  lease  is  not  merely  a  license, 
but  an  estate  in  the  premises.  The  right 
to  enjoy  that  estate  is  not  dependent  on  any 
condition  precedent,  except  the  requirement 
that  entry  and  explorations  should  be  made 
within  90  days,  which  was  done.  No  for- 
feiture or  termination  is  provided  for,  except 
in  the  event  of  a  failure  to  make  such  entry 
and  exploration.  No  right  to  forfeit  or  ter- 
minate is  given  for  failure  to  pay  the  mini- 
mum royalty  of  $500  a  year.  Any  implied 
covenant  or  obligation  to  exercise  reason- 
able diligence  in  mining  limestone  and  coal 
is  merged  in  the  covenant  to  pay  $500  a 
year  in  the  event  of  failure  to  operate.  The 
lease  becomes,  as  was  said  in  Gas  Co.  t*.  Eck- 
hert, aupraf  a  lease  from  year  to  year  upon 
an  annual  rental  of  $500.  The  cases  cited 
by  counsel  for  petitioner,  in  which  mining 
leases  have  been  canceled  by  courts  of  equity 
for  failure  to  keep  an  implied  obligation  to 
exercise  reasonable  diligence,  are  not  in  point. 
**The  only  question  then  is:  What  is  the 
effect  under  these  conditions  of  a  failure  to 
pay  the  $500?  The  referee,  in  my  opinion, 
reached  the  correct  conclusion,  namely,  that 
no  forfeiture  or  right  to  terminate  has  re- 
sulted therefrom,  and  that  the  lease  may  be 
sold  as  an  asset  of  the  bankrupt's  estate. 
The  payments  which  have  accrued  during 
bankruptcy  may  be  treated  and  provided  for 
as  an  expense  of  administration,  or  an  ex- 
penditure necessary  for  the  preservation  of 
the  estate;  but  the  failure  of  the  referee  to 
make  provision  therefor  in  the  order  of  sale 
does  not  require  a  reversal  of  his  finding  and 
judgment.  No  request  was  made  of  him  so 
to  do.  One  may  still  be  made,  with  the 
right  to  have  his  rulings  reviewed  here,  in 
the  event  parties  are  dissatisfied  with  his 
action." 

III.  TiMB  When  Tituc  Passes  (p.  1154) 
Effect  of  commencement  of  proceedings  — 
Oenerally. —  The  trustee  takes  title  as  the 
debtor  had  it  at  the  time  of  the  petition. 
Boise  V,  Talcott,  (C.  C.  A.  2d  Cir.  1020) 
264  Fed.  61. 

In  Jn  re  Garden  City  Parlor  Furniture 
Co.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed.  318, 
the  court  said: 

"Upon  the  filing  of  the  petition  and  the 
appointment  of  the  receiver,  all  property 
rights  of  the  bankrupt  passed  under  the 
jurisdiction  of  the  court;  and  when  the 
trustee  was  appointed  the  title  and  right 
to  possession  vested  in  him,  and  it  was  at 
all  times  after  the  appointment  of  the  re- 
ceiver in  the  possession  of  the  court.  Thia 
extended  to  book  accounts  and  receivaHes." 
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Property  in  custodia  legis. —  To  same  effect 
as  original  annotation »  see  In  re  Lonibardy 
Inn  Co.,  (D.  C.  Mass.  1W9)  2«5  Fed.  394. 

IV.  CoWDrrioN  of  Title  after  Petition 
Filed  but  Before  Appointment  of 
Trustee  (p.  1158) 

Defeasible  title  in  bankrupt. —  Until  ad- 
judication in  bankruptcy,  the  title  of  the 
bankrupt's  property  remains  in  the  bank- 
rupt In  re  Perpall,  (C.  C.  A.  2d  Cir.  1921 ) 
271  Fed.  466. 

VI.  Exempt  Propertt  (p.  1162) 

Title  remains  in  bankrupt. —  To  the  same 
effect  as  the  original  annotation,  see  Strat- 
ton  i\  Ermis,  (C.  C.  A.  6th  dr.  1920)  268 
Fed.  533. 

Homesteads  —  Generally, — A  trustee  takes 
title  to  land  claimed  as  a  homestead  as  of 
the  date  of  the  filing  of  a  voluntary  petition 
in  bankruptcy  where  there  has  been  a  fail- 
ure to  claim  the  homestead  as  required  by 
the  laws  of  the  state.  Edgington  r.  Taylor, 
(C.  C.  A.  8th  Cir.  1920)  270  Fed.  48.  hold- 
ing that  negligence  of  counsel  in  this  respect 
would  be  imputed  to  the  client. 

VII.  Reclamation  Proceei>ino8  (p.  1165) 

Right  to  reclaim. —  To  the  same  effect  as 
the  original  annotation,  see  In  re  John  H. 
Parker  Co.,  (X.  D.  Ohio  1920)  268  Fed. 
868;  In  re  Solomon,  (C.  C.  A.  2d  Cir.  1920) 
268   Fed.   108. 

Proceeds  of  check. —  Where  a  check  which 
was  given  by  mistake  in  a  stock  transaction 
and  was  without  consideration  was  collected 
by  the  receiver  in  bankruptcy  of  the  payee, 
it  was  held  that  the  maker  of  the  check  was 
entitled  to  reclaim  the  proceeds  in  the  hands 
of  the  trustee.  In  re  Toole,  (C.  C.  A.  2d 
Cir.  1920)  270  Fed.  196. 

Stock  in  possession  of  stock  broker. — 
Where  a  person  purchased  stock  throuprh  a 
stock  broker  who  became  bankrupt  before 
making  an  actual  delivery,  and  stock  of  the 
same  kind  is  found  by  the  receiver  when  he 
takes  possession  of  the  bankrupt's  property, 
the  purchaser  may  reclaim  such  stock  where 
no  one  else  is  claiming  it,  although  it  is  not 
certain  that  it  is  the  identical  stock  which 
was  purchased  for  the  claimant.  In  re 
Solomon,  (C.  C.  A.  2d  Cir.  1920)  268  Fed. 
108. 

Securities  pledged  with  broker. — ^Where  the 
evidence  shows  that  a  customer  who  had 
pledged  securities  with  a  broker  as  col- 
lateral to  secure  margin  transactions  was 
indebted  to  the  broker  for  a  balance  due  on 
his  account,  though  to  an  amount  less  than 
the  value  of  the  securities,  a  right  to  re- 
claim the  securities  has  been  denied,  there 
having  been  no  tender,  before  bankruptcy,  of 
the  indebtedness.  In  re  Toole,  (C.  C.  A.  2d 
Cir.   1921)  274  Fed.  837. 

Securities  repledged  by  broker.— Where 
securities  pledged  on  marginal  transactions 


by  a  customer  with  his  brokers  have  been 
lawfully  repledged  by  them  with  a  third 
party  together  with  securities  of  other  cus- 
tomers,  part  of  which  securities  are,  after 
the  bankruptcy  of  the  broker,  sold  by  such 
third  party  to  satisfy  his  debt,  the  others 
being  returned  to  the  bankrupt'a  estate, 
there  has  been  held  to  be  a  right  of  con- 
tribution in  favor  of  those  whose  securities 
were  sold  from  those  whose  securities  were 
returned,  and  the  right  of  the  latter  owners 
to  reclaim  such  securities  has  been  denied. 
In  re  Toole,  (C.  C.  A.  2d  Cir.  1921)  274  Fed. 
337.    The  court  said: 

"  VVe  think  that,  when  customers  authorixe 
their  broker  to  pledge  their  securities  for 
the  payment  of  tne  broker's  debts,  each  be- 
comes to  the  ezteni  of  his  pledge  a  surety 
for  the  payment  of  such  indebtedness.  As 
between  themselves  they  become  cosureties. 
All  the  collateral  lawfully  so  pledged  is  sub- 
ject to  the  same  obligation  and  lien.  The 
owners  of  the  collateral,  being  in  effect  co- 
sureties, must  be  entitled  to  contribution 
from  each  other  for  any  loss  sustained  if 
the  stock  of  one  is  sold  to  pay  the  debt  for 
which  the  stock  of  the  other  was  equally 
liable.  Iliis  right  of  contribution  does  not 
arise  from  the  contract,  as  already  said,  but 
rests  upon  principles  of  equity  and  natural 
justice.  The  principle  is  that  where  all  are 
equally  liable  for  the  payment  of  a  debt  all 
are  bound  equally  to  contribute  to  that  pur- 
pose. So  that  if  the  stock  of  A,  B,  and  C 
is  lawfully  pledged  for  the  payment  of  the 
debt  of  A,  the  stock  of  each  is  under  the 
common  burden,  and  if  X  sells  the  stock  of 
A  and  B,  and  leaves  unsold  the  stock  of  C, 
the  latter  must  contribute  to  A  and  B  the 
excess  they  have  paid  above  their  share. 
But  if,  on  the  other  hand,  the  stock  of  A  is 
lawfully  pledged,  while  that  of  6  and  C  is 
unlawfully  pledged,  there  is  no  obligation  on 
the  part  of  B  and  C  to  contribute,  for  there 
is  no  common  burden  as  between  A  on  the 
one  side,  and  B  and  C  on  the  other.  The 
principle  applies  only  in  cases  where  the 
situations  of  the  parties  are  equal,  as 
equality  among  persons  whose  situations  are 
not  equal  is  not  equitable.  The  situations 
are  equal  when  the  parties  are  under  a 
common  burden." 

Delivery  of  goods  on  consignment. —  Goods 
which  were  delivered  on  consignment  to  the 
bankrupt  in  pursuance  of  an  agreement 
made  in  good  faith  to  the  effect  that  all 
future  deliveries  should  be  of  that  character 
and  not  a  sale,  may  be  retaken  by  the  con- 
signor. Healey  v.  Boston  Batavia  Rubber 
Co.,  (D.  C.  Mass.  1920)  268  Fed.  76. 

Unrecorded  chattel  mortgage. — ^A  mort- 
gage  given  by  a  bankrupt  to  the  seller  but 
which  is  not  recorded  as  required  by  the 
state  law  is  void  as  to  creditors  and  the 
seller  cannot  reclaim.  In  re  Robinson  Mach. 
Co.,   (E.  D.  Mich.  1920)   268  Fed.  166. 

Stoppage  in  transitu. —  Goods  purchased 
by  a  bankrupt  company  and  in  the  posses- 
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Bion  of  itp  forwarding  agent  while  en  route 
to  their  final  destination,  may  be  stopped  in 
transit  and  reclaimed  by  the  seller  from  the 
banknipt'e  trustee.  In  re  Stork,  (S.  D.  N. 
Y.  1920)   265  Fed.  864. 

Vol.  I,  p.  1 1 71 ,  sec.  70a  (5).    [First 

ed.,  1912  Supp.,  p.823.] 

I.  In  general 

II.  Interests  in  real  property. 

III.  Pledges. 

IV.  Conditional  sales. 

V.  Trust  funds  and  deposits. 
IX.  Ck)ntractual  interests  and  obligations. 

I.  In  GElfERAL    (p.    1171) 

Generally  —  Z/t/e  intereai.—A  life  estate 
of  substantial  value  can  be  mortgaged  and 
will  pass  to  the  trustee  in  bankruptcy  of 
the  life  tenant.  City  Nat.  Bank  t*.  Slocum, 
(C.  C.  A.  6th  Cir.  1921)  272  Fed.  11. 

Property  retained  in  possession  of  seller. — 
Under  the  law  in  Pennsylvania  that  delivery 
of  possession  is  indispensable  to  transfer  a 
title  by  the  act  of  the  owner  which  shall  be 
valid  against  creditors,  it  has  been  held  that 
a  sale  by  a  resident  of  Pennsylvania  of  an 
automobile  to  a  resident  of  New  YorK  to 
whom  the  seller  gives  a  bill  of  sale  and 
storage  receipt,  but  makes  no  delivery  of 
the  car,  which  he  retains  in  his  possession,  is 
invalid  as  against  the  trustee.  In  re  Irwm, 
(W.  D.  Pa.  1920)   268  Fed.  162. 

Transfers  and  incumbrances  inefiective  as 
to  creditors. —  Where  there  was  neither  an 
"  immediate  delivery "  followed  by  "  actual 
and  oonlinued  change  of  possession"  nor  a 
filing  of  the  nuurtgage  as  required  by  statute, 
the  mortgage  will  be  held  void  as  to 
creditors.  In  re  Bonk,  (E.  D.  Mich.  1920  > 
270  Fed.  667. 

II.  Interests  in  Real  Pbopebtt   (p.  1174) 

Tenant's  interest  in  leasehold  —  Forfeiture 
enforced, —  Where  a  lease  provides  that  it 
shall  terminate  on  the  bankruptcy  or  in- 
solvency of  the  lessee,  and  on  his  insolvency 
it  is  assigned  to  a  third  person  with  the 
consent  of  the  lessor,  the  condition  binds  the 
assignee  and  on  his  subsequent  insolvency 
the  bankruptcy  court  will  enforce  the  for- 
feiture and  deliver  possession  of  the 
premises  to  the  leseor  as  against  the  as- 
signee's trustee  in  bankruptcy.  Empress 
Theatre  Co.  v.  Horton,  (C.  C.  A.  8th  Cir. 
1920)  266  Fed.  657.    The  court  said: 

"A  court  of  equity  may  enjoin  the  per- 
formance of  and  set  aside  contracts,  condi- 
tions, and  covenants  obtained  by  the  fraud, 
deceit,  or  wrong  of  the  respondent,  but 
neither  the  Empress  Theatre  Company  nor 
its  predecessor  in  interest  was  guilty  of 
fraud,  wrong,  or  deceit.  It  may  sometimes 
avoid  conditions  and  covenants  for  mistake 
or  accident,  but  there  was  neither  in  this 
case.  The  condition  and  covenants  of  the 
lease  were  natural,  reasonable,  and  just.    It 


clearly  shows  that  when  it  was  made  the 
lessor  and  the  lessee  contemplated  the  pos- 
sible, perhaps  the  probable,  insohreiicy  and 
bankruptcy  of  the  lessee  ai)d  of  some  of  its 
successors  in  interest  during  the  long  16 
years  then  to  come,  discussed,  carefully  con- 
sidered, and  finally  contracted  and  wrote 
into  their  lease  their  agreement  what  the 
effect  of  such  insolvency  and  bankruptoy 
should  be,  to  wit,  the  end  of  the  term  of  the 
lease,  its  forfeiture,  and  the  return  to  the 
lessor  of  the  leased  premises  at  its  election. 
The  basement  leased  was  a  valuable  prop^ 
erty.  The  pmrpose  the  lessor  had  in  making 
the  lease,  to  secure  the  operation  in  this 
basement  of  a  high-class  cad^  with  special 
amusement  features,  made  the  solvency  of 
the  lessee  and  hence  its  continuous  opersr 
tion  of  the  cafe  essential  to  the  accomplish- 
ment of  this  purpose.  Its  insolvency  or 
bankruptcy,  placing  the  basement  in  the 
hahds  of  a  trustee  for  a  long  time  during 
bankruptcy  proceedings,  and  then  sending  it 
to  an  unknown  purdiaser,  would  undoubt^ 
edly  to  a  large  extent  defeat  the  object  of 
the  lessor  in  making  the  lease,  produce  the 
vacancy  or  inadequate  operation  of  the  pro- 
posed cafe,  and  result  in  immeasurable 
damage  to  the  leased  premises  and  to  the 
value  of  their  use.  It  was  to  prevent  this 
contemplated  possibility  that  tiiese  parties 
wrote  into  their  lease  the  condition  and 
covenant  that  in  case  of  the  insolvency  or 
bankruptcy  of  the  lessee,  at  the  election  of 
the  lessor,  the  term  of  the  lease  should  end 
and  the  leased  premises  should  be  returned 
to  the  lessor  free  from  the  lease. 

"  Nor  was  this  an  unconscionable  or  in- 
equitable agreement.  The  lessor  received 
and  the  lessee  gave  for  this  lease  $42,000  of 
the  corporate  stock  of  the  latter.  The  lessee 
received  and  the  lessor  gave  the  use  of  the 
basement  for  the  term  of  15  years  on  con- 
dition that  the  lessee  or  its  successor  in 
interest,  approved  by  the  lessor,  remained 
solvent  for  16  years,  but  that  it  should  be 
terminable  at  the  option  of  the  lessor  at  any 
time  within  the  15  years  when  the  lessee  be- 
came insolvent  or  bankrupt.  When  the  leaee 
was  made,  the  effect  of  the  condition  and 
covenants  which  the  parties  undoubtedly 
then  contemplated  was  that,  in  case  the 
lessee  became  insolvent  or  bankrupt,  its 
$46,000  of  stock  which  the  lessor  received 
would  be  worthless,  and  it  would  actually 
receive  nothing  for  the  lessee's  use  of  the 
premises,  the  lessee's  operation  of  the  caf6 
would  be  so  financially  disastrous  that  it 
would,  at  its  insolvency,  have  exhausted  the 
lessee's  means  and  rendered  it  incapable  of 
operating  or  using  the  premises  as  a  caf6, 
and  the  lessor  would  have  the  right  then  to 
end  the  term  of  the  lease  and  take  back  the 
leased  premises.  And  such  was  the  actual 
effect  of  the  condition  and  covenants  of  the 
lease  in  about  a  year  from  the  cooomence- 
ment  of  the  lessee's  operation  under  it,  when 
it  becar  e  insolvent  and  bankrupt.    So  it  was 
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that  each  party  at  the  making  of  the  lease 
foresaw  the  pO0»ibility,  perhaps  the  proba- 
bility, of  the  insolvency  and  banlcruptcy  of 
the  lessee,  agreed  that  the  effect  of  such  in- 
Bolvencv  and  bankruptcy  should  be  to  vest 
in  the  lessor  the  right  at  its  election  then  to 
end  the  term  of  the  lease  and  take  back  the 
premises,  and  then  took  its  chance  of  such 
insolvency  and  bankruptcy  and  signed  the 
lease.  And,  as  the  condition  and  covenants 
under  consideration  were  in  the  lease,  every 
one  who  has  succeeded  to  any  interest  in  or 
lien  upon  any  interest  in  the  lease  has  taken 
that  interest  or  lien  under  and  subject  to 
that  condition  and  those  covenants,  and  has 
taken  ite  or  his  chance  of  the  insolvency  or 
bankruptcy  of  the  original  or  successor 
lessee  thereunder. 

"  Nor  was  there  anything  in  the  condition 
and  covenants  of  this  lease  evil  in  itself,  or 
prohibited  -by  law,  or  contrary  to  the  public 
policy  of  state  or  nation.  The  condition  and 
covenants  were  not  novel,  but  common  pro- 
visions in  leasee.  Conditions  and  covenants 
in  leases  of  the  same  character  have  been 
repeatedly  considered,  and  generally,  nay 
almost  universally,  sustained  and  enforced, 
both  by  courts  of  equity  and  courts  of 
law." 

Bffeot  of  provision  againat  asaiffnment. — ^A 
provision  in  a  lease  prohibiting  assignment 
and  subletting  by  the  lessee,  does  not  prevent 
its  transfer  1^  operation  of  law,  on  his  bank- 
ruptcy, to  his  trustee,  and  the  latter  may 
sell  it  as  an  asset  of  the  estate.  In  re 
Prudential  Lithograph  Co.,  (6.  D.  N.  Y. 
1020)  2«6  ?ed.  869. 

III.  Plbdgbs   (p.  1178) 

Money  deposited  as  secnzity. —  Where  the 
bankrupt  deposited  money  with  his  landlord 
as  security  for  the  payment  of  the  rent 
such  money  was  not  forfeited  to  Uie  land- 
lord on  the  bankruptcy  of  the  tenant  but 
remained  the  property  of  the  bankrupt  sub- 
ject to  proper  deductions  under  the  terms 
of  the  agreement  between  the  parties,  and 
the  receiver  or  trustee  in  bankruptcy  is 
entitled  to  a  return  of  the  amount  deposited 
less  such  deductions.  In  re  Tanory,  (N.  D. 
N.  Y.  1921 ) )  270  Fed.  872. 

IV.  CONDinOFAL  8AIJBS    (p.   1181) 

Contract  invalid  as  to  lien  creditors. — 
See  to  the  same  effect  as  the  original  anno- 
tation, Groner  v.  Babcock  Printing  Press 
Mfg.  Co.,  (C.  C.  A.  4th  Cir.  1920)  267  Fed. 
822. 

Where  by  the  law  of  the  state  ccmditional 
sales,  though  valid  between  the  parties,  are 
not  valid  as  against  those  creditors  of  the 
conditional  vendee  who  have  issued  execu- 
tion and  seized  the  property,  the  receiver  of 
a  bankrupt  conditional  vendee  is  entitled  to 
property  thus  sold  to  the  bankrupt  and  it 
cannot  be  reclaimed  by  the  vendor.  In  re 
Mina,   (W.  D.  Pa.  1914)   270  Fed.  969. 


Contract  invalid  as  to  general  creditors. — 

A  contract  of  conditional  sale  is  held  to  be 
invalid  as  to  general  creditors  whose  rights 
accrued  between  the  giving  of  the  conditional 
sale  and  the  date  of  recordation.  In  re  Ben- 
nett,  (W.  D.  Mo.  1920)   264  Fed.  633. 

If  the  sale  is  valid  and  binding. —  To  the 
same  effect  ae  the  original  annotation,  see 
In  re  Robinson  Mach.  Co.,  (E.  D.  Mich. 
1920)    268  Fed.   1^. 

V.  Tbubt  Funds  Ain>  Deposits  (p.  1185) 

Where  banknipt  is  trustee  —  DiindendM 
deoktred  and  set  aside. — "Where  a  dividend 
has  been  declared,  and  following  such 
declaration,  in  order  to  carry  the  declarati(m 
into  effect,  the  corporation  deposits  a  fimd 
out  of  which  the  dividends  are  to  be  paid, 
that  fund  becomes  a  trust  fund,  and  the 
corporation  becomes  the  trustee  of  the  fund. 
In  other  words,  the  debtor  and  creditor 
relation  is  transformed  into  a  trust  rela- 
tion." In  re  Interborough  Consol.  Corp. 
(S.  D.  N.  Y.  1920)  267  Fed.  914. 

Property  devised  in  trust. —  One  to  whom 
property  is  devised  "  in  trust  for  the  heirs 
<^  his  body  "  acquires  no  title  to  the  pro^ 
erty  which  he  can  mortgage  or  convey  to 
any  one  or  which  will  pass  to  his  trustee  in 
bankruptcy.  City  Nat.  Bank  t>.  Sloeiun,  (C. 
C.  A.  6th  Cir.  1921)  272  Fed.  11. 

IX.    CONTBACTUAL     InTEBESTS     AND     OBLlCyL- 

noNS    (p.   1191) 

Fire  iBivrance  policy. — ^Where  the  buyers 
of  a  sawmill  plant  were  obligated  under 
their  contract  to  take  out  fire  insurance  on 
the  plant  and  the  sellers  agreed  to  accept  a 
certain  sum  as  settlement  imder  the  policies 
in  case  of  loss,  it  has  been  held  that  on  the 
destruction  of  the  property  the  buyer  was 
entitled  to  any  excess  over  the  sum  agreed 
on  and  that  on  the  subsequent  bankruptcy 
of  the  buyers  the  trustee  in  bankruptcy  was 
entitled  to  such  excess.  Walton  Land,  etc., 
Co.  V.  Kunyan,  (C.  C.  A.  5th  Cir.  1920)  269 
Fed.  130. 

Ri^t  to  ezdiange  stock  for  stock  of  con- 
solidated corporation. — ^Where  on  the  con- 
solidation of  corporations  stockholders  in  the 
old  corporations  are  entitled  to  exduusge 
their  shares  for  stock  in  the  new  corporation 
it  has  been  held  that  the  right  to  do  so  is 
not  affected  by  the  bankruptcy  of  the  newly 
created  corporation,  it  being  said  that  the 
trustee  stands,  in  respect  to  such  rights,  in 
exactly  the  same  position  as  the  bankrupt 
corporation  stood  prior  to  the  bankruptcy. 
In  re  Interborough  ConsoL  Corp.,  (S.  D.  K. 
Y.   1920)    267  Fed.  914. 

Vol.    I,    p.    1196,   sec.   70a   (5). 

[Policy  of  insiurance,]     [First  e<L, 
1912  Supp.,  p.  835.] 

Effect  of  right  to  change  beneficiary. —  To 
the  same  effect  as  the  first  paragraph  of  the 
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original  annotation,  see  In  re  Jens,   (S.  D. 
la.  1921)  273  Fed.  606. 

Where  the  right  to  diange  the  t>eneficiary 
ia  reserved  to  the  insured  it  is  said  that 
whether,  under  the  terms  of  the  policies,  the 
consent  of  the  present  beneficiary  is  neces- 
sary to  the  surrender  of  the  policies  for  their 
present  value,  it  is  unnecessary  to  decide.  If 
such  consent  is  required,  it  is  merely  for  the 
protection  of  the  company  against  possible 
controversy  or  dispute,  because,  so  far  as 
present  value  is  concern^  as  a  property 
right,  it  belongs  absolutely  to  the  insured, 
and  not  to  the  beneficiary.  In  re  Jena,  (S. 
D.  Ia.  1921)   273  Fed.  606. 

Refusal  of  company  to  change  beneficiary. 
— Where  an  insurance  policy  contains  a  pro- 
vision empowering  the  insured  to  change  the 
beneficiary,  a  trustee  in  bankruptcy  may 
exercise  the  power  conferred  on  the  bank- 
rupt, and  in  such  case  if  the  insurance  com- 
pany refuses  to  make  the  change  tnd  pay 
the  cash  surrender  value  to  the  trustee  the 
court  will  ocnapel  it  to  do  so.  In  re  Green- 
berg,  (C.  C.  A.  2d  Cir.  1921)  271  Fed.  268, 
wherein  it  was  said: 

"  There  is  a  flat  refusal  to  perform  on  the 
part  of  the  insurer,  for  reasons  having  no 
relation  to  its  own  security,  or  indeed  to 
its  own  business.  It  is  avowed  at  bar  that 
the  company  prefers  to  pay  the  bankrupt's 
wife  the  whole  of  the  policy  rather  than 
pay  the  trustee  the  surrender  value  thereof. 

"  Bankruptcy  is  equity,  and  just  as  it  will 
presume  on  occasion  that  that  has  been 
done  which  ought  to  be  done,  so  on  other 
occasions  it  will  compel  that  to  be  done 
which  ought  to  be  done." 

Ewetnpt  policies  do  not  pass, —  In  In  re 
Jens,  (S.  D.  Ia.  1921)  273  Fed.  606,  where 
the  insured  reserved  the  right  to  change  the 
beneficiary  the  court,  reversing  a  decision  by 
the  referee  that  the  policy  was  exempt  under 
the  state  law,  said: 

"It  is  quite  apparent  that  the  trustee  is 
entitled  to  the  surrender  value  of  the  policy, 
unless  such  surrender  value  is  expressly  ex- 
empted by  section  1805,  Code  of  Iowa  1897, 
which  is  as  follows: 

'^'SlEC.  1805.  Policy  Exempt  from  Ewecu- 
tion,  A  policy  of  insurance  on  the  life  of  an 
individual,  in  the  absence  of  an  agreement 
or  assignment  to  the  contrary,  shall  inure 
to  the  separate  use  of  the  husband  or  wife 
and  children  of  said  individual,  independ- 
ently of  his  creditors.  The  proceeds  of  an 
endowment  policy  payable  to  the  assured  on 
attaining  a  certain  age  shall  be  exempt  from 
liability  for  any  of  his  debts.  Any  benefit 
or  indemnity  paid  under  an  accident  policy 
shall  be  exempt  to  the  assured,  or  in  case 
of  his  death  to  the  husband  or  wife  and 
children  of  the  assumed,  from  his  debts.  The 
avails  of  all  policies  of  life  or  accident  in- 
surance payable  to  the  surviving  widow  shall 
be  exempt  from  liability  for  all  debts  of  such 
beneficiary  contracted  prior  to  the  death  of 


the  assured,  but  the  amount  thus  exempted 
diall  not  exceed  five  thousand  dollars.' 

"  In  construing  such  a  statute,  the  whole 
of  the  enactment  must  be  considered  together. 
Carefully  reading  the  language  of  the  Legis- 
lature it  is  qiiite  apparent  that  we  can  find 
no  words  which  cover  the  contention  in  the 
case  at  bar.  The  first  sentence  does  not  use 
the  word  '  exemption.'  It  states  that  '  a 
policy  of  insurance  .  .  .  shall  inure  to 
the  separate  use  of  the  husband  or  wife 
and  children  of  said  individual,  independ- 
ently of  his  creditors.'  How  can  a  policy 
of  insurance  'inure  to  the  separate  use  of 
the  husband  or  wife  and  children '  under  the 
circumstances  of  this  caseT  The  wife  and 
children  are  making  no  claim  and  could 
make  none.  The  person  making  the  claim 
is  not  the  'husband';  he  ia  the  insured.  He 
is  demanding  that  a  property  interest  belong- 
ing absolutely  to  him  shall  be  held  exempt, 
not  to  his  wife  or  children,  but  to  himself. 
The  section  caquiot  bear  such  construction. 
It  is  quite  apparent  that,  when  the  Legis- 
lature used  the  words  'policy  ci  insurance,' 
it  meant  '  proceeds '  of  a  policy  of  insurance. 
This  follows  clearly  from  the  latter  words, 
'  inure  to  the  separate  use  of  the  husband 
or  wife  and  children.'  It  means  that  upon 
the  death  of  the  husband  the  proceeds  shall 
inure  to  the  benefit  of  the  wife,  and  in  case 
the  policy  be  upon  the  wife  it  shall  upon  her 
death  inure  to  the  benefit  of  the  husband, 
and  in  each  case  that  the  children  shall 
become  vested  with  an  interest  therein. 

"  This  conclusion  is  required  by  further 
language  of  the  section,  which  exempts  spe- 
cifically the  proceeds  of  an  endowment  policy, 
which,  if  the  previous  language  meant  the 
policy  itself,  would  be  entirely  unnecessary, 
because  the  language  '  policy  of  insurance ' 
includes  all  forms  of  policies. 

"From  the  (foregoing  it  follows  that  the 
ruling  by  the  referee  must  be  reversed.  The 
conclusion  reached  herein  is  not  inconsistent 
with  the  opinion  of  Justice  White  in  Holden 
V,  Stratton,  198  U.  S.  202,  25  Sup.  Ct. 
656,  49  L.  ed.  1018,  when  due  consideration 
is  given  to  diflferences  in  the  terms  of  the 
policies,  and  to  the  distinction  between  the 
statutes    involved." 

Pasrment  of  proceeds  of  policy  to  bene- 
ficiary on  death  of  bankrupt  without  notice 
of  bankruptcy. — Alter  the  death  of  the  in- 
sured pending  bankruptcy,  and  payment  of 
the  stipulated  amount  to  the  beneficiary 
named  in  the  policy,  in  strict  conformity  to 
its  terms,  without  notice  of  the  bankruptcy 
or  claim  made  by  the  trustee,  there  is  no 
liability  on  the  part  of  the  insurance  com- 
pany to  pay  to  the  trustee  the  surrender 
value  that,  on  complying  with  the  terms  of 
the  policy  as  to  change  of  beneficiary,  he 
might  have  demanded.  Frederick  v.  Fidelity 
Mut.  L.  Ins.  Co..  (1921)  256  U.  S.  — ,  65 
U.  S.  (L.  ed.)  — ,  (affirming  (1920)  76  Pa. 
Super.  Ct.  77)   wherein  the  court  said: 
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*^  It  is  not  enough  to  sustain  the  trus- 
tee's claim  to  say  that  the  filing  of  the 
petition  in  bankruptcy  was  a  caveat  to  all 
the  world,  and  in  effect  an  attachment  and 
injunction,  and  that,  on  adjudication,  title 
to  the  bankrupt's  property  became  vested  in 
the  trustee.  Mueller  v,  Nugent,  184  U.  S.  1, 
14,  46  L.  ed.  405,  411,  22  Siup.  Ct.  Rep.  269. 
The  asserted  right  of  property  arose  out  of 
a  contract  under  which  the  insurance  com- 
pany had  rights  as  well  as  the  insured.  The 
company's  contract  was  to  pay  the  stipu- 
lated amount  to  the  beneficiary  first  named 
on  receiving  proof  of  death  of  the  insured, 
unless  the  latter  should  have  surrendered  the 
policy,  and,  with  the  written  approval  of 
the  head  officer  of  the  company,  have  changed 
the  beneficiary.  The  requirement  of  such 
surrender  and  approval  was  for  the  pro- 
tection of  the  company,  so  purposed  that  at 
least  it  should  have  notice  before  its  lia- 
bility under  the  policy  was  modified.  Sec- 
tion 70a  of  the  Bankruptcy  Act  cannot  be 
construed  to  give  to  the  trustee  in  bank- 
ruptcy a  right  as  against  the  company  to 
demand  that  the  surrender  value  be  made 
assets  of  the  estate,  as  by  a  change  in  bene- 
ficiary, without  timely  notice  to  the  company 
of  a  demand  for  such  a  change;  for  the  sec- 
tion in  its  very  words  contemplates  that  the 
cash  surrender  value  shall  have  been  '  as- 
certained and  stated  to  the  trustee  by  the 
company  issuing  the  policy.* 

"  In  the  present  case,  the  company,  having 
in  good  faith  performed  the  contract  accord- 
ing to  its  terms,  without  the  notice  that  the 
contract  called  for  as  a  condition  of  changing 
the  terms,  cannot  be  called  upon  to  make  the 
further  payment  demanded  by  the  trustee. 
Frederick  v.  Metropolitan  L.  Ins.  Co.,  162 
C.  C.  A.  167,  239  Fed.  126.' 
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1912  Supp:,  p.  839.] 

Sales  of  assets  free  from  incumbrances  — 
Discretion  of  court. — An  order  directing  that 
the  property  of  a  bankrupt  be  sold  free  3f 
the  lien  of  a  mortgage  is  within  the  discre- 
tion of  the  court.  In  re  Leslie-Judge  Co., 
(C.  C.  A.  2d  Cir.  1921)  272  Fed.  886. 

Setting  aside  Balea -^  Discretion  of  court 
to  reopen  estate. — A  district  court  has  power 
in  its  discretion  to  reopen  an  estate  on  a 
petition  by  a  creditor  to  seek  the  cancella- 
tion of  a  judicial  sale  on  the  ground  that 
the  bankrupt  had  fraudulently  concealed 
property  from  the  trustee  and  in  consequence 
of  this  and  other  material  facts  the  price 
obtained  at  the  sale  was  shockingly  inade- 
quate. In  re  Leigh,  (C.  C.  A.  7th  Cir.  1921) 
272  Fed.  678. 

Pleading  and  proof, —  In  an  action  to  set 
aside  a  sale  by  the  trustee  as  fraudulent 
where  all  the  charges  of  fraud,  collusion, 
concealment,  misappropriation,  and  the  like, 
are  met  with  sworn  denials  which  are  posi- 
tive, unqualified,  and  responsive  to  the  alle- 


gations of  the  petitions  in  that  regard  and 
no  evidence  is  offered  to  support  the  allega- 
tions of  fraud  and  the  like,  the  charges  fall 
for  want  of  supporting  proof  unless  they 
are  supported  by  admissions  in  the  answer. 
Bray  v.  U.  S.  Fidelity,  etc.,  Co.,  (C.  Cl  A. 
4th  Cir.  1920)  207  Fed.  533. 

Tender  of  sum  paid. — ^Where  a  deed  is  void 
because  given  to  secure  a  usurious  debt  it 
will  not  be  set  aside  under  the  Georgia  law 
in  a  suit  by  the  trustee  unless  there  has  been 
a  tender  of  the  debt  seeured  with  lawful  in- 
terest thereon.     Lanham  r.  State  Bank,   (C. 

C.  A.  5th  Cir.  1920)  268  Fed.  458. 

In  a  suit  to  set  aside  a  trustee's  sale  it 
has  been  held  that  the  failure  of  the  plain- 
tiff to  offer  to  pay  the  sums  bid  at  such  sale 
is  a  suflSeient  ground  for  dismissing  the  bill. 
Lanham  v.  State  Bank,  (C.  C.  A.  5th  Cir. 
1920)    268  Fed.  458. 

Confirmation  of  sale  —  Diaeretion  of 
cowt. —  The  court  is  warranted  in  refusing 
to  confirm  a  sale  for  onlv  41^  per  cent  of 
the  appraised  value  of  tne  property  under 
the  discretion  given  it  in  such  matters  as 
well  as  because  the  property  did  not  bring 
75  per  centum  of  the  appraised  value. 
Bryant  v.  Charles  L.  Stockhausen,  (C.  C.  A. 
4th  Cir.  1921)  271  Fed.  921,  wherein  it  was 
said: 

"The  court  below  was  merely  exercising 
a  proper  discretion  in  such  matters,  and  this 
court  will  not  disturb  the  exercise  of  that 
discretion,  because  it  seems  to  have  been 
wisely  and  properly  exercised  in  this  case. 
The  petitioner  cannot  complain  because  he 
was  not  confirmed  as  the  purchaser.  He 
did  not  buy  the  land  at  the  auction  sale. 
He  only  ottered  to  buy  it,  and  that  offer 
was  only  an  unaccepted  offer  until  it  should 
be  confirmed  by  the  court,  and  this  confirma- 
tion was  refused  by  the  court  below." 

Vol.  I,  p.  1212,  sec.  70e-     [First  ed., 

1912  Supp.,  p.  846.] 

Power  conferred  on  trustee. —  To  the  same 
effect  as  the  original  annotation,  see  Osley 
V.  Adams,  (C.  C.  A.  5th  Cir.  1920)  268  Fed. 
114;  Ignatius  t\  Farmers'  State  Bank  (C.  C. 
A.  9th  Cir.  1921)  272  Fed.  33;  Minott  v. 
Johnson,   (Me.  1921)    113  Atl.  464. 

The  right  of  creditors  to  attack,  on  the 
ground  of  fraud,  liens  filed  prior  to  the  date 
of  filing  in  bankruptcy  is  by  this  section 
vested  in  the  trustee.     In  re  Saunders,   (E. 

D.  N.  0.  1921)   272  Fed.  1003. 

Trustee  vested  with  rights  of  creditor  — 
Limitation  of  actions, — An  action  under  this 
section  brought  by  a  trustee  to  recover 
property  alleged  to  have  been  fraudulently 
transferred  by  the  bankrupt  is  governed  by 
the  state  statute  of  limitation.  Davis  v. 
Willey.  (C.  C.  A.  9th  Cir.  1921)  273  Fed. 
397. 

Void  assignment  of  book  accounts. —  In 
the  case  of  an  assignment  of  book  accounts 
as  collateral  for  a  loan,  which  transactions 
was   ultra  vires  the  assignee  and  void,   the 
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assignee  cannot  as  against  the  trustee  in 
bankruptcy  of  the  iwrrower  retain  money 
collected  on  such  accounts.  In  re  Garden 
City  Parlor  Furniture  Co.,  (C.  C.  A.  7th 
Cir.  1920)  268  Fed.  318. 

Receiyerahip  for  dummy  corporation. — 
Where  it  appears  that  a  corporation  is  and 
has  always  been  a  mere  dummy  or  sub- 
stitute corporation  and  nothing  more  than 
an  agent  of  the  bankrupt;  that  its  property 
and  assets  are  and  always  have  been  legally, 
or  at  least  equitably,  the  property  of  the 
bankrupt;  and  that  such  property  is  in 
danger  of  beine  dissipated  and  fraudulently 
made  away  with,  to  the  injury  and  depletion 
of  the  bankrupt's  estate  and  to  the  detri- 
ment oi  its  creditors,  the  trustee  has  power 
to  maintain  a  bill  to  appoint  a  receiver  for 
that  corporation.  Hardy  v.  Oregon  Filers 
Music  House,  (1921)  99  Ore.  340,  195  Pac. 
563. 

Creditor  estopped. — ^Where  the  creditor  by 
dealing  with  the  grantee  has  estopped  him- 
self to  assail  a  transfer  as  fraudulent  the 
trustee  who  stands  in  his  shoes  cannot  avoid 
it.  Durrett  v.  Harris,  (1921)  148  Ark.  4, 
228  S.  W.  386. 

Question  for  jury. —  The  question  whether 
a  mortgage  was  made  with  intent  to  delay 
or  defraud  creditors  has  been  held  under  the 
state  law  to  be  one  for  the  jury.  Ignatius 
V,  Farmers'  State  Bank,  (C.  C.  A.  9th  Cir. 
1921)  272  Fed.  33. 

Vol.  I,  p.  1216,  sec.  70e.    [Jurisdio 

t'ion.]      [First  ed.,  1912  Siipp., 

p.  846.] 

Jurisdiction  of  bankruptcy  court. —  Con- 
sent of  defendant  as  unnecessary  to  a  suit 


by  the  trustee  under  this  section,  see  In  re 
Bilers  Music  House,  (CCA.  9th  CHr.  1921) 
274  Fed.  330. 

Effect  of  prior  suit  in  state  court. — An 
dbjection  that  a  prior  suit  is  pending  in  the 
state  court  is  waived  where  the  pendency  of 
the  former  suit  was  not  presented  by  plea 
or  answer  in  the  federal  court,  nor  was  ob- 
jection at  any  time  made  in  that  court  that 
a  prior  suit  in  a  state  court  involved  the 
same  matters  in  controversy.  In  re  Eilera 
Music  House,  (C.  C.  A.  9th  Cir.  1921)  274 
Fed.  330. 

Vol.  I,  p.  1220,  sec.  72. 

Bar  to  extra  allowance. —  In  re  Weissman, 
(D.  C.  Conn.  1920)  267  Fed.  688.  In  a  case 
where  no  objection  was  made  by  the  attor- 
neys representing  nearly  all  the  creditors  to 
an  allowance  to  the  receiver  in  excess  of  the 
statutory  commissions,  because  of  the  fact 
that  the  receiver  was  in  constant  attendance 
at  the  hearings  before  the  commissioner,  the 
court  nevertheless  declared  that  in  view  of 
the  express  limitation  in  this  section  it  was 
unable  to  allow  more  to  the  receiver  even  by 
way  of  special  compensation. 

Vol.  I,  p.  1222,  sec.  72b. 

Corporation  in  hands  of  state  court 
receiver. — Where  a  corporation  has  been 
placed  in  the  hands  of  a  receiver  in  proceed- 
ings in  a  state  court  the  federal  court  will 
not  deprive  the  state  court  of  its  jurisdic- 
tion by  allowing  the  corporation  to  file  a 
petition  in  voluntary  bankruptcy.  In  re 
Associated  Oil  Co.,  (E.  D.  La.  1921)  271 
Fed.  788. 
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1918Supp.^p.  73,  sec.  1. 

Purpose  and  effect  of  Act.—"  The  primary 
purpose  of  this  law  is  to  enlarge  and  en* 
nance  the  negotiability  features  of  'order' 
billfi  of  lading  and  by  definitely  fixing  the 
law  with  respect  to  negotiability,  and  the 
imposition  of  greater  responsibility  upon 
carriers,  to  afford  greater  protection  to  those 
who  in  the  course  of  commercial  ti^ansaction 
handle  and  deal  in  such  bills."  Matter  of 
Bills  of  Lading,   (19^19)    52  I.  C.  C.  671. 

But  in  Conunercial  Nat.  Bank  r.  Seaboard 
Air  Line  R.  Co.,  (1918)  175  N.  C.  415,  95 
S.  E.  777,  the  court  said: 

"  There  is  doubt  if  the  law  does  or  was 
intended  to  make  bills  of  lading  negotiable 
in  the  full  sense  of  the  term,  that  is,  to  the 
extent  that  ordinary  commercial  paper  is 
so." 

This  act  was  said  in  Pioneer  Trust  Co. 
V.  K^ashville,  etc.,  R.  Co.,  (1920)  204  Mo. 
App.  328,  224  S.   W.   109,  to  aileviate  to  a 


great  extent  the  hardship  of  the  rule  that 
a  bill  of  lading  which  involved  any  violation 
of  the  interstate  commerce  law  was  void  as 
to  a  bona  fide  purchaser.  The  act  was,  how- 
ever, held  to  be  inapplicable  to  a  bill  issued 
before  its  enactment. 

Liability  of  carrier  as  warehouseman. — 
''The  bills  of  lading  act  contains  no  pro- 
vision respecting  transition  from  liability  of 
a  common  carrier  to  that  of  a  warehouse- 
man. Questions  of  this  nature  arising  \n 
connection  with  interstate  shipments  moving 
under  bills  of  lading  issued  pursuant  to  the 
act  to  regulate  commerce  are  necessarily 
federal  questions  and  the  question  as  to 
responsibility  under  the  bill  of  lading  is 
none  the  leas  a  federal  one  because  it  must 
be  resolved  by  the  application  of  general 
principles  of  the  common  law."  Matter  of 
Bills  of  Lading,    (1919)   52  I.  C.  C.  671. 

Form  or  bilL —  See  generally  Matter  of 
Bills  of  Lading,   (1919)   52  I.  C.  C.  671. 
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The  four  months'  limitation  fonnerly  con- 
tained in  a  domestic  bill  of  lading,  with 
respect  of  the  time  within  which  claim  for 
loss,  damage,  or  damages  could  be  filed,  was 
held  not  unreasonable  as  applied  to  ship- 
ments involved  in  the  case  of  Bladcburn  & 
Co.  i\  Ann  Arbor  R.  Co.,  (1920)  56  I.  C.  U. 
439,   wherein   Wooley,    Commissioner,   said: 

*'  On  June  1,  1916,  the  defendants  extended 
the  time  for  filing  claims  from  four  to  six 
months.  The  complainants  argue  that  this 
ie  a  recognition  of  the  unreasonableness  of 
the  limitation  attacked,  and  that  the  ex- 
tension should  be  made  retroactive.  Such 
alteration  in  a  tariff  of  course  is  not  proof 
that  the  original  provision  was  unreasonable ; 
nor  is  the  six  months'  limitation  provided 
in  the  imiform  bill  of  lading  as  prescribed 
by  us  in  Bills  of  Lading,  52  I.  C.  C.  671,  of 
itself  proof  of  that  fact.  This  provision  was 
not  specifically  prescribed  by  us,  but  was 
arrived  at  by  agreement,  during  the 
pendency  of  that  case.' 


ff 


1918  Supp^  p.  74,  sec.  8. 

Tuniing  car  over  to  another  carrier  for 
further  transportation  as  delivery  by  car- 
rier.— The  terminal  carrier,  by  surrendering 
a  car  at  destination  to  another  carrier  for 
further  transportation,  at  the  request  of  an 
employee  of  the  latter,  makes  a  disposal  of 
such  car  in  assumed  termination  and  dis- 
charge of  its  obligations  which,  whether  justi- 
fied or  not,  18,  in  legal  contemplation,  a  deliv- 
ery, although  in  forwarding  the  car  it  used 
the  original  waybill,  striking  out  the  original 
destination  and  eubstituting  a  new  one  on 
the  line  of  the  new  carrier's  road.  Pere  Mar- 
quette R.  Co.  V,  French,  (1921)  254  U.  S. 
538,  41  S.  Ct,  19«5,  65  U.  S.  (L,  ed.)  —, 
reversing  (1919)  204  Mich.  578,  171  N.  W. 
491. 

Kequirinf  surrender  of  bill  of  lading.— A 
delivery  by  a  carrier  in  good  faith  to  a 
person  in  possession  of  an  order  bill  of  lad- 
ing properly  indorsed,  thus  satisfying  the 
provision  of  sec.  9  does  not  exonerate  the 
carrier  from  liability  to  the  shipper  as  for 
a  conversion  where  it  failed  to  require  the 
surrender  of  the  bill  of  lading,  as  provided 
in  that  instrument,  if  loss  to  the  shipper 
or  a  subsequent  purchaser  of  the  bill  results 
from  such  failure,  but  where  the  loss  suf- 
ered  is  not  the  result  of  the  failure  to  take 
up  the  bill,  the  mere  failure  to  take  it  up 
does  not  defeat  the  exoneration.  Pere  Mar- 
quette R.  Co.  V,  French,  (1921)  254  U.  6. 
638.  41  S.  Ct.  195,  65  U.  S.  (L.  ed.)  — , 
ireveYsing  (1919)  204  Mich.  578,  171  N.  W. 
491),  wherein  the  court  said:  "There  is 
nothing  in  the  act  which  imposes  upon  the 
carrier  a  specific  duty  to  the  shipper  to  take 
up  the  bill  of  lading.  Under  f  8  the  car- 
rier is  not  obliged  to  make  delivery  except 
upon  production  and  surrender  of  the  bill 
of  lading;  but  it  is  not  prohibited  from 
doing  so.     If,  instead  of  insisting  upon  the 


production  and  surrender  of  the  bill,  it 
chooses  to  deliver  in  reliance  upon  the  as- 
surance that  the  deliveree  has  it,  so  far 
as  the  duty  to  the  shipper  is  concerned,  the 
only  risk  it  runs  is  that  the  person  who 
says  that  he  has  the  bill  may  not  have  it. 
If  such  proves  to  be  the  case,  the  carrier  is 
liable  for  conversion,  and  must,  of  course, 
indemnify  the  shipper  for  any  loss  which 
results.  Such  liability  arises  not  from  the 
statute,  but  from  the  obligation  which  the 
carrier  assumes  under  the  bill  of  lading." 

1 91 8  Suppv  p.  74,  sec.  9. 

Physical  ''possession"  of  order  bilL — It 
is  the  physical  possession  of  the  bill  of  lad- 
ing which  is  made  a  justification  for  deliv- 
ery by  the  provision  of  this  section  that  a 
carrier  is  justified  in  delivering  goods  to 
one  who  is  in  possession  of  an  order  bill  of 
lading  indorsed  in  blank.  It  does  not  mat- 
ter in  what  capacity  the  person  holds  pos- 
session of  the  bill  of  lading,  whether  as  agent 
or  on  his  own  account,  nor  whether  he  holds 
it  lawfully  or  unlawfully,  so  long  as  the  car- 
rier has  no  notice  of  any  infirmity  of  title. 

If  the  physical  possession  of  a  bill  of 
lading  were  deemed  legally  the  principals' 
possession,  the  physical  delivery  of  the  ship- 
ment to  such  agent  at  his  request,  later  rati- 
fied by  his  principals,  would  likewise  be 
deemed  legally  a  delivery  to  them.  Pere 
Marquette  K.  Co.  v.  French,  (1921)  254 
U.  S.  538,  41  S.  Ct.  196,  86  U.  S.  (L.  ed.) 
— ,  {reversing  (1919)  204  Mich.  578,  171 
N.  W.  491 ) ,  wherein  the  court  said :  "  Was 
the  delivery  at  Bindner's  order  one  which 
the  carrier  was  justified  in  making  under 
the  provisions  of  §  9  of  the  Federal  Uni> 
form  Bills  of  Lading  Act?  Prior  to  the 
enactment  of  the  Federal  Uniform  Bills  of 
Lading  Act,  or  of  other  applicable  legislation, 
a  carrier  was  not  ordinarily  relieved  from 
liability  to  the  consignor  or  owner  for  de- 
livery of  goods  to  a  person  not  legally 
entitled  to  receive  them,  although  such  per- 
son was  in  possession  of  an  order  bill  of 
lading,  duly  indorsed  in  blank,  and  surren- 
dered it  to  the  carrier  at  the  time  of  deliv- 
ery. Delivery  was  held  not  to  be  a  justifica- 
tion, because  the  bill  of  lading,  despite  in- 
sertion therein  of  words  of  negotiability, 
did  not  become  a  negotiable  instrument.  In- 
dependently of  statute  (and,  indeed,  also 
under  earlier  state  statutes)  the  insertion 
of  words  of  negotiability  had  merely  the 
effect  of  enabling  title  to  the  goods  to  be 
transferred  by  transfer  of  the  document. 
See  Berkley  v.  Watling,  7  Ad.  &  El.  29,  112 
Eng.  Reprint,  382,  2  Nev.  &  P.  178.  6  L.  J.  K. 
B.  N.  S.  195.  But  one  who  did  not  have 
a  valid  title  to  the  goods  could  not,  by  trans- 
fer of  the  bill  of  laiding,  give  a  good  title  to 
a  bona  fide  holder.  Shaw  v.  North  Pennsyl- 
vania R.  Co.  (Shaw  t*.  Merchants'  Nat.  Bank) 
101  U.  S.  557,  25  L.  ed.  892.  When,  in  the 
interests  of  commerce,  the  Federal  Uniform 
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Bills  of  Lading  Act  extended  to  bills  of  lad- 
ing certain  characteristics  of  negotiable 
paper  in  order  to  protect  a  bona  fide  pur- 
chaser of  such  bills,  it  was  deemed  proper  to 
afford  also  certain  protection  to  the  carrier. 
This  was  done,  in  part,  by  providing  in  f  9 
that  the  carrier  would  be  justified  in  mak- 
ing delivery  to  any  person  in  possession  of 
an  order  bill  of  lading,  duly  indorsed,  with 
certain  ezoeptions  to  be  noted  below.    .    .    . 

"The  only  exception  to  the  rule  justify- 
ing the  carrier  in  making  delivery  to  one  in 
possession  of  an  order  bill  of  lading  indorsed 
in  blank,  which  is  urged  as  applicable  here, 
is  where  the  carrier  has  information  that 
the  person  in  possession  of  the  bill  is  not 
lawfully  entitled  to  the  goods." 

Sight  to  deliver  to  true  owner  without  bin. 
—  Beading  together  sections  9,  18  and  19 
^it  becomes  quite  clear  that  Congress  in- 
tended to  confer  upon  carriers  transporting 
goods  in  interstate  commerce  the  right  to  de- 
liver the  goods  to  the  true  owner  and  to 
make  such  delivery  a  complete  defense  to  an 
action  by  a  shipper  who  holds  an  order  bill 
of  lading  and  who  sues  to  recover  damages 
for  a  failure  to  deliver  the  goods  to  him." 
Banik  v.  Chicago,  etc.,  R.  Co.,  (1920)  147 
Minn.  175,  179  N.  W.  899. 

1918  Supp^  p.  75,  sec.  11. 

Shipper  a  bona  fide  pnrchaser. —  Shippers 
who  took  back  a  draft  and  attached  bill  of 
lading,  with  full  knowledge  that  the  terminal 
carrier  had  made  delivery  to  another  carrier 
without  requiring  a  surrender  of  the  bill  of 
lading,  as  provided  in  that  instrument,  and 
that  the  drawee  had  refused  to  accept  the 
shipment  or  honor  the  draft,  cannot  claim 
the  protection  of  this  section.  Pere  Mar- 
quette R.  Co.  V.  French,  (1921)  254  U.  S. 
5d8,  41  8.  Ct.  195,  66  U.  8.  (L.  ed.)  — , 
reverw^g  (1919)  204  Mich.  678,  171  N.  W. 
491. 

1918  Supp.,  p.  75,  sec.  13. 

Waiver  of  tenia  of  bilL —  In  DecEer  &  Sons 
V.  Director  General,  (1919)  65  I.  C.  C.  453, 
it  was  contended  that  section  10  of  the 
uniform  bill  of  lading  providing  that  ''any 
alteration,  addition,  or  erasure  in  this  bill 
of  lading,  which  shall  be  made  without  an 
Indorsement  thereof  hereon,  signed  by  the 
agent  of  the  carrier  issuing  this  bill  of  lad- 
ing, shall  be  without  effect,  and  this  bill  of 
lading  shall  be  enforceable  according  to  its 
original  tenor,"  permitted  a  waiver  of  any 
of  the  terms  or  conditions  of  the  bill  of 
lading.  In  overruling  this  contention,  the 
Interstate  Conimerce  Commission  said :  ''  It 
obviously  refers  only  to  those  provisions 
which  are  peculiar  to  a  given  bill  of  lading 
and  which  are  subject  to  alteration,  addition, 
or  erasure,  such  as  the  description  of  the 
property,  routing,  etc.,  and  doee  not  author- 
ise a   waiver   of  those    uniform   provisiona 


which  are  incorporated  in  the  carrier's  pub- 
lished tariffs  and  are  presumed  to  be  a  part 
of  the  transportation  contract,  and,  as  such, 
binding  upon  both  carrier  and  shipper." 

1918Supp.,  p.  76,  sec.  18. 

Sight  to  deliver  to  true  owner  without 
bilL — See  annotation  under  sec  9. 

1918  Supp.,  p.  76,  sec.  19. 

Right  to  deliver  to  true  owner  without 
bill. —  See  annotation  under  sec.  9. 

1918  Supp:,  p.  76,  sec.  20. 

Unnecessary  enlargement  of  description  in 
bin. — This  section  •makes  it  the  duty  of  the 
carrier  in  loading  pickage  freight  to  count 
the  packagee,  but  lays  no  duty  on  him  to 
ascertain  the  kind,  quantity,  or  weight.  In 
loading  bulk  freight  he  must  ascertain  the 
kind  and  quantity.  The  fair  implication  is 
that  he  must  state  in  the  bill  the  number  of 
packages  so  counted,  and  the  kind  and 
quantity  of  bulk  freight  so  ascertained.  If 
the  description  in  the  bill  be  enlarged  by 
stating  the  nature  of  the  contents  of  the  pack- 
ages, or  the  weight  of  them,  it  is  voluntary 
and  gratuitous,  and  the  statement  may  be 
guarded  and  qualified  as  the  carrier  sees  fit. 
Ellis  V,  Pape,  (N.  t>.  Oa.  1921)  274  Fed. 
443,  so  holding  in  the  case  of  cotton  in  perma- 
nent  bales  which  is  declared  to  be  package 
freight. 

1918  Supp.,  p.  77,  sec.  21. 

Discrepanciea  in  elevator  weights. —  In 
Matter  of  Bille  of  Lading,  (1919)  52  I.  C. 
C.  071,  certain  shippers  proposed  the 
elimination  from  the  uniform  bill  of  lading 
of  a  provision  that  carriers  should  not  be 
liable  for  "differences  in  the  weights  of 
grain  seed  or  other  commodities  caused  by 
.     .  discrepancies   in   elevator  weights." 

Regarding  the  advisability  of  such  an 
elimination,  the  Interstate  Commerce  Com- 
mission said:  ''Under  section  21  of  the 
bills  of  lading  act  above  referred  to,  where 
a  shipper  of  bulk  freight  has  installed  and 
maintains  adequate  weighing  facilities,  the 
carrier  must,  upon  written  request,  and 
after  reasonable  opportunity  so  to  do,  ascer- 
tain the  kind  and  quantity  of  grain.  This 
gives  the  carrier  the  opportunity  of  weigh- 
ing the  grain  when  it  is  shipped.  The  ar- 
rangement, however,  does  not  provide  a 
like  opportunity  at  destination  where,  for 
instance,  grain  is  delivered  into  an  elevator 
and  weighed  by  the  elevator  of  consignee. 
The  carrier  is  liable,  both  at  common  law 
and  under  the  federal  statute,  for  any  actual 
loss  of  goods  caused  by  it  while  in  transit. 
If  a  difference  in  weights  results  from  actual 
loss  of  the  goods  so  caused  by  it,  the  carrier 
must  pay  the  claim  for  such  loss.  Under 
the  Isw  it  io  tl^e  carrier's  duty  to  collect^ 
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and  the  shipper's  duty  to  pay,  freight  charges 
based  upon  correct,  not  estimated,  weights. 
The  claimed  loss  presents  a  question  of  fact. 
Whether  or  not  a  'discrepancy'  in  elevator 
weights  results  from  actual  loss  of  the  com- 
modity or  an  error,  human  or  mechanical, 
in  the  weighing  operations,  is  a  question  of 
fact  to  be  determined  from  all  the  evidence. 
The  burden  of  proof  to  show  what  is  the  cor- 
rect weight  should  depend,  in  a  measure  at 
least,  upon,  which  of  the  parties,  carrier  or 
shipper,  is  responsible  for  the  accuracy  of 
the  weights.  It  would  appear,  therefore, 
that  the  disputed  provision  relative  to 
'  discrepancies  in  elevator  weights  '  is  of  no 
real  effect  in  limiting  the  liability  of  the 
carrier  and  is  mere  surplusage." 

1918  Supp.,  p.  77,  sec.  22. 

,  Fraud  by  agent  in  giving  straight  biU  in- 
stead of  order  biU. — ^A  carrier  is  liable  for 
the  fraudulent  act  of  his  agent  in  giving  to 


a  shipper  a  straight  bill  of  lading  when  the 
shipper  in  effect  requested  an  order  bilL 
That  the  fraud  was  not  willful  is  not  im- 
portant. Duholm  t'.  Chicago,  etc.,  K.  Co., 
(1920)   146  Minn.  1,  177  N.  W.  772. 

1918  Supp.,  p.  81,  sec.  41. 

Intent  and  presumption  as  to  intent. —  On 
a  trial  for  forging  and  negotiating  bills  of 
lading  an  inBtruction  has  been  held  proper 
which  defined  the  offense  charged  as  always 
including  the  element  of  intent  to  defraud 
as  an  essential  ingredient,  and  laid  down 
the  proposition  that,  if  the  accused  received 
the  bills  of  lading  without  the  signature  of 
the  railway  agent,  and  negotiated  them  to 
secure  money,  then  the  presumption  would 
be  he  intended  to  cheat  and  defraud,  and 
that  unless  he  rebutted  the  presumption,  or 
there  was  a  reasonable  doubt  of  his  intent, 
he  should  be  convicted.  Jackson  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1920)   266  Fed.  770. 


CENSUS 


Vol.  II,  p.  35,  sec.  11.     [First  ed., 
vol.  I,  p.  738.] 

This  section  was  not  repealed  by  the  act 
of  1019.  (Fed.  St.  Ann.  l»lJi  Supp.  p.  15) 
Holcomb  V.  Spikes,  (Tex.  1921)  232  S.  W. 
891. 

Bnlletin  as  evidence.— A  btilletin  issued 
under  this  act  will  be  judicially  noticed  and 
considered  in  evidence,  despite  a  certificate 
of  the  director  of  census  that  the  count  was 
subject  to  correction.  Holcomb  v.  Spikes, 
(Tex.  1921)  232  S.  W.  891,  wherein  the 
court  said: 

"It  is  insisted  that  the  Director  of  Census 
gave  a  certificate  to  the  effect  that  the 
count  for  the  census  was  subject  to  correc- 
tion. If  this  certificate  was  authorized  by 
the  act,  we  do  not  believe  it  should  be  held, 
that  this  evidenced  that  the  census  was  not 
complete  under  the  terms  of  the  law  when 
the  Director  had  officially  published  and 
distributed  bulletins  that  the  population  was 
over  10,000.  It  is  not  a  certificate  that 
the  official  count  was  incomplete  or  was  not 
correct.  In  fact,  his  8Ub*»equent  certificate 
shows  it  was  correct,  and  that  his  bulletin 
had  been  properly  issued.  The  bulletin,  we 
believe,  officially  announced  the  population 
shown  by  the  list  forwarded  by  the  ena- 


merators  of  Lubbock  county  and  supervisors 
of  the  district,  and  that  as  filed  in  the 
archives  of  the  census  office  it  was  open  to 
the  public.  The  statute  authorised,  if  there 
was  an  incomplete  or  erroneous  enumeration, 
that  it  could  be  amended  or  taken  anew. 
The  bulletin  does  not  indicate  that  it  was 
incomplete  or  neirligently  done,  but  rather 
indicates  it  may  be  subject  to  correction.  It 
does  not  carry  the  idea  that  it  was  incom- 
plete, but  that  it  was  complete.  We  think, 
when  the  bulletin  was  given  to  the  public, 
officials  who  were  required  to  act  with  ref- 
erence thereto  mav  take  official  notice  that 
the  enumeration  had  been  made  and  was 
then  in  the  archives  of  that  office,  subject 
to  the  inspection  of  the  public  in  which  the 
population  of  Lubbock  county  had  been  de- 
termined. The  fact  that  it  may  be  corrected 
does  not  indicate  that  the  census  was  not 
complete  and  then  a  public  document  under 
the  law." 

1919  Supp.,  p.  27,  sec.  34. 

Prior  act  not  repealed. —  The  act  author- 
iKing  the  public  printer  to  print  bulletins* 
etc.  (2  Fed.  Bt.  Ann.  p.  36,  |  11)  was  not 
repealed  bv  this  act.  (Holcomb  V.  Spikes^ 
(Tex.  1921)    232  S.  W.  891. 
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Vol.   II,  p.  67,  sec.   1.      [First  ed., 

vol.  I,  p.  774.] 

Chinese  person  born  in  the  United  States 
—  Estoppel.-^  There  is  said  to  be  no  prin- 
ciple of-  estoppel  in  favor  of  an  applicant 
from  the  fact  that  his  father  and  his  two 
brothers  were  admitted  to  the  United  States 
as  citizens  thereof.  White  v.  Chan  W; 
Shenng,  (CCA.  9th  Cir.  1921)  270  Fed. 
764. 

Burden  of  proof. — A  son  of  a  Chinese  per- 
son who  seeks  admission  as  the  son  of  a 
native  bom  citizen  of  the  United  States  has 
the  burden  to  show  that  his  father  was  born 
in  the  United  States.  White  v.  Chan  Wy 
Sheung,  (C.  C.  A.  9th  Cir.  1921)  270  Fed. 
764. 

Hearing. — A  denial  of  a  fair  hearing  can- 
not be  established  by  showing  that  the  de- 
cision of  the  immigration  officials  was  against 
the  weight  of  testimony.  White  v.  Chan  Wy 
Sheung,  (C.  C.  A.  9th  Cir.  1921)  270  Fed. 
764. 

Vol.   II,  p.  71,  sec.   6.      [First  ed., 
vol.  I,  p.  778.] 

Wives  and  minor  children  of  Chinese 
laborers. — A  Chinese  person,  first  permitted 
to  enter  the  United  States  in  1901  as  a  resi- 
dent merchant's  minor  son,  but  who  subse- 
quently acquired  the  status  of  laborer,  and 
as  such  is  entitled  to  remain  in  the  United 
States,  may  not  properly  demand  that  his 
wife  and  minor  children,  who  were  born  in 
China,  suid  have  never  resided  elsewhere, 
be  permitted  to  come  into  this  country  and 
reside  with  him.  The  Federal  statutes  ex- 
clude all  Chinese  persons  belonging  to  the 
class  defined  as  laborers  except  those 
specifically  and  definitely  exempted,  and 
there  is  no  snch  exemption  of  a  resident 
laborer's  wife  and  minor  children.  Yee  Won 
tr.  \\Tiite,  (1921)  256  U.  S.  — ,  41  S.  Ct.  504, 
65  U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A. 
9th  Cir.  1919)  258  Fed.  792,  170  C.  Q.  A.  86. 

Vol.  II,  p.  76,  sec.  11.     [First  ed., 

vol.  I,  p.  782.] 

Prosecution  under  Immigration  Act. — A 
person  bringing  Chinese  laborers  into  the 
United  States,  who,  because  of  failure  actu- 
ally to  land  the  aliens  in  the  United  States, 
did  not  proceed  far  enough  to  violate  this 
section,  may  be  prosecuted  under  the  Immi- 
gration Act  of  February  5,  1917,  {  8,  (see 
1918  Supp.  p.  220)  the  latter  section  being 
broader  and  more  comprehensive  in  its 
terms.  U.  S.  v.  Butt,  (1920)  254  U.  S.  38. 
41  S.  Ct.  37,  65  U.  S.   (L.  ed.)   — . 

Indictment.— In  Kaphan  r.  U.  S.,   (C.  C. 


A.  9th  Cir.  1920)  264  Fed.  323,  there  were 
two  indictments  against  the  defendant.  In 
one  it  was  charged  that  he  and  others 
conspired  to  bring  into  the  United  States, 
and  to  cause  to  be  brought  into  and  to  aid 
and  abet  the  bringing  into  and  landing  in  the 
United  States,  through  the  port  of  San  Fran- 
cisco, Chinese  persons  who  were  not  lawfully 
entitled  to  enter  or  remain  in  the  United 
States;  in  the  other  he,  with  others,  was 
charged  with  having  conspired  to  willfully 
and  unlawfully  conceal,  remove,  mutilate, 
obliterate,  and  destroy  records,  papers,  and 
other  documents  filed  and  deposited  in  a 
puUio  office,  to  wit.  the  immigration  office 
at  Angel  Island,  Cal.  In  determining  the 
sufficiency  of  the  latter  indictment,  the  court 
said: 

''It  is  said  that  the  indictment  is  de- 
fective, in  that  there  is  no  allegation  as  Uf 
what  Kaphan  did  with  the  records  which 
he  would  use  in  bringing  and  causing  to  be 
brought  into  the  United  States  C^Ihinese  per- 
sons not  entitled  to  enter  or  remain  in  the 
United  States.  The  point  is  not  well  taken. 
The  indictment,  after  alleging  that  Kaphan 
with  others  conspired  to  do  the  things 
charged  as  heretofore  stated,  averred  that  in 
furtherance  of  the  conspiracy  and  to  effect 
the  object  thereof  one  of  the  defendants,  Yow, 
delivered  to  another  defendant,  Akers,  cer- 
tain letters  addressed  to  Chinese  applicants 
for  admission  to  the  United  States  awaiting 
examination  to  enter  the  United  States  at 
the  immigration  station  at  Angel  Island,  Cal., 
and  that  the  letters  contained  questions  and 
answers  to  be  used  by  the  applicants  as  a 
means  of  gaining  admission  to  the  United 
States.  The  indictment  was  drawn  under 
section  37  of  the  Penal  Code,  and  section  11 
of  the  Chinese  Immigration  Act  (section  11, 
Act  May  6,  1882,  as  amended  by  Act  July  6, 
1884).  Section  II  provides  that  any  person 
who  shall  knowingly  bring  into  or  cause 
to  be  brought  into  the  United  States,  or  aid 
or  abet  the  landing  in  the  United  States,, 
from  any  vessel,  of  any  Chinese  person  not 
lawfully  entitled  to  enter  the  United  States, 
shall  be  deemed  guilty  of  a  misdemeanor. 
Inasmuch  as  the  charge  was  for  conspiring 
to  violate  the  section  just  referred  to,  it  was 
unnecessary  to  allege  in  detail  what  Kaphan 
did  with  the  records  which  were  delivered, 
and  which  contained  questions  to  be  used  by 
the  applicants  as  a  means  of  gaining  admis- 
sion to  the  United  States." 

Vol.  II,  p.  77,  sec.   12.     [First  ed., 

vol.  r,  p.  782.] 
Temporary  admission  under  bond.— Where 
a    Chinaman    has    been    permitted    to    come 
into   this   country   temporarily   on    giving    a 
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boDd  to  appear  for  any  hearing  or  hearings 
to  finally  determine  the  question  of  his  right 
to  enter  or  remain,  bis  righto  must  be  deter- 
mined as  of  the  date  of  his  application  for 
entry.  He  cannot  by  engaging  in  a  mer- 
cantile enterprise  acquire  a  residential  status. 
Ex  p.  Wu  Kao,  (W.  D.  Wash.  1920)  270 
Fed.  351. 

Vol.  II,  p.  82,  sec.  7.      [First  ed., 
vol.  I,  p.  770.] 

The  purpose  of  readmission  certificates  is 
to  avoid  detention  and  to  facilitate  the  read- 
mission  of  Chinese  aliens  who  are  entitled 
to  return  to  the  United  States  under  the 
Chinese  Exclusion  Laws.  Hee  Fuk  Tuen  v. 
White,  (C.  C.  A.  9th  Cir.  1921)  27-3  Fed.  10. 

Status  acquired  by  domicile. — ^A  Ciiinese 
merchant  once  lawfully  domiciled  in  the 
United  States  does  not  thereby  acquire  a 
status  which  entitles  him  to  readmission. 
Hee  Fuk  Yuen  v.  White,  (C.  C.  A.  9th  Cir. 
1921)   273  Fed.  10. 

Return  certificate  as  determining  right  of 
re-entry. —  Such  certificates  have  no  binding 
effect  as  adjudications  of  the  right  to  return. 
Hoe  Fuk  Yuen  v.  White,  (0.  C.  A.  9th  Cir. 
1921)  273  Fed.  10. 

Vol.  II,  p.  86,  sec.  13.     [First  ed., 
vol.  I,  p.  772.] 

Repeal  of  section. —  The  right  to  a  judicial 
hearing  given  by  this  section  is  taken  away 
hy  the  Immigration  Act  of  Feb.  5,  1917  ( 191B 
Supp.  Fed.  Btat.  Ann.  p.  211  et  9eq.)  in 
the  case  of  deportation  proceeding  against 
a  Chinese  woman  for  prostitution,  though 
her  entry  into  the  United  States  was  prior 
to  the  passage  of  that  act.  Chin  Shee  «. 
White,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  801. 

Vol.  II,  p.  94,  sec.  3.      thirst  ed., 
vol.  I,  p.  762.] 

Sufficiency. —  Evidence  held  insufficient  to 
entitle  defendant  to  remain  in  the  United 
States,  see  Doo  Fook  r.  U.  S.,  (C.  C.  A.  9th 
Cir.  1921 )   272  Fed.  860. 

Burden  and  measure  of  proof.—''  The  bur- 
den of  the  attack  is  upon  the  gOTemment; 


but  that  does  not  mean  that  the  government 
must  in  any  event  introduce  proof  to  show 
that  the  defendant  is  not  a  citisen  of  the 
United  States.  The  attack  may  be  made 
upon  the  evidence  produced  on  behalf  of  the 
defendant  upon  the  hearing,  and  if  that 
evidence  is  contradictory,  or  insufficient  to 
show  that  the  defendant  was  bora  in  the 
United  States,  the  court  would  be  justified 
in  so  holding,  notwithstanding  the 'previous 
action  of  the  Executive  Department  of  the 
government  in  giving  him  a  landing.  In 
other  words,  the  burden  of  proof  placed  on 
the  defendant  by  the  statute  in  a  deportation 
case  is  not  shifted  until  that  proof  estab- 
lishes to  the  satisfaction  of  the  court  his 
lawful  right  to  be  and  remain  in  the  United 
States."  Doo  Fook  v.  U.  a,  (C.  C.  A.  9th 
Cir.  1921)   272  Fed.  860. 

Vol.  II,  p.  104,  sec.  2.      [First  ed., 

vol.  I,  p.  760.] 

Chinese  mexefaanti  —  In  general. — ^A  mer- 
chant is  a  i»erson  engaged  in  buying  and  sell- 
ing merchandise,  who  during  the  time  does 
not  engage  in  the  performance  of  any  manual 
labor,  except  such  as  is  necessary  in  the 
conduct  of  his  business  as  such  merchant. 
The  words  ^laborer  or  laborers"  indnde 
both  skilled  and  unskilled  manual  laborers; 
the  statute  instancing  certain  lines  of  work 
which  may  be  considered  as  illustrative.  A 
merchant  may  therefore  do  certain  labor 
without  losing  his  status  as  a  merchant,  but 
that  labor  must  be  done  in  and  about  the 
conduct  of  his  business,  and  be  necessary 
thereto.  If  he  goes  beyond  this,  and  engages 
in  manual  labor  not  connected  with  his  busi- 
ness as  a  merchant,  he  is  to  be  classed  as  a 
laborer;  his  status  being  manifested  bv  the 
kind  of  work  he  does.  Chan  Gai  Jan  v. 
White,  (C.  C.  A.  9th  Cir.  1920)  266  Fed.  869. 

Conclnslvaiess  of  finding. —  The  determina- 
tion of  the  Department  of  Labor  as  to 
whether  a  Chinaman  is  a  merchant  or  a 
laborer  within  the  intendment  of  the  Chinese 
exclusion  legislation  is  final  and  conclusive 
where  there  is  competent  evidence  of  a  per- 
suasive character  to  sustain  it.  Chan  Gai 
Jan  V.  White,  (CCA.  9th  Cir.  1920)  266 
Fed.  869. 


CITIZENSHIP 


Vol.  II,  p.  119,  sec.  1996.     [First 

ed.,  vol.  I,  p.  788.] 
A  person  will  be  denied  admission  to  dti- 
senship  where  the  evidence  discloses  that  he 
enlisted  in  the  United  States  army;  that  he 
later  deserted  therefrom;  that  he  was  subse- 
quently taken  into  custody,  tried  by  a  general 


court-martial  upon  the  charge  of  desertion, 
in  violation  of  the  forty-seventh  Article  of 
War,  found  guilty  of  such  charge,  and  sen- 
tenced, among  other  punishments,  to  be  dis- 
honorably discharged  from  the  service  and  to 
be  confined  at  hard  labor  for  one  year.  In  re 
Onadt,  (E.  D.  Mo.  1920)  269  Fed.  189, 


CLAIMS 


403 


Vol.  II,  p.  123,  sec.  3.     [First  ed., 

1909  Supp.,  p.  69.] 
American    woman    married    to    resident 
foreigner. —  To  same  effect  as  original  anno- 
tation, see  Techt  v.  Hug^ee,  (1920)  229  N.  Y. 
222,  128  N.  £.  185,  11  A.  L.  R.  186. 


AHen  wife  of  alien  husband. —  The  alien 
wife  of  an  alien  husband  cannot  become  a 
naturalized  citizen  of  the  United  States. 
In  re  Guary,  (S.  D.  N.  Y.  1921)  271  Fed. 
968. 


CIVIL  RIGHTS 


Vol.  II,  p.  143,  sec.  4.     [First  ed., 

vol.  IV,  p.  740.] 
Exclusion  as  rerersible  error. — ^A  convic- 
.  tion  of  a  negro  will  be  reyersed  where  negroes 


were  excluded  from  the  jury  solely  on  account 
of  their  color,  the  violation  of  this  act  ren- 
dering void  the  action  of  the  jury  commis- 
sioners in  selecting  the  panel.  Ware  v.  State, 
(1920)   146  Ark.  321,  ^25  S.  W.  626. 


CLAIMS 


Vol.  II,  p.  179,  sec.  3477.     [First 

ed.,  vol.  II,  p.  7.] 
Railway  company  succeeding  to  claims  of 
another  by  consolidation. —  The  prohibition 
of  this  section,  against  the  transfer  or  as- 
signment of  claims  against  the  United  States, 
does  not  preclude  a  recovery  by  a  railway 
company  against  the  United  States  for 
charges  for  transportation  services  originally 
payable  to  another  railway  company  to  whose 
rights  the  former  company  has  succeeded 
through  merger  or  consolidation  sanctioned 
by  state  laws.  Seaboard  Air  Line  Ry.,  v. 
U.  S.,  (1921)  256  U.  S.  — ,  41  S.  a.  611, 
65  U.  6.  (L.  ed.)  — ,  reversing  (1918)  63 
Ct  a.   107. 

Vol.  II,  p.  216,  sec.  3466.     [First 

ed.,  vol.  II,  p.  45.] 

Ri^ta  of  sureties  pa3ring  claims. — See  anno- 
tation under  R.  S.  sec.  3468,  tn/ra,  this  page. 

R.  S.  sec.  3468  contrasted. —  "  Section  3468, 
applying  an  established  rule  of  the  law  of 
subrogation  (Lidderdale  v.  Robinson,  12 
Wheat.  594,  596,  6  L.  ed.  740,  741),  declares 
that  when  a  surety  pays  to  the  United  States 
the  money  due  upon  .  .  .  [a]  bond,  such 
surety  .  .  .  shall  have  the  like  priority 
for  the  recovery  ...  of  the  moneys 
.  .  .  as  is  secured  to  the  United  States. 
Section  3466,  embodying  the  common-law 
rule  by  which  the  sovereign  has  priority  over 
other  creditors  of  an  insolvent  (United  States 
r.  State  Bank,  6  Pet.  29,  35,  8  L.  ed.  308, 
310),  declares  that  the  debits  due  to  the 
United  States  shall  first  be  satisfied.  There 
is  no  confiict  between  the  two  sections,  which 
are  substantially  a  re-enactment  and  exten- 
sion of  the  provisions  of  {  65  of  the  Act  of 
March  2,  1799,  chap.  22,  1  Stat,  at  L.  627, 
676."    U.  8.  V.  National  Surety  Co.,   (1920) 


254  U.  S.  75,  41  S.  Ct  S59,  65  .  U.  8. 
(L.  ed.)  — . 

Income  tax. —  It  is  said  that  in  a  certain 
sense  an  income  tax  is  due  as  soon  as  there 
is  an  income  but  that  the  tax  is  ''  solvendum 
in  futuro  "  and  becomes  payable  only  when 
the  solution  or  assessment  is  accomplished. 
Pennsylvania  Cement  Ck>.  «.  Bradley  Con- 
tracting Co.,  (S.  D.  N.  Y.  1920)  274  Fed. 
1003. 

Receivers. — While  receivers  are  not  men- 
tioned by  name  or  title  in  this  and  the 
following  section,  yet  they  are  within  the 
purview  of  the  act.  Pennsylvania  Cement 
Co.  V,  Bradley  Contracting  Co.,  (8.  D.  N.  Y. 
1920)   274  Fed.  1003. 

Vol.  II,  p.  222,  sec.  3467.     [First 

ed.,  vol.  II,  p.  49.] 

Receiver. —  It  seems  that  a  receiver  of  a 
corporation  who  hastened  distribution  of  the 
estate  before  the  due  date  of  an  income  tax 
and  then  declared  that  he  had  had  nothing 
to  pay  it  with  would  be  personally  responsi- 
ble. And  it  is  further  declared  that  any 
court  which  facilitates  such  a  distribution 
would  be  chargeable  with  judicial  wrong- 
doing. Pennsylvania  Cement  Co.  V.  Bradley 
Contracting  Co.,  (S.  D.  N.  Y.  1920)  274 
Fed.  1003. 

Vol.  II,  p.  223,  sec.  3468.     [First 

ed.,  vol.  II,  p.  50.] 
Rights  of  sureties  paying  claims. —  The 
United  States,  having  been  given  by  R.  S. 
§  3466,  (see  vol.  2,  p.  216)  priority  over 
other  creditors  of  an  insolvent  debtor,  is 
entitled  to  such  priority,  as  against  a  surety 
on  the  debtor's  bond  to  the  government,  for 
the  amount  of  its  claim  remaining  unpaid 
after  the  surety  has  paid  the  full  amount 
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of  the  liability  on  the  bond,  although  by 
this  flection,  when  a  surety  pays  to  the 
United  States  the  money  due  upon  a  bond, 
such  surety  is  given  like  priority  for  the 
recovery  of  the  money  as  is  secured  to  the 
United  States.  While  the  priority  given  the 
surety  by  such  statute  attaches  as  soon  as 


the  obligation  upon  the  bond  is  discharged, 
it  cannot  ripen  into  enjoyment  unless  or  until 
the  whole  debt  due  the  United  States  is 
satisfied.  U.  8.  i;.  National  Surety  Co., 
(1920)  264  U.  S.  78,  41  S.  Ct.  29,  66  U.  S. 
(L.  ed.)  — ,  reversing  (C.  C.  A.  8th  Cir. 
1919)   262  Fed.  62. 
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Vol.  II,  p.  365,  sec.  3565.     [First 

ed.,  vol.  II,  p.  145.] 

A  judKOient  on  a  foreign  bill  of  exchanse 
payable  in  pounds  sterling  should  be  entered 


on  the  basis  of  the  rate  of  exchanfi:e  prevail- 
ing at  the  time  the  judgment  is  entered. 
Liberty  Nat.  Bank  v.  Burr,  (E.  D.  Pa.  1921) 
270  Fed.  251. 
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Vol.  II,  p.  389,  art.  16.      [First  ed., 

vol.  II,  p.  160.] 

Application  of  article  to  sailing  vessels. — 
The  rule  regarding  moderate  speed  in  a  fog 
applies  to  sailing  vessels  as  well  as  to 
steamers,  although  different  considerations 
enter  into  the  determination  of  what  is  mod- 
erate speed  for  a  sailing  vessel.  Adams  i?. 
U.  S.,   (D.  C.  Mass.  1921)   272  Fed.  780. 

Vol.  II,  p.  393,  art.  20.     [First  ed., 

vol.  II,  p.  162.] 
Presumption  as  to  f  anlt. — Where  a  steamer 
and  schooner  are  approaching  each  other,  it 
is  the  duty  of  the  schooner  to  hold  her 
course  and  of  the  steamer  to  keep  out  of  her 
way,  and  the  fact  that  the  steamer  failed 
to  do  so  raises  a  presumption  of  fault  on 
her  part.  Crowell  r.  IT.  S.,  (D.  C.  Mass. 
1921)    273  Fed.  227. 

Vol.  II,  p.  394,  art.  21.    [First  ed., 

vol.  II,  p.  162.] 

Privileged  vessel  to  keep  course. — '*  It  is 
the  duty  of  the  privileged  vessel  to  keep 
*  on  her  course  until  a  departure  h  necessary 
to  avoid  immediate  danger/  and  the  rule  as 
to  speed  is  the  same  as  that  regarding  the  * 
course.  The  fact  that  subsequent  events  show 
that  stopping  and  backing  on  the  part  of  the 
privileged  vessel  would  have  avoided  collision 
does  not  prove  negligence."  The  Bin^rham- 
ton,  (C.  C.  A.  2d  Cir.  1921)  271  Fed.  69. 

Rule  applied. — Where  a  privilesjed  steamer 
maintained  her  course  and  speed  up  to  one 
minute  of  the  time  of  the  collision  prior  to 
which  time  it  was  possible  for  the  other  to 
avoid  her  by  porting,  she  will  not  be  held 
in  fault,  at  least  in  the  absence  of  some  dis- 


tinct indication  that  the  burdened  vessel  was 
about  to  fail  in  her  dutv.  The  Binghamton, 
(C.  C.  A.  2d  Cir.  1921)  271  Fed.  69. 

Vol.  II,  p.  395,  art.  23.    [Fim  ed., 

vol.  II,  p.  162.] 

Liability  for  failure  to  lessen  speed. —  It 
has  been  held  that  it  is  a  fault  for  a  vessel 
to  approach  at  full  speed  a  light  the  color 
and  significance  of  w^hich  is  not  clear.  Crowell 
t?.  U.  S.,  (D.  C.  Mass.  1921)  273  Fed.  227. 
holding  a  steamer  to  be  at  fault  in  thus 
approaching  a  sailing  vessel. 

Vol.  II,  p.  396,  art.  24.    [First  ed., 

vol.  II,  p.  162.] 
Overtaking     vessel — In     The     Stortind, 
(E.   D.   Va.    1920)    264   Fed.    1013,   the  evi 
dence  was  held   to  show  that  a  vessel  was 
overtaking  another. 

Vol.  II,  p.  398,  art.  29.     [First  ed., 

vol.  II,  p.  168.] 

Failure  to  maintain  lookovt. —  To  the 
same  effect  as  the  original  annotation,  see 
The  Brandon,  (C.  C.  A.  4th  Cir.  1921)  273 
Fed.   176. 

Position  of  lookout. —  In  case  of  a  fog  a 
lookout  should  be  posted  on  the  forward 
deck.  Adams  r.  U.  S.,  (D.  C.  Mass.  1921) 
272  Fed.  780. 

Lookouts  during  fog, —  It  is  negligence  for 
a  schooner  to  carry  full  sail  and  maintain 
unnecessarily  a  speed  of  approximately 
6  knots  through  a  fog,  and  to  proceed  for 
a  period  of  time  which,  though  short,  was 
vitally  important,  without  a  lookout,  and 
without  dharply  using  her  fog  horn  after 
she  had  become  aware  of  the  presence  of  the 
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steamer,  and  to  have  no  officer  on  deck  in 
charge  of  her  moYements,  and  authorized  to 
give  prompt  orders  as  the  vessels  approached 
each  other.  Adams  v,  U.  6.,  (D.  C.  Mass. 
1921)  272  Fed.  780.  And  a  steamer  proceed- 
ing at  immoderate  speed  through  a  fog 
without  a  properly  posted  lookout  is  guilty 
of  gross  negligence.  Adams  t>,  U.  S.,  (O.  C. 
Mass.  1921)  272  Fed.  780,  holding  a  speed 
of  eight  or  nine  knots  to  be  immoderate. 

Mutual  fault. —  In  The  Brandon,  (C.  C.  A. 
4th  Cir.  1921)  273  Fed.  176,  both  vesjsels 
were  held  to  have  been  mutually  at  fault  in 
violating  thia  article  and  other  rules  of 
navigation. 

Vol.  II,  p.  407,  Rule  15.     [First  ed., 

vol.  II,  p.  171.] 

Syidence.— It  has  been  held  that  proof 
tending  to  show  an  established  and  long- 
continued  custom  on  the  part  of  a  steamer 
never  to  check  merely  for  fog,  no  matter  how 
dense,  but  to  continue  at  full  speed,  would 
be  distinctly  relevant  toward  determining  an 
otherwise  doubtful  issue  of  fact,  whether  the 
boat  on  a  particular  occasion,  while  under 
the  same  management  and  the  same  master, 
did  depart  from  that  custom  and  for  the 
first  time  show  caution,  instead  of  utter 
recklessness.  The  Choctaw,  (C.  C.  A.  6th 
Cir.  1921)  270  Fed.  114. 

Vol.  II,  p.  411,  Rule  24.     [First  ed., 
vol.  II,  p.  172.] 

CoUision  in  St.  Clair  Flats.— In  the  Per- 
seus, (C.  C.  A.  6th  Cir.  1921)  272  Fed.  633, 
which  involved  the  liability  for  a  collision 
occurring  in  the  St.  Clair  Flats  in  conse- 
quence of  which  a  tug  and  scow  colliding 
with  a  steamer  were  sunk,  the  tug  was  held 
at  fault  sufficient  to  account  for  the  collision, 
in  failing  to  hear  the  one-blast  response  of 
the  Perseus;  not  hearing  it,  in  continuing 
to  navigate  thereafter  on  the  assumption 
that  a  port  to  port  passing  agreement  had 
been  made;  and  also  in  giving  a  cross-signal 
when  the  boats  were  but  a  few  hundred  feet 
apart,  and  executing  it  without  waiting  for 
response  from  the  Perseus.  The  court  also 
declared  that  the  contention  that  the  steamer 
violated  the  duty  of  an  unencumbered 
eteamer  to  keep  clear  of  a  craft  burdened 
with  a  tow  was  in  its  opinion,  properly 
answered  by  the  trial  court  in  the  statement 
that  the  collision  did  not  happen  because  the 
tug  was  encumbered  with  a  tow  and  could 
not  be  maneuvered  and  handled  with  the  same 
freedom  as  a  tug  thus  not  encumbered,  and 
the  weather  was  calm,  and  such  wind  as  was 
blowing  would  aid  rather  than  hinder  the 
tug  in  keeping  on  her  proper  course. 


Vol.  II,  p.  414,  Rule  28.     [First  ed., 
vol.  II,  p.  173.] 

Lookouts. —  In  the  case  of  a  tug  having 
a  barge  in  tow  failure  to  have  a  lookout 
stationed  forward  was  held  to  be  negligence 
in  Mylroie  v.  British  Columbia  Mills  Tug, 
etc.,  Co.,  (C.  C.  A.  0th  Cir.  1920)  268  Fed. 
449. 

In  The  Choctaw,  (C.  C.  A.  6th  Cir.  19£1) 
270  Fed.  114,  a  case  of  a  collision  in  a  fog, 
a  vessel  was  held  liable  for  not  maintaining 
a  proper  lookout  where  the  lookout  was  sta- 
tioned two  hundred  feet  back  of  the  bow. 

Vol.  II,  p.  419,  art.  11.     [First  ed., 
vol.  II,  p.  176.] 

Duty  to  avoid  colHaion. —  The  obligation  on 
the  part  of  free  vessels  to  avoid  risk  of 
collision  with  those  incumbered,  or  at  rest, 
is  imperative,  and  one  that  the  admiralty 
courts  must  enforce,  having  regard  to  the 
perils  of  navigation  and  the  importance  of 
the  rule  of  the  road  in  respect  thereto.  The 
Shinsei  Maru,  (£.  D.  Va.  1920)  266  Fed.  648. 

Duty  of  anchored  vesaeL —  In  the  case  of 
an  anchored  vessel  it  is  its  duty  to  hold  its 
place  BO  long  as  there  is  any  doubt  as  to 
what  an  approaching  vessel  may  do.  And 
such  a  ship  not  otherwise  in  fault  is  not  to 
be  held  bluneworthy  because  those  in  charge 
of  her  do  not  instantly  figure  out  all  the 
possibilities  which  upon  calm  reflection  might 
he  suggested  by  the  unexpected  movements 
of  a  vessel  approaching  them,  and  that  men 
are  not  to  be  held  liable  for  not  possessing 
unusual  quickness  of  apprehenaion.  All  that 
can  be  required  is  the  exercise  of  reasonable 
care  and  skill.  The  Ceylon  Maru,  (D.  C. 
Md.  1920)   266  Fed.  396. 

CoUision  not  to  be  anticipated. — An  an- 
chored vessel  is  not  required  to  contemplate 
the  probability  of  a  collision  happening  in 
broad  daylight,  as  well  as  at  night,  or  in  a 
thick  fog,  and  at  all  times,  in  calm  as  well 
as  in  stormy  weather,  and  to  keep  officers 
and  men  atanding  by,  ready  to  pay  out  chain 
at  a  moment's  notice.  Before  it  can  be  re« 
quired,  there  must  be  notice  of  some  condi- 
tions out  of  the  ordinary,  which  makes  such 
a  precaution  one  that  an  ordinarily  skillful 
and  prudent  mariner  would  take.  The  Ceylon 
Maru,    (D.  C.  Md.   1920)    266  Fed.  396. 

Evidence;  burden  of  proof. —  In  the  case 
of  a  collision  with  an  anchored  vessel  it  is 
incumbent  on  the  vessel  colliding  with  it  to 
show,  where  it  claims  that  its  steering  gear 
would  not  work,  what  was  the  cause  of  the 
failure  of  the  steering  gear  to  function,  or 
what  were  all  the  possible  qauses,  if  there 
were  more  than  one,  and  then  to  prove  that 
no  precautions  reaRonably  requirable  of  her 
would  have  prevented  its  or  their  operation. 
The  Ceylon  Maru,  (D.  C.  Md.  1920)  266 
Fed.  396. 
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Vol.  II,  p.  420,  art.  12.     [First  ed., 
vol.  II,  p.  177.] 

Use  of  figure  up  light — In  The  Lafayette, 
(C.  C.  A.  2d  Cir.  1920)  269  Fed.  917,  a  sloop 
yacht  was  held  not  to  be  guilty  of  negligence 
in  not  using  a  flare  up  light.  Being  a  privi- 
leged vessel  it  was  declared  to  be  her  right 
and  duty  to  keep  her  course  and  speed  and  a 
steamship  which  should  have  seen  her  but 
did  not,  because  it  did  iiot  have  a  proper 
lookout,  was  held  liable  for  the  collision. 

Vol.  II,  p.  420,  art.  15.    [First  ed., 

vol.  II,  p.  177.] 

Vessels  at  anchor  —  In  general. — A  vessel 
at  anchor  is  not  obliged  to  blow  danger 
whistles  unless  there  is  aome  reason  there- 
for. Ringing  a  fog  bell  and  keeping  a  man 
on  deck  is  sufficient.  Central  Railroad  of 
New  Jersey  No.  27,  (E.  D.  N.  Y.  1920)  270 
Fed.  297. 

Vol.  II,  p.  421,  art.  16.    [First  ed., 

vol.  II,  p.  178.] 

Source  and  purpoae  of  rule.— "The  rule 
was  made  a  part  of  the  international  code 
adopted  by  Act  of  Congress  of  August  19, 
1890,  26  Stat.  320.  It  became  effective  on 
July  1,  1897,  by  the  President's  proclamation. 

29  Stat.  885.  It  was  adopted  to  prevent 
collisions  at  sea.  But  Congress  has  also  made 
the  rule  applicable  for  harbors,  rivers,  and 
inland  waters  by  the  Act  of  June  7,  1897, 

30  Stat.  99."  The  No.  26,  (C.  C.  A.  2d  Cir. 
1920)   266  Fed.  331. 

Rule  mandatory,  see  The  New  London,  (C. 
C.  A.  2d  Cir.  1921)  271  Fed.  83. 

Moderate  speed. —  A  vessel  proceeding  in 
a  fog  in  frequented  waters  at  such  speed 
that  she  cannot  stop  within  seeing  distance 
of  another  vessel  is  going  at  an  immoderate 
rate  of  speed  and  is  at  fault  for  collision. 
The  Albatross,  (D.  C.  Mass.  1921)  273  Fed. 
285. 

Mutual  fault. —  To  the  same  effect  as  the 
original  annotation,  see  The  New  London, 
(C.  C.  A.  2d  Cir.  1921)   271  Fed.  83. 

In  the  Mexico-Maru,  (W.  D.  Wash.  1921) 
270  Fed.  800,  a  vessel  moving  from  harbor 
at  night  and  vessel  at  anchor  with  which  it 
collided  held  mutually  at  fault,  the  former 
for  proceeding  at  excessive  speed  in  view  of 
conditions  as  to  fog  and  the  anchored  vessel 
for  failure  to  ring  her  fog  bell. 

Navigation  in  fog. —  Regarding  the  speed 
of  a  vessel  while  navigating  in  fog,  the 
eourt,  in  The  City  of  Richmond,  (D.  C.  Md. 
1920)   265  Fed.  722,  said: 

"  The  moderate  speed  to  which  a  vessel 
under  such  conditions  as  those  which  con- 
fronted the  City  of  Richmond  must  limit 
herself  means  '  a  speed  so  slow  that  the 
vessel   can   be   stopped   within   the  distance 


at  which  another  vessel  can  be  seen.  If  the 
fog  is  so  dense  as  to  justify  the  master  in 
believing  that  another  vessel  going  at  a 
moderate  speed  could  not  be  seen  at  the  dis- 
tance in  which  he  could  stop  his  vessel,  and 
that  the  two  vessels  would  be  in  danger  of 
collision,  then  the  master  should  anchor  and 
give  the  statutory  signals.'  The  City  of 
Kichmond  was  going  at  such  a  speed  in  the 
direction  from  which  fog  bells  were  sounded 
that,  after  she  had  seen  tile  motionless  Texan, 
she  could  not  stop  in  time  to  avoid  a  crash. 
Her  fault  is  dear." 

Burden  of  proof. —  In  a  case  involving  this 
rule  it  is  declared  that  when  a  vessel  disre- 
gards a  rule  of  navigation,  she  has  the  burden 
of  showing  that  her  disobedience  did  not  con- 
tribute to  the  injury  which  followed.  The 
No.  26,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  331. 

Evidence  held  to  show  disregard  of  this 
rule  by  steamer  colliding  with  tug  in  Hudson 
River.  The  No.  26,  (C.  C.  A.  2d  Cir.  1920) 
266  Fed.  331. 

Vol.  II,  p.  424,  art.  18,  Rule  1.  [First 

ed.,  vol.  II,  p.  178.] 

Mutual  fault. — A  tug  with  a  tow  coming 
out  of  a  slip  when  her  master  knew  that 
another  tug  was  crossing  the  slip  and  would 
necessarily  interfere  with  his  exit,  and  the 
second  tug  crossing  the  slip  without  a  proper 
lookout  were  both  held  to  be  at  fault  in 
The  Progressive,  (C.  C.  A.  2d  Cir.  1921) 
271    Fed.   207. 

In  The  Orange,  (C.  C.  A.  2d  Cir.  1921) 
271  Fed.  458,  a  steamer  and  a  ferry  boat 
collided.  Both  vessels  were  held  to  be  at 
fault,  the  steamer,  which  was  the  burdened 
vessel,  for  attempting  to  cross  the  bow  of  a 
ferry  boat  instead  of  under  her  stem,  and 
the  ferry  boat  in  increasing  her  speed  after 
knowledge  that  the  steamer  was  disregarding 
her  signals. 

A  tug  passing  down  the  channel  of  a  river 
with  a  tow  and  hawser  of  unusual  length 
and  in  violation  of  the  rules  and  regulations, 
thereby  unduly  obstructing  the  channel,  and 
8  steam  vessel  coming  into  the  channel  across 
anchorage  grounds,  which  were  crowded  with 
shipping,  at  too  great  a  rate  of  speed  to  avoid 
a  collision,  were  both  held  to  be  at  fault  in 
The  Berkley,  (£.  D.  Va.  1921)  271  Fed. 
35. 

Failure  to  act  on  aignalt. — A  veasel  has 
been  held  liable  for  a  collision  with  a  boat 
being  towed  where  those  in  charge  of  the 
vessel  were  depending  and  acting,  not  upon 
what  the  sailing  lights  disclosed  to  tiiem 
was  the  course  of  the  tow,  but  upon  their 
assumption  of  what  the  course  was,  and  the 
collision  was  brought  about  by  their  assump- 
tion turning  out  to  be  wrong.  They  failed 
to  observe  the  sailing  lights  of  the  tow.  The 
Senator  Penrose,  <E.  D.  Pa.  1921)  270  Fed. 
785. 
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Vol.  II,  p.  426,  Rule  V.    {First  ed., 

vol.  II,  p.  179.] 

Sights  of  ferryboats  operating  near  ships. 
—  Ferryboats  "  when  operating  in  or  close 
by  the  entrances  to  their  own  slips,  have 
rights  somewhat  superior  to  those  of  other 
craft  in  the  immediate  vicinity.  The  Break- 
water, 155  U.  S.  262,  15  Sup.  Ct.  99,  39 
'L.  ed.  139.  These  rights,  however,  are  no 
greater  than  those  reasonably  required  for 
the  proper  and  efficient  navigation  of  the 
privileged  boate.  Carroll  v.  City  of  New 
York,  249  Fed.  453,  161  C.  C.  A.  411.  They 
must  maintain  a  sharp  lookout  for  craft 
passing  up  and  down  the  stream,  and,  once 
safely  clear  of  their  racks,  are  bound  to  navi- 
gate with  respect  to  other  craft  in  accordance 
with  the  rules  of  the  road."  The  Hazelton, 
(C.  C.  A.  2d  Cir.  1921)   273  Fed.  816. 

Vol.  II,  p.  427,  Rule  VIII.    [First  ed., 
vol.  II,  p.  179.] 

Svle  to  be  applied. —  In  the  following  case 
a  vessel  was  held  at  fault  for  violation  of 
this  rule.  The  Plymouth,  (C.  0.  A.  2d  Cir. 
1921)  271  Fed.  461. 

Vol.  II,  p.  428,  art.  19.     [First  ed., 
vol.  II,  p.  180.] 

Change  by  agreement. — ^As  to  the  duties 

and  obligations  which  arise  where  there  is  a 
change  by  agreement,  it  hae  been  said: 

"  On  the  whole,  we  are  disposed  to  think 
that  any  agreement  to  change  the  usual  rules 
should  be  treated  as  creating  thereafter  a 
position  of  special  circumstances.  If  so,  we 
think  that,  although  the  proposal  emanates 
from  the  privileged  vessel,  and  should  be 
taken  as  meaning  that  she  will  undertake 
actively  to  keep  out  of  the  way,  it  need  not 
absolve  the  burdened  vessel  from  her  similar 
and  original  duty  also  to  keep  out  of  the 
way,  nor  will  it  impose  on  her  a  rigid  duty 
to  hold  her  course  and  speed.  It  is  true 
that  that  duty  is  imposed  by  the  rules  gen- 
erally as  a  correlative  to  the  duty  to  keep 
out  of  the  way,  but  only  in  cases  where  no 
agreement  has  been  reached.  Some  conven- 
tion is  essential  when  neither  knows  the 
other's  purposes,  but  when  both  have  agreed 
upon  a  maneuver  by  an  exchange  of  signals, 
their  accord  should  be  left  for  execution  by 
movements  adapted  to  the  circumstances. 
For  example,  if  the  angle  of  crossing  is  wide, 
it  will  usually  be  best  for  the  originally 
burdened  vessel  to  hold  her  oourse  and 
speed;  but,  if  it  be  narrow,  it  is  safest  for 
both  to  starboard  and  pass  at  a  greater  dis- 
tance. No  doubt  the  proposal  involves  the 
proposer  in  a  duty  to  give  a  wide  enough 
margin  for  safety,  even  though  the  assenting 
vessel  do  not  starboard."  The  Newburgh, 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  436. 


IHity  of  privileged  vesseL — When  a  bur- 
dened vessel  decides  to  ''  keep  out  of  the 
way"  by  crossing  the  bow  of  the  privileged 
vessel  the  duty  of  the  latter  is  to  cooperate 
and  she  need  not  keep  her  course.  The  New- 
burgh,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  436. 

Sisk  assumed  by  burdened  vesseL — ^''It  is 
good  law  that,  when  the  burdened  vessel  de- 
cides to  'keep  oujb  of  the  way'  by  crossing 
the  bows  of  the  privileged  vessel,  though  she 
gets  an  assent  to  such  a  proposal,  she  as- 
sumes the  risks  involved  in  choosing  that 
method."  The  Newburgh,  (C.  C.  A.  2d  Cir. 
1921)    273   Fed.   436. 

Vol.  II,  p.  430,  art.  20.    [First  ed., 

vol.  II,  p.  180.] 

Presnmptioii  of  fault. —  In  case  of  a  col- 
lision between  a  steamship  and  a  sailing  ves- 
sel a  strong  case  must  be  made  out  if  the 
eailing  vessel  is  to  be  held  at  fault.  The 
Lafayette,  (C.  C.  A.  2d  Cir.  1920)  269  Fed. 
917. 

Rule  applied. —  Schooner  held  not  to  be  on 
course  involving  risk  of  collision  long  enough 
to  apprise  an  overtaking  steamship  of  the 
risk,  so  as  to  impose  the  duty  upon  her  to 
keep  out  of  the  way  as  prescribed  by  this 
article.  The  Helen  Fairlamb,  (K  D.  Pa. 
1921)   271  Fed.  607. 

Vol.  II,  p.  433,  art.  22.     [First  ed., 

vol.  II,  p.  180.] 

Rule  applied. —  In  the  Oowanus,  (E.  D. 
N.  Y.  1920)  269  Fed.  659,  a  tug  having  barge 
in  tow  was  held  liable  for  attempting  to 
cross  bow  of  ferry  boat  and  the  ferry  boat 
was  held  to  be  at  fault  for  failure  to  give 
whistle  flignal  until  it  was  too  close  to  the 
tow  of  the  tug  ta  maneuver  safely  at  the 
cpeed  at.  which  it  was  going  with  the  tide. 

Vol.  II,  p.  434,  art.  24.    [First  ed., 

vol.  II,  p.  180.] 

CoIlidoB  held  fault  of  overtaking  vessel. — 
In  The  Hampden,  (S.  D.  Ga.  1920)  267  Fed. 
464,  a  collision  was  held  to  be  the  fault  of 
the  overtaking  vessel  whether  attributable 
to  the  movement  of  the  engines  of  that  ves- 
sel or  to  the  suction  of  the  overtaken  vessel. 

Vol.  II,  p.  436,  art.  25.     [First  ed., 

vol.  II,  p.  180.] 

When  safe  and  practicable. —  In  The  Kla* 
tawa,  (W.  D.  Wash.  1920)  266  Fed.  120, 
the  court  said  regarding  the  duties  of  vessels 
under  this  article: 

'"When  safe  and  practicable'  is  intended 
to  cover  the  reasonable  necessities  of  practical 
navigation.  The  Three  Brothers,  170  Fed. 
48,  95  C.  C.  A.  322.  A  vessel  intending  to 
enter  a  narrow  channel  should  so  maneuver 
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on  approaching  the  entrance  as  to  leave 
ample  room  for  outcoming  vessels  to  pass 
port  to  port,  approaching  the  channel  from 
the  side  she  must  keep  after  entering;  and 
a  vessel  leaving  a  narrow  channel  should 
pass  out,  keeping  to  its  starboard  side  of 
the  channel,  until  she  is  well  clear  of  the 
entrance,  and  should  not  change  her  course 
to  port  until  she  is  well  clear  of  vessels  pass- 
ing in."  To  same  effect;  see  The  Admiral 
Watson.   (W.  B.  Wash.  1920)   266  Fed.  122. 

Determination  of  question  whether  nar- 
row channel. —  It  is  not  the  mere  physical 
dimensions  of  a  strait  or  passage  of  water 
that  determines  whether  it  shall  be  called 
a  narrow  channel  or  not.  It  is  the  kind  or 
character  of  navigating  use  to  which  that 
water  is  put.  The  Hokendauqua,  (D.  C. 
N.  Y.  1919)   270  Fed.  270. 

Effect  of  custom. — A  custom  of  vessels 
leaving  a  certain  point  to  pursue  a  certain 
course  through  a  narrow  channel  which  cus- 
tom is  one  devised  for  their  own  convenience, 
not  based  on  any  necessity  of  navigation,  dis- 
tinctly not  tending  to  safety,  and  by  no 
means  universal,  does  not  excuse  a  violation 
of  the  rule  provided  in  this  article.  The 
Hokendauqua,  (D.  C.  N.  Y.  1919)  270  Fed. 
270. 

Tug  with  tow  navigating  channeL —  In  The 
Pembrokeshire,  (D.  C.  Md.  1920)  269  Fed. 
851,  a  steamship  was  held  at  fault  for  a 
collision  with  one  of  several  barges  which 
were  being  towed. 

Upper  New  York  Harbor. — ^The  channel  be- 
tween Throgg's  Neck  and  Willet's  Point  has 
been  held  to  be  a  narrow  channel  within  the 
Inland  Rules.  The  Hokendaugua,  (D.  C. 
N.  Y.  1919)   270  Fed.  270.    The  court  said: 

"  I  am  of  opinion  that  it  is,  not  because 
it  is  of  any  definite  width,  or  measures  any 
particular  number  of  yards  across,  but  be- 
cause it  is  a  body  of  water  so  much  used 
and  used  in  such  a  manner  as  to  render  the 
application  of  article  25  both  proper  and 
necessary." 

Buzzard's  Bay. —  In  The  North  America, 
(E.  D.  N.  Y.  1921)  273  Fed.  263,  tugs  in 
charge  of  tows  were  held  mutually  at  fault 
for  collision  occurring  in  a  narrow  ioe  chan- 
nel. 

Rule  applied. —  In  The  Klatawa,  (W.  D. 
Wash.  1920)  266  Fed.  120,  two  power  boats 
which  collided  in  a  narrow  channel  leading 
from  a  lake  to  a  bay  were  held  to  be  mutu- 
ally at  fault,  one  for  not  giving  a  timely 
signal  on  approaching  the  channel  and  the 
other  for  not  keeping  to  that  part  of  the 
fairway  on  starboard  side  of  the  vessel. 

In  The  Oif,  (C.  C.  A.  2d  Cir.  1920)  286 
Fed.  166,  a  tug  with  barges  in  tow  was 
held  to  be  partially  at  fault  for  a  collision 
because  it  was  navigating  on  the  wrong  side 
of  a  narrow  channel  in  violation  of  this 
article. 

In  The  Admiral  Watson,  (W.  D.  Wash. 
1920)    266  Fed.   122,  a  schooner  and  steam- 


ship were  held  to  be  mutually  at  fault  for 
a  collision  in  a  narrow  channel,  the  former 
on  the  ground  that,  although  she  was  the 
privileged  vessel,  she  maintained  her  course 
and  speed  after  it  became  apparent  that  a 
collision  was  imminent,  and  the  latter  be- 
cause she  was  not  in  the  fairway  in  accord- 
ance with  the  provisions  of  this  article, 
failed  to  ansT\^er  the  schooner's  signals  and 
did  not  maintain  a  proper  lookout. 

In  The  Amolco,  (D.  0.  Hass.  1921)  273 
Fed.  614,  which  was  a  case  of  a  collision  be- 
tween a  steam  trawler  and  a  steamship  In 
Lower  New  York  Harbor  on  a  clear  day, 
the  trawler  was  held  at  fault  where  it  was 
the  duty  of  the  steamer  to  hold  her  course 
and  speed  and  the  trawler  failed  to  perform 
her  duty  to  give  way. 

Vol.  II,  p.  440,  art  27,     [First  ed., 

vol.  II,  p.  181.] 

Holding  course  when  danger  inuniaent.— 
In  the  Albatross,  (D.  C.  Mass.  1921)  273 
Fed.  285,  a  vessel  leaving  her  pier  was  held 
to  be  negligent  in  reversing  her  engines 
when  another  vessel  suddenly  appeared  in  a 
fog  headed  directly  at  her,  it  being  the  duty 
of  the  former  vessel  to  keep  her  course  and 
of  the  other  vessel  to  pass  under  her  stem. 

Special  circumstances. —  In  the  case  of  a 
collision  between  a  tug  going  up  a  river 
with  a  tow  and  a  steam  vessel  manoenvering 
so  as  to  slip  in  broadside  between  piers,  the 
situation  was  held  to  be  one  which  under 
this  article  required  each  vessel  to  navigate 
with  prudence  so  as  to  avoid  immediate 
danger.  The  Coamo,  (G.  C.  A.  2d  Cir.  1920) 
267  Fed.  686. 

In  The  Helen  Fairlamb,  (E.  D.  Pa.  1921) 
271  Fed.  507,  a  schooner  in  attempting  to 
change  her  course  immediately  after  cross- 
ing an  overtaking  steamship's  bow,  and  in 
failing  to  keep  a  proper  lookout  was  held 
guilty  of  a  failure  to  give  due  regard  to 
special  circumstances  as  provided  by  this 
article  and  hence  to  be  solely  in  fault  for 
the  resultant  collision. 

Inevitable  accident. — The  word  "  inevit- 
able "  must  be  considered  as  a  relative  term, 
and  construed,  not  absolutely,  but  reason- 
ably with  regard  to  the  circumstances  of  each 
particular  case.  The  Anna  C.  Minch,  (CCA. 
2d  Cir.  1921)  271  Fed.  192.  The  court  in 
applying  the  rule  stated  held  in  this  case 
that  a  collision  due  to  the  breaking  awaj 
of  a  vessel  properly  moored  to  a  dock  and 
her  drifting  against  another,  which  was 
caused  by  the  breaking  of  an  ice  dam  dur- 
ing a  spring  freshet,  was  an  inevitable  acci- 
dent for  which  she  could    not  be  held  liable. 

Vessel  at  anchor. —  In  The  Beaverton, 
(S.  D.  N.  Y.  1919)  273  Fed.  639,  a  vessel 
at  anchor  on  anchorage  ground  where  she 
had  a  right  to  be  was  held  not  to  be  charge- 
able with  joint  fault  for  collision  with  a  ves- 
sel in  charge  of  four  tugs,  where  the  latter 
vessel    was    not    under    control   which   fact. 
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however,  was  not  discovered  until  the  two 
vessels  were  about  a  length  apart. 

Burden  of  proof. — What  the  law  would 
normally  call  a  tort  becomes  an  accident  if 
its  infliction  was  inevitable  in  the  t^echnical 
admiralty  sense;  that  is,  that  it  was  of 
such  a  sort  that  it  would  not  have  ^een 
prevented  by  the  use  of  that  degree  of  reiL- 
sonable  care  and  attention  which  the  situa- 
tion demanded.  The  burden,  of  course,  is 
heavily  upon  [the  party]  asserting  such  a 
defense.  The  Anna  C.  Minch,  (C.  C.  A.  2d 
Cir.  1921)   271  Fed.  102. 

Vol.  II,  p.  442,  art.  29.     [First  ed., 
vol.  II,  p.  181.] 

Duty  to  have  lookout  was  held  to  be  im- 
perative in  the  New  London,  (C.  C.  A.  2d 
Cir.  1921)   271  Fed.  83. 

A  lookout  should  be  given  no  other  work 
which  interferes  with  that  duty  and  this  is 
particularly  true  on  congested  waters  in  a 
fog.  The  AlbatroM,  (D.  C.  Mass.  1921)  2<73 
Fed.  285. 

Vol.  II,  p.  446,  sec.  2.      [First  ed., 
1914  Supp.,  p.  30.] 

Lights  on  scows. — To  same  effect  as  orig- 
inal annotation,  see  The  Sif,  (C.  C.  A.  2d 
Cir.  1920)  266  Fed.  168. 

Vol.  II,  p.  453,  sec.  4233,  Rule  seven. 

[First    ed.,  vol.  II,  p.  186.] 

ColHdins     vessels     without     lights     held 

mutually  at  fault. —  See  The  Gushing.  (S.  D. 
N.  Y.  1920)  266  Fed.  570. 

Vol.  II,  p.  457,  sec.  4233,  Rule  eigh- 
teen.   [First  ed.,  vol.  II,  p.  190.] 

Failure  to  keep  to  right  held  to  render 
vessel  liable  for  collision.  The  Shinsei  Ifarn, 
(£.  D.  Va.  1920)   266  Fed.  648. 

Vol.  II,  p.  471 ,  sec.  441 2.    [First  ed., 

vol.  II,  p.  201.] 

Pilot  rules  held  not  inconsistent  with  pro- 
vision.—  See  The  John  D.  Rockefeller, 
(C.  C.  A.  4th  Cir.  1921)  272  Fed.  67.  The 
pilot  rules  referred  to  in  this  case  were  as 
follows : 

"  Rule  1.  When  steamers  are  approaching 
each  other  from  opposite  directions,  the  sig- 
nal for  passing  shall  be  one  short  and  dis- 
tinct blast  of  the  whistle  to  alter  course  to 
starboard  so  as  to  pass  on  the  port  side  of 
the  other,  and  two  short  and  distinct  blasts 
of  the  whistle  to  alter  course  to  port  so  as 
to  pass  on  the  starboard  side  of  the  other. 

"  When  two  vessels  are  meeting  end  on,  or 
nearly  end  on,  so  as  to  involve  risk  of  col- 
lision, the  helms  of  both  shall  be  put  to  port, 
so  that  each  may  pass  on  the  port  side  of 
the  other. 
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When  an  ascending  steamer  is  approach- 
ing a  descending  steamer,  the  pilot  of  the 
ascending  steamer  shall  give  the  first  signal 
for  passing,  which  shall  be  promptly  an- 
swered by  the  same  signal  by  the  pilot  of 
the  descending  steamer,  if  safe  to  do  so,  and 
both  shall  be  governed  accordingly;  but  if 
the  pilot  of  the  descending  steamer  deem 
it  dangerous  to  take  the  side  indicated  by 
the  ascending  steamer,  he  shall  immediately 
signify  the  fact  by  sounding  the  alarm  or 
danger  signal  of  four  or  more  short  and  rapid 
blasts  of  the  whistle,  and  it  shall  be  the 
duty  of  the  pilot  of  the  ascending  steamer 
to  answer  by  a  signal  of  four  or  more  short 
and  rapid  blasts  of  the  whistle,  and  the 
engines  of  both  steamers  shall  be  immedi- 
ately stopped,  and  backed  if  necessary,  until 
the  signals  for  passing  are  given  and 
answered.  After  eounding  the  alarm  signal 
by  both  steamers,  the  pilot  of  the  descending 
steamer  shall  indicate  by  his  whistle  the  side 
on  which  he  desires  to  pass,  and  the  pilot 
of  the  ascending  steamer  shall  govern  him- 
self accordingly,  the  descending  steamer  be- 
ing entitled  to  the  right  of  way. 

''Where  poesible  the  signals  for  passing 
must  be  made,  answered  and  understood  be- 
fore the  steamers  have  arrived  at  a  distance 
of  half  a  mile  of  each  other." 

Effect  of  castome  of  river. — "  The  customs 
of  the  river  are,  of  course,  subordinate  to 
the  statutory  rules  and  to  the  pilot  rules; 
but,  when  not  inconsistent  with  those  rules, 
they  should  be  observed  for  promoting  both 
dispatch  and  safety,  and  the  violation  of  an 
established  custom  of  this  sort  is  attributed 
to  a  vessel  as  a  fault.  On  the  Mississippi 
river  the  recognized  applicable  customs,  es- 
tablished, we  think,  by  the  weight  of  the 
evidence  in  this  case,  and  recognized  in  all 
the  cases  we  have  been  able  to  find  on  the 
subject,  are  these:  Where  the  navigation 
is  not  materially  affected  by  bends  or  otber 
Hpecial  conditions,  the  descending  vessel 
should  keep  in  the  middle  of  the  stream, 
and  the  ascending  vessel  should  keep  to  her 
right  side  of  the  river.  But,  where  there 
are  bends,  the  ascending  vessel  has  a  right 
to  run  the  points,  and  the  descending  vessel 
to  run  the  bends;  that  is,  the  ascending  ves- 
sel should  take  the  course  from  the  point  on 
one  side  of  the  river  to  the  nearest  point 
on  the  other,  to  avoid  the  resistance  of  the 
current  by  keeping  in  the  eddy  water  near 
the  bank,  while  the  descending  ve^ssel  should 
keep  the  main  channel  current,  following  the 
bends,  thus  using  the  force  of  the  current." 
The  John  D.  Rockefeller,  (C.  C.  A.  4th  Cir. 
1921)  272  Fed.  67,  wherein  it  was  said: 
"As  all  vessels  navigating  the  Mississippi 
river  should  observe  these  rules  and  customs, 
navigators  have  a  right  to  expect  their  ob- 
servance by  each  other." 

Duty  where  signals  misunderstood. — 
"  Where  it  is  evident  to  a  navigator  of  a 
vessel    that   his   signals    are    misunderstood, 
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he  should  immediately  stop  and  reTene  mitil 
his  signals  are  understood,  and  he  will  be 
held  at  fault  for  failure  to  do  so."  The 
John  D.  RockefeUer,  (C.  C.  A.  4th  CHr.  1921) 
272  Fed.  67. 

Duty  where  other  yesaels  difregnxdiBg 
rales. — ^"A  rule  of  caution  laid  down  hy  the 
courts  —  to  be  applied,  however,  with  great 


discrimination  —  is  that,  when  one  Tessel 
sees,  or  should  see,  that  another  is  disre- 
garding the  required  precautions  against  col- 
lision, and  fails  to  take  reasonable  precau- 
tion herself,  in  view  of  the  remissness  of  the 
other  vessel,  both  will  be  held  at  fault."  The 
John  D.  RockefeUer,  (CCA.  4th  Cir. 
1921)   272  Fed.  67. 
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Vol.  II,  p.  546,  sec.  1  (a).    [First  ed., 

1909  Supp.,  p.  81.] 
Title  held  as  trtt8tee.-^Where  one  of  sev- 
eral co-authors  obtains  a  copyright  in  the 
joint  work  in  his  individual  name,  the  legal 
title  thereby  vested  in  him  is  held  in  trust 
for  his  co-authors.  Maurel  v.  Smith, 
(C  C  A.  2d  Cir.  1921)  271  Fed.  211. 

Vol.  II,  p.  548,  sec.  1  (e).     [First  ed., 

1909  Supp.,  p.  81.] 

"  Manufactured  "  goods  —  JDtsc  records, — 
In  Ricordi  &  Co.  v.  Columbia  Qraphophone 
Co.,  (8.  D.  N.  Y.  1920)  270  Fed.  822,  it 
was  held  that  disc  records  were  "manu- 
factured "  within  the  United  States  within 
the  meaning  of  this  section  where  eight  of 
the  nine  steps  in  the  process  of  "manufac- 
ture" of  the  commercial  re<!ords  were  taken 
by  the  defendant  in  the  United  States,  and 
that  the  ninth  step,  or  tiie  step  whidi  re- 
sulted, speaking  in  the  common  vernacular, 
in  putting  the  "  finishing  touches "  upon 
the  disc,  was  taken  by  the  defendant  at  its 
factory  in  Toronto,  Canada,  where  the  vari- 
ous parts,  such  as  wax  blanks,  wax  masters, 
wax  matrices,  mother  matrices,  stamping 
shells  and  backed-up  stampers,  were  shipped 
after  they  had  been  manufactured,  as  above 
stated,  within  the  United  States.  The  court 
said: 

"In  other  words,  the  'manufacture/ 
as  I  see  it,  commenced  when  the  song  was 
sung  by  the  artist  and  recorded  upon  the 
wax  master  record,  and  every  step  taken 
thereafter,  up  to  and  including  the  one  de- 
scribed in  para/rraph  '  8/  was  taken  within 
the  territorial   limits  of  the  United  States. 

"In  reaching  a  conclusion  in  respect  of 
the  issue  presented,  I  am  frank  to  confess 
that  in  view  of  the  fact  that  there  are  prac- 
tically no  judicial  'signboards'  hung  along 
the  pathway  that  I  have  been  forced  to  travel 
to  '  point  the  way,'  I  have  been  much  vexed 
in  reaching  a  conclusion." 

Vol.  II,  p.  553,  sec.  5.     [First  ed., 
1909  Supp.,  p.  83.] 

What  may  be  copyrighted  —  Book  previ- 
otwiy  published  abroad  in  foreign  language. — 
In  lUlian  Book  Co.  v.  Cardilli,  (S.  D.  N.  T. 


1918)  273  Fed.  619,  it  appeared  that  an 
Italian  wrote  a  song  in  Italy,  and  another' 
Italian  furnished  music  therefor;  both  words 
and  music  were  published  in  Naples  in  1913, 
and  forthwith  copyrighted  in  accordance 
with  the  law  of  Italy.  Each  copy  of  said 
words  and  music  sold,  stated  in  Italian  who 
was  the  proprietor,  that  said  proprietor 
owned  the  rights  for  all  countries,  and  that 
all  rights  were  reserved.  The  song  was  popu- 
lar, and  four  years  later  the  Italian  pro- 
prietor sold  to  the  plaintiff,  an  American 
corporation,  the  privilege  of  copyrighting 
and  selling  the  same  in  the  United  States, 
apparently  on  a  royalty  basis.  Thereupon 
the  plaintiff  did  copyright  words  and  music; 
the  registration  being  of  December  10,  1917, 
and  the  date  of  original  publication  stated 
as  September  1,  1913.  The  defendant  copied 
words  and  music  and  sold  the  same  aiter 
this  registration  date.  There  were  no  in- 
tervening rights,  as  that  phrase  is  commonly 
used  in  patent  litigation.  It  was  held  that 
the  publication  in  Italy  did  not  prevent  an 
American  copyright  four  years  later. 

A  trade  caitdogue, —  Cuts  used  in  a  cata- 
logue are  the  subject  of  copyright.  Camp* 
bell  V,  Wireback,  (C.  C.  A.  4th  Cir.  1920) 
200  Fed.  372.    The  court  said: 

"It  is  contended  here,  first,  that  the  cots 
reproduced  in  defendant's  catalogue  are  not 
copyrightable  matter,  but  this  contention  is 
refuted  Irf  abundant  authority.  It  is  suffi- 
cient to  cite  Westermann  Co.  v.  Dispatch  Co., 
249  U.  S.  100,  39  S.  Ct.  104,  03  L.  £d.  499, 
in  which  the  Supreme  Court  assumes  the 
validity  of  a  copyright  of  pictorial  illustra- 
tions of  styles  in  women's  apparel,  and  which 
therefore  seems  controlling  of  the  instant 
case.  Among  other  cases  of  like  import  and 
directly  in  point  are  Bleistein  v,  Donaldson 
Lithographing  Co.,  188  U.  S.  239,  23  S.  Ot 
298,  47  L.  'EA.  400,  which  sustains  a  copy- 
right on  circus  posters  showing  groups  of 
poiormers;  Da  Prato  Statuary  Co.  v,  Oui- 
liani  Statuary  Co.  (C.  C.)  189  Fed.  90,  hold- 
ing that  a  catalogue  of  cuts  of  pieces  of 
statuary  was  copyrightable;  White  Co.  v. 
Shapiro  (D.  C.)  227  Fed.  957,  sustaining  the 
copyright  of  a  catalogue  containing  cuts  of 
lighting  fixtures;  and  Stecher  Lithographic 
Co.  V.  Dunston  Lithographic  Co.  (D.  C.)  233 
Fed.  001,  upholding  the  copyright  of  chromes 
or  lithographs  of  certain  vegetable  products. 
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Bearing  in  mind  that  plaintiffs'  cuts  are 
made  from  drawings  which  'were  originally 
designed  and  prepared  hy  persons  of  skill 
and  artistic  capacity/  as  the  court  below 
finds,  the  case  in  hand  comes  clearly  within 
the  rule  which  we  believe  to  be  stated  cor- 
rectly in  Weil  on  Copyri^^ts,  p.  226,  as  fol- 
lows: 

'"A  mere  adTertisement  of  a  bare  list  of 
articles^  prices  or  facts  would  seem  not  to 
be  copyrightable.  It  would  lack  the  mini- 
mum of  originality  necessary  for  copyright. 
On  the  other  hand,  catalogues  or  other  ad- 
▼ertiaements  having  originality,  or  quoH 
artistic  character,  are  copyrightable.  It  re- 
quires very  little  originality  indeed  to  render 
proposed  advertising  matter  copyrightable.'^ 

A  trade-mark  directory  of  the  jewelry 
trade  with  the  names  and  addresses  of 
jewelers  classified  under  different  heads  and 
arranged  alphabetically  with  illustrations  of 
the  trade-marks  used  by  each  ie  the  subject 
of  protection  under  this  act.  Jewelers'  Cir- 
cular Pub.  Co.  V,  Keystone  Pub.  Co.,  (S.  D. 
N.  Y.  1921)  274  Fed.  982. 

Vol.  II,  p.  562,  sec.  8.     [First  ed., 

1909  Supp.,  p.  83.] 

A  partnership  may  obtain  a  copyright  in 
the  firm  name  even  if  that  name  indicates  a 
corporation.  Campbell  v.  Wireback,  (C.  C.  A. 
4th  Cir.  1920)   269  Fed.  372. 

Aliens — Statement  of  citizenship. — As  to 
the  necessity  of  a  statement  of  citizenship 
in  an  application  for  a  copyright,  it  has  been 
said  in  a  case  in  which  the  question  of  neces- 
sity WHS  raised: 

"As  to  the  matter  of  citizenship,  it  is 
enough  to  say  that  there  is  no  statutory 
requirement  for  the  inclusion  of  a  statement 
of  citizenship  or  domicile  in  the  application 
for  copyright;  nor,  so  far  as  we  are  advised, 
was  such  a  statement  required  by  any  rule 
of  the  register's  oflice  in  1911  when  plain- 
tiff's first  application  was  filed.  And  the 
rule  adopted  in  1913  and  since  in  force  pre- 
scribes merely  refusal  of  registration  as  the 
penalty  for  its  nonobservance.  We  are 
therefore  constrained  to  hold,  without  argu- 
ing the  point,  that  the  acceptance  of  plain- 
tiff's applications  operated  as  a  waiver  of 
the  administrative  regulation,  if  in  fact  it 
was  not  strictly  observed,  and  that  the  action 
of  the  register  in  issuing  to  them  the  cer- 
tificates of  registration  cannot  be  collaterally 
attacked  in  this  proceeding.  In  short,  we 
are  of  opinion  that  plaintiffs  have  substan- 
tially complied  with  the  statute  and  that  the 
copyrights  obtained  by  them  are  entitled  to 
full  protection."  Campbell  v.  Wireback, 
(C.  C.  A.  4th  Cir.  1920)   269  Fed.  372. 

Vol.  II,  p.  580,  sec.  23.     [First  ed., 

1909  Supp.,  p.  23.] 
Peraoos  entitled  to  renewal. — "No  assign- 
ment of  copyright  or  of  right  to  copyright. 


can  anticipate  or  assign  away  the  right  of 
renewal  which  is  conferred  upon  the  author, 
widow,  children,  next  of  kin,  'or  executor  by 
the  statute.  In  other  words,  the  property 
right  obtained  by  the  filing  of  a  copyright 
is  the  power  to  prevent  copying  or  use  of 
the  material  during  the  period  provided  for 
by  statute.  Neither  the  author  nor  his  as- 
signee possess  any  rights  or  powers  which 
can  be  transferred  in  such  a  way  as  to  run 
beyond  that  period.  When  the  renewal  of 
the  copyright  is  sought,  a  new  property  right 
is  created  and  a  new  power  to  prevent  copy- 
ing given  to  the  persons  entitled,  not  in  any 
way  dependent  upon  the  previous  bestowal 
of  a  similar  authority. 

"When  there  are  no  widow,  children,  or 
next  of  kin,  and  the  right  of  renewal  vests 
in  an  executor,  the  right  must  become  prop- 
erty which  is  a  part  of  the  estate.  Upon  the 
happening  of  the  condition  subsequent,  the 
estate  thus  gains  the  renewal  of  the  copy- 
right, and  the  person  then  entitled  to  re- 
ceive the  estate  or  that  part  of  it  which  in- 
cludes the  renewed  copyright  will  receive  the 
benefit  at  the  hands  of  the  executor.  No 
formal  transfer  by  the  executor  is  necessary, 
as  evidently  the  Reenter  can  hold  this  prop- 
erty right  only  subject  to  accounting  for 
and  turning  over  the  estate."  Fox  Film 
Corp.  <7.  Knowles,  (E.  D.  N.  Y.  1921)  274 
Fed.  731. 

Disposition  of  right  by  wilL — An  author 
who  died  more  than  a  yeAr  previous  to  the 
expiration  of  his  copyright  has  no  power 
to  make  any  disposition  by  will  of  the  right 
to  renew  hia  copyright.  Fox  Film  Corp.  v. 
Knowles,  (E.  D.  N.  Y.  1921)   274  Fed.  731. 

If otice  of  copyright  after  renewal  by  ex- 
ecutor held  aufficient  in  Fox  Film  Corp.  v. 
Knowles,   (E.  D.  N.  Y.  1921)   274  Fed.  731. 

Vol.  II,  p.  581,  sec.  24.     [First  ed., 
1909  Supp.,  p.  87.] 

Pnrpoae  and  scope  of  section. —  It  is  said 
to  be  regarded  as  settled  that  the  proprietor 
of  an  existing  copyright  as  such  has  no  right 
to  a  renewal,  that  the  statute  confers  no 
right  of  renewal  upon  administrators,  and 
that  the  piurpose  of  the  statutory  renewal 
provisions  is  to  give  to  the  persons  enumer- 
ated in  the  order  of  their  enumeration  a 
new  right  or  estate,  not  growing  legally  out 
of  the  original  copyright  property,  but  a 
new  creation  for  the  benefit  (if  the  author 
be  dead)  of  those  naturally  dependent  upon 
or  properly  expectant  of  the  author's  bounty. 
Silverman  v.  Sunrise  Pictures  Corp.,  (C.  C.  A. 
2d  Cir.  1921)   273  Fed.  909. 

Right  of  author  to  devise. — "It  is  plain 
from  the  language  of  the  act,  and  from  the 
design  and  purpose  thereof  as  expressed  by 
congressional  committee  and  recognized  by 
courts,  that  the  author  cannot  take  away 
the  rights  of  widow,  children,  etc.,  before 
the  opening  of  the  last  year  of  original  copy- 


412 


FED.  STAT.  ANN.— 1921  SUPP. 


right.  It  is  not  until  then  that  any  estite 
or  chose  in  action  arises  or  exists;  and  when 
such  right  arises  it  is  —  as  above  stated  — 
a  new  estate,  not  a  true  extension  of  the 
existing  copyright.  If  it  were  otherwise,^ 
the  author  could  grant  to  his  first  publisher 
the  renewal  right  eo  nomine,  which  is  ex* 
actly  what  the  statute  was  designed  to  pre- 
vent. 

"  But  what  may  be  assigned  can  ordinarily 
be  devised,  and  it  results  that  before  the 
statutory  year  the  author  cannot  devise  the 
renewal  right."  Silverman  v.  Sunrise  Pic- 
tures Corp.,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  909. 

Next  of  kin. — Where  an  author  died  in 
1909  leaving  her  surviving  neither  husband, 
children,  nor  any  descendants  of  children  de- 
ceased, and  the  executors  of  her  will  after 
having  administered  her  estate  were  fully 
and  finally  discharged  in  1911  it  was  held 
that  her  two  sisters  as  next  of  kin  were  en- 
titled to  apply  in  1915  for  a  renewal  of  a 
copyright  which  expired  that  year  they  be- 
ing authorized  so  to  do  for  themselves  and 
their  fellow  owners  in  common,  their  act 
being  in  law  the  act  of  all.  Silverman  v. 
Sunrise  Pictures  Corp.,  (C:  C.  A.  2d  (Xr. 
1921)    273  Fed.   909. 

Vol.  II,  p.  581,  sec.  25.     [First  ed., 
1909  Supp.,  p.  87.] 

Seisure  of  copiea. — The  writ  of  seizure 
authorized  by  the  Supreme  Court  rules  as . 
the  proper  procedure  to  enforce  this  section 
must,  of  course,  be  read  upon  the  statute, 
and  no  marshal  should  seize  any  copies 
which  have  been  sold  to  persons  not  in- 
fringers; since  that  use  does  not  make  one 
an  infringer  as  in  the  case  of  a  patent. 
Where  the  infringing  books  were  not  sold 
but  lent  to  the  defendant's  customers,  the 
court  said: 

"  Now,  it  is  true  that  at  first  blush  it 
might  seem  (the  bailment  being  determin- 
able at  will  by  the  bailor)  that  the  writ 
of  seizure  might  interrupt  the  bailee's  pos- 
session, precisely  as  it  can  the  bailor's.  Yet 
it  appears  to  me  that  this  would  be  improper. 
The  statute,  which  is  highly  penal,  cannot 
be  supposed  to  go  further  than  it  says,  and 
it  is  expressly  limited  to  infringers;  all 
rights,  including  the  right  of  possession  by 
others,  must  be  immune  from  violent  inter- 
ruption, unless  there  is  express  warrant  for 
it.  And  so  the  possession  of  innocent  bailees 
should  be  respected,  because  it  is  legal,  and 
should  be  disturbed  only  imder  the  tcrma 
of  the  agreement  which  created  it.  They 
are  free  to  enjoy  the  piratical  copies,  suV 
ject  to  the  reserved  rights  of  the  defendant. 
If  so,  the  plaintiff  must  work  out  its  right 
to  forfeit  through  the  defendant's  right  to 
recall  the  books,  and  will  be  enjoined  from 
its  proposed  course  of  seizing  these  books 
in  the  hands  of  the  defendant's  customers. 


There  is  an  especial  ground  in  equity  for 
this,  because,  while  such  violence  would  be 
extremely  disastrous  to  the  defendant's  busi- 
ness, it  could  not  possibly  benefit  the  plain- 
tiff if  the  defendant  recalls  the  books  within 
a  short  time."  Jewelers'  Circular  Pub.  Co. 
V.  Keystone  Pub.  Co.,  (S.  D.  N.  Y.  1921) 
274  Fed.   932. 

Pleading. — ^Where  jurisdiction  is  undoubted 
and  an  objection  is  made  that  the  plaintiff 
has  failed  to  allege  a  cause  of  action  because 
it  has  neglected  to  state  specifically  that  an 
executor  recording  a  copyright  and  claiming 
the  copyright  as  legatee  took  such  action  in 
the  absence  of  any  living  widow,  children, 
or  next  of  kin  of  the  author,  it  has  been  de- 
clared that  an  allegation  that  action  was 
had  by  an  executor  plainly  imports  a  will, 
thus  excluding  next  of  kin  under  the  statute, 
and  that  an  allegation  that  the  copyright 
was  duly  obtained  when  admitted  for  the  pur- 
pose of  a  motion  to  dismiss  makes  it  unneces- 
sary to  specifically  allege  the  nonexistence  of 
other  persons  entitled.  Fox  Film  Corp.  c. 
Knowles,   (E.  D.  N.  Y.   1921)    274  Fed.  731. 

Damages  as  discretionary  with  judge.— In 
a  case  where  the  damages  are  indirect  and 
not  capable  of  ascertainment,  the  compensa- 
tion which  the  copyright  proprietor  shall 
receive  for  the  injuries  caused  by  the  in- 
fringer is  committed  to  the  discretion  of  the 
trial  judge.  Campbell  v.  Wireback,  (C.  C.  A. 
4th   Cir.    1920)    2«9   Fed.   872. 

Vol.  II,  p.  593,  sec.  36.     [First  ed., 

1909  Supp.,  p.  91.] 
II.  IifjuNcnoKs  Ain)  Acconznnfo  (p.  601) 

When  a  play  liaa  obtained  such  popularity 
that  its  name  has  plainly  acquired  a  sec- 
ondary signification  (i.  e.,  one  suggestive  of 
that  particular  play)  equity  will,  under  the 
rules  of  unfair  competition,  prevent  the  use 
of  the  same  name,  or  any  colorable  imita- 
tion thereof,  as  descriptive  of  another  and 
competing  production.  National  Picture 
Theatres  r.  Foundation  Film  Corp.,  (C.  C.  A. 
2d  Cir.   1920)   286  Fed.  208. 

Where  unfair  competition  is  charged 
''  the  rights  of  the  parties  are  to  be  deter- 
mined [by  principles]  similar  to  those 
which  are  well  known  to  govern  trade-marks, 
although  the  combination  of  elements  is  more 
complex  than  in  devices  which  commonly  go 
by  that  name  "  (per  Holmes,  J.,  New  Eng- 
land, etc.,  Co.  V.  Marlborough,  etc.,  Co.,  168 
Mass.  154,  46  N.  £.  386,  60  Am.  St.  Rep. 
377). 

"To  expand  this  thought:  The  plaintiff 
must  have  a  right  in  bein^,  an  actual  prop- 
erty, to  protect  .  .  .  there  must  be  a  real 
present  or  prospective  competition,  that  is, 
an  endeavor  to  get  the  same  trade  from  the 
same  people  at  the  same  time;  and  that  en- 
deavor must  on  the  defendant's  part  he  un- 
fair, that  is  with  a  wrongful  intent  to  '  gain 
the  advantages  of  that  celebrity'    ...    of 
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which  plaintiff  is  the  owner;  but  such  intent, 
though  it  mu»t  be  deemed  to  exist  in  fact, 
may  be  inferred  from  the  inevitable  conse- 
quences of  the  act  complained  of."  National 
Picture  Theatres  v.  Foundation  Film  Corp., 
(C.  C.  A.  2d  Cir.  1920)   266  Fed.  208. 

Right  of  admiBiBtTator. —  In  holding  that 
an  administrator  is  not  entitled  to  maintain 
a  suit  for  an  injunction  and  accounting  for 
infringement  of  a  copyright,  it  has  been  said: 

"Under  the  original  Copyright  Act  of  1790 
(1  Stat.  124),  the  right  of  renewal  was 
given  to  an  author,  his  executors,  adminis- 
trators, or  assigns.  But  the  Act  of  1831 
(4  Stat.  436)  and  all  subsequent  acts  have 
confined  the  right  of  renewal  to  the  author 
if  living  'or  the  widow,  widower  or  chil- 
dren of  the  author,  if  the  author  be  not  liv- 
ing, or  if  such  author,  widow,  widower  or 
children  be  not  living,  then  by  the  author's 
executors,  or  in  the  absence  of  a  will,  his 
next  of  kin.'  It  will  be  noticed  that  while 
an  executor  is  mentioned  an  administrator 
is  not  and  therefore  has  been  regarded  as 
excluded.  White-Smith  Music  Publishing 
Co.  V.  Goff,  (C.  C.)  180  Fed.  256,  258.  The 
right  of  renewal  does  not  follow  the  author's 
.  estate  but  the  renewal  right  is  derived 
directly  from  the  statute."  Banks  v.  Gor- 
don, (C.  C.  A.  2d  Cir.  1921)  272  Fed.  821. 

Complaint  must  show  title. —  In  an  action 
for  infringement  of  copyright  the  plaintifTs 
bill  must  show  title  in  the  plaintiff  to  the 
relief  sought.  The  complainant  must  show 
his  title  not  merely  by  an  allegation  that  he 
is  the  proprietor  but  by  setting  forth  facts 
which  show  how  he  became  proprietor  and 


why  he  has  the  right  to  bring  the  action. 
Danks  r.  Gordon,  (C.  C.  A.  2d  Cir.  1921) 
272  Fed.  821. 

Effect  of  decree  in  another  district. —  On  an 
application  for  an  injunction  against  the  pro- 
duction of  a  play  on  the  ground  that  it  is  an 
infringement  of  copyright  a  district  court 
is  not  bound  by  a  consent  decree  in  another 
district  against  other  defendants.  Hodgson 
r.  Vroom,  (C.  C.  A.  2d  Cir.  1920)  266  Fed. 
267. 

Appellate  review. — The  power  of  the  Cir- 
cuit Court  of  Appeals  to  review  a  decree 
refusing  an  application  for  an  injunction 
against  the  production  of  a  play  on  the 
ground  that  it  is  an  infringement  of  copy- 
right, is  not  hampered  by  a  consent  decree 
to  an  injunction  against  other  detendants 
in  a  different  district  court  than  that  from 
which  the  appeal  in  the  present  case  is  taken. 
Hodgson  V.  Vroom,  (C.  C.  A.  2d  Cir.  1920) 
266  Fed.  267. 

Vol.  II,  p.  609,  sec.  42.     [First  ed., 
1909  Supp.,  p.  91.] 

Aisignment  of  motion  picture  rights. — ^The 
owners  of  a  copjrright  on  a  book  or  play  owii 
the  right  to  represent  on  a  screen  photo- 
graphs telling  the  copyrighted  story  %nd  this 
right  may  be  assigned.  National  Picture 
Theatres  v.  Foundation  Film  Corp.,  (C.  C.  A. 
2(1  Cir.  1920)  266  Fed.  208. 

Mortgage  of  copyright. —  Copyrights  can 
he  mortgaged  only  under  the  Federal  Copy- 
right Law.  In  re  Leslie- Judge  Co.,  (C.  C.  A. 
2d  Cir.  1921)   272  Fed.  886. 
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Vol.  II,  p.  624,  sec.  823.     [First  ed., 

vol.  II,  p.  276.] 

Apportionment  at  law. — At  law  there  is 
no  apportionment  of  coses  and  the  judgment 
run8  in  solido  against  all  the  defendants. 
American  Nat.  Bank  v.  Commercial  Nat. 
Bank.   (S.  D.  Ga.   1920)  268  Fed.  688. 

Apportionment  in  equity. —  In  equity  the 
court  has  a  discretion  as  to  the  costs,  and 
may  impose  them  all  upon  one  party,  or 
may  divide  them  in  such  manner  as  it  lees 
fit.  This  power  in  the  court  over  costs  In 
equity  cases  is  not  arbitrary,  and  must  be 
exercised  with  sound  discretion.  The  usual 
practice  in  equity,  where  there  are  several 
defendatits,  all  of  whom  are  cast, in  the  suit, 
is  to  award  the  complainant  costs  in  solido 
against  all  of  them,  but  the  rule'  may  be 
varied  when  the  losing  parties  can  show 
that  equity  and  good  conscience  require  a 
different  judgment.  American  Nat.  Bank  V. 
Commercial  Nat.  Bank,  (S.  B.  Ga.  1920) 
268  Fed.  688. 


Vol.  II,  p.  628,  sec.  824.     [First  ed., 

vol.  II,  p.  278.] 

''Final  hearing  in  equity  or  admiralty"-^ 
In  general. — "  The  language  of  the  statute  is 
not  'on  the  final  hearing  of  the  controversy,' 
but  merely  'on  the  final  hearing/  so  that 
the  proctor  must  represent  the  libelant's 
claim  to  a  decree  on  some  final  hearing  which 
disposes  of  the  case  as  made  in  the  libel, 
whether  this  decree  is  made  on  the  law,  or 
w^hether  it  is  made  on  a  disputed  state  of 
facts,  or  whether  it  ie  made  on  an  agreed 
state  of  facts.  If  the  cause  was  dismissed 
by  the  libelant,  or  was  disposed  of  in  some 
such  manner,  there  is  never  such  final  hear- 
ing as  entitles  the  proctor  to  have  his  fee 
taxed;  but,  on  the  other  hand,  there  is  noth- 
ing in  the  statute  which  limits  the  allow 
ance  of  the  fee  to  cases  in  which  there  is  a 
controversy  over  the  law  or  facta.  We  should 
follow  the  statute,  and  not  try  and  distort 
its  meaning,  but  give  its  words  their   fair 
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and  ordinary  meaning."  The  Bluefields, 
(S.  D.  Ala.  1921)   273  Fed.  268. 

On  payment  of  money  into  court. —  In  The 
Bluefielda,  (S.  D.  Ala.  1921)  273- Fed.  268, 
in  which  a  libel  wag  filed  by  a  sailor  for 
wages  due  and  the  vessel  paid  the  amount 
of  the  sailor's  demand  and  accrued  costs  into 
court,  the  court  said: 

"  It  is  conceded  in  argument  that,  if  no 
appearance  had  been  made  by  the  vessel  or 
her  owner,  the  libelant  could  have  taken  a 
decree  pro  confesso,  and  then  on  the  sub- 
mission have  obtained  a  final  decree,  which 
would  have  authorized  the  taxing  of  his  fee. 
Contention  is  made,  though,  that  because  the 
money  has  been  paid  in  court  the  libelant 
must  dismiss  his  libel,  ao  that  the  fee  can- 
not be  .taxed.  I  know  of  no  power  on  the 
part  of  the  defendant  to  control  the  conduct 
by  the  libelant  of  his  cause,  and  it  teems  to 
me  that,  where  the  money  has  been  paid  into 
the  court  by  the  vessel,  the  libelant  has  lua 
option  either  to  dismiss  the  libel  and  take 
the  money,  in  which  event  no  fee  could  be 
taxed,  or  to  ask,  as  he  here  has  done,  for  a 
final  decree  because  of  the  confession  made 
by  the  payment  into  court  of  his  wages.  It 
seems  to  me  that  a  decree  so  rendered  would 
be  such  a  final  hearing  as  was  contemplated 
by  section  824,  though  there  is  no  controversy 
or  dispute  over  the  facts  or  law  as  stated 
in  the  libel;  the  only  dispute  being  whether 
or  not  the  taxed  fee  shall  be  allowed.  Again, 
if  the  proctor  is  entitled  to  his  fee  on  a 
final  decree  on  a  decree  pro  confesso,  or  on 
a  plea  filed  confessing  Ids  cause,  how  can 
claimant  contend  that,  if  he  does  less  than 
expressly  confess  the  demand  by  merely  pay- 
ing the  money  into  court,  the  right  to  the 
fee  is  defeated.    It  is  further  contended  that 


this  libel  was  improperly  filed,  because  the 
libelant  was  informed  before  it  was  filed,  and 
at  the  time  he  made  his  demand  for  his 
money,  that  his  wages  would  be  paid  on  the 
following  day,  and  that  the  litigation  was 
vexatious,  and  no  costs  should  be  allowed. 
In  this  case  I  find  that  the  sailor  honestly 
believed  that  the  owner  was  going  to  deduct 
the  hospital  bill  from  his  wages  before  pay- 
ment, and  there  was  no  impropriety  in  hit 
bringing  suit  when  he  did. 

"The  decree  will  therefore  be  entered  in 
accordance  with  this  opini<xi,  and  the  clerk 
is  hereby  directed  that,  when  the  decree  is 
finally  entered,  he  will  tax  a  fee  of  $10  for 
libelant's  proctor." 

Vol.  II,  p.  640,  sec.  973.    [First  ed., 

vol.  II,  p.  289.] 

Where  disclaimer  unneceaaaty. —  Failure  to 
file  disclaimer  before  suit  is  begun  affects 
only  the  costs  in  the  court  below,  and  has  no 
relation  to  costs  in  the  Circuit  Court  of 
Appeals.  So  far  as  substantial  relief  is  con- 
cerned disclaimer  before  suit  brought  is  not 
essential.  Excelsior  6teel  Furnace  Co.  o. 
Williamson  Heater  Co.,  (C.  C.  A.  6th  Cir. 
1920)   260  Fed.  614. 

* 

Vol.  II,  p.  644,  sec.  983.    [First  ed., 

vol.  II,  p.  291.] 
The  word  ''Uw,"  as  used  in  this  section 
has  reference  to  the  law  administered  in  the 
federal  courts;  that  ia,  federal  law,  and 
also  state  law,  in  so  far  as  the  latter  is  not 
inconsistent  with  the  former.  Morris-Turner 
Livestock  Co.  v.  Director  General,  (D.  C. 
Mont.  1920)   266  Fed.  600. 
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Vol.  II,  p.  654,  sec.  1014.     [First 

ed.,  vol.  II,  p.  321.] 

Following  state  practice  generally  —  Mode 
of  process. — ''  Proceedings  for  holding  an  ac- 
cused person  to  answer  a  criminal  charge 
are  assimilated  to  those  under  the  laws  of 
the  state  in  which  the  proceedings  take 
place,  and  all  the  regulations  and  steps 
incidoit  to  the  proceeding  before  a  United 
States  commissioner,  from  its  commencement 
to  its  close,  are  guided  by  the  state  laws, 
so  far  as  they  may  be  applicable  to  the  fed- 
eral eourte,  if  no  rule  upon  the  same  sub- 
ject has  been  prescribed  by  the  federal 
sUtutes."  U.  S.  V.  Borkowski.  (8.  D.  Ohio 
1920)  268  Fed.  408;  U.  S.  v.  Maresca,  (S.  D. 
N.  Y.  1920)  266  Fed.  713. 

The  usual  mode  of  process  which  the  stat- 
ute requires  to  be  followed  clearly  applies 
only  to  the  procedure  by  which  the  ufTender 


may  "  be  arrested  and  imprisoned  or  bailed," 
and  not  the  procedure  in  connection  with  his 
indictment.  U.  6.  t?.  Powlowski,  (E.  D.  Pa. 
1921)   270  Fed.  285. 

Proceeding  for  arrests,  which  include  aeii- 
ures  under  warrants  should  conform  to  the 
practice  of  the  state  in  which  issued.  U.  S. 
V.  Maresca,  (S.  D.  N.  Y.  1920)  266  Fed.  713. 

Applicability  to  Volstead  Act— Section  8 
of  the  National  Prohibition  Enforcement  Act 
(1919  Supp.  Fed.  St.  Ann.  p.  205)  makes 
this  section  applicable  in  the  enforcement  of 
that  act,  and  the  power  of  state  officers  to 
proceed  under  that  act  exists  only  as  thia 
section  provides.  Lenski  c.  O'Brien,  (Mo. 
App.  1921)   232  a  W.  235. 

Under  this  section  and  section  2  of  Title  11 
of  the  National  Prohibition  Enforcement  Act 
(1919  Supp.  Fed.  St.  Ann.  p.  205)  a  warrant 
for  the  arrest  of  a  violator  of  the  Prohibition 
Enforcement   Act   may   be   issued  to  a   mu- 
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nicipal  police  oiBoer.    Harris  v.  Superior  Ct, 
(CaL  App.  1021 )  196  Pac  896. 

Prelimiiiary  ezaminatioiu  —  Oonfeuion  6f 
defendant,'^  It  is  said  that,  while  the  au* 
thorities  are  not  uniform,  ''a  oonfeseion, 
freely  and  Toluntarily  made,  with  full  knowl- 
edge that  the  accnaed  is  not  required  to  make 
it,  and,  if  made,  it  may  be  used  as  evidence 
against  him,  is  sufficient  to  constitute  prob- 
able cause,  and  warrant  the  commissioner  in 
holding  the  accused  without  further  evidence 
of  the  corpus  delicti."  U.  S.  v,  KaJlas,  (W. 
D.  Wash.  1921 )  272  Fed.  742. 

Jurisdiction — "Offense  agadnet  the  United 
States." — "  It  must  always  be  kept  in  mind 
that  federal  officers  and  courts  have  no  power 
or  jurisdiction  to  arrest,  try,  or  punish  a 
citizen,  unless  the  act  with  which  he  is 
charged  violates  a  federal  statute.  In  that 
respect  their  power  is  subject  to  limitations 
not  imposed  upon  state  officers  and  courts 
having  jurisdiction  to  arrest,  to  try,  and  to 
punish  for  what  are  known  as  'common-law 
ofTcnscs.*  "—Ew  p.  Harvell,  (E.  D.  K  C.  1920) 
267  Fed.  997. 

Bail. —  It  is  said  to  be  evident  from  a 
reading  of  this  section  that  it  was  not 
within  the  mind  of  Congress  to  limit  the 
bail  soleJy  to  the  old  common  law  form  and 
"that  in  those  cases  where  the  penalty  of 
the  bond  is  payable  in  money,  and  money  to 
the  amount  thereof  is  tendered  as  security, 
together  with  a  recognizance,  they  should  be 
accepted,  and  it  is  not  within  the  discretion 
of  the  court  to  reject  them."  Rowan  v.  Ran- 
dolph, (G.  O.  A.  7th  Gir.  1920)  268  Fed.  527. 

Review  fty  haheae  corpus, —  In  a  habeas 
corpus  proceeding  the  court  will  assume,  in 
the  absence  of  the  evidence  taken  before  the 
commissioner  and  approved  by  the  District 
Judge,  that  their  finding  of  probable  cause 
was  sustained  by  competent  evidence,  bearing 
in  mind,  also,  that  on  this  proceeding  the 
court  would  not  in  any  event  look  into  the 
weight  of  evidence  on  that  question.  Rows 
9.  Boyle,  (C.  C.  A.  9th  Cir.  1920)  268  Fed. 
809. 

Even  though  the  government  failed  to  in* 
stitute  removal  proceedings  and  illegally  re* 
moved  a  prisoner  to  another  district  by  mere 
direction  of  the  attorney  general  to  the  war* 
den  of  the  prison  where  he  was  confined, 
he  is  not  entitled  for  that  reason  to  his  dis- 
charge on  habeas  corpus  but  he  having  come 
within  the  jurisdiction  of  the  court  under 
the  rule  in  the  authoritative  decisions  of  the 
Supreme  Court,  the  government  could,  as  it 
did,  serve  the  officer  in  charge  of  the  person 
of  the  prisoner  with  a  writ  of  habeas  corpus 
ad  prosequendum  to  prosecute  and  place  him 
on  trial.  Ex  p.  Lamar,  (C.  C.  A.  2d  C^r. 
1921 )   274  Fed.  160. 

Validity  of  bond  or  recognisance. — "  Where 
an  oifender  has  been  bailed  agreeably  to  the 
usual  mode  of  process  of  the  laws  of  the 
state  where  the  offense  is  charged  to  have 
been  committed,  the  laws  of  that  state  are 


to  be  looked  to  to  determine  the  sufficiency 
of  the  procedure  taken."  U.  S.  v.  Davenport, 
(W.  D.  Tex.  1920)  266  Fed.  426. 

In  U.  S.  V.  Davenport,  (W.  D.  Tex.  1920) 
266  Fed.  426,  it  was  held  that  the  bond  and 
judgment  were  sufficient  where  t^ey  set  out 
the  offense  as  embeszlement  from  a  national 
bank  without  specifically  stating  that  it  was 
from  a  Federal  Reserve  Bank. 

Action  on  th«  foiMted  bead  or  recog- 
nisance—  Issues, —  In  an  action  on  a  bail 
bond  of  one  indicted  under  section  5209  of 
the  Revised  Statutes,  it  has  been  said: 

''The  issues  are  measured  by  the  terms 
of  the  bond  and  the  recitations  of  the  judg- 
ment nisi.  There  seems  no  reason  for  a 
strict  or  highly  technical  construction  of  law 
in  favor  of  defendants.  This  action  does  not 
involve  the  guilt  or  innocence,  conviction  or 
acquittal,  of  any  one.  It  is  not  a  criminal 
case.  The  bail  bond  is  a  contract  between 
the  sureties  and  the  government.  Upon  the 
failure  of  the  principal  to  appear  the  sureties 
become  debtors."  U.  fi.  p,  Davenport,  (W.  D. 
Tez.  1920)   266  Fed.  425. 

Removal  of  Accused  to  Trial  Distbict 

Indictment  —  Sufficiency, —  If  there  is  any 
doubt  as  to  the  validity  or  sufficiency  of  the 
indictment^  the  proper  court  for  the  resolu- 
tion of  any  such  question  is  that  in  which 
the  indictment  has  been  returned,  and  not 
that  where  proceedings  in  removal  are  in- 
stituted. Rows  V  Boyle,  (C.  C.  A.  9th  Gir. 
1920)  268  Fed.  809. 

Indictment  prima  facie. —  Where  in  a  pro- 
ceeding for  removal  to  another  jurisdiction 
the  government  introduces  an  indictment  and 
the  prisoner  admits  that  he  is  the  person 
named  therein  a  prima  fade  case  is  estab- 
lished. Rowe  V,  Boyle,  (C.  C.  A.  9th  Cir. 
1920)  268  Fed.  809. 

Probable  cause, —  "  The  Supreme  Court  has 
mapped  out  with  clearness  the  procedure 
under  section  1014  of  the  Revised  Statutes 
where  it  is  sought  to  remove  a  defendant 
from  the  district  where  arrested  to  that 
where  the  offense  is  triable.  It  is  distinctly 
ruled  that,  while  the  indictment  constitutes 
prima  facie  evidence  of  probable  cause,  it  is 
not  conclusive,  and  evidence  may  be  offered 
by  the  defendant  tending  to  show  that  no 
offense  triable  in  the  district  to  which  re- 
moval is  sought  has  been  committed;  that  in 
such  a  proc^inff  the  function  of  the  judge 
is  not  ministerial,  but  judicial;  that — 'he 
must  look  into  the  indictment,  to  ascertain 
whether  an  offense  against  the  United  States 
is  charged,  find  whether  there  was  probable 
cause,  and  determine  whether  the  court  to 
whidi  the  accused  is  sought  to  be  removed 
has  jurisdiction  of  the  same.  The  liberty  of 
the  citizen,  and  his  general  right  to  be  tried 
in  a  tribunal  or  formn  of  his  domicile,  im* 
poses  upon  the  judge  the  duty  of  consid* 
ering  and  passing  upon  those  questions.' 
Tinsley  f>.  Treat,  205  U.  S.  20,  27  Sup.  Ct. 
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430,  61  L.  ed.  680;  Beavers  r.  Henkel,  194 
U.  S.  73,  24  Sup.  Ct.  605,  48  L.  ^d.  882.V 
*U.  S.  V,  Yount,  (W.  D.  Pa.  1920)  267  Fed. 
861. 

Order  of  remoTal  interlocutory. — An  order 
removing  defendants  to  another  district  is 
interlocutory  and  not  appealable.  Murray 
r.  U.  S.,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  622. 

Vol.  II,  p.  674,  sec.  1.      [Fir>t  ed., 

vol.  II,  p.  334.] 
Arrest  without  warrant. — A  federal  oflScer 
on  arresting  a  person  without  a  warrant 
must  take  him  before  a  magistrate  for  a 
hearing.  Ew  p.  Harvell,  (£.  D.  N.  C.  1920) 
267  Fed.  997. 

Vol.  II,  p.  676,  sec.  1024.    [First  ed., 
vol.. II,  p.  337.] 

.  Election  of  counts.— The  denial  by  the 
court  in  the  eocercise  of  its  discretion  of  a 
motion  for  election  is  not  reviewable  error. 
Corbin  v.  U.  S.,  (C.  C.  A.  5th  Cir.  1920) 
264  Fed.  669. 

Offenses  held  to  have  been  properly  joined. 
—  Duplicity  in  an  indictment  consists  in 
the  joinder  of  two  or  more  distinct  defenses 
in  one  count,  and  hence  where  two  forgeries 
alleged  in  an  indictment  are  -plainly  de- 
scribable  as  "  two  or  more  acts  or  transao- 
tions  connected  together  "  the  joinder  is  not 
duplicitons  and  is  expressly  permitted  under 
this  section.  Epstein  v.  U.  S.,  (O.  C.  A.  2d 
Cir.  1921)   271  Fed.  282. 

It  has  been  held  that  an  indictment  charg- 
ing the  concealment  of  smoking  opium  la 
violation  of  section  2  of  the  Act  of  Feb.  9, 
1909,  as  amended  by  the  Act  of  Jan.  17,  1914 
(3  Fed.  Stat.  Ann.  (2d  ed.)  p.  726)  may  be 
properly  consolidated  and  tried  with  an  in- 
dictment charging  the  manufacture  of  smok- 
ing opium  in  violation  of  section  1  of  the 
Act  of  Dec.  17,  1914,  (4  Fed.  Stat.  Ann. 
(2d  ed.)  p.  178).  Toy  r.  U.  8.,  (C.  O.  A. 
2d  Cir.  1920)  266  Fed.  326. 

It  is  proper  to  charge  in  different  counts 
of  an  indictment  a  conspiracy  to  commit  an 
offense  against  the  United  States  where  the 
offenses  charged  all  belong  to  the  same  class 
of  crimes.  Anderson  <?.  U.  S.,  (C.  C.  A. 
8th  Cir.  1921)  273  Fed.  20. 

A  court  may  order  separate  actions  for 
repeated  violations  of  an  injunction  to  be 
consolidated  for  trial  and  to  direct  the  trial 
of  all  the  charges  against  the  defendant  to 
a  single  jury.  Jennings  v.  U.  8.,  (C.  C.  A. 
8th  Cir.   1920)   264  Fed.  899. 

Offenses  against  the  White  Slave  Act  grow- 
ing out  of  the  same  transaction  may  be  so 
connected  as  to  permit  of  their  joincfer  in 
one  indictment  in  separate  counts.  Freed  o. 
U.  8.,  (App.  Cas.  D.  C.  1920)  266  Fed. 
1012. 

Counts  for  misdemeanor  and  felony  may 
be  joined  under  this  section.    Phillips  c.  TJ.  8., 
(C.  C.  A.  5th  dr.  1920)  264  Fed.  667. 


.  Indictments  held  to  h«ve  been  properly 
consolidated. — ^An  indictment  under  the  Penal 
•I AW,  section  13  (7  Fed.  Stat.  Ann.  (2d 
ed.)  p.  249,  sec.  4898)  for  providing  and 
preparing'  a  military  enterprise  against  a 
nation  with  whom  the  United  States  is  at 
peace  may  be  consolidated  with  an  indict- 
ment for  a  conspiracy  to  commit  such  offense. 
Jacobaen  9,  U.  8.,  (C.  C.  A.  7th  Qr.  1921) 
272  Fed.  899. 

Separate  punishment  for  each  offense.— 
Where  counts  really  charge  separate  offenses, 
though  connected  together  and  so  capable  of 
v'oinder  under  this  section,  sentence  may  be 
imposed  for  both,  for  such  was  the  legisla- 
tive intent  in  creating  them  separate  offenses. 
E»  p.  Farlow,  (N.  D.  Ga.  1921)  272  Fed.  910. 

Vol.  II,  p.  681 ,  sec.  1 025.     [First  ed., 
vol.  II,  p.  340.] 

Incorrect  date. —  The  date  in  an  indict- 
ment does  not  necessarily  limit  the  prosecu- 
tion to  proof  of  the  commission  of  the  offense 
upon  that  identical  date,  provided  the  dnte 
proven  is  prior  to  the  date  of  the  filing  of 
the  indictment,  and  is  in  such  reason  able 
proximity  to  Uie  actual  date  named  in  the 
indictment  that  the  defendants  could  not 
have  been  prejudiced  or  misled  thereby.  Bil* 
lingsley  «.  U.  S.,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  86. 

Time  of  commisiion  of  offense. — An  indict* 
ment  which  charges  that  the  defendants  con- 
spired to  violate  section  135  of  the  Penal 
Code  of  the  United  SUtes  (7  Fed.  Stat.  Ann. 
(2d  ed.)  688)  between  certain  specified  dates, 
IS  sufficient  in  view  of  the  provisions  of  this 
section.  Harrington  v,  U.  8.,  (CCA.  Sth 
Cir.   1920)    267   Fed.  97. 

Immaterial  variance. — ^A  variance  which 
does  not  prejudice  should  be  disregarded. 
Thus,  on  a  prosecution  for  introducing 
liquor  into  that  part  of  the  state  of  Okla- 
homa that  was  formerly  Indian  Territory 
the  fact  that  the  indictment  charged  that  the 
liquors  were  introduced  into  Washington 
County  while  the  proof  showed  that  they 
were  introduced  in  Nowata  County  was  held 
to  be  immaterial  where  the  counties  were  in 
that  part  of  the  state  that  was  formi^rly 
Indian  Territory.  Flack  r.  U.  S.,  (CCA. 
8th  Cir.  1921)  272  Fed.  680. 

Where  an  indictment  chsrges  a  sale  of 
intoxicating  liquor  to  a  certain  named  per- 
son, giving  his  Christian  name,  and  the  evi- 
dence is  silent  as  to  his  Christian  name  the 
variance  has  been  held  to  be  imma'eriaL 
Saucedo  f^.  U.  S.,  (O.  C  A.  5th  CMr.  1920) 
268  Fed.  830. 

Indictments  held  sufflci^t. —  Under  thia 
section  in  the  case  of  a  prosecution  for  using 
the  mails  with  intent  to  d'efraud  where  the 
'substance  of  the  scheme  charged  was  not  the 
mere  use  of  a  corporate  name  similar  to  the 
name  of  an  existing  association,  but  to  ma 
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it  so  as  to  have  the  credit  and  reputation  of 
the  other  company  in  order  to  obtain  goods 
not  intended  for  defendant,  and  for  which 
he  would  not  pay,  the  failure  to  allege  that 
the  unincorporated  partnership  or  associa- 
tion, then  doing  business  and  in  actual  opera- 
tion, was  duly  organised,  did  not  prejudice 
the  defendant,  and  make  the  indictment 
fatally  defective.  Savage  v.  U.  S.,  (C.  C.  A- 
8th  Cir.  1920)  270  Fed.  14. 

1918  Supp.,  p.  122,  sec.  3. 

Constitutionality. —  The  Act  is  not  invalid 
as  unwarrantably  extending  the  consti- 
tutional definition  of  the  crime  of  treason 
since  Congress  may  punish,  under  the  ordi- 
nary rules  of  prosecution  «.nd  without  trench- 
ing upon  the  constitutional  limitation  as  to 
treason,  acts  which  are  of  a  seditious  nature 
and  tend  toward  treason,  but  which  are  not 
of  the  direct  character  and  superdangerous 
degree  which  would  meet  the  constitutional 
test  and  maice  them  treason;  and  even  more 
must  this  be  true  of  words.  Likewise,  it  does 
not  violate  the  constitutional  provision 
guaranteeing  freedom  of  speech.  Schoborg  f>. 
U.  S.,  (C.  C.  A.  0th  Cir.  1920)  264  Fed.  1; 
Wimmer  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1920) 
264  Fed.  11;  Lockhart  t?.  U.  S.,  (C.  C.  A. 
6th  Cir.  1920)   264  Fed.  14. 

"  It  is  familiar  law  that  language  in  a 
statute  which  is  capable  of  a  very  broad  or 
of  a  narrower  construction  should  receive 
the  la;tter  where  the  former  would  or  mijht 
make  it  unconstitutional,  and  where  the  lat- 
ter is  sufficient  to  reach  the  ca'^e  before  the 
court,  and  hence  it  is  not  very  important  to 
point  out  that  'favor,'  'support,*  and 
'  oppose,'  as  mere  words^  may  have  definition 
broad  enough  to  cover  and  include  some 
things  which  are  also  within  the  protection 
of  the  First  Amendment;  the  really  import- 
ant question  is  whether  that  particular  kind 
and  degree  of  favor,  support,  or  opposition 
alleged  against  defendants  is  within  the  con- 
stitutional immunity."  Schoborg  v.  U.  S., 
(C.  C.  A.  6th  Cir.   1920)   264  Fed.   1. 

Language  not  protected  by  constitution. — 
Dierkes  t?.  U.  S.,  (C.  C  A.  0th  Cir.  1921) 
274  Fed.  75. 

Construction. —  The  word  "whoever"  as 
used  herein  has  been  construed  as  including 
cornorations  and  partnership.  American  So- 
cialist Soc.  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1920) 
266  Fed.  212. 

Relation  to  section  6  of  Selective  Service 
Act. —  This  section  and  section  6  of  the  Se- 
lective Service  Act  (9  Fed.  Stat.  Ann.  (2d 
ed.)  1159)  are  in  pari  materia.  Snitkin  v. 
U.  S..  (C.  C.  A.  7th  Cir.  1920)  265  Fed.  489. 

"  Military  forces  "  defined. —  See  Fairchild 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  265  Fed. 
584. 

"Recruiting"  and  "enlistment"  defined. — 
See  Fairchild  i\  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)    265  Fed.  684. 
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Wilfully  obstmctiiig  the  recruiting  or  en- 
listment service. —  Rejection  of  evidence 
offered  by  defendant  and  charge  to  the  jury 
as  to  purpose  of  act  held  error  in  Erhardt  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed.  326. 

Presumptive  intent. —  The  mere  fact  that 
an  intent  is  presumptive  does  not  make  it 
insufficient.  An  inference  of  intent  may  be 
strong  enough  to  overbalance  an  express  dec- 
laration. Schoborg  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1920)    264  Fed.  1. 

Language  intended  to  incite. — A  fixed  line 
cannot  be  drawn  between  agitation  and  in- 
citement. There  may  be  incitement  in  fact 
which  is  not  so  in  form.  Schoborg  v.  U.  S., 
(C.  C.  A.  0th  Cir.  1920)   254  Fed.  1. 

Offense  involves  moral  turpitude  and  con- 
viction thereof  warrants  disbarment  of  at- 
torney. In  re  (yConnell,  (Col.  1920 ^  194 
Pac.  1010.  Compare  In  re  Clifton,  (1921) 
as  Idaho  614,  196  Pac.  670,  refusing  to  dis- 
bar for  acts  which  while  disloyal  did  not 
amount  to  a  violation  oi  the  act. 

Indictment  —  In  general. —  In  ©tokes  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  264  Fed.  18, 
it  was  declared  that  if  the  text  of  the  letter 
complained  of  in  the  indictnotent,  when  con- 
sidered in  the  light  of  the  time  and  circum- 
stances of  its  publication,  was  such  that  it 
was  reasonably  calculated  to  cause  the  effects 
charged,  if  it  was  such  that  intelligent  and 
impartial  men,  in  the  exercise  of  a  sound 
judgment,  might  reasonably  deduce  from  it 
the  conclusion  that  the  publisher  thereby  in- 
tended to  attempt  to  cause  insubordination, 
etc.,  in  the  military  or  naval  forces  of  the 
United  States,  or  to  obstruct  its  enlistment 
service,  or  to  make  false  statements  for  the 
purpose  of  interfering  with  the  operation  or 
success  of  its  military  or  naval  forces,  it  was 
sufficient  in  its  terms  to  sustain  the  indict- 
ment and  to  require  the  court  below  to  send 
the  case  to  a  trial  by  the  jury.  If,  on  the 
bther'hand,  upon  its  face,  in  the  light  of  the 
time  and  circumstances  of  its  publication,  it 
was  not  reasonably  susceptible  to  suoh  an  in- 
ference and  judgment  the  demurrer  should 
have  been  sustained.  In  this  case  it  was 
held  that  there  was  no  error  in  overruling 
the  demurrer.  See  also  Grubl  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1920)  264  Fed.  44,  wherein 
the  court  made  a  similar  declaration  but  re- 
versed the  judgment  of  the  court  below  and 
ordered  the  discharge  of  the  defendant. 

Followinq  language  of  section. — An  indict- 
ment is  sufficient  which  charges  the  offense  in 
the  words  of  the  statute.     Dierkes  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1921)   274  Fed.  75. 

"Necessity  of  averment  that  United  States 
ivas  at  war. —  To  same  effect  as  annotation 
in  1920  Supp.  p.  471,  see  Sonnenberg  v.  U.  S., 
(C.  C,  A.  9th  Cir.  1920)   264  Fed.  327. 

Criminal  inte^it. — As  to  the  necessity  o£ 
charging  a  criminal  intent  it  has  been  said 
that  "  it  would  seem  enough  to  say  that  the 
clauses  of  the  statute  charged  to  have  been 
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violated  (which  were  added  by  the  amend- 
ment of  1918,  for  the  purpose  of  broadening 
the  scope  of  the  statute)  do  not  in  express 
terms  require  a  criminal  intent,  except  as 
the  word  '  intended  *  is  used  in  the  clause 
involved  in  the  third  count,  and  which  is 
so  charged  therein.  It  is  sufficient  that  the 
language  be  disloyal,  profane,  scurrilous,  or 
abusive,  that  it  be  willfully  used,  and  that 
it  relate  to  the  form  of  government,  the 
Constitution,  the  military  or  naval  forces, 
the  flag  or  the  uniform  of  the  army  and  navy 
of  the  United  States,  or  that  the  language 
is  intended  to  bring  any  one  of  them  into 
contumely  or  disrepute.  The  words  'will- 
fully and  feloniously '  prima  facie  import  an 
unlawful  intent."  Dierkes  v.  U.  S.,  (C.  C.  A. 
6th  Cir.   1921)   274  Fed.  75. 

Allegation  of  facta  unnecessary. — In  Stokes 
1'.  U.  8.,  (C.  C.  A.  8th  Cir.  1920)  264  Fed. 
18,  the  three  violations,  which  were  charged 
in  three  counts  in  the  indictment,  were  that 
by  causing  the  publication  of  this  letter  on 
March  20,  1918,  while  the  United  States  was 
at  war  with  the  Imperial  German  govern- 
ment, she  (1)  willfully  and  knowingly  at- 
tempted to  cause  insubordination,  disloyalty, 
mutiny,  and  refusal  of  duty  in  the  military 
and  naval  forces  of  the  United  States;  (2) 
willfully  and  knowingly  obstructed  the  en- 
listment service  of  the  United  States,  to  the 
injury  of  that  service,  and  to  the  injury  of 
the  United  States;  and  (3)  willfully  and 
knowingly  made  and  conveyed  false  reports 
and  statements,  with  the  intent  to  interfere 
with  the  operation  and  success  of  the  mili- 
tary and  naval  forces  of  the  United  States, 
and  with  the  intent  to  promote  the  success 
of  the  enemies  of  the  United  States.  It  was 
held  that  the  indictment  was  sufficient  though 
it  contained  no  averment  of  any  facts  tending 
to  inform  the  defendant  in  what  way,  by 
what  means,  or  by  its  effect  upon  what  per- 
sons, the  publication  of  the  letter  either 
caused,  or  disclosed  an  attempt  to  cause, 
insubordination,  etc.,  or  obstructed  the  en- 
listment service,  or  conveyed  false  reports, 
with  the  intention  to  interfere  with  the 
operation  of  the  military  or  naval  forces, 
of  the  United  States. 

Names  of  persons  to  tohom  language  ad' 
dressed  need  not  be  alleged.  Dierkes  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  75. 

Insufficient  description  of  offense. —  Where 
a  defendant  was  charged  with  having  wil- 
fully caused  and  attempted  to  cause  disloy- 
alty, insubordination,  mutiny  and  refunal  of 
duty  in  the  military  forces  of  the  United 
States  to  the  injury  of  the  United  States 
by  the  making  of  certain  statements,  it  was 
held  that  a  demurrer  to  the  count  should 
have  been  sustained,  it  beinp  declared  that  it 
did  not  appear  from  the  indictment  that  the 
statements  were  susceptible  to  the  inference 
that  the  defendant  made  them  with  the  evil 
intents  charged.  Grubl  r.  U.  S.,  (C.  C.  A. 
8th  Or.  1920)  264  Fed.  44. 


Attempting  to  cause  insuhordination.-- 
Fairchild  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 
265  Fed.  584. 

'  Sufficiency. —  In  the  following  cases  the  in- 
dictments were  held  to  be  sufficient:  Mat- 
they  V,  U.  S.,  (C.  C.  A.  8th  Cir.  1921)  274 
Fed.  924;  Dierkes  v.  U.  S.,  (C.  C.  A.  O.ii  Ci.. 
1921)  274  Fed.  75;  Sykes  V.  U.  S.,  (C.  C.  A 
9th  Cir.  1920)  264  Fed.  946;  Martin  i\ 
U.  S.,  (C.  C.  A.  9th  Cir.  1920)  264  Fed.  329; 
Sonnenberg  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1920) 
264  Fed.  327;  Anderson  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1920)  264  Fed.  75;  Lockhart  r. 
U.  S.,  (C.  C.  A.  6th  Cir.  1920)  2(J4  Fed    ^^ 

Defenses. —  In  Mamaux  v.  U.  S.,  (C.  C.  A. 
Gth  Cir.  1920)  264  Fed.  816,  an  instruction 
as  to  the  defense  that  the  remarks  were  made 
uTider  compulsion  or  duress  of  officers  of  the 
law  was  held  proper. 

Evidence  —  Other  words  or  acts, —  See 
Dierkes  v.  V.  S.,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  75;  Boehner  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1920)  267  Fed.  662;  Hinkhouse  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1920)  266  Fed.  977; 
American  Socialist  Soc.  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1920)  266  Fed.  212;  Bold  v,  U.  8., 
(C.  C.  A.  9th  Cir.  1920)  265  Fed.  581; 
Anderson  r.  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  75;  Grubl  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1920)  264  Fed.  44;  Stokes  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1920)  264  Fed.  18; 
Wimmer  r.  U.  S.,  (C.  C.  A.  «th  ar.  1920) 
264  Fed.  11;  Schoborg  t?.  U.  S.,  (0.  0.  A. 
6th  Cir.  1920)   264  Fed.  1. 

Statements  made  prior  to  act, —  To  same 
elTect  as  annotation  in  1920  Supplement, 
p.  475,  see  Schoborg  r.  U.  S.,  (C.  C.  A.  6th 
Cir.  1920)  264  Fed.  1. 

Statements  prior  to  date  of  offense  are 
inadmissible.  Holzmacher  v.  U.  S.,  (C.  G. 
A.  7th  Cir.  1920)  266  Fed.  979. 

Notes  oMd  reports  of  dictagraph  operaiors. 
—  Such  notes  and  reports  have  been  received 
although  they  were  not  complete  in  that 
they  embodied  only  the  talk  with  reference 
to  the  attitude  of  the  defendants  towards  the 
war  and  did  not  set  forth  the  entire  con- 
versation and  statements,  where  the  part  not 
taken  down  had  no  reference  to  the  subject 
of  the  war  or  defendants*  attitude  towards 
it.  And  such  statements  are  admissible 
where  although  the  operators  testified  gen- 
erally that  at  the  time  of  the  trial  they 
had  no  independent  recollection  in  detail  of 
the  statements  made,  they  further  testified 
that  they  knew  that  their  notes  were  correct, 
and  knew  that  the  fuller  report  at  the  end 
of  each  day  was  accurate,  it  being  for  the 
jury  to  determine  the  credit  to  be  given  to 
them.  Schoborg  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1920)  264  Fed.  1. 

Evidence  as  to  impression  made  hy  defend- 
ant's speech. —  In  Trelease  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1920)  266  Fed.  886,  it  was  held 
proper  to  permit  a  witness  to  testify  as  to 
the  impression  made  on  him  by  the  speech  of 
the  defendant. 
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Sufficienoy. —  In  the  following  cases  the  eri- 
dence  was  held  to  be  sufficient  to  sustain  k 
conviction  of  the  defendants  for  a  violation 
of  this  section:  Hinkhouse  v.  U.  S.,  (G.  C.  A. 
9th  Cir.  1920)  266  Fed.  977;  Trelease  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  266  Fed.  886; 
Fairchild  v.  U.  S.,  (C.  C  A.  8th  Cir.  1920) 
266  Fed.  584;  Bold  t\  U.  S.,  (C.  C.  A.  9th 
Cir.  1920)  265  Fed.  581;  Anderson  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1920)  264  Fed.  75;  Lock- 
hart  r.  U.  S.,  (C.  C.  A.  6th  Cir.  1920)  264 
Fed.  14;  Schoborg  v.  U.  S.,  (C.  C.  A.  6th 
Cir,  1920)  2CW  Fed.  1. 

In  the  following  caees  the  evidence  was 
held  to  be  insufficient  to  sustain  a  conviction 
under  this  section :  Becker  v.  U.  S.,  (CCA. 
7th  Cir.  1920)  268  Fed.  195;  Grubl  r.  U.  8., 
(C.  C.  A.  8th  Cir.  1920)  264  Fed.  44. 

Variance.— See  Bold  v.  U.   S.,    (CCA. 
9th  Cir.  1920)   265  Fed.  581. 

Instructions. —  See  Bold  v.  U.  S.,  (CCA. 
9th  Cir.  1920)   265  Fed.  581. 

In  Stokes  v.  XJ.  S.,  (C  C  A.  8th  Cir.  1920) 
204  Fed.  18,  the  court  reversed  a  conviction 
on  the  ground  that  when  the  entire  charge 
was  considered  in  the  light  of  the  time  and 
circumstances  s-urrounding  the  trial,  of  the 
extended  discussion  in  the  charge  of  the  many 
side  issues  which  crept  into  the  case,  and  of 
the  other  characteristics  of  the  charge  to 
which  attention  had  been  called,  the  court 
was  unable  to  resist  the  conclusion  that  the 
patriotic  zeal  of  the  court  below  led  it  to 
place  too  heavy  a  burden  upon  the  defendant 
in  her  endeavor  to  meet  the  evidence  which 
the  government  produced  against  her,  and 
that  the  cause,  of  the  administration  of  jus- 
tice would  be  served  by  another  trial  of  the 
case. 

In  Schoborg  v.  U.  S.,   (C  C.  A.  6th  Cir. 
1920)    264  Fed.   1,  it  was  said: 

"  It  is  objected  that  the  court  charged  that 
it  wae  sufficient  to  make  out  the  statutory 
offense  if  the  words  were  intended  to  and 
were  reasonably  calculated  to  some  extent  to 
help  the  cause  of  the  one  and  injure  the 
cause  of  the  other,  without  going  further 
and  saying  that  the  jury  must  find  in  the 
circumstances  of  the  particular  utterance  a 
condition  of  things  which  would  make  the 
words  spoken  tend  to  create  a  clear  and 
present  danger.  If  the  charge  as  given  should 
have  been  modified  and  limited  as  now 
claimed,  it  was  the  duty  of  defendants  to 
bring  to  the  attention  of  the  court  the  limi- 
tations which  they  desired  incorporated. 
They  did  npthing  except  to  save  an  exception 
to  this  paragraph  of  the  charge  as  given. 
When  a  charge  is  correct  in  its  general 
thought  and  aspect,  and  is  later  criticized 
only  because  it  did  not  draw  sufficiently 
refined  distinctions,  a  mere  general  exception 
to  the  proposition  as  given  by  the  court  is 
not  sufficient  basis  for  review  —  lacking  rea- 
sonably clear  inference  that  the  precise  limi- 
tation was  intended  to  be  relied  upon  and 
to  be  put  before  the  court. 


"The  same  is  true  as  to  the  comT>lnirti 
against  the  charge  because  it  told  the  jury 
that  it  was  possible  for  one  to  be  guilty  of 
the  offense  by  a  declaration  that  he  is  on 
the  side  of  Germany  or  wants  to  see  Germany 
win,  or  that  he  is  against  the  United  States 
and  wants  to  see  the  United  State*  lose. 
It  is  said  that  this  is  entirely  too  narrow  a 
construction.  So  it  may  be,  sometimes;  yet 
undoubtedly  there  might  be  cases  where  it 
would  be  a*  perfectly  accurate  statement.  The 
defendants  should  have  pointed  out  to  the 
trial  judge  their  particular  theory  which 
made  it  inapplicable  to  this  case.  We  cannot 
say  that  it  was  either  erroneous  or 
prejudicial." 

Questions  for  jury  — Knowledge  and  intent. 
—  To  same  effect  as  annotation  in  1920  Sup- 
plement, p.  477,  see  Anderson  v.  U.  S.,  (C. 
C.  A,  8th  Cir.  1920)  264  Fed.  75. 

In  a  prosecution  under  this  act  for  pub- 
lishing a  letter  in  terms  condemning  the 
''  government "  it  has  been  declared  that  the 
natural,  ordinary,  rational  meaning  of  the 
word  "government"  in  the  defendant's  let- 
ter, written  and  published  at  such  a  time 
and  under  such  circumstances,  and  expressly 
mentioning  the  government  in  its  war  aims, 
was  the  body  of  persons  then  conducting  the 
war  and  the  activities  of  the  nation,  and  that 
as  there  was  nothing  in  the  letter  itself, 
and  a  search  of  the  record  disclosed  no  sub- 
stantial evidence,  to  indicate  that  the  writer 
used  or  intended  to  use  it  in  any  other 
sense,  the  unavoidable  conclusion  is  that  it 
was  error  to  submit  to  the  jury  the  issue 
whether  or  not  the  defendant  used  or  in- 
tended to  use  the  word  "government"  in 
this  letter  in  the  sense  of  the  constitutional 
government  of  the  nation  of  1787.  Stokes  v. 
U.  S.,   (C  C  A.  8th  Cir.  1920)  264  Fed.  18. 

Tendency  of  language  used. — Whether  the 
language  charged  to  have  been  used  by  de- 
fendant had  a  natural  tendency  to  show  the 
commission  of  the  unlawful  act  charged  is 
ultimately  a  question  for  the  jury.  Dierkes 
r.  U.  S.,  (C  C  A.  6th  Cir.  1921)  274  Fed.  75. 
Acquittal  and  conviction  under  separate 
counts. — An  acquittal  under  a  count  charging 
an  offense  of  which  intent  to  interfere  with 
tlie  operation  or  success  of  the  military  serv- 
ice of  the  United  States  was  an  element,  was 
held  not  to  be  inconsistent  with  conviction 
under  another  count  charging  an  offense  of 
which  such  an  intent  was  not  an  element. 
Hinkhouse  v.  U.  S.,  (C.  O.  A.  9th  Cir.  1920) 
266  U.  8.  977. 

1918  Supp.,  p.  124,  sec.  4. 

Section  6  of  the  Penal  Code  repealed  by 
this  provision.  Haywood  v.  U.  S.,  (C.  C  A. 
7th  Cir.  1920)  268  Fed.  795;  St.  John  t?. 
U.  S.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed.  808. 

Indictment  for  conspiracy  to  violate  sec- 
tion 3  held  sufficient. —  See  Anderson  t?.  U.  S., 
(C.  C  A.  9th  Cir.  1921)  269  Fed.  65. 
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1918  Supp.,  p.  129,  sec.  3. 

Probable  cause. — A  search  warrant  may 
issue  only  upon  probable  cause,  supported  by 
oath  or  affirmation.  The  question  of  probable 
cause  must  be  submitted  to  the  committing 
magistrate,  so  that  he  may  exercise  his  judg- 
ment as  to  the  sufficiency  of  the  ground  for 
believing  the  accused  person  guiltv.  U.  S.  r. 
Borkowski,  (S.  D.  Ohio  1920)  268*Fed.  408. 

Affidavit  must  set  forth  facts. —  The  United 
States  commissioner,  or  other  officer  with 
whom  an  affidavit  is  Hied,  may  not,  simply 
because  such  affidavit  is  presented,  issue  a 
warrant.  The  affidavit  must  itself  be  suffi- 
cient, must  state  facts  which  justify  the 
issuance  of  a  warrant  and  the  commissioner 
or  such  other  officer  is  required  by  law  to 
satisfy  himself  of  the  sufficiency  of  the  affi- 
davit and  that  the  circumstances  call  for  the 
issuance  of  a  warrant.  U.  8.  t*.  Borkowski, 
(S.  D.  Ohio  1920)   268  Fed.  408. 

1918  Supp.,  p.  129,  sec.  6. 

The  name  of  the  accused  should  be  set  forth 
in  the  affidavit  and  search  warrant  where 
it  is  known.  U.  S.  t*.  Borkowski,  (8.  D. 
Ohio   1920)    268  Fed.   408. 

Description  of  place. — "In  describing  the 
place  to  be  searched,  it  is  sufficient  if  the 
officer  to  whom  the  warrant  is  directed  is 
enabled  to  locate  the  same  deilnitelv  and  with 

ft 

certainty.  This  does  not  necessarily  require 
the  exact  legal  description  to  be  given,  such 
as  ordinarily  appears  in  deeds  of  record  in 
the  county  recorder's  office.  The  description 
may  be  such  as  is  known  to  the  people  and 
useid  in  the  locality  in  question,  and  by  in- 
quiry the  officer  may  be  as  clearly  guided 
to  the  place  intended  as  if  the  legal  record 
description  were  used."  U.  S.  v.  Borkowski, 
(S.  D.  Ohio  1920)  268  Fed.  408. 

1918  Supp.,  p.  130,  sec.  10. 

Seaxchet  at  night. —  Authority. —  If  a 
search  is  to  be  made  at  night  the  authority 
for  so  doing  should  appear  in  the  warrant. 
U.  8.  V.  Borkowski,  (S.  D.  Ohio  1920)  268 
Fed.  408. 

1918  Supp.,  p.  132,  sec.  1. 

Ezcluaion  from  maiL —  OeneraUy, — ^Author- 
ity to  revoke  the  second-class  mail  privileges 
of  a  newspaper  which,  contrary  to  the  Espion- 
age Act  of  June  15,  1917  (1918  Supp.  Fed. 
6tat.  Ann.  120),  systematically  contained 
false  reports  and  false  statements,  published 
with  intent  to  interfere  with  the  success  of 
the  military  operations  of  the  Federal  gov- 
ernment, to  promote  the  success  of  its  ene- 
mies, and  to  obstruct  its  recruiting  and 
enlistment  service,  was  conferred  upon  the 
Postmaster  General,  not  merely  as  to  a  sin- 
gle issue  of  such  paper,  but  until  a  proper 


application  and  showing  shall  be  made  for 
a  renewal  of  such  privilege,  by  the  provi- 
sion of  title  12  of  that  act  that  any  news- 
paper published  in  violation  of  any  of  ita 
terms  shall  be  "nonmailable,"  and  shall  not 
bo  "  conveved  in  the  mails  or  delivered  from 
any  postoihce  or  by  any  letter  carrier,"  when 
read  in  connection  with  the  declaration  of 
U.  8.  Kev.  Stat.  S  396  (8  Fed.  Stat.  Ann. 
(2d  ed.)  20),  that  it  is  the  duty  of  the 
Postmaster  General  to  superintend  regularly 
all  the  business  of  the  Postoffice  Department, 
and  to  execute  all  laws  relating  to  the  postal 
service,  and  with  the  Federal  legislation 
classifying  the  mails,  which  deals  only  with 
"mailable  matter."  U.  S.  v.  Burleson, 
(1921)  255  U.  S.  407,  41  S.  Ct.  362,  05 
U.  S.  (L.  ed.)  — ,  affirming  (1919)  49  App. 
Cas.    (D.  C.)   26,  268  Fed.  282. 

Constitutionality. —  Federal  legislation  con- 
ferring upon  the  Postmaster  General  power 
to  revoke  the  second-class  mail  privilege  en- 
joyed by  a  newspaper  which  that  official  finds, 
after  a  hearing  fairly  conducted,  system- 
atically to  have  contained  false  reports  and 
false  statements  published  with  intent  to 
interfere  with  the  success  of  the  military 
operations  of  the  Federal  government,  to 
promote  the  success  of  its  enemies,  and  to 
ol)struct  its  recruiting  and  enlistment  serv- 
i<*e,  in  violation  of  the  Espionage  Act  of 
June  15,  1917,  is  not  unconstitutional,  either 
as  not  affording  the  publisher  a  trial  in  a 
court  of  competent  jurisdiction,  or  as  in- 
fringing the  constitutional  freedom  of  speech 
and  press,  or  as  taking  property  without  due 
process  of  law.  U.  6.  v.  Burleson,  (1921) 
255  U.  S.  407,  41  S.  Ct.  352,  05  U.  S.  (L. 
ed.)  — ,  affirming  (1919)  49  App.  Oaa. 
(D.  C.)  26,  258  Fed.  282. 

i918  Supp^  p.  136,  sec.  1. 

Section  held  operative  though  war  actnally 
at  end,  there  being  no  formal  state  of  peace, 
SCO  Ex  p.  Sichofsky,  (S.  D.  Cal.  1921)  273 
Fed.  694. 

Effect  of  joint  resolution  of  Congress. — 
The  joint  resolution,  enacted  in  the  last 
days  of  the  Sixty-sixth  Gongress,  repealing 
certain  war-time  acts,  carried  with  it  % 
saving  clause  to  the  effect  that  nothing 
therein  contained  should  he  held  "to  exempt 
from  prosecution  or  to  relieve  from  punish- 
ment "  any  offense  theretofore  committed  in 
violation  of  the  acts  therein  repealed  or  re- 
ferred to,  etc.  In  view  of  the  express  and 
positive  provisions  of  section  13  of  the  Re- 
vised Statutes,  this  saving  clause  was  hardly 
necessary.  U.  S.  t?.  Beisinger,  128  U.  8.  898, 
9  iS.  Ct.  99,  32  L.  Ed.  480.  Its  insertion, 
however,  makes  it  clear  and  indubitable  that 
Congress  was  intending  to  make  punishment 
possible  for  those  who  had  violated  the  law 
previous  to  its  repeal.  Em  p.  Sidiofsky, 
(6.  D.  Cal.  1921)  273  Fed.  694. 
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Vol.  II,  p.  726,  par.  1.     [First  ed., 

1914  Supp.,  p.  59.] 

By-product  lignum  extract. —  See  note 
under  par.  024. 

Nutgall  extract. — ^Where  the  evidence  es- 
tablishes that  commercial  extract  of  nut- 
galls  is  a  liquid  containing  25  or  30  per 
cent  of  tannic  acid,  and  that  commercial 
tannic  acid  is  a  powder  containing  about 
7P  per  cent,  or  even  less,  of  tannic  acid,  a 
powder  derived  from  the  extract,  containing 
more  than  78  per  cent  of  tannic  acid,  largely 
used  in  weighing  silk  libers  or  fabrics,  at 
a  mordant  in  dyeing  silk,  and  in  the  manu- 
facture of  ink,  and.  not  conmionly  used  in 
tanning  leather,  is  classifiable  as  tannic  acid 
under  this  paragraph,  and  not  as  an  ex- 
tract or  decoction  of  nutgalls  under  para- 
graph 30  or  tanning  material  under  para- 
graph 624.  East  Asiatic  Co.  v.  U.  S.,  (1920) 
10  U.  S.  Oust.  App.  207. 

Vol.  II,  p.  726,  par.  5-      [First  ed., 
1914  Supp.,  p.  59.] 

By-product  lignum  extract. —  See  seta 
under  par.  024. 

Nitric  acid  mixed  with  sulphuric  acid.— 
Sec  note  under  par.  387. 

"Chemical  .  .  .  compounds." — ^"A chemical 
compound  necessarily  implies  not  a  mere 
mingling  of  component**,  but  a  chemical  com- 
bination of  them,  resulting  in  their  destruc- 
tion as  distinct  entities  and  in  the  develop- 
ment by  chemical  reaction  of  a  new  sub- 
stance possessing  properties  radically  dif- 
ferent from  those  of  its  constituent  ele- 
ments." Thus,  hydrogenated  oil,  oil  whose 
hydrogen  content  has  been  increased  chem- 
ically, this  process  resulting  in  changing 
the  oil  from  a  liquid  to  a  solid  at  ordinary 
room  temperatures  without  altering  its  essen- 
tial character  and  qualities,  is  not  a  chemical 
compound  within  the  meaning  of  that  ex- 
pression in  this  paragraph.  U.  S.  i;.  Rock- 
hill,   (1920)    10  U.  S.  Cust.  Apr).  112. 

"Chemical  .  .  .  compounds"  and  "chem- 
ically compounded  "  distinguished.— The  term 
"chemical  .  .  .  compounds,"  in  this  para- 
graph differs  from  the  term  "  chemically 
compounded"  in  paragraph  498;  and  a  given 
substance  although  not  a  chemical  compound 
within  this  paragraph,  may  perhaps  be 
chemically  compounded  within  paragraph 
498.  U.  S.  V.  Rockhill,  (1920)  10  U.  S.  Cuat. 
App.   112. 

Vol.  II,  p.  734,  par.  30.     [First  ed., 
1914  Supp.,  ]).  f;i.] 
Nutgall  extract. —  See  note  under  par.  1, 


Vol.  II,  p.  734,  par.  34.     [First  ed., 

1914  Supp.,  p.  62.1 
Cleaned  and  dried  fish  sounds. —  Cleaning 
and  drying,  and  splitting  for  the  purpose 
of  cleaning  or  drying,  are  not  processes  of 
manufacture,  and  do  not  ordinarily  carry 
merchandise  into  the  category  of  "  prepared," 
as  that  term  is  used  in  tariff  nomenclature 
generally  and  in  this  paragraph.  Thus,  fish 
sounds  which  have  been  cleaned  and  dried, 
after  having  been  split  to  facilitate  the  clean- 
ing and  drying,  imported  to  make  soup,  are 
not  dutiable  under  this  paragraph,  as  "  pre- 
pared fish  sounds,"  but  are  admissible  free 
crude,  dried,  or  salted  for  preservation  only 
of  duty  under  paragraph  419,  as  "fish  sounds, 
and  unmanufactured."  U.  S.  v.  Brown, 
(1920)    10  U.  S.  Gust.  App.  47. 

Vol.  II,  p.  734,  par.  36.     [First  ed., 

1914  Supp.,  p.  62.1 
Refined  and  crude  chicle. —  Not  eivery  slight 
advance  in  value  is  sufficient  to  constitute 
such  an  advance  as  to  render  merchandise 
dutiable  at  the  higher  rates  provided  for  it 
by  the  import  revenue  laws  when  advanced 
in  value;  and  this  paragraph,  levying  a 
lower  rate  of  duty  upon  "  chicle,  crude,"  and 
a  higher  rate  upon  it  "refined  or  advanced 
in  value  by  drying,  straining,  or  any  other 
process  or  treatment  whatever  beyond  that 
essential  to  the  proper  packing,''  should  be 
construed  accordingly.  Thus,  where  chicle  is 
shipped  from  Mexico  into  Canada  and  from 
Canada  into  the  United  States  and  in  Can- 
ada is  hammered  into  smaller  particles  and 
in  part  resacked,  these  processes  being  related 
to  packing  and  transportation  rather  than  to 
manufacture  and  increasing  the  value  only 
from  28  to  30  cents  per  pound,  the  crushing 
enhancing  the  value  only,  one-half  of  a  cent 
per  pound,  and  as  imported  into  the  United 
States  is  intermixed  with  dirt,  bark,  sticks, 
and  other  foreign  substances,  it  can  not  be 
regarded  as  "  ohicle  .  .  .  refined  or  ad- 
vanced in  value  by  drying,  straining,  or  any 
other  process  or  treatment  whatever  beyond 
(hat  essential  to  the  proper  packing,"  under 
this  paragraph,  but  should  be  classified  here- 
under as  "chicle,  crude."  U.  S.  v.  American 
Chicle  Co.,  (1920)   10  U.  S.  Cust.  App.  98. 

Vol.  1 1,  p.  735,  par.  44.     [First  ed., 

1914  Snpp.,  p.  62.] 

"Oils." — Fluidity  at  ordinary  room  tem- 
peratures is  not  necessary  to  the  meaning 
of  the  word  "  oils,"  in  this  paragraph.  U.  S. 
V.  Kockhill,   (1920)    10  U.  S.  Cust.  App.  112. 

Hydrogenated  fish  oil. —  Fish  oil  which 
has  hecn  hardened  by  chemically  increasing 
its  hydrogen  content,  its  essential  character- 
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ifltics  remaining  unchanged,  is  classifiable 
under  this  paragraph,  as  fish  oil,  and  not 
under  paragraph  5  as  a  chemical  compound, 
or  under  paragraph  498  as  grease,  not 
chemically  compounded,  such  as  is  commonly 
used  in  soap  making  or  in  wire  drawing  or 
for  Pttiffinrr  or  dressing  leather.  U.  S.  v. 
Kockhill,  (1920)   10  U.  S.  Cust .  App.  112. 

Vol.  II,  p.  744,  par.  81.     [First  ed., 

1914  Supp.,  p.  66.1 
Crushed  liineatone.-~Se6  note  under  par.  93. 

Vol.  II,  p.  749,  par.  95.    [First  ed., 

1914  Supp.,  ]).  GS.1 
"Articles   or  wares  plated  with   gold   or 
silver/* —  See  note  under  par.  167. 

Vol.  II,  p.  752,  par.  102.    [First  ed., 

1914  Supp.,  p.  69.] 
Ferrosilicon. —  Low  grade  f  errosilicon, 
originated  as  a  hy-product  in  the  manufac- 
ture of  aluminous  abrasives,  known  com- 
mercially as  ferrosilicon  and  chiefly  used  in 
the  manufacture  of  ordinary  basic  steel,  is 
classifiable  as  *'  ferrosilicon  "  under  this 
paragraph,  notwithstanding  that  there  is  a 
much  higher  grade,  made  to  specifications 
and  better  adapted  to  the  making  of  steeL 
To  exclude  the  merchandise  from  this  para- 
graph because  its  silicon  content  is  as  low 
as  from  13  to  nearly  17  per  cent,  whereae 
that  of  standard  ferrosilicon  is  much  higher, 
would  be  to  ignore  the  fact  that  the  parent 
paragraph  (184,  act  of  1909)  provided  for 
ferrosilicon  containing  not  more  than  15  per 
cent  of  silicon  as  well  as  for  that  containing 
more.  The  merchandise  is  not  vla-ssifiable  as 
"  iron  ore,**  "  Iron  in  pigs "  or  *•  scrap  and 
scrap  steel"  under  paragraph  618;  as  crude 
minerals  under  paragraph  649;  as  crude  me- 
tallic mineral  substances  or  metals  un- 
wrought  under  paragraph  154;  as  waste 
under  paragraph  384;  or  as  nonenumerated 
unmanufactured  articles  under  paragraph 
386.  U.  S.  V,  Tower,  (1920)  10  U.  8.  Oust. 
App.  155. 

Vol.  II,  p.  759,  par.  135.     [  First  ed., 

1914  Supp.,  p.  73.] 

Needlecases. —  Leather  folders  and  rolls 
and  leather-covered  wooden  boxes,  fitted  with 
needles,  thread,  scissors,  etc.,  and  known 
variously  as  **  traveling  companions,"  "  neces- 
saries," "  sewing  kits/'  or  "  sewing  cases," 
are  correctly  classified  under  this  paragraph 
as  "  needlecases  or  needlebooks  furnished  with 
assortments  of  needles  or  combinations  of 
needles  and  other  articles/'  rather  than  under 
paragraph  360  as  manufactures  of  leather 
permanently  fitted  and  furnished  with  tra- 
veling and  similar  sets  or  manufactures  of 
leather,  notwithstanding  testimony  that 
some  of  them  were  designed  to  be,  and  were. 


u>ed  by  travelers.    U.  S.  v.  Cross  Co.,  (1920) 
10  U   S.  Cust.  App.  58. 

Vol.  II,  p.  760,  par.  144.    [First  ed  , 

1914  Siipp..  p.  73.1 
Copper  matte. —  See  note  under  par.  461. 

Vol.  II,  p.  761,  par.  152.    [First  ed  , 

1914  Supp.,  p.  74.] 
Copper  matte. —  6ee  note  under  par.  461. 

Vol.  II,  p.  762,  par.  153.    [First  o ! 

1914  Supp.,  p.  74.] 
Copper  matte. —  See  note  under  par.  461. 
Solder   reclaimed   from   sheila. —  See  note 
under  par.  154. 

Vol.  II,  p.  762,  par.  154.    [First  ed., 

1914  Supp.,  p.  74.1 

Ferrosilicon. —  See  note  under  par.   102. 

Solder  reclaimed  from  shells. — Where 
solder,  reclaimed  from  spoiled  brass  shells, 
and  consisting  substantially  of  lead  and  tin 
in  nearly  equal  parts,  with  small  percentages 
of  other  metals,  is  imported  in  the  shape  of 
ingots,  bars,  molds,  etc.,  to  be  rerun  and 
used  for  various  purposes,  the  tin  content  is 
not  classifiable  under  paragraph  631,  as  scrap 
tin;  nor  is  the  lead  content  classifiable  under 
paragraph  153  as  scrap  lead.  The  merchan- 
dise would  seem  to  be  classifiable  under  this 
paragraph  as  "metals  unwrought;"  but,  in 
the  absence  of  any  such  claim  in  the  pro- 
test, the  collector's  classification  of  it  under 
paragraph  167  as  articles  or  wares  partly 
or  wholly  manufactured  of  the  metals  named 
in  the  paragraph  must,  though  not  approved, 
l>e  undisturbed.  U.  8.  v.  Jacobson  k  Sons 
Ck>.,  (1920)  10  U.  a  Cast.  App.  191. 

Vol.  II,  p.  765,  par.  167.    [First  ed., 

1914  Supp.,  p.  76.J 

Solder  reclaimed  from  ahella. —  See  note 
under  par.  164. 

Boiler  parts. —  See  note  under  section  IV. 
par.  J,  subeec.  5. 

Materiala  —  maanf actnres  distinguished. — 
See  note  under  section  IV,  par.  J,  subsec.  6. 

American  goods  returned. —  See  note  under 
par.  404. 

''Articles  or  wares  plated  with  gold  or 
silver." —  The  provision  of  this  paragraph  for 
"Articles  or  wares  plated  with  gold  or  sil- 
ver," embraces  only  such  articles  or  wares 
as  are  wholly  or  in  chief  value  of  metal. 
Thus,  hatpins  with  large  paste  heads  of  a 
pearly  luster  and  metal  gold-plated  stems, 
the  paste  heads  being  the  chief  value,  are 
classifiable  under  paragraph  95,  as  manu- 
factures of  paste,  and  not  under  this  para- 
graph as  "Articles  or  wares  plated  with  ^old 
or  silver,**  or  paragraph  3.16  as  **jewelrv." 
Veith  r.  U.  S.,  (1920)  10  U.  S.  Cust.  App, 
201. 
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Marine  surface  cocdensers. —  Merchandise 
known  as  **  marine  surface  condensers,"  im- 
ported for  the  purpose  of  being  used  in 
connection  with  steam  engines  of  American 
▼easels  to  condense  the  steam  and  permit  of 
its  reuse,  the  only  thing  necessary  to  their 
operation  being  their  attachment  to  one  or 
two  pumps  and  the  introduction  of  the  steam, 
are  finished  mechanical  devices.  They  are  not 
admissible  free  of  duty  under  subsection  5, 
paragraph  J,  section  IV,  as  materials  neces- 
sary for  the  building  of  the  machinery  of 
American  vessels,  but  are  dutiable  under  this 
paragraph  as  manufactures  of  metal.  Todd 
Shipyard  Corp.  t?.  U.  S.,  (1921)  10  U.  S. 
Oust.  App.  273,  distinguiahing  U.  S.  v.  Han- 
nevig,  (1920)   10  U.  6.  Oizst.  App.  124. 

Vol.  II,  p.  769,  par.  170.    [First  ed., 

1914  Supp.,  p.  76.] 
Squared   timben. —  See   notes  tinder  par. 
647. 

Vol.  II,  p.  769,  par.  173.     [First  ed., 

1914  Supp.,  p.  77.] 

Round  reeds  in  the  rough,  chiefly  used  for 
the  making  of  chairs,  are  more  specifically 
provided  for  as  chair  reeds  in  this  paragraph 
than  as  reeds  in  the  rough,  in  paragraph  648. 
Peabody  v.  U.  S.,  (1920)  10  U.  S.  Cust. 
App.  220. 

Chinese  reeds.— In  Peabody  i7.  U.  S.,  (1920) 
10  U.  S.  Cust.  App.  220,  Chinese  reeds  in 
the  rough,  graded  as  common,  selected  and 
extra 'selected,  were  classified  bv  the  collector 
as  chair  reeds  under  this  paragraph,  and  the 
importers'  protests  claiming  them  to  be  classi- 
fiable as  rough  reeds  under  paragraph  648 
were  overruled  by  the  Board  of  United  States 
General  Appraisers.  The  evidence  estab- 
lished that  the  common  were  not  chiefly  used 
for  making  chairs  but  failed  to  establish  that 
the  other  two  grades  were  not  so  used.  The 
decision  of  the  board  was  reversed  as  to  the 
common  and  affirmed  as  to  the  selected  and 
extra  selected. 

Vol.  II,  p.  770,  par.  175.    [First  ed., 
1914  Supp.,  p.  77.] 

Containers  of  tea. —  See  note  under  par. 
627. 

Vol.  II,  p.  770,  par.  176-     [First  ed., 

1914  Supp.,  p.  77.] 
Bamboo  pipe  sterna. —  See  note  under  par. 
381. 

Vol.  II,  p.  775,  par.  192.    [First  ed., 
1914  Supp.,  p.  78.] 

Ground  oat  hulls. —  Hulls  ground  from  oats 
as  a  by-product  in  the  manufacture,  from  the 
kernels,  of  oat  meal,  rolled  oats,  and  Quaker 
oats,  are  dutiable  as  **  oat  hulls  "  under  this 


paragraph,  and  not  as  nonenumerated  manu- 
factures under  paragraph  385.  Tower  C 
U.  S.,  (1921)  10  U.  .S.  Cust.  App.  259; 
Tower  v.  U.  S.,  (1921)  10  U.  S.  Cust.  App. 
259;  Central  Vermont  R.  Co.  i*.  U.  S., 
(1921)   10  U.  S.  Cust.  App.  262. 

Vol.  II,  p.  787,  par.  244.    [First  ed., 

1914  Supp.,  p.  82.] 
Allowance  for  breakage  or  leakage. —  The 
proviso  of  this  paragraph,  that  the  collector 
can  "  make  no  constructive  or  other  allowance 
for  breakage  or  leakage  or  damage  on  wines, 
liquors,  cordials,  or  distilled  spirits  "  can  not 
be  taken  to  modify  section  300,  act  of  Octo- 
ber 3,  1917  (1918  Supp.  Fed.  Stat.  Ann. 
350 ) ,  taxing  liquor  in  bond  at  the  time  of  its 
enactment,  so  as  to  make  the  quantity  duti- 
able under  the  tariff  act  the  same  as  that 
subject  to  the  additional  duty  imposed  by 
the  war  revenue  act.  Section  300  taxes  the 
actual,  not  the  constructive,  quantity.  Porges 
17.  U.  8.,  (1920)   10  U.  8.  Cust.  App.  244. 

Vol.  II,  p.  791,  par.  252.    [First  ed., 
1914  Supp.,  p.  84.] 

Inyoice  as  eyidence. —  See  note  under  par. 
253. 

Cotton  cloth  colored  and  uncolored. — Cotton 
cloth,  to  be  dutiable  under  this  paragraph, 
as  "  cotton  cloth  .  .  .  colored,"  must  have 
colored  yarns  or  threads,  which  form  a  neces- 
sary and  substantial  part  of  the  article.  Un- 
bleached cotton  duck  or  canvas,  having  a 
single  blue  warp  thread  equally  visible  on 
both  surfaces  and  running  lengthwise  of  the 
fabric  about  an  inch  from  each  edge,  the  blue 
thread  serving  only  for  a  marginal  guide  in 
making  up  the  fabric  and  not  affecting  the 
cloth  either  as  to  price,  strength,  or  ena- 
bellishment,  is  to  be  classified  under  this 
paragraph  as  not  colored.  U.  8.  v.  Bryant, 
(1920)   10  U.  S.  Cust.  App.  79. 

Vol.  II,  p.  792,  par.  253.    [First  ed., 

1914  Supp.,  p.  84.] 
Invoice  as  evidence. —  It  cannot  be  aaid 
that  the  invoice  has  no  value  whatever  aa 
evidence.  Not  only  is  it  prima  facie  evi- 
dence of  what  it  declares,  but.  it  is  the 
evidence  which  determines  the  collector's  ac- 
tion as  to  all  imported  merchandise  which 
has  not  been  examined.  Hence,  where  there 
is  nothing  except  the  invoice  to  show  the 
yarn  count  of  cotton  cloths  under  this  para- 
graph and  paragraph  252,  and  the  invoice  is 
impeached,  the  Board  of  United  States  Gen- 
eral Appraisers  may  correctly  presume  that 
the  yarn  count  is  shown  by  the  invoice,  and 
their  decision  sustaining  the  protest  and 
directing  reliquidation  in  accordance  with  the 
varn  count  stated  in  the  invoice  ehould  be 
affirmed.  U.  S.  v.  Bloomingdale,  (1920)  10 
U.  S.  Cust.  App.  149. 
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Vol.  11,  p.  801,  par.  284.    [First  ed., 

1914  Supp.,  p.  88.] 
Hemp  chenille. —  See  note  under  par.  335. 

Vol.  II,  p.  801,  par.  288.    [First  ed., 

1914  Supp.,  p.  88.] 

Worn-out  pulp  felts. —  See  note  under  par. 
651. 

Manufactures  of  wool. —  In  U.  S.  t*.  Field, 
(1920)  10  U.  S.  Oust.  App.  183,  the  mer- 
chandise consisted  of  woven  flax  canvases 
and  colored  woolen  yarns,  the  canvases  hav- 
ing been  stitched  by  hand  with  the  yarns 
sufficiently  to  indicate  a  preconceived  orna- 
mental design  and  color  scheme  and  the 
nature  of  the  needlework,  and  enough  of  the 
yarns  being  imported  with  the  canvasses  to 
complete  the  work.  When  finished,  they  were 
to  be  used  on  the  seats  or  backs  of  pieces  of 
furniture,  and  the  canvases  substantially,  if 
not  entirely,  covered  by  the  ornamental  de- 
signs. It  was  held  that  the  importations 
were  not  finished  articles,  but  materials,  the 
component  material  of  chief  value  being  wool, 
and  should  be  classified  under  this  paragraph 
as  manufactures  of  wool,  and  not  under  para- 
graph 358  as  embroideries  or  embroidered 
articles. 

Vol.  II,  p.  805,  par.  293.    [First  ed., 

1914  Supp.,  p.  89.] 

Chenille  carpets  and  rugs. — A  review  of  the 
history  of  rug  making  shows  that  originally 
and  now  the  term  "  chenille "  used  in  this 
paragraph  was  and  is  commonly  and  properly 
used  to  di8tin)?ui8h  that  kind  of  carpet  or 
rug  from  all  other  kind '5.  No  contrary  com- 
mercial designation  a')pcars  at  the  time  of 
the  enactment  of  the  tariff  act  of  1913.  It 
is  therefore  concluded  that  the  act  of  1913 
difTerentiatcs  between  chenille  and  Axmin- 
ster  carpets  and  rugs.  And  as  chenille  rugs 
are  made  from  portions  of  chenille  carpets 
or  carpeting,  and  are  not  enumerated  in 
paragraph  300,  they  are  dutiable  under  this 
paragraph,  by  virtue  of  paragraph  303.  U.  S. 
V.  Trorlicht,  etc..  Carpet  Co.,  (1921)  10  U.  S. 
Cust.  App.  254. 

Machine-made  chenille  wool  rugs  of  the 
importations,  not  "  woven  whole  for  rooms," 
are  dutiable  by  virtue  of  paragraph  303,  at 
the  rate  imposed  on  chenille  carpets  by  this 
paragraph.  U.  S.  v.  Trorlicht,  etc..  Carpet 
Co..   (1921)    10  U.  S.  Cust.  App.  254. 

Vol.  II,  D.  805.  par.  300.    [First  ed., 

1914  Supp.,  p.  89.] 

Chenille  carpets  and  rugs. —  See  note  under 
par.  293. 

Handmade  rugs. —  Certain  handmade  rugs 
known  as  "Idaho,"  "Kerbela,"  "Beirut" 
and  "  Calcutta "  and  certain  rugs  shown  to 
be  carpets  woven  whole  for  rooms  from  speci- 


fications are  dutiable  under  this  paragraph. 
U.  S.  V.  Trorlicht,  etc.,  Caroet  Co.,  (1921) 
10  U.  S.  Cust.  App.  254. 

Vol.  II,  p.  805,  par.  303.    [First  ed., 

1914  Supp.,  p.  89.] 

Chenille  carpets  and  rags. —  See  note  under 
par.  293. 

Rugs  for  floors. — The  expression  "  rugs  for 
floors  .  .  .  and  other  portions  of  carpets 
or  carpeting  .  .  . ,"  in  this  paragraph  in- 
cludes long  rolls  of  carpeting  intended  to  be 
cut  at  places  indicated  in  the  weave,  each 
piece,  after  being  cut,  to  be  bound  and 
fringed  into  a  finished  rug.  U.  S.  t?.  Tror- 
licht,  etc.,  Carpet  Co.,  (1921)  10  U.- S.  Cust. 
App.  254. 

Vd.  II,  p.  808,  par.  318.    [First  ed., 
1914  Supp.,  p.  90.] 

Appliqned  articles. —  See  note  under  par. 
358. 

Vol.  II,  p.  810,  par.  320.    [First  ed., 

1914  Supp.,  p.  90.] 

Mechanically  ground  wood  pulp,  in  sheet 
form,  imported  in  rolls,  the  sheet  being  of  a 
width  and  thickness  especially  suitable  for 
the  manufacture  of  a  particular  kind  of 
pulpboard  does  not,  by  reason  of  its  form, 
become  "  pulpboard  "  within  the  meaning  of 
that  term  in  this  paragraph,  but  remains 
"mechanically  ground  wood  pulp"  within 
the  meaning  of  that  exnression  in  paragraph 
549.  Beaver  Co.  v.  U."  S.,  (1920)  10  U.  S. 
Cust.  App.  22. 

Vol.  II,  p.  814,  par.  329.    [First  ed., 

1914  Supp.,  p.  92.] 

Professional  journals. —  See  note  under 
par.  426. 

Everyman's  Library  not  textbooks.-  -  To 
same  effect  as  original  annotation,  see 
Wakem  v.  U.  S.,  (1920)  10  U.  S.  Cust.  App. 
24. 

Vol.  II,  p.  815,  par.  332.    [First  ed., 

1914  Supp.,  p.  02.] 

Fashion  plates. —  Cards  containing  pictures 
of  women  wearing  fashionable  clothes,  sur- 
rounded by  samples  of  actual  dress  goods 
fabrics  and  other  similar  cards  representing 
the  interiors  of  rooms  exhibiting  designs  of 
drapery,  pictures  of  wall  paper  and  linoleum 
designs,  bolts  of  dress  or  upholstery  fabrics, 
a  couch  with  figured  covering,  and  similar 
articles  are  not  clasnifialilc  as  "  original 
drawings"  under  paragraph  652;  neither 
are  they  "  works  of  art "  under  paragraph 
376.  Thev  should  be  classified  as  manufac- 
turers     of     paper     under     this     paragraph. 
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MacLoughlin  v.  U.  S..  (1920)   10  U.  S.  Cust. 
App.  37. 

Vol.  II,  p.  81 6,  par.  333.    [First  ed., 
1914  Supp.,  p.  93.] 

Jewelry  —  Imitation  pearl  necklcLces, —  See 
note  under  par.  356. 

Vol.  II,  p.  818,  par.  335.    [First  ed., 

1914  Supp.,  p.  93.] 

Hemp  chenille.— There  eeems  to  be  little, 
if  any,  difference  in  meaning  between  the 
word  "braids"  and  the  word  "plaits"  in 
this  paragraph.  Two  threads  twisted  to- 
gether  cannot  be  regarded  as  a  braid  or  plait, 
ihiis,  merchandise  known  as  hemp  chenille, 
made  on  a  machine  by  braiding  one  hemp 
and  two  cotton  threads  and  contemporane- 
ously cutting  the  hemp  thread  so  that  the 
finished  product  is  two  tightly  twisted  cot- 
ton threads  with  piecea  of  hemp  thread 
sticking  through  the  twiste,  is  not  classi- 
fiable under  this  paragraph  as  "braids"  or 
"  plaits,"  but  should  be  classified  as  a  manu- 
facture of  hemp  under  paragraph  284.  Ringk 
V.  U.  S.,  (1920)   10  U.  S.  Cust.  App.  107. 

Vol.  II,  p.  822,  par.  347.    [First  ed., 

1914  Supp.,  p.  94.] 

Artificial  and  ornamental  fruits,  etc. —  To 
be  classifiable  as  "artificial  and  ornamental 
fruits,  grains,  leaves,  flowers,  and  stems,  or 
parts  thereof,"  under  this  paragraph,  it  is 
not  necessary  that  articles  should  truly  rep- 
resent fruits,  grains,  leaves,  flowers,  or  stems. 
Jt  is  sufficient  if  they  simulate  natural  fruits, 
grains,  leaves,  flowers,  and  stems  in  phyTiical 
characteristics  and  appearance  closely  enough 
to  cause  them  in  common  understanding  to 
be  regarded  as  leaves,  stems,  flowers,  or 
fruit«,  produced,  not  by  nature  but  by  the 
hand  of  man,  and,  at  the  same  time,  are 
appropriate  and  suitable  to  be  used  for  tho«e 
purposes  of  ornamentation  to  which  the 
natural  products  may  be  temporarily  de- 
voted. Cochran  Co.  v,  U.  S.,  (1920)  10  U.  S. 
Cust.  App.  62.  To  same  effect,  see  Johnson 
&;Oo.  V.  U.  &.,  (1920)   10  U.  S.  Cust.  App.  64. 

Articles  made  of  straw  and  chip  in  natural 
colors,  too  fragile  and  crude  to  be  used  as 
millinery  ornaments,  but  imported  as  raw 
material  for  making  them,  not  reeembling 
fruits,  grains,  leaves,  flowers,  and  stems,  or 
parts  thereof,  are  not  to  be  classified  under 
this  paragraph  aa  "  artificial  and  ornamental 
fruits,  grains;  leaves,  flowers,  and  stems,  or 
parts  thereof."  Isler  t?.  U.  S.,  (1920)  10 
U.  e.  Cuet.  App.  74. 

Dyed  straw  millinery  ornaments,  crudely 
resembling  "  fruits,  grains,  leave"),  flowers, 
and  stems,  or  parts  thereof,"  should  be  classi- 
fied as  "artificial  and  ornamental  fruits, 
grains,  leaves,  flowers,  and  stems,  or  parts 
thereof/'  under  this  paragraph,  rather  than 


as  nonenumerated  articles  under  paragraph 
385.  Johnson  v,  U.  S.,  (1920)  10  U.  S.  Cust. 
App.  54. 

Millinery  ornaments  consisting  of  clusters 
of  black  straw  wound  into  the  form  of  berries 
or  grapes  and  set  on  black  straw  leaves  at- 
tached to  stems  made  of  black  straw  and 
metal;  and  millinery  ornaments  consisting 
of  sprays  of  black  straw  leaves  and  black 
straw  roses  sewed  with  black  threads  to  a 
stiff  fabric  foundation  are  properly  classified 
as  "  artificial  and  ornamental  fruits,  grains, 
leaves,  flowers,  and  stems"  under  this  para- 
graph. But  millinery  ornaments  so  crudely 
and  grotesquely  fashioned  as  to  be  scarcely 
deserving  of  the  description  ornamental  and 
not  resembling  fruity,  grains,  leaves,  flowers, 
and  stems  can  not  be  classifled  under  this 
paragraph.  R.  C.  Cochran  Co.  r.  U.  S., 
(1920)    10  U.  S.  Cust.  App.  62. 

Ivory  pendants  and  brooches. —  Ivory 
brooches,  pendants,  and  scarf  pins,  carved 
in  imitation  of  various  flowers,  are  not 
"  artificial  and  ornamental  flowers,"  within 
this  paragraph,  but  should  be  classifiel  as 
manufactures  of  ivorv  under  paragraph  369. 
U.  S.  V.  Darling,  ('l920)  10  U.  S.  Cust. 
App.  57. 

Presumption  in  favor  of  collector's  finding. 
—  Millinery  ornaments  consisting  of  straw 
spheroids  in  combination  with  artificial  stems 
and  sprays  of  artificial  leaves,  having  been 
classified  by  the  collector  under  this  para- 
graph, it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  leaves  and 
stems  are  chief  value;  and  they  are  dutiable 
under  the  paragraph  as  articles  in  chief  value 
of  "artificial  and  ornamental  fruits,  grains, 
leaves,  flowers,  and  stems."  Cochran  Co.  v. 
U.  S.,   (1920)    10  U.  S.  Cust.  App.  62. 

Vol.  II,  p.  824,  par.  351.    [First  ed., 

1914  Supp.,  p.  95.] 

Unusual  coverings. —  See  note  under  sec- 
tion III,  par.  R,  tn/ra,  p.  434. 

Vol.  II,  p.  825,  par.  356.    [First  ed., 

1914  Supp.,  p.  95.] 

"Articles  or  wares  plated  with  gold  or 
silver." —  See  note  under  par.  167. 

Imitation  pearls. —  Kot  every  importation 
regardless  of  size,  use,  or  shape,  which  re- 
motely resembles  a  pearl  in  color,  can  be 
regarded  as  an  imitation  pearl  and  assessed 
as  jewelry.  Veith  v.  V.  S.,  (1020)  10  U.  S. 
Cust.  App.  201. 

Imitation  pearl  necklaces. —  The  provision 
of  this  paragraph,  for  such  jewelry  as  is 
valued  above  20  cents  per  dozen  pieces  indi- 
cates that,  in  the  congressional  view,  there  is 
cheaper  jewelry,  and  serves  to  show  that 
whether  or  not  merchandise  is  to  be  classified 
as  jewelry  is  not  to  be  determined  by  its 
value.  But  necklaces  made  of  wax-filled  glass 
imitation    pearl    beads    permanently    strung 
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and  fitted  with  metal  clasps  and  imitation 
pearl  pendants  are  classifiable  as  *'  jewelry  " 
under  this  paragraph  and  not  as  articles  of 
beads  under  paragraph  333.  U.  S.  v.  Wool- 
worth  Co.,  (1920)   10  U.  S.  Oust.  App.  194. 

Bone  watdh  charms. —  Prima  facie,  an  arti- 
cle in  chief  value  of  material  neither  precious 
stone  nor  precious  metal,  nor  an  imitation  of 
either,  is  not  jewelry  commonly  so  called. 
Thus,  watch  charms  made  of  bone  are  not 
jewelry.  U.  S.  v,  Mandel,  (1920)  10  U.  S. 
Cust.  App.  44. 

Manufactures  of  ivory  with  brass  eyelets 
are  not  made  of  precious  metal  or  precious 
stone  or  an  imitation  of  either,  and  are  not 
jewelry.  U.  S.  f>.  Darling,  (1920)  10  U.  S. 
Cust.  App.  67. 

Vol.  II,  p.  827,  par.  358.    [First  ed., 

1914  Supp.,  p.  96.] 

Appliqu€d  articles. — A  union  of  two  inde- 
pendent fabrications  is  essential  to  and  de- 
terminative of  the  definition  of  the  word 
"  appliquM "  as  used  in  this  paragraph. 
Thus,  a  fabric  which  is  ornamented  upon  one 
surface  by  figures  composed  of  glue  covered 
with  flock  is  not  appliqued,  but  should  be 
classified  under  the  residuary  provisions  of 
paragraph  318  as  a  woven  silk  fabric  not 
otherwise  specially  provided  for.  U.  S.  v. 
Heyliger,  (1920)  10  U.  S.  Cust.  App.  62; 
U.  S.  V.  Mills,  (1920)  10  U.  S.  Cust.  App.  49. 

Embroidery. —  To  constitute  an  embroidery 
under  this  paragraph  there  must  be,  by 
needle-work  processes,  an  ornamental  addi- 
tion superimposed  upon  a  previously  com- 
pleted fabric  or  article  —  not  a  needlework 
ornamentation  placed  upon  a  fabric  regarded 
as  a  material  only,  which  ornamentation  con- 
stitutes substantially  the  completed  fabric  or 
article.  U.  S.  v.  Field,  (1920)  20  U.  S.  Cust. 
App.  183. 

Presumption  of  legislative  sanction  of  ju- 
dicial interpretation. —  Congress  is  presumed 
to  have  enacted  the  provision  for  embroid- 
eries in  this  paragraph  in  harmony  with  the 
judicial  interpretation  of  the  word  obtaining 
at  that  time.  U.  S.  t?.  Field,  (1920)  10  U.  S. 
Cust.  App.  183. 

Vol.  II,  p.  831,  pap.  360.     [First  ed., 
1914  Supp.,  p.  96.] 

Needlescases. —  3ee  note  under  par.  135. 
Unusual   coverings. —  See  note  under   sec- 
tion III,  par.  R,  infra,  p.  434. 

Vol.  II,  p.  833,  par.  368.    [First  ed., 
1914  Supp.,  p.  97.] 

**In  their  natural  state." — The  expression 
of  this  paragraph,  "  in  their  natural  state, 
arid  not  the  separated  fibers  thereof,"  will 
not  be  construed  so  as  to  make  the  first 
phrase  simply  antlthetic'al  of  the  second. 
The  purpose  of  Congress  was  to  exclude  from 


the  paragraph  by  this  provision  grass  ana 
straw  cloth  made  of  grass  and  straw  fibers, 
which  are  provided  for  elsewhere;  and  the 
paragraph  comprehends  split  straw,  so  long 
as  the  splitting  has  not  resulted  in  a  de- 
cortication of  the  fibers.  Isler  r.  U.  S., 
(1920)    ID  U.  S.  Cust.  App.  74. 

Bone  watch  charms. —  Watch  charms  made 
of  bone  should  not  be  classified  as  jewelry 
under  paragraph  356,  in  the  absence  of  evi- 
dence that  they  are  commercially  knowTi  as 
such,  but  should  be  classified  as  manufac- 
tures of  bone  under  this  paragraph.  U.  S. 
f.  Mandel,   (1920)    10  U.  S.  Chist.  App.  44. 

Dyed  straw  articles. —  Dyed  straw  is  not 
straw  in  its  "  natural  state "  within  that 
expression  in  this  paragraph,  and  articles 
made  of  it  are  not  dutiable  hereunder.  John- 
son V.  U.  S.,  (1920)  10  U.  6.  Cust.  App.  64; 
Cochran  f.  U.  S.,  (1920)  10  U.  S.  Cust 
App.  62. 

Millinery  ornaments  in  chief  value  of 
straw,  but  not  in  imitation  of  fruits,  grains, 
leaves,  flowers,  and  stems,  are  not  dutiable 
under  paragraph  347.  Such  of  them  as  are 
in  chief  value  of  undyed  straw  are  dutiable 
as  manufactures  in  chief  value  of  straw  in 
its  natural  state,  under  this  paragraph,  and 
such  of  them  as  are  in  chief  value  of  dyed 
straw  are  dutiable  as  manufactures  not  pro- 
vided for  under  paragraph  385.  Johnson  & 
Co.  V.  U.  S.    (1920)    10  U.  S.  Cust.  App.  64. 

Split  straw  and  chip  nutterial  for  the  manu- 
facture of  millinery  ornaments,  too  crude 
for  classification  under  paragraph  •  347,  as 
artificial  and  ornamental  fruits,  grain**, 
leaves,  fiowers,  and  stems,  or  parts  th'  reof , 
are  dutiable  as  manufactures  of  chip  and 
straw,  under  this  paragraph.  Isler  v.  U.  S., 
(1920)    10  U.  S.  Cust.  App.  74. 

Vol.  II,  p.  834,  par.  369.    [First  ed., 
1914  Supp.,  p.  97.] 

Ivory  pendants  and  brooches. —  See  note 
under  par.  347. 

Vol.  II,  p.  836,  par.  376.    [First  ed., 

1914  Supp.,  p.  98.] 

Fashion  plates. —  See  note  under  pars.  932 
and  ft52. 

Vol.  II,  p.  838,  par.  381.    [First  ed., 

1914  Supp.,  p.  98.] 
"All  smokers'  articles  whatsoever."— By 
using  the  words  "  all  smokers*  articles  what- 
soever '*  in  this  parajrraph  Congress  mani- 
fested its  intention  "  to  'reach  out  into  all 
branches  of  trade  and  commerce  and  to  gather 
within  the  dutiable  provisions  of  this  para- 
graph everything  used  chiefly  by  smokers,  in 
that  pursuit,  and  for  that  purpose,  wherever 
else  they  may  occur  or  within  whatever  other 
provi"^ions  of  the  tariff  law  the  merchandise 
may  be  included."    Thus,  finished  pipe  stems 
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may  be  regarded  as  material  for  mannfao- 
turing  or  assembling  pipes,  still,  being  sepa- 
rate and  distinct  subjects  of  trade  and  use, 
and  the  language  of  this  paragraph,  *'  all 
smokers'  articles  whatsoever  "  being  so  com- 
prehensive, they  must  be  regarded  as  "  arti- 
cles" within  this  paragraph.  Bush  t*.  U.  S., 
tl920)   10  U.  S.  Cust,  App.  161. 

Bamboo  pipe  stems. — "Bamboo  pipe  stems, 
5  inches  in  length,  one  ^nd  cut  off  square  just 
back  of  a  joint,  thus  forming  a  mouthpiece, 
and  the  other  end  tapered  to  fit  into  the 
pipe,"  are  classifiable  as  "  smokers'  articles," 
unr'^er  this  paragraph,  and  not  as  "bamboo" 
under  paragraph  648  or  "manufactures  of 
wood  "  under  paragraph  176.  Bush  v.  U.  S.. 
(1920)    10  U.  S.  Cu9t.  App.  161. 

PiX>e8  and  pipe  bowls. —  It  is  not  the  mean- 
ing of  this  paragraph  that  "pipes  and  pipe 
bowls "  should  be  a  separate  and  distinct 
classification  from  "  smokers'  articles,"  so 
that  parts  of  pipes  other  than  bowls  (e.  g. 
stems)  should  be  excluded  from  the  para- 
graph. Pipe  stems  are  "smokers'  articles" 
within  the  paragraph.  Bush  r.  U.  S.,  (1920) 
10  U.  S.  Cust.  App.  161. 

Vol.  II,  p.  838,  par.  384.    [First  ed., 

1914  Supp.,  p.  98.] 

By-product  lignum  extract. —  See  note 
under  par.  624. 

Ferrosilicon. —  See  note  under  par.   102. 

Vol.  II,  p.  839,  par.  385.     [First  ed., 

1914  Supp.,  p.  98.] 

By-product  lignum  extract. —  See  note 
under  par.  624. 

Dyed  straw  millineiy  ornaments. — See  note 
under  par.  347. 

Ferrosilicon. —  See  note  under  par.  102. 

Ground  oat  hulls. —  See  note  under  par.  192. 

Millinery  ornaments  in  chief  value  of 
straw. —  See  note  under  par.  368. 

Merchandise  composed  of  strips  of  colored 
straw,  but  not  resembling  any  of  the  things 
named  in  paragraph  347,  should  have  been 
classified  under  this  paragraph.  Johnson  v. 
U.  S.,   (1920)    10  U.  S.  Cust.  App.  54. 

When  article  may  be  classified  as  non- 
enumerated. —  When  there  is  no  specific  pro- 
vision for  merchandise,  it  can  be  classified 
under  this  paragraph,  as  a  nonenumerated 
article  only  in  case  it  is  not,  in  material,  tex- 
ture, or  use,  similar  to  any  article  enume- 
rated in  the  act.  Johnson  v.  U.  S.,  (1920) 
10  U.  S.  Cust.  App.  54. 

Vol.  II,  p.  843,  sec.  386.    [First  ed., 

1914  Supp.,  p.  98.] 

Necessity  of  pleading  paragraph  in  making 
protest. —  While  this  paragraph,  strictly 
speaking,  is  itself,  in  a  sense,  an  assessing 
paragraph,  still  it  may  fairly  be  said  that 
in  the  general  language  and  common  under- 
etanding  of   those  dealing  with  the  subject, 


merchandise  which  becomes  dutiable  at  a 
given  rate  by  similitude  with  enumerated 
articles  is  regarded  as  being  brought  thereby 
within  the  enumerating  paragraph  for  a8se''s- 
ment.  This  paragraph  is  a  legislative  rule 
of  interpretation  of  the  scope  of  every  duty- 
assessing  provision  of  the  tariff  act,  and,  as 
such,  it  should  no  more  be  pleaded  than  any 
other  rule  of  interpretation,  construction,  or 
evidence.  Thus,  a  protest  claiming  classifica- 
tion under  a  certain  paragraph  is  suflicient 
to  support  such  classification  by  similitude, 
even  though  the  protest  makes  no  mention 
of  this  paragraph.  Rice  v.  U.  S.,  (1920)  10 
U.  S.  Cust.  App.  165. 

Vol.  II,  p.  848,  par.  387.    [First  ed., 

1914  Supp.,  p.  389.] 

Nitric  acid  mixed  with  sulphuric  acid.— 
Nitric  acid  to  which  approximately  20  per 
cent  by  weight  and  5  per  cent  according  to 
value  of  sulphuric  acid  has  been  added  for 
the  sole  purpose  of  preventing  corrosion  of 
steel  tank  cars  essential  for  transportation  of 
the  former  acid  in  large  quantities  comes 
within  this  paragraph,  rather  than  paragraph 
5  (see  2  Fed.  Stat.  Ann.  (2d  ed.)  726),  which 
imposes  a  duty  of  15  per  cent  ad  valorem 
upon  *'  alkalies,  alkaloids,  and  all  chemical 
and  medicinal  compounds,  preparations,  mix- 
tures and  salts,  and  combinations  thereof," 
not  specially  provided  for  in  this  section. 
U.  8.  V.  Aetna  Explosives  Co.,  (1921)  256 
U.  S.  — ,  41  8.  Ot.  513,  05  U.  S.  (L.  ed.)  — . 

Vol.  II,  p.  850,  par.  404.    [First  ed., 

1914  Supp.,  p.  100.] 

American  goods  returned. — ^A  claim  for 
free  entry  of  engines,  having  forced-draft 
fans  attached,  as  American  goods  returned 
without  advancement  or  improvement  in 
value  or  condition  under  this  paragraph  is 
not  supported  by  a  statement  in  the  foreign 
export  entry  that  the  engines  were  originally 
of  American  manufacture,  and  that  they 
were  shipped  to  Canada  "for  connection  to 
the  fans."  With  no  other  evidence,  and  with- 
out compliance  with  article  333,  Customs 
Regulations  of  1915,  pursuant  to  this  para- 
graph, the  collector's  classification  as  mis- 
cellaneous metal  articles  under  paragraph 
167  should  be  approved.  U.  S.  t;.  Reid, 
(1920)   10  U.  6.  Cust.  App.  85. 

Burden  of  proof  as  to  identity  of  returned 
goods. —  Compliance  with  article  333,  Cus- 
toms Regulations,  1915,  promulgated  pursu- 
ant to  this  paragraph  and  prescribing  the 
method  of  showing  the  identity  of  American 
goods  returned,  does  not  relieve  an  importer 
from  the  burden  of  proving  such  identity  to 
support  a  protest  against  the  decision  of 
the  collector  against  it.  The  preliminary 
papers  required  by  the  article  to  be  filed 
with  the  collector  in  support  of  a  claim  for 
free  entry  of  merchandise  under  the  para- 
graph are  simply  intended  to  assist  the  eel- 
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lector  in  deciding  upon  the  entry  and  possess 
no  conclusive  or  binding  force  upon  his  otW- 
cial  action.  If,  in  such  case,  the  collector, 
for  reasons  which  seem  sufficient  to  him,  de- 
cides  against  the  claim  for  free  entry  and 
thereupon  assesses  duty  upon  the  nierchan- 
diae,  his  decision  in  the  first  instance  is 
presumed,  as  in  other  cases,  to  be  correct; 
and,  upon  the  trial  of  a  protest  in  such  case, 
the  burden  is  cast  upon  the  protest  ant,  as 
in  other  ca«cs,  to  establish  by  lawful  evi- 
dence any  and  all  facts  upon  which  he  relies 
to  overcome  that  presumption.  Hull  i\  U.  S., 
(1920)    10  U.  S.  Oust.  App.  211, 

Vol.  II,  p.  853,  par.  419.    [First  ed., 

1914  Supp.,  p.  101.] 

Cleaned  and  dried  fish  sounds. —  See  note 
under  par.  34. 

Vol.  II,  p.  854,  par.  426.    [First  ed., 

1914  Supp.,  p.  102.] 

Everyman's  library. —  See  note  under  par. 
329. 

Professional  journals. —  By  the  language 
of  this  paragraph  "  textbooks  used  in  schools 
and  other  educational  institutions"  Con- 
gress did  not  intend  to  admit  free  of  duty 
all  the  serial  journals  and  reports  issued  by 
associations  of  the  different  professions,  arts, 
sciences,  industries,  businesses,  etc.;  and  the 
"Journal  of  the  Institute  of  Actuaries,"  a 
paper-bound  serial  issued  quarterly  by  an 
English  organization  known  as  the  "  In  ?ti- 
tute  of  Actuaries,"  being  such  a  publication, 
must  be  denied  such  clasf^i  float  ion  and  held 
dutiable  under  the  general  provision  of  para- 
graph 329  for  books.  U.  S.  v.  Tioe,  (1020) 
10  U.  S.  Oust.  App.  198. 

The  term  "  textbook  "  applies  only  to  such 
books  as  either  set  out  in  their  text  the 
facts  or  principles  of  some  branch  of  learn- 
ing which  is  to  be  taught  to  students,  or 
to  such  as  are  prepared  with  e^^pe-^ial  intro- 
ductions, notes,  glossaries,  spaoinjrs,  or  other 
"  editorial  apparatus,"  which  particularly 
adapt  them  for  the  use  of  fitiidcnt55  or  in- 
structors engaged  in  classroom  work  as  a 
class  apart  from  more  general  readers.  Tlie 
fact  that  a  book  is  used  in  educational  insti- 
tutions does  not  make  it  a  textbook  within 
the  meaning  of  that  term  in  this  paragraph. 
Wakem  v.  U.  S.  (1920)  10  U.  S.  Cust.  App. 
24. 

It  is  not  clear  that  the  context  of  this 
paragraph  does  not  confine  the  free  entry 
accorded  "textbooks"  to  "books"  in  the 
narrower  sense,  excluding  "pamphlets."  par- 
ticularly serial  pamphlets.  In  view  of  the 
fact  that  serial  pamphlets  are  not  of  the 
same  contents  and  not  necessarilr  even  of 
the  same  subject  matter  issue  by  i««sue,  it  is 
doubtful  whether  free  entrv  could  be  de/reed 
an  entire  serial.  U.  S.  r.  Tine  &  Lynch, 
(1920)    10  U.  S.  Cust.  App.  198. 


Vol.  II,  p.  857,  par.  461.    [First  ed., 
1914  Supp.,  p.  103.] 

Construction. —  In  order  to  give  effect  to 
all  the  provisions  of  this  paragraph  it  is 
necessary  to  construe  it  as  according  free 
entry  to  all  copper  ores  and  all  products  of 
them  in  whatever  shape  and  whatever  form 
produced  short  of  manufactures  of  copper. 
Lang  V.  U.  S.,  (19^0)  10  U.  S.  Cust  App. 
228. 

Copper  matte. — To  same  effect  as  orig- 
inal annotation,  see  Lang  v.  U-  S.,  (1920) 
10  U.  S.  Cust.  App.  228. 

Vol.  II,  p.  860,  par.  498.    [First  ed., 

1914  Supp.,  p.  104.] 
"Chemical     .     .    .     compounds'* — ^"Chem- 
ically compounded." — <See  note  under  par.  5. 

Vol.  II,  p.  862,  par.  517.    [First  ed., 

1914  Supp.,  p.  105.] 

Platinum  in  sheets. — The  provision  of  this 
paragraph  admitting  free  of  duty  iridium 
and  platinum  in  native  combination  dpes  not 
modify  that  of  paragraph  578  admitting  free 
of  duty  platinum  in  sheets,  so  as  to  deny 
free  entry  to  platinum  in  sheets  when 
artificijillv  combined  with  iridium.  American 
Express  Co.  r.  U.  6.,  (1920)  10  U.  S.  Cust. 
App.  276. 

Vol.  II,  p.  862,  par.  518.    [First  ed., 

1914  Supp.,  p.  105.] 

Ferrosilicon. —  See  note  under  par.  1(^2. 

Vol.  II,  p.  870,  par.  578.    [First  ed., 

1914  Supp.,  p.  108.] 
Commercial  designation  —  platinum  in 
sheets. — ^The  rule  that  the  commercial  desig- 
nation of  imported  merchandise  may  be 
shown  to  correspond  to  the  tariff  designation 
applies  not  only  to  eo  nomine  designations 
but  also  to  descriptive  terms.  To  bar  the 
application  of  this  rule  the  intention  of  Con- 
gress to  do  so  must  clearly  appear.  Thus, 
under  a  protest  claiming  free  entry  of 
merchandise  90  per  cent  platinum  and  10 
per  cent  iridium  as  platinum  in  sheets,  under 
this  paragraph,  it  is  error  to  exclude  evi- 
dence of  commercial  designation,  since  such 
merchandise,  if  shown  to  be  known  com- 
mercially as  "  platinum  in  sheets,"  is  admis- 
sible free  of  dutv  as  such  hereunder. 
American  Express  Co.  t;.  U.  8.,  (1920)  10 
U.  S.  Cust.  App.  275. 

Vol.  II,  p.  875,  par.  614.    [First  ed., 
1914  Supp.,  p.  110.] 

Crushed  limestone. —  Limestone,  unless  com- 
pletely manufactured,  is  entitled  to  fre« 
entry  under  this  paragraph.  Thus,  lime- 
stone   crushed    to    diameters    of    from    one- 
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Bixteenth  inch  to  4  inches  to  facilitate  trans- 
portation, and  needing  to  be  subjected  to 
other  manufacturing  processes  before  being 
used,  is  admissible  free  of  dutv  under  this 
paragraph  as  "  limestone,  unmanufactured," 
and  not  dutiable  under  paragraph  81  as 
earthy  or  mineral  substances  -wholly  or  par- 
tially manufactured."  Lackawanna  (Steel 
Co.  V.  U.  S.,  (1920)   10  U.  S.  Oust.  App.  93. 

Vol.  II,  p.  876,  par.  624.    [First  ed., 

1914  Supp.,  p.  110.] 

Nutgall  extract. —  See  note  under  par.  1. 

By-product  lignum  extract. —  Lignum  ex- 
tract, obtained  as  a  by-product  from  the 
manufacture  of  wood  pulp  from  spruce  and 
baleam,  containing  no  alcohol  but  a  substan- 
tial amount  of  tannin  and  commonly  used 
for  tanning,  should  be  classiiied  as  "extracts 
of  other  .  .  .  woods  .  .  .  such  as  are  com- 
monly used  for  tanning "  under  this  para- 
graph rather  than  as  ''waste  not  specially 
provided  for  "  under  paragraph  384,  notwith- 
standing that  such  merchandise  is  used  for 
other  purposes  than  tanning  and  that  the 
instant  importation  was  not  intended  to  be 
used  for  tanning.  It  is  not  cla^Bsiiiable  as 
tannin  or  as  an  acid  not  specially  provided 
for  under  paragraph  1,  as  a  chemical  com- 
pound under  paragraph  6,  or  as  a  non- 
enumerated  manufactured  article  under  para- 
graph 385.  Meyera  V.  U.  S.,  (1920)  10  U.  S. 
Cust.  App.  216. 

Vol.  II,  p.  876,  par.  627.    [First  ed., 

1914  Supp.,  p.  110.] 

Containers  of  tea. — ^Where  less  than  five 
pounds  of  tea  is  imported  in  a  tin  can  and 
the  can  inclosed  bv  a  bamboo  basket,  the  can 
not  being  an  unusual  covering  designed  for 
use  otherwise  than  in  the  bona  fide  trans- 
portation of  the  tea,  the  proviso  to  this 
paragraph  directs  that  the  can  sliall  be  ad- 
mitted free  and  dutv  levied  on  the  basket. 
It  is  error  to  treat  the  can  and  the  ba«^ket 
as  an  entirety  and  assess  duty  upon  their 
combined  values  as  being  in  chief  value  of 
banvboo  under  paragraph  175.  U.  S.  v. 
Brown,   (1920)    10  U.  S.  Cust.  App.  89. 

Vol.  II,  p.  876,  par.  631.    [First  ed., 

1914  Supp.,  p.  111.] 

Solder  reclaimed  from  shells. —  See  note 
under  par.   154. 

Vol,  II,  p.  879,  par.  647-    [First  ed., 

'  1914  Supp.,  p.  112.] 

Squared  timbers  imported  for  the  purpose 
of  being  cut  up  into  railroad  ties,  but  suit- 
able for  other  uses  also,  not  known  as  rail- 
road ties  in  the  form  in  which  imported,  are 


admissible  free  as  "timber  .  .  .  unmanu- 
factured, hewn,  or  sawed,  sided  or  squared," 
under  this  paragraph  and  not  dutiable  as 
railroad  ties  imder  paragraph  170.  Mitchell 
Co.  V,  U.  S.,  (1920)   10  U.  S.  Cust.  App.  104. 

Vol.  II,  p.  879,  par.  648.    [First  ed., 
1914  Supp.,  p.  112.] 

Chinese  reeds. —  See  note  under  par.  173. 

Round  reeds  in  the  rough. —  See  note  under 
par.  173. 

Bamboo  pipe  stems. — This  paragraph  ex- 
cludes bamboo  which  has  been  *' further  ad- 
vanced than  cut  into  lengths,"  Thus,  bam- 
boo pipe  stems  cut  and  pierced  behind  a 
joint  for  the  mouth  and  tapered  at  the  other 
end  for  the  pipe  are  "  further  advanced " 
and  not  to  be  classified  under  thie  paragraph. 
Bush  t?.  U.  S.,  (1920)  10  U.  6.  Cust.  App. 
161. 

Reeds  cut  into  lengths. — ^The  provision  of 
this  paragraph  for  "  Keeds  unmanufactured, 
.  .  .  or  not  further  advanced  than  cut 
into  lengths  suitable  for  sticks  for  umbrel- 
las, parasols,  aun-shades,  whi{w,  fishing  rods, 
or  walking  canes "  extends,  not  restricts, 
reeds  to  such  as  are  cut  into  such  suitable 
lengths;  so  that  the  paragraph  includes  such 
reeds  whether  or  not  they  are  suitable  for 
the  uses  named.  And  reeds  which  are  pro- 
duced by  subjecting  the  rattans  to  no  manu- 
facturing processes  other  than  rempving 
their  'bark  or  enamel  and  cutting  them  into 
lengths  are  classifiable  under  this  paragraph, 
except  that  such  of  them  as  are  chiefly  used 
for  the  manufacture  of  chnirs  are  classifiable 
under  paragraph  173.  Peabody  v.  U.  S., 
(1920)    10  U.  S.  Cust.  App.  220. 

Vol.  II,  p.  880,  par.  649.     [First  ed., 

1914  Snpp.,  p.  112.] 

Ferrosilicon. —  8ee  note  under  par.  102. 
Mechanically  ground  wood  pulp,  in  sheet 
form. —  See  note  under  par.  320. 

Vol.  II,  p.  880,  par.  651.    [First  ed., 
1914  Supp.,  p.  112.] 

"Waste."— The  word  "waste"  in  this 
paragraph  does  not  include  only  refuse  or 
waste  material  resulting  or  left  over  from 
a  process  of  manufacture,  and  does  not  ex- 
-zlude  manufactured  articles  which,  by  wear 
and  tear  of  use,  have  become  worn-out,  un- 
fit and  useless  for  the  purposes  for  which 
thev  were  made.  Central  Vermont  R.  Co. 
V.  U.  R.,  (1920)   10  U.  S.  Cust.  App.  31. 

Shoddy. —  It  could  not  have  been  the  in- 
tention of  Congress,  in  the  enactment  of  this 
paragraph  to  admit  shoddy  free  of  duty,  and 
to  exclude  material  for  making  shoddy  from 
such  exemption.  Central  Vermont  R,  Co. 
f.  U.  S.,   (1920)    10  U.  S.  Cust.  App.  31. 
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Worn-out  pulp  felts. —  Pieces  of  wool  felt, 
which  had  been  worn  out  by  use  on  paper- 
making  machines  were  shown  to  be  imported 
for  the  purpose  of  making  shoddy,  and  to 
be  commercially  fit  practically  for  no  other 
purpose.  They  are  admissible  free  as 
"wastes  not  specially  provided  for,"  under 
this  paragraph  and  should  not  be  classified 
as  a  manufacture  of  wool  under  paragraph 
288.  Central  Vermont  R.  Co.  f?.  U.  S.,  (1920) 
10  U.  S.  Cust.  App.  SI. 

Vol.  II,  p.  880,  par.  652.    [First  ed., 

1914  Supp.,  p.  112.] 

Fashion  plates. —  Figures  of  women  wear- 
ing fashionable  clothes,  drawn  on  cardboard 
with  pen  and  ink  or  pencil  and  colored  with 
water  colors,  designed  to  illustrate  the  clothes, 
are  classifiable  as  "original  drawings  and 
sketches  in  pen  and  ink  or  pencil  and  water 
colors "  under  this  paragraph  rather  than 
as  manufactures  of  paper  under  paragraph 
332.  Macloughlin  v.  U.  S.,  (1920)  10  U.  S. 
Cust.  App.  37. 

Vol.  II,  p.  884,  par.  J,  subsec.  4. 

[First  ed.,  1914  Supp.,  p.  129.] 

Models  of  women's  wearing  apparel. — The 

provision  of  this  subsection,  exempting  from 
duty  "  models  of  women's  wearing  apparel 
imported  by  manufacturers  for  use  as  models 
in  their  own  establishments,  and  not  for 
sale  '*  goes  to  the  intention  of  the  importer 
at  the  time  of  entry.  This  is  a  question  of 
fact  to  be  decided  in  each  case  upon  the 
testimony  adduced  therein.  Hence,  where 
models  of  women's  w^earing  apparel  are  im- 
ported imder  bond  for  exportation  within  six 
months  as  being  for  use  as  models  in  im- 
porters' manufacturing  establishments  and 
not  for  sale,  according  to  the  provisions  of 
this  subsection,  and  it  is  shown  that  im- 
porters sold  some,  rented  some,  permitted 
some  to  be  copied  for  a  price  and  used  the 
residue  as  models  in  their  own  establish- 
ments, duty  is  properly  as'^essed  upon  them, 
on  the  application  of  the  importers  for  ex- 
portation of  the  residue,*  as  it  does  not  ap- 
pear that  importers  at  the  time  of  entry, 
intended  them  for  use  ae  models  in  their 
own  manufacturing  establishments'  and  not 
for  sale.  (Jrab  Fashion  Co.  i-.  U.  S.,  (1920) 
10  U.  S.  Cust.  App.  39. 

Vol.  II,  p.  885,  par.  J,  subsec.  5. 

[First  ed.,  1914  Supp.,  p.  130.] 

Marine  surface  condensers. —  See  note  un- 
der par.  167. 

Boiler  parts. — An  importation  of  boiler 
parts  lacking  such  distinctive  and  important 
features  as  furnaces,  pipe,  stay  tube*,  boiler 
plates,  and  other  parts,  castings,  cannot  Ije 
regarded  as  an  importation  of  c  m  Icte 
boilers  in  knockdown  condition  and  are  en- 


titled to  entrv  free  of  dutv  under  this  sub- 
section  as  materials  necessary  for  the  build- 
ing of  the  machinery  of  American  vessels, 
and  are  not  dutiable  under  paragraph  167 
as  manufactures  of  metal.  Johnson  Iron 
Worke  v.  U.  S.,  (1921)  10  U,  S.  Cust.  App. 
268. 

"Materials." — The  provision  of  this  sub- 
section, admitting  free  of  duty  "  materials  " 
necessary  for  the  building  of  the  machinery 
of  American  vessels  does  not  mean  that  such 
materials  must  be  crude,  but  includes  stand- 
ardized parts  of  engines.  But  the  importa- 
tion in  one  shipment  of  enough  standardized 
parts  to  make  a  complete  engine  is  an  im- 
portation of  an  engine  under  paragraph  167. 
This  is  not  altered  by  the  fact  that  the 
importation  contained  also  other  standardized 
parts  of  engines.  U.  S.  i?.  Hannevig,  (1920) 
10  U.  S.  Cust.  App.   124. 

Manufactures  distinguished. —  Forced-draft 
fans,  with  engines  attached,  completely  fin- 
ished for  the  forcing  of  air  through  heater 
boxes  into  the  furnaces  of  vessels,  are  not 
materials  for  American  vessels  within  this 
subsection.  •  They  are  finifihed  manufactures, 
and  should  be  classified  under  paragraph  167 
as  miscellaneous  metal  articles.  U.  S.  «. 
Reid,  (1920)  10  U.  S.  Cust.  App.  85;  U.  S. 
V.  Carlin,  (1920)   10  U.  S.  Cust.  App.  83. 

Spare  engine  parts  as  ''outfit  and  equip- 
ment."—  Spare  parts  for  an  engine  installed 
upon  an  American  vessel,  no  claim  being 
made  that  the  number  was  greater  than 
was  necessary  or  that  they  were  not  placed 
on  board  for  the  purpose  of  replacing  the 
corresponding  parts  of  the  engine  as  they 
might  be  broken  or  wear  out,  are  "  ou  fit 
and  equipment "  for  American  vessels  under 
this  subsection.  U.  S.  v.  Hannevig,  (1920) 
10  U.  S.  Cust.  App.  124. 

Importation  in  bond  under  treasury  regu* 
lationa. — This  subsection  provides  that  cer- 
tain articles  for  American  vessels  may  be 
imported  in  bond  under  such  regulations  aa 
the  Secretary  of  the  Treasury  may  prescribe. 
These  regulations  are  articles  406,  407  and 
408,  Treasury  Regulations,  1915.  Where  'he 
importer  is  compelled  to  pay  the  duties 
assessed  before  the  goods  are  delivered  to 
him  no  bond  is  necessary;  and  where  the 
duty  has  been  paid  and  there  is  no  dispute 
that  the  merchandise  was  spare  engine  parts 
for  an  engine  which  was  placed  upon  an 
American  vessel,  compliance  with  the  regu- 
lations is  unnecessary.  U.  8.  v.  Hannevig, 
(1920)    10  U.  S.  Cust.  App.  124. 

Vol.  M,  p.  973,  sec.  2766.    [First  ed., 
vol.  II,  p.  ()36.] 

Construction. — This  section  is  exclusive, 
that  is,  the  permission  goes  so  far  and  no 
further.  Anvthin«T  eUe  mav  not  be  called 
"  merchandise."  so  far  as  the  collection  of 
customs  revenue  i?*  c  •  nc.'rnotl.  U.  S.  i*.  Keed, 
(E.  D.  N.  Y.  1921)  274  Fed.  724. 
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"  Capable  of  being  imported/'— Thi«  phrase 
has  been  construed  as  applying  only  to  such 
merchandise  as  may.  lawfully  be  imported 
into  this  country.  In  this  connection  the 
court  said: 

"  It  must  not  be  overlooked  -that  the  stat- 
utes with  which  we  are  dealing  are  customs 
statutes,  and  are  designed  for  the  enforce- 
ment of  the  collection  of  revenues  assest^able 
upon  dutiable  articles.  To  this  end,  no 
doubt,  it  is  required  that  all  merchandise 
capable  of  importation  shall  be  contained  in 
the  ship's  manifests,  so  that  the  customs 
officers  may  determine  what  is  subject  to 
duty  and  what  is  not.  It  would  not  be  ex- 
pected that  articles  prohibited  introduction 
within  the  United  States  would  be  mentioned 
in  the  manifest,  because  the  presumption 
would  be  that  the  master  would  not  bring 
them  in,  for  if  he  did  he  would  breach  the 
law,  and  subject  himself  to  the  penalty  im- 
posed for  importing  prohibited  articles.  Con- 
gress, therefore,  had  no  occasion  to  legislate 
in  these  statutes  for  the  protection  and  the 
enforcement  of  the  payment  of  duties  on 
merchandise  which  it  did  not  intend  should 
be  brought  in  under  any  conditions."  U.  S. 
V.  Sischo,  (C.  C.  A.  IKh  Cir.  1921)  270  Feb. 
US. 

Opium. — ^The  owner  and  master  of  a  vessel 
who  does  not  include  in  his  manifest  opium 
prepared  for  smoking  purposes  is  not,  by  this 
section  made  liable  to  the  penalty  imposed 
by  section  2809  of  the  Revised  Statutes,  such 
opium  not  being  "merchandise"  within  this 
meaning  of  that  word  as  it  is  there  used. 
U.  6.  t?.  Sischo,  (C.  C.  A.  9th  Cir.  1921) 
270  Fed.  958. 

Vol.  II,  p.  989,  sec.  2809.    [First  ed., 
vol.  II,  p.  647.] 

Purpose  of  8ection.--This  statute  was  ob- 
viously designed  to  enable  the  government, 
among  other  things,  to  collect  the  duties  upon 
all  dutiable  articles  coming  into  this  coun- 
try from  foreign  ports,  and  to  that  end  it 
WM  desirous  that  it  be  advised  by  the  mani- 
fests of  what  merchandise  capable  of  being 
imported  was  aboard  ship,  so  that  the  proper 
assessment  of  duties  could  be  made  by  ihe 
collector  of  customs.  U.  S.  v.  Sischo, 
(C.  C.  A.  9th  Cir.   1021)   270  Fed.  95S. 

Failure  to  list  prohibited  articles.— Tlie 
owner  of  a  vessel  who  does  not  include  in 
his  manifest  opium  prepared  for  smoking 
purposes  is  not  liable  for  the  penalty  im- 
pos'J  by  tliis  section,  such  opium  not  boin;; 
"merchandise"  within  the  nieaning  of  that 
word  as  it  is  liere  used.  U.  S.  v.  Sisclio, 
(C.  C.  A.  9th  Cir.  1921)  270  Fed.  958; 
U.  S.  V.  Reed,  (E.  D.  N.  Y.  1921)  274  Fed. 
724.    In  the  latter  case,  the  court  said: 

"Under  the  Constitution  no  person  can 
be  compelled  to  furnish  evidence  against  him- 
aclf.  To  compel  a  man  to  list  or  include  in 
a  paper  to  be  filed  something  which  would 


convict  him  or  render  him  liable  to  convic- 
tion for  a  crime,  and  then  to  collect  a 
penalty  from  him  for  failure  to  give  evidence 
against  himeelf  of  his  commission  of  a  crime, 
resembles  closely  the  principles  involved  in 
prosecutions  under  the  Volstead  Law,  where 
defendants  have  been  accuaed  of  violating 
the  internal  revenue  laws  compelling  them 
to  register,  put  up  a  distillery  sign,  and 
pay  a  tax  for  the  manufacture,  etc.,  of  liquor 
which  is  prohibited  and  for  which  specific 
penalties    and   punishments   are   provided. 

"  In  the  case  of  United  States  v.  Boze 
Yuginovich  and  another,  254  U.  S.  — ,  41 
Sup.  Ct.  551,  05  L.  ed.  — ,  decided  by  the 
Supreme  Court  of  the  United  States  on  June 
1,  1921,  it  was  held  that  Congress  must 
have  necessarily  intended  to  repeal  the  in- 
ternal revenue  laws  in  so  far  as  they  ver- 
bally or  literally  required  performance  of 
acts  prohibited  as  crimes.  In  the  same  way 
it  would  seem  that  Congress  could  not  have 
intended  to  require  the  captain  of  a  vessel 
to  make  a  report  to  the  eflfect  that  he  was 
committing  a  crime  against  the  laws  of  the 
United  tStates,  in  order  to  avoid  liability  for 
a  penalty  not  expressly  defined,  but  only 
forced  out  of  language  which,  taken  literally, 
is  not  broad  enough  to  justify  such  interpre- 
tation." 

Vol.  II,  p.  1009,  par.  B.    [First  ed., 

1914  Supp.,  p.  114.] 

Meaning  of  "bill  of  lading."— An  express 
receipt  is  not  a  bill  of  lading  within  the 
meaning  of  this  section.  Hence  a  connect- 
ing carrier  holding  such  a  receipt  duly  in- 
dorsed will  not  be  deemed  the  consignee. 
United  States  v.  Fargo,  (C.  C.  A.  2d  Cir. 
1921)   271  Fed.  180,  wherein  it  was  said: 

"A  distinguishing  feature  of  the  bill  of 
lading  is  that  it  represents  the  goods,  so 
that  by  the  delivery  of  it,  under  the  practice 
of  merchants,  there  is  a  symbolical  delivery 
of  the  goods  and  thus  the  obligations  of  con- 
tracts of  sale  are  satisfied.  By  the  indorse- 
ment of  a  bill  of  lading,  the  property  rights 
to  the  goods  can  pass  from  hand  to  hand, 
without  the  actual  necessity  of  removing  the 
goods  themselves  or  the  delivery  thereof. 
Customs .  Administrative  Act,  |  3,  defines 
persons  who  might  make  entry  of  imported 
merchandise  and  who  must  pay  the  customs 
dutiesS  thereon.  lib  was  the  evident  intent  of 
Congress  to  impose  liability  upon  the  owners 
of  the  merchandise  and  the  consignee  is  pre- 
sumptively the  owner  of  the  goods.  The 
consignee  is  presumptively  the  owner  of  the 
goods,  since  it  is  provided  that  he  might 
make  entry  of  the  goods,  with  attendant  as- 
sumption of  liability  for  customs  duties.  It 
is  recognized  that  title  might  pass  from  the 
consignee  by  indorsement  of  a  bill  of  lading, 
and  it  was  provided  that  in  such  event  the 
indorsee  should  have  the  rights  and  liabilities 
of  the  original  consignee.  So  the  practice  has 
been  that  a  bill  of  lading  is  surrendered  only 
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when  the  g^oods  are  delivered.  The  transfer 
of  title  is  made  by  indorsement  of  the  bill 
of  lading,  and  the  indorsee  then  becomes 
entitled  to  the  goods  from  the  carrier,  and, 
by  the  usage  of  merchants  the  indorsement  of 
tne  bill  of  lading  from  the  consignee  to  the 
new  title  owner  becomes  a  fixed  practice. 
Carriers  then  become  subject  to  the  rule  that 
the  goods  could  not  be  delivered,  except  upon 
surrender  of  the  bill  of  lading,  and  the  holder 
or  transferee  of  the  bill  of  lading  was  ex- 
pected to  present  the  bill  in  order  to  obtain 
delivery  of  the  goods,  and  was  entitled  to 
delivery  of  the  goods  upon  such  presentations. 
Ga.,  Fla.  &  Ala.  Ry.  v.  Blish  Milling  Co.,  241 
U.  S.  190,  36  S.  Ct.  541,  60  L.  ed.  948. 

''An  express  receipt  has  not  had  the  same 
effect  of  passing  title.  Upon  presentation  of 
a  freight  receipt,  even  though  indorsed,  the 
right  to  delivery  of  the  merchandise  does  not 
follow.  The  carrier  express  company  issued 
the  receipt  which  authorized  delivery  to  the 
consignee  himself  or  to  his  duly  authorized 
representative,  and  that  is  all.  "  The  obliga- 
tion of  the  express  company,  which  gives  the 
express  receipt,  is  to  deliver  to  the  person 
who  shoWs  himself  to  be  the  consignee  or  his 
authorized  representative  under  all  the  cir- 
cumstances. The  express  receipt  is  not  de- 
manded for  the  delivery  of  the  goods,  and  it 
ha£  not  been  customary,  in  forwarding  goods, 
to  forward  the  express  receipt  as  a  symbol 
of  goods  shipped.  If  the  express  receipt 
authorized  the  defendant  in  error  to  make 
delivery  to  a  person  on  behalf  of  the  con- 
signee, the  company  is  justified  in  making 
this  delivery;  but  the  fact  that  authoriza- 
tion is  indorsed  on  the  back  of  the  express 
receipt  does  not  pass  title.  It  created  a  right 
to  demand  delivery  of  the  goods,  which  may 
be  revoked  by  a  subsequent  order  of  the  con- 
signee to  the  express  compcuiy  to  disregard 
the  indorsement.  If  such  an  order  be  given, 
the  express  company  would  be  unauthorized 
to  deliver  to  any  one  except  the  original 
consignee. 

"Thus  it  will  be  observed  that  a  bill  of 
lading  is  both  the  receipt  and  a  contract  by 
the  carrier  to  deliver  to  the  consignee  or  the 
holder  of  a  duly  indorsed  document,  and  an 
express  receipt  s^ves  one  purpose,  to  wit,  a 
receipt  limiting  the  carrier's  liability  in  case 
of  loss  and  damage  upon  contingencies  named 
in  it." 

Vol.  II,  p.  1018,  par.  H.     [First  ed., 
1914  Supp.,  p.  116.] 

Evidence. —  In  an  action  by  the  United 
States  to  recover  the  value  of  merchandise 
which  it  was  claimed  was  entered  and  intro- 
duced into  the  commerce  of  the  United  States 
by  means  of  fraudulent  written  entries  and 
invoices,  while  it  is  permissible  for  the 
government  to  prove  the  foreign  market  value 
where  the  goods  were  purchased,  it  is  said 
that  this  is  not  essential  to  the  establish- 
ment of  the  government's  prima  facie  case, 
and  that  it  is  sufficient  for  the  government 
to  establish  that  the  false  statement  in  the 


invoice  tended  to  deprive  the  United  States 
of  revenue  by  evidence  that  the  price  paid 
was  greater  than  the  value  given  in  the 
invoice.  And  if  the  jury  is  satisfied  that  the 
purchase  price  of  the  importations  in  ques- 
tion is  greater  than  the  sums  made  as  en- 
tries when  the  importation  took  place,  the 
jury  can  find  fraud  in  making  such  written 
entries  and  invoices.  U.  S.  v.  Santini,  (C.  C. 
A.  2d  Cir.  1920)   266  Fed.  303. 

Vol.  II,  p.  1019,  par.  I.     [First  ed., 

1914  Supp.,  p.  117.] 

''Manifest  clerical  error."— The  term 
"manifest  clerical  error"  in  this  paragraph 
is  one  that  is  apparent  and  obvious  on  the 
face  of  the  papers.  It  does  not  include  an 
error  which  may,  by  extrinsic  evidence,  be 
shown  to  have  been  committed.  Thus,  an 
entry  which  sets  out  the  extension  in  yen 
and  the  unit  of  value  without  stating  what 
currency,  obviously  states  upon  its  face  that 
the  unit  of  value  is  in  yen;  and  extraneous 
proof  that  the  extension  should  have  been 
stated  in  dollars  instead  of  yen  does  not 
establish  a  claim  of  "  manifest  clerical  error  " 
under  this  paragraph.  The  additional  duty 
provided  for  by  this  paragraph  for  under- 
valuation should  be  imposed,  since  the  yen 
is  worth  lees  than  the  dollar,  and  the  action 
of  the  appraiser  in  returning  the  invoice  to 
the  importer  for  correction  after  it  has  come 
under  his  observation  is  forbidden  by  this 
paragraph.  Consmillev  v.  U.  S.,  (1920)  10 
U.  S.  Cust.  App.  109. 

Under  this  paragraph  manifest  clerical 
error  cannot  be  shown  by  proof  dehors  the 
record.  Wlien  an  entry  is  made  as  the  en- 
trant intends  to  make  it  and  carries  the  in- 
tended signification  to  the  mind  of  the  col- 
lector, there  is  no  manifest  clerical  error. 
Thus,  where  merchandise  is  shipped  from 
Montreal,  Canada,  to  be  entered  at  Bouses 
Point,  N.  Y.,  for  transportation  to  New  York, 
and  the  agent  of  the  carrier  makes,  from 
the  invoice,  a  conBumption  entry  at  Rouses 
Point,  very  greatly  understating  the  valuO) 
the  underestimation  arising  from  a  misappre- 
hension as  to  whether  the  invoice  stated  the 
price  in  francs  or  dollars,  and  no  disavowal 
of  the  entry  was  made,  but  an  attempt  is 
made  to  correct  it,  the  collector  may  prop- 
erly refuse  to  permit  the  correction  for  the 
reason  that  tte  application  was  received 
after  the  invoice  and  merchandise  had  come 
under  the  observation  of  the  appraiser.  In 
such  case  there  is  no  manifest  clerical  error 
under  this  paragraph,  as  its  showing  depends 
upon  evidence  outside  the  record.  U.  S.  v. 
Rivers,   (1921)   10  U.  S.  Cust.  App.  262. 

In  U.  S.  V.  Tiffany  &  Co.,  (1920)  10 
U.  S.  Cuat.  App.  247,  the  invoice  of  goods 
imported  from  Italy  stated  the  value  as 
6,488  francs.  The  Iwack  of  the  invoice  bore 
the  indorsement  ** Amount  of  invoice,  lire 
6,4H8."  The  value  of  the  gold  franc  and  the 
gold  lira  was  tiie  same  but  the  paper  lira 
was  depreciated.  The  consular  certificate, 
erroneously  assuming  that  the  lira  intended 
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wfts  the  paper  lira,  stated  the  percentage  of 
depreciation  and  the  value  of  the  merchandise 
accordingly.  Importer  entered  the  merchan- 
dise at  such  depreciated  value.  It  was  held 
that  this  was  not  "  manifest  clerical  error," 
under  this  paragraph,  and  that  the  additional 
duty  provided  for  herein  for  undervaluation 
was  justly  imposed. 

Additional  duties  —  Necesaitjf  of  compH- 
anee  icitk  statutea  and  regulations  in  making 
assessment. — While  the  additional  duties  pre- 
scribed for  undervaluation  of  merchandise  by 
this  paragraph,  are  not  to  be  construed  as 
penal  in  character,  nevertheless  they  provide 
for  the  assessment  of  duties  in  excess  of  the 
ordinary  or  regular  rate  of  duty  upon  similar 
merchandise,  and  thev  should  not  accrue 
against  an  importer  unless  the  statutes  and 
regulations  upon  which  they  depend  have 
been  substantially  followed  in  the  assessment. 
Thus,  Article  582,  Customs  Regulation^  of 
1915,  requires  that  when  the  appraiser  ad- 
vances invoice  prices  to  make  market  value 
an  appropriate  red  ink  notation  shall  be 
made  on  the  invoice.  A  red  ink  notation 
**  D  "  opposite  an  item  deducted  by  the  im- 
porter as  nondutiable,  the  notation  being 
intended  by  the  appraiser  and  understood  by 
the  collector  to  mean  that  the  item  should 
be  added  again  to  make  market  value,  is  not 
a  sufficient  compliance  with  this  regulation, 
and  the  collector  may  not  assess  upon  such  a 
foundation  the  additional  duty  provided  for 
by  this  paragraph.  U.  S.  v.  Cone,  (1920) 
10  U.  S.  Cust.  App.  120. 

Vol.  II,  p.  1030,  sec.  2873.    [First 

ed.  vol.  II,  p.  6G9.] 

Contraband  articles  or  goods. — The  penalty 
provided  for  in  this  section  cannot  be  in- 
flicted on  the  master  of  a  vessel  who  fails  to 
obtain  a  permit  to  unload  smoking  opium 
the  importation  of  which  is  prohibited.  U. 
S.  V.  Reed,  (E.  D.  N.  Y.  1921)  274  Fed.  724, 
the  court  said: 

"  If  the  smoking  opium  cannot  be  con- 
sidered 'merchandise,'  then  of  course  no 
permit  to  unload  *  merchandise '  could  be 
obtained  for  the  opium,  and  inferentially  the 
passage  of  the  law  making  smoking  opium 
contraband  has  rendered  futile  (and  there- 
fore invalid  or  inferentially  repealed)  the 
provisions  as  to  permits.  Again,  the  criminal 
statutes  cover  the  act,  and  the  penalty  under 
the  customs  law  is  not  needed.  ...  If 
he  unloaded  articles  or  chattels  which  were 
not  *  merchandise '  within  the  sense  in  which 
that  term  is  used  with  respect  to  permits, 
he  committed  a  crime  and  should  be  punished 
under  other  sections  rather  than  that  regula- 
ting the  handling  and  unloading  of  articles 
capable  of  importation." 

Vol.  II,  p.  1043,  sec.  5.     [First  ed., 

1912  Supp.,  p.  53.] 
Reasonableness  of  rules. — A   rule  promul- 
gated by  the  Treasury  Department  under  this 


section  exacting  extra  pay  for  the  inspection 
of  baggage  brought  by  trolley  car  passengers 
over  an  international  toll  bridge  on  Sundays 
or  holidays  is  a  reasonable  one  and  within 
the  power  of  the  department  to  make.  Inter- 
national R.  Co.  V.  Davidson,  (W.  D.  N.  Y. 
1920)    271  Fed.   313,  wherein   it  was  said: 

'The  rules  suggested  or  promulgated  by  the 
collector  relatinir  to  the  surrender  and 
examination  of  baggage  carried  by  trolley 
passengers  or  by  other  vehicular  passengers 
on  Sundays  or  holidays  on  the  next  secular 
day,  and  the  requirements  that  plaintiff  use 
reasonable  means  to  advise  persons  using  the 
toll  bridges  that  no  examination  of  passen- 
gers^ haiggAge  and  vehicles  would  be  made 
by  the  inspectors  until  the  day  succeeding 
a  Sunday  or  holiday,  were  not  in  my  opinion 
unreasonable  or  unconstitutional.  The  collec- 
tor, I  think,  acted  within  his  jurisdiction, 
and  the  rights  of  the  plaintiff  are  not  in  any 
way  impaired,  since  it  has  the  right  to  a 
special  license  or  permit  and  to  the  service 
of  an  inspector  for  immediate  examination 
of  the  baggage  of  its  arriving  passengers  and 
conveyances  using  the  bridge.  It  is  true 
that  there  is  no  specific  authority  for  licens- 
ing a  toll  bridge  (obviously  not  a  convey- 
ance) for  lading  or  unlading,  yet  since  plain- 
tiff concededly  is  owner  of  the  bridges  and 
trolley  cars  carrying  the  baggage  of  its  pas- 
sengers for  hire  and  using  the  bridges  for 
transportation,  and  collecting  tolls,  the  pro- 
visions of  the  statute  apply  to  it." 

Advance  notice  of  arriyal.— The  fact  that 
it  is  impossible  to  give  advance  notice  of  the 
arrival  of  passenger's  baggage  does  not  pro- 
hibit the  collector  from  demanding  of  a 
trolley  company  bringing  passengers  and 
^^SS^^^  over  an  international  bridge  the  ex- 
tra compensation  provided  for  bv  this  section. 
International  R.  Co.  i\  Davidson,  (W.  D. 
N.  Y.   1920)   271  Fed.  313. 

Vol.  II,  p.  1047,  sec.  2903.    [First 

ed.,  vol.  II,  p.  681.] 
Conclusiveness  of  consular  certificate. — 
The  consular  certificate  as  to  depreciated  cur- 
rency provided  for  by  paragraph  602,  Con- 
sular Regulations  1896,  amended  1016,  and 
this  section,  and  Articles  205  and  621,  Cus- 
toms Regulations  1915,  is  conclusive  as  to 
the  extent  of  the  depreciation  but  not  as  to 
whether  the  goods  were  purchased  with  such 
depreciated  currency  or  as  to  whether  they 
were  purchased  at  the  price  named  in  the 
invoice  or  certificate.  U.  S.  v.  Tiffany, 
(1920)    10  U.  S.  Cust.  App.  247. 

Vol.  II,  p.  1064,  par.  L     [First  ed., 

1914  Supp.,  p.  118.] 
Appraisal  —  cost  of  production. — In  Stirn 
V.  U.  S.,  (1020)  10  U.  S.  Cust.  App.  17,  it 
appeared  that  silk  in  the  gray  was  purchased 
in  the  United  States  and  shipped  to  France, 
there  treated   by  certain  preliminary  manu- 
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factiiring  processes  and  returned  to  the 
United  States  to  foe  used  in  the  manu- 
facture of  fabrics.  It  was  shown  that  there 
was  no  market  for  such  processed  silk 
in  either  France  or  the  United  States.  Ac- 
companying the  merchandise  were  invoices 
showing  the  various  items  of  charge  made 
for  the  processing  and  preparing  of  the  silk. 
Upon  these  invoices  were  items  of  general 
expenses  and  profits,  which  were,  however, 
less  than  10  per  cent  and  8  per  cent,  re- 
epectively,  of  the  outlay  of  every  nature  inci- 
dent to  production,  which  are  the  minimum 
additions  permitted  by  this  parncrranh  to  be 
made  for  such  items.  It  was  held  that  the 
claim  that  the  Board  of  United  Sta*e^  Oen- 
eral  Appraisers  proceeded  upon  a  wrong  prin- 
ciple of  law  in  making  additions,  since  these 
additions  had  already  been  made  in  t^'e  in- 
voices, could  not  be  sustained;  and  that 
their  decision  adding  10  per  cent  and  8  per 
cent  of  the  invoice  values  for  general  ex- 
penses and  profits,  respectively,  should  be 
affirmed. 

Vol.  II,  p.  1065,  par.  M.    [First  ed., 

vol.  II,  p.  119.] 

Elements  of  dutiable  yalne. — To  make 
dutiable  value  the  collector  is  authorized  hy 
virtue  of  this  paragraph  and  pa^awraph  X, 
to  add  to  the  appraised  value  of  the  merohan- 
dise  per  se,  not  the  market  value,  but  the 
cost  of  the  containers  thereof;  that  is  to 
say,  the  price  actually  paid  for  them,  and 
all  other  costs,  charges,  and  expenses  inci- 
dent to  placing  the  merchandise  in  condition, 
packed  readv  for  shipment  to  the  I'nited 
States.  Tusica  v.  U.  "S.,  (1920)  10  U.  S. 
Cust.  App.  65. 

Deciaions  by  Court  of  Customs  Appeals  — 
Necessity  of  paying  appraisement  appeal  fee 
tnithin  statutoni  period. —  Thp  provi'sion  of 
this  paragraph  that  an  appeal  to  rcanpraiac- 
ment  "  shall  be  deemed  to  be  finally  aban- 
doned and  waived  unless  within  two  davs 
from  the  date  of  filing  thereof  thp  pprson 
who  flled  such  notice  shall  deposit  with  the 
collector  of  customs  a  foe  of  $1  for  each 
entry,"  is  mandatory,  and  the  action  of  the 
Board  of  General  Appraisers  in  dism'ssing 
such  appeals  for  the  reason  that  the  fees 
were  paid  later  than  the  prescribed  two 
davs  should  be  approved.  Sugar  Products 
Co*.  V.  U.  S.,  (1920)   10  U.  S.  Cust.  App.  179. 

Vol.  II,  p.  1071,  par.  N.    [First  ed., 

1914  Siipp.,  p.  120.] 

Protests  —  By  whom  made. — When  it  is 
shown  that  the  importations  were  purchased 
by  the  protestant  abroad,  that  he  owned 
them  at  the  time  they  were  T)rought  to  the 
United  f?tates,  and  that  he  paid  the  dutv  on 
them,  the  protest  was  filed  by  a  proper  party 
under  the  provision  of  this  paragrajvh  that 
it  may  be  filed  by  the  "  owner,  importer,  con- 
signee or  agent  of  such  merchandise,"   not- 


withstanding that  his  name  does  not  appear 
in  any  of  the  papers  connected  with  the  en- 
try. U.  S.  V.  Hannevig,  (1920)  10  U.  S.  Cust. 
App.  124. 

Vol.  II,  p.  1086,  par.  R.     [First  ed., 
1914  Siipp.,  p.  122.] 

Unusual  coverings. — The  manifest  purpose 
of  that  portion  of  this  paragraph  which 
levies  additional  duty  upon  unusual  cover- 
ings or  containers  of  imported  merchandise 
is  to  penalize,  not  merchandise  used  as  cov* 
erings  or  cc ntainers  and  imported  as  mer- 
chandise, but  merchandise  which  is  imported 
and  sought  to  be  introduced  into  the  coun- 
try, not  as  merchandise,  but  as  coverings  or 
containers.  Thus,  upon  an  importation  of 
leather  trunks  containing  manufactures  of 
iiuman  hair,  invoiced  as  leather  trunks  and 
human  hair,  the  additional  duty  levied  upon 
unusual  coverings  or  containers  by  this  para- 
graph should  not  be  levied,  since  the  trunks 
were  imported  as  merchandise,  no  attempt 
being  made  to  introduce  them  as  coverings. 
The  trunks  are  dutiable  under  paragraph  360 
as  manufactures  of  leather,  and  *  the  hair 
goods  under  paraerraph  SM  as  manufactures 
of  human  hafr.  U.  S.  v.  Yamamoto,  (1920) 
10  r.  S.  Cust.  App.  70. 

The  "  value  "  of  the  containers  of  imported 
merchandise  mentioned  in  this  paragraph  is 
their  cost.  Tuska  v,  U.  S.,  (1920)  10  U.  S. 
Cust.  App.  66. 

Authority  of  collecton  to  appraise. — ^Th^'s 
paraprraph  confers  no  authority  upon  col- 
lectors of  customs  to  appraise.  Tuska  17. 
U.  S.,   (1920)    10  U.  S.  Cust.  App.  65. 

Vol.  II,  p.  1115,  par.  M.     [First  ed., 

1914  Supp.,  p.  130.] 
Validity  of  oral  application. — An  oral  ap- 
plication  to  the  deputy  collector  of  customs 
in  charge  of  bonded  manufacturing  ware- 
houses for  the  establishment  of  such  a 
warehouse  is  not  a  compliance  with  thie 
paragraph  and  articles  709,  710,  747,  74*^, 
and  749,  Customs  Regulations  1915,  promul- 
gated pursuant  thereto.  Under  such  circum- 
stances it  cannot  l)e  said  that  any  applica- 
tion was  made.  Agencv  Canadian  Car,  etc., 
Co.  V.  U.  S.,  (1920)   10*U.  S.  Cuet.  App.  172. 

Vol.  II,  p.  1136,  sec.  21.     [First  ed., 
vol.  II,  p.  760.] 

"Fraud." — The  words  "in  the  absence  of 
fraud  and  in  the  absence  of  protest  by  the 
owner,  importer,  agent,  or  consignee  '*  in 
this  section,  do  not  restrict  the  fraud  to  the 
o^mer,  imoorter,  agent,  or  consignee.  Zuoca 
V.  U.  S.,  (1920)    10  U.  S.  Cust.  App.  133. 

Nature  of  reliquidation  for  fraud. — ^A  re- 
liquidation  more  than  a  year  after  entry  on 
the  ground  of  fraud  is  not  a  criminal  or 
quaRi  criminal  proceeding,  nor  does  it  seek 
to  enforce  a  penalty  or  work  a  forfeiture.    It 
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Ib  only  an  assessment  of  duties  properly  due 
and,  as  snch,  purely  civil  in  its  nature. 
Zncca  V.  U.  8.,  (1920)  U.  S.  Cust.  App.  133. 
Burden  of  proof  on  reliquidaticn. — When 
leliquidation  is  made  under  this  secfon  the 
United  States  must  show  fraud.  Zucca  v, 
U.  8.,  (1920)   10  U.  8.  Oust  App.  133. 

Vol.  II,  p.  1161,  sec.  3061.     [First 

ed.,  vol.  II,  p.  742.] 

Application.— This  and  the  following  sec- 
tions have  apiplication  only  where  the  article 
is  merchandise  and  can  be  entered  at  the 
custom  house.    The  Goodhope,  (W.  D.  Wash. 

1920)  268  Fed.  W4. 

Vol.  II,  p.  1161,  sec.  3062.     [First 

ed.,  vol.  II,  p.  743.] 
This  section  was  repealed  by  the  National 
Prohibition  Act  in  so  far  as  it  relates  to 
the  importation  of  intoxicating  liquors  into 
this  count rv  for  beverage  purposes.  U.  S.  v. 
One    Hudson    Touring    Car,     (E.    B.    Mich. 

1921)  274  Fed.  473. 

Good  faith  of  owner  of  vehicle.— "It  is 
now  settled  that  the  good  faith  or  even  the 
entire  innocence  of  an  owner  of  an  automo- 
bile seized  for  violation  of  the  revenue  laws 
furnishes  no  reason  why  such  automobile 
should  not  be  forfeited  to  the  United  States 
and  sold  in  accordance  with  the  applicable 
statutes,  and  the  question  as  to  such  good 
faith  is  immaterial  in  libel  proceedings  to 
enforce  such  forfeiture  and  sale."  U.  S. 
V.  One  Hudson  Touring  Car,  (E.  B.  Mich. 
1921 )  274  Fed.  473. 

Vol.  II,  p.  1168,  sec.  3082.    [First 

ed.,  vol.  II,  p.  748.] 

"Import  or  bring." — ^Where  goods  forbid- 
den of  importation  are  physically  brought 
into  the  country,  they  are  in  fact  imported 
within  the  meaning  of  the  act  just  as  truly 
as  there  may  be  an  importation  of  lawful 
goods  which  may  'be  imported  contrary  to 
law  by  failure  to  comply  with  the  customs 
statute.  Feathers  of  Wild  Birds  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1920)   267  Fed.  964. 

Where  bnllion  was  brought  from  Mexico 
into  the  United  States  contrary  to  law  by 
one  to  whom  an  agent  of  the  owner  had 
entrusted  it,  if  such  agent  was  acting  within 
the  scope  of  his  authority  as  the  owner's 
agent,  the  bullion  is  subject  to  be  forfeited 
although  the  owner  did  not  give  any  instruc- 
tiona  to  his  agent  as  to  the  manner  or  means 
to  be  employed  or  not  to  comply  with  the 
law  in  bringing  it  in.  Shaar  f.  U.  S.,  (C.  C. 
A.  5th  Cir.  1920)   269  Fed.  26. 

Presumption  and  burden  of  proof. — The 
presumption  which  is  raised  by  this  section 
"is  simply  that,  where  possession  of  good* 
which  have  been  proved  to  have  been  im- 
ported contrary  to  law  is  shown,  the  burden 
of  explaining  such  possession  is  placed  upon 


the  defendant.  But  the  statute  does  not  raise 
anv  presumption  that  the  goods  were  im- 
ported contrary  to  law.  The  burden  of  prov- 
ing this  fact  beyond  a  reasonable  doubt  rests 
upon  the  Government."  Sherman  v.  XJ.  S., 
(C.  C.  A.  5th  Cir.  1920)   268  Fed.  516. 

Circumstantial  evidence.— Where  the  case 
is  purely  one  of  circumstantial  evidence  the 
rule  applies  that  the  proof  shall  exclude 
every  other  reasonable  hypothesis  except  the 
guilt  of  the  accused.  S^herman  v.  U.  S., 
(C.  C.  A.  5th  Cir.  1920)  268  Fed.  616,  where- 
in it  was  held  that  where  the  only  evidence  of 
criminality  in  the  case  of  liquors  alleged  to 
have  been  unlawfully  imported  was  the  fact 
of  their  being  found  in  the  defendant's?  pos- 
session, and  there  was  nothing  to  show  that 
they  were  imported  at  a  time  when  it  was 
unlawful  to  import  them,  such  proof  was  not 
sufficient  to  support  a  verdict  of  guilty. 

Vol.  II,  p.  1 1 86,  sec.  3,  par.  T.   [First 

ed.,  1914  Supp.,  p.  122.] 
« Probable  cause."—"  Whether  probable 
cause  was  shown  for  the  prosecution  under 
tJiis  section  is  to  be  judged  by  the  court. 
Probable  cause  as  used  means  less  than  evi- 
dence which  would  justify  a  conviction,  and 
in  the  case  of  seizure,  circumstances  which 
warrant  susoicion."  U.  S.  f.  Santini, 
(C.  C.  A.  2d  ar.  1920)  266  Fed.  303. 

Probable  cause  as  the  term  is  used  m  this 
paragraph  means  no  more  than  present  cir- 
cumTtances  creating  suspicion.  Thus,  where 
in  the  case  of  feathers  in  the  possession  of 
a  person  it  was  admitted  that  they  were 
not  from  birds  found  in  the  United  States, 
and  the  claimant's  explanation  as  to  how 
they  came  into  his  possession  was  compcsed 
of  wholly  inconsistent  statements  there  was 
held  to  be  sufficient  to  make  out  a  case  of 
pro/bable  cause.  Feathers  of  Wild  Birds  ^. 
U.  S.,  (C.  C.  A.  2d  Cir.  1920)  267  Fed.  964. 

1918Supp.,  p.  141,sec.501. 

Synthetic  aUzarin.— A  synthetic  compound 
which  contains  alizarin  is  not  "synthetic 
alizarin  "  and  not  embraced  by  that  language 
in  this  section.  U.  S.  v.  Lawrence  &  Co., 
(1920)    10  U.  S.  Cust.  App.  177.  . 

"Tuscan  red,"  a  pigment  for  making  paint, 
is  not  brought  within  the  exception  of  this 
section  by  reason  of  the  fact  that  it  contains 
alizarin  and  the  decision  of  the  collector 
subjecting  it  to  the  additional  duty  provided 
for  by  the  section  should  be  sustained  by 
the  Board  of  General  Appraisers.  U.  S.  i?. 
Lawrence  &  Co.,  (1920)   10  U.  S.  Cust.  App. 

177. 
Application  to  passengers'  baggage.— This 

section  is  not  limited  in  its  application  to 
vessels  or  other  conveyances  carrying  cargo 
or  freight,  but  is  also  applicable  to  passen- 
gers' baggage.  International  R.  Co.  v.  David- 
son, (W.  D.  N.  Y.  1920)  271  Fed.  313,  whero- 
in  it  was  said: 
"  Xo  doubt  the  earlier  statute  was  intended 
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to  apply  to  vessels  and  their  cargoes,  but 
inclusion  by  the  amendatory  act  of  1911  of 
the  words  *  other  conveyances,'  and  the  later 
inclusion  by  the  act  of  1920,  section  5,  of 
the  words  *  receiving  or  examination  of  pas- 
sengers' baggage/  would  seem  to  imply  extra 
compensation  for  immediate  examination  of 
passengers'  baggage.  A  reasonable  construc- 
tion of  the  act  requires,  I  think,  that  the 
plaintiff  apply  for  a  permit  for  immediate 
examination  of  baggage  and  unlading  on  the 
specified  days,  if  it  desires  a  continuance  of 
such  service." 

Baggage  brought  in  vehicle  and  by  foot 
passengers  on  Sundays. —  Under  this  section 
the  collector  may  impound  for  inspection 
until  the  next  day  baggage  brought  over  an 
international  bridge  on  Sundays  or  holidays 
in  vehicles  or  by  foot  passengers  unless  the 
bridge  company  pays  for  the  extra  services 
of  inspectors  on  such  days.  Niagara  Falls 
International  Bridge  Co.  v.  Davidson,  (W.  D. 
N.  Y.  1920)  271  Fed.  316,  wherein  it  was 
said : 

"All  merchandise,  including  vehicles  and 
baggage  carried  in  conveyances  or  by  persons 
entering  the  United  States,  is  concededly  sub- 
ject to  inspection  and  examination  by  in- 
spectors who  perform  their  duties  during  the 
hours  fixed  by  the  Secretary  of  the  Treasury. 
There  is  no  provision  of  law  requiring  the 
inspection  and  examination  of  the  convey- 
ances or  merchandise  or  baggage  after  the 
inspectors  cease  working  for  the  day.  The 
Act  of  February,  1911,  amended  the. existing 
law  relating  to  unlading  of  vessels  arriving 
from  a  foreign  port  at  night  so  as  to  include 
other  conveyances.  The  term  *  other  con- 
veyances '  was  no  doubt  used  in  a  restricted 
sense  to  conveyances  such  as  freight  trains 
importing  merchandise  into  the  United 
States,  and  a  special  permit  was*  granted  to 
transporting  companies  upon  their  paying 
the  customs  inspectors  for  overtime  to  work 
and  giving  the  bond,  required  by  law.  No 
provision  was  made  for  examining  the  bag- 
gage of  persons  coming  into  the  United 
States  from  contiguous  territory  over  a 
bridge  on  Sundays  or  holidays  and  nights, 
and  the  collector  could,  I  think,  have  refused 
to  perform  such  service.  He  nevertheless 
required  the   inspectors  to  give  such  extra 


services  on  Sundays  and  holidays.  In  Feb- 
ruary, 1920,  however,  Congress  again 
amended  the  statute,  and  by  section  6  pro- 
vided that  extra  compensation  should  be 
paid  the  inspectors  for  working  overtime  and 
on  Sundays  and  holidays,  the  rate  of  com- 
pensation to  be  fixed  by' the  Secretary  of  the 
Treasury  for  services  rendered  *  in  connec- 
tion with  the  unlading,  receiving,or  examina- 
tion of  pas.'jengers*  baggage,'  and  the  act 
required  payment  for  such  services  to  be 
made  by  the  master,  owner,  agent  or  con- 
signee of  *  such  vessel  or  other  conveyance 
whenever  such  special  license  or  permit  for 
immediate  lading  or  unlading,  or  for  lading, 
or  unlading  at  night,  shall  be  granted  to  the 
coUecfor  of. customs.' 

"  The  collector  is  not  required  to  provide 
inspectors  at  the  bridges  to  examine  baggage 
or  merchandise  arriving  on  holidays  and 
Sundays;  and  in  my  estimation  it  would  not 
be  an  unreasonable  rule  to  refuse  such  exam* 
ination  on  those  days,  and  require  the  im- 
pounding of  baggage  and  merdiandise  until 
the  next  day.  True,  as  contended,  there  is 
no  provision  for  licensing  the  plaintiff,  and 
thus  compelling  the  collector  to  have  baggage, 
pedestrians,  and  merchandise  examined  on 
Sundays  and  holidays;  but  it  must  not  be 
overlooked  that  the  Secretary  of  the  Treas- 
ury has  the  right  under  the  statute  to  pre- 
scribe reasDiuible  regulations  for  such  inspec- 
tion, examination^  and  collection  of  dutiea.*' 

Regulation  by  Secretary  of  Treasury  re- 
lating to  imputations. —  Kegulations  by  the 
Secretary  of  the  Treasury  as  to  the  detention 
and  inspection  of  baggage  and  conveyances 
passing  over  hr.'dges  crossing  the  I^iagara 
river  between  the  United  States  and  Canada, 
and  maintained  by  the  complainant,  which 
provide  that  unless  the  complainant  pays 
two  days*  pay  for  each  Sunday  or  holiday 
for  each  rustoms  ( fTicer  performing  service 
in  conned  ion  with  the  said  company,  impor- 
tation of  all  merchandise  on  Sundays  and 
holidays  will  be  stopped,  are  within  the 
authority  of  the  Secretary.  International 
R.  Co.  V.  Davidson,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  153;  Niagara  Falls  International 
Bridge  Co.  v.  Davidson,  (C.  C.  A.  2d  Cir. 
1921)   273  Fed.  166. 


DIPLOMATIC  AND  CONSULAR  OFFICERS 


Vol.  Ill,  p.  26,  sec.  1 698.    [ First  ed., 
vol.  II.  p.  7!i4.1 

Action  on  official  bond  —  Action  hii  iniured 
party  in  his  omn  name  —  Contitruction. — The 
provision  in  this  se<»tion  that  in  rn^c  of  the 
breach  of  an  official  lN>nd  "  any  f>ors()n  there- 
by injured  may  institute,  in  his  own  name 
and  for  his  sole  use,  a  suit  on  such  bond**: 
merely  obviates  the  nc<r^^ity  of  bringing 
suit  in  the  name  of  the  United  States  for 


the  use  of  the  person  injured.     Cunningham 
r.  Rodgers,  (App.  Cas.  D.  C.  1920)  267  Fed. 

Action  by  next  of  kin. — An  action  on  the 
official  bond  of  a  consul  for  failure  to  per- 
form the  duties  ini]K)>cd  on  him  by  the  fifth 
paragrapli  of  section  ITU'J,  infra  this  title, 
cannot  U*  niaintaincd  by  the  next  of  kin 
as  owner  of  a  di^trihulive  share  in  an  estate. 
Cunnirigl'.tun  r.  Knd'^cr^,  (App.  Cas.  D.  C. 
1920)    2G7  Fed.  609.' 
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Vol.  Ill,  p.  30,  sec.  1 709.     [First  ed., 

vol.  II,  p.  797.] 

Action  on  bond  of  conanl  for  failure  to 

perform  dnties. — ^An  action  on  the  bond  of 

a  consul  for  a  failure  to  perform  the  duties 

imposed  by  the  fifth  paragraph  of  this  section 


cannot  be  maintained  by  the  next  of  kin  as 
owner  of  a  distributive  share  in  an  estate. 
The  administrator  is  the  legal  claimant  and 
he  alone  is  entitled  to  receive  the  fund. 
Cunningham  T.  Rodgers,  (App.  Cas.  I).  C. 
1920)   267  Fed.  009. 


DISTRICT  OF  COLUMBIA 


1918  Supp^  p.  151.      [Control  and 

regulation  of  rentals^  etc.] 
This  resolnticn  is  unconstitutional  because 
it  results  in  the  taking  of  private  property 
without  compensation,  and  is  not  uniform  in 
its  'operation.  Willson  v.  McDonnell,  (App. 
Cas.  D.  C.  1919)  265  Fed.  432;  Groot  r. 
Eeilly,  (App.  Cto.  D.  G.  1919;  266  Fed. 
1008. 

1919  Supp.,  p.  42,  sec.  101. 

Application  of  Act. —  This  Act  has  no  appli- 
cation to  a  landlord  and  tenant  proceeding 
begun  and  carried  to  judgment  before  its 
passage.  Thompson  v.  Williams,  (App.  Gas. 
B.  G.  1920)  265  Fed.  459. 


1919  Supp.,  p.  44,  sec.  108. 

Constitutionality. — The  provision  in  this 
section  making  the  determination  of  the  com- 
miesion  "  final  and  conclusive "  unless  an 
appeal  is  taken  within  ten  days  after  the 
filing  of  the  determination  is  constitutional. 
Killcrore  v.  Zinkhan,  (App.  Gas.  D.  G.  1921) 
274  Fed.  140. 

Effect  of  failure  to  appeal. —  The  failure  to 
appeal  from  the  finding  of  the  rent  commis- 
sion, as  provided  by  the  terms  of  the  Ball 
Act,  render  the  finding  final  and  conclusive 
in  the  courts.  Davis  v.  Cooksey,  (App.  Cas. 
D.  C.  1921)  274  Fed.  143. 


ELECTIONS 


Vol.  Ill,  p.  120,  sec.  1.     [First  ed., 
1912  Supp.,  p.  69.] 

Mandamus. — ^There  is  no » remedy  given  hy 
mandamus  to  enforce  the  provisions  of  this 
Act.  In  re  Higdon,  (E.  D.  Mo.  1920)  269 
Fed.  150.  The  court  said:  "Enforcement  is 
by  indictment  and  trial  in  the  customary 
way.  No  remedy  by  original  action  in 
mandamus  is  given  those  injured.  The  pro- 
ceeding here  is  neitlier  an  inquiry  by  a  graiid 
jury  nor  the  trial  of  a  criminal  case  under 
those  acts.  Though  Congress  might  provide 
for  federal  supervision  of  all  elections, 
primary,  general,  and  special,  relating  to 
nomination  and  election  to  office  under  the 
Constitution  and  laws  of  the  United  States, 
and  provide  for  enforcement  thereof  by 
mandamus,  or  any  other  suitable  remedy,  it 
has  not  done  so." 

Vol.  Ill,  p.  122,  sec.  8.     [First  ed., 
1912  Supp.,  p.  72.] 

Primary  election  or  convention. — This  sec- 
tion applies  not  only  to  final  elections  for 
choosing  Senators,  but  also  to  primaries  and 
conventions  of  political  parlies  for  selection 
of  candidates.  As  to  such  primaries  and 
conventions  it  is  invalid  becaus;e  at  the  time 
it  was  enacted  the  only  source  of  power 
which  Congress  possessed  over  elections  for 


Senators  and  Representatives  was  U.  S. 
Const.,  Art.  1,  §  4  (see  vol.  X,  p.  352), 
which  regulates  the  manner  of  holding  such 
elections,  'and  the  language  of  that  consti- 
tutional provision  is  not  broad  enough  to 
include  primaries.  The  17th  Amendment 
dealing  with  the  election  of  Senators  ante- 
dates the  statute  under  consideration  and 
so  cannot  be  considered  in  connection  with 
it.  Newberry  v.  XJ.  S.,  (1921)  25«  U.  S. 
— ,  41  S.  Ct.  469,  6-5  U.  S.  (L.  ed.)  — , 
wherein  the  court  said: 

■ "  If  it  be  practically  true  that,  under  pres- 
ent conditions,  a  designated  party  candidate 
is  necessary  for  an  election, —  a  preliminary 
thereto,— nevertheless  his  selection  is  in  no 
real  sense  part  of  the  manner  of  holding 
the  election.  This  does  not  depend  upon  the 
scheme  by  which  candidates  are  put  forward. 
Whether  the  candidate  be  offered  through 
primary,  or  convention,  or  petition,  or  re- 
quest of  a  few,  or  as  the  result  of  his  own 
unsupported  ambition,  does  not  directly 
affect  the  manner  of  holding  the  election. 
Birth  must  precede,  but  it  is  no  part  of 
either  funeral  or  apotheosis. 

"  Many  things  are  prerequisites  to  elec- 
tions or  may  .affect  their  outcome, —  voters, 
education,  means  of  transportation,  health, 
public  discussion,  immi«^raiion,  private  ani- 
mosities, even  the  face  and  figure  of  the 
candidate;    but    authority    to    regulate    the 
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manner  of  holding  them  gives  no  right  to 
control  any  of  these.  It  is  settled,  e.  g.,  that 
the  power  to  regulate  interstate  and  foreign 
commerce  does  not  reach  whatever  is  essen- 
tial thereto.  Without  agriculture,  manufac- 
turing, mining,  etc.,  commerce  could  net 
exist;  but  this  fact,  does  not  suffice  to  sub- 
ject them  to  the  control  of  Congress.  Kidd 
t\  Pearson,  128  U.  S.  1,  32  L.  ed.  346,  2 
Inters.  Com.  Bep.  232,  9  S.  Ct.  Rep.  6. 

"  Elections  of  Senators  by  state  legisla- 
tures presupposed  selection  of  their  members 
by  the  people;  but  it  would  hardly  be  argued 
that  therefore  Congress  could  regulate  such 
selection.  In  the  Constitutional  Convention 
of  1787,  when  replying  to  the  suggestion  that 
state  legislatures  should  have  uncontrolled 
power  over  elections  of  members  of  Congress, 
Mr.  Madison  said:  'It  seems  as  improper 
in  principle,  though  it  might  be  less  incon- 
venient in  practice,  to  give  to  the  state 
legislatures  this  great  autiiority  over  the 
election  of  the  representatives  of  the  people 
in  the  general  legislature,  as  it  would  be  to 
give  to  the  latter  a  like  power  over  the  elec- 
tion  of   their    representatives   in  the   state 


legislatures.'  Supplement  to  Elliott's  De- 
bates, vol.  6,  p.  402. 

"  We  cannot  conclude  that  authoritv  to 
control  party  primaries  or  conventions  for 
designating  candidates  was  bestowed  on  Con- 
gress by  the  grant  of  power  to  regulate  the 
manner  of  holding  elections.  The  fair  in- 
tendment of  the  words  does  not  extend  so 
far;  the  framers  of  the  Constitution  did  not 
ascribe  to  them  any  such  meaning.  Nor  is 
this  control  necessary  in  order  to  effectuate 
the  power  expressly  granted.  On  the  other 
hand,  its  exercise  would  interfere  with 
purely  domestic  affairs  of  the  state,  and  in- 
fringe upon  liberties  reserved  to  the  people. 

"It  should  not  be  forgotten  that,  exercis- 
ing inherent  police  power,  the  state  may 
suppress  whatever  evils  may  be  incident  to 
primary  or  convention.  As  'each  House 
shall  be  the  judge  of  the  elections,  qualifica- 
tions and  returns  of  its  own  members/  and 
as  Congress  may  by  law  regulate  the  times, 
places,  and  manner  of  holding  elections,  the 
national  government  is  not  without  power  to 
protect  itself  against  corruption,  fraud,  or 
other  malign  influences." 


EMINENT  DOMAIN 


1918  Supp.,  p.  1 66.     [Lands  for  mili- 
tary purposes,  etc.] 

Construction. — "The  provision  of  the  act 
that  the  proceedings  provided  f6r  are  'to 
be  prosecuted  .in  accordance  with  the  laws 
relating  to  suits  for  the  condemnation  of 
property  of  the  states  wherein  the  proceed- 
ings may  be  instituted'  is  not  to  be  so  con- 


strued as  to  defeat  the  purpose  of  the  act 
to  vest  in  the  Districts  Ck>urt  of  the  United 
States  jurisdiction  of  the  condemnation  pro- 
ceedings provided  for,  and  is  not  to  be  given 
the  effect  of  requiring  a  compliance  with  a 
state  practice  which  is  inapplicable  to  such 
a  proceeding  authorized  to  be  brought,  and 
brought,  in  one  of  those  courts."  Forbes  v. 
U.  S.,  (C.  C.  A.  5th  Cir.  1920)  268  Fed.  273. 


ESTIMATES,    APPROPRIATIONS 

REPORTS 


Vol.  Ill,  p.  138,  sec.  3679.    [First 

ed.,.vol.  TI,  p.  898.] 

It  is  the  settled  and  recognized  policy  of 
Congress. —  To  the  !=^ame  effect  as  the  original 
annotation,  see  Sutton  r.  U.  S.,  (1921)  256 
U.  S.  —,  41  S.  <yt.  5©3,  65  U.  S.  (L.  ed.)  —. 


Vol.  Ill,  p.  153,  sec.  9.     [First  ed., 

1909  Supp.,  p.  126.] 
General   constmction   of   this  and  similar 
provisions.— See  Sutton  f.  U.  S.,  (1921)  266 
U.  S.  — ,  41  S.  Ct.  563,  65  U.  S.  (L.  ed.)  — . 


J 


EVIDENCE 

EVIDENCE 


439 


Vol.  Ill,  p.  1 60,  sec.  724.     [First  ed., 

vol.  Ill,  p.  2.] 

Application. —  This  section  relates  to  ac- 
tions at  law  only.  The  Princeas  Sophia, 
(W.  J>.  Wash.  1920)   269  Fed.  661. 

Jurisdiction  to  grant  bill  of  discovery. — ^A 
federal  court  has  no  jurisdiction  in  equity  o 
grant  a  bill  for  discovery  where  it  appears 
that  the  discovery  is  desired  for  no  other 
purpose  than  the  liquidation  of  damages 
caused  by  the  nonpayment  of  royalties  on  the 
a8<«ignment  of  a  patent.  Loose  v.  Bellows 
Falls  Pulp  Plaster  Co.,  (C.  C.  A.  2d  Cir. 
1920)   2fW  Fed.  81. 

Vol.  Ill,  p.  171,  sec.  862.     [First  ed., 

vol.  Ill,  p.  8.] 

Power  of  admiralty  courts  ai  to  procedure. 
— '^hile  ample  powers  are  given  to  courts  of 
admiralty  and  maritime  jurisdiction  as  to 
forms  and  modes  of  procedure*  it  is  a  power 
'held  in  trust  for  the  benefit  of  litigants,' 
and  to  be  applied  to  the  practical  needs  of 
justice.  The  Alert,  40  Fed.  838;  The  Hudson, 
(D.  C.)  15  Fed.  175;  Deslions  r.  La  Com- 
pagnie,  etc.,  210  U.  S.  96,  28  Sup.  Ct.  064, 
62  L.  ed.  973.  This  power,  however,  must 
not  be  arbitrarily  applied,  but  must  have 
relation  to  rules  of  evidence,  or  promulgated 
rules  of  court,  or  statutes  duH  enacted."  The 
Princess  Sophia,  (W.  D.  Was!i.  1920)  269 
Fed.  aC)!. 

Scope  and  effect  of  rules. —  The  rules  pro- 
mulgated under  the  act  of  1842,  comprehend 
a  complete  procedure  in  admiralty  and  are  in- 
dependent of  any  other  rules  promulgated  by 
the  Supreme  Court  relating  to  equity  proce- 
dure, and  provide  a  procedure  for  discovery 
of  facts  as  appears  in  rules  27  and  32.  While 
admiralty  courts  proceed  upon  equitable  prin- 
ciples, and  the  provisions  of  the  equity  rules 
should  obtain,  since  admiralty  courts  are  not 
restricted  by  the  technical  rules  of  the  com- 
mon law,  the  admiralty  court  has  laid  down 
its  rules  of  procedure  and,  as  is  stated  in 
The  Fred  E.  Richards,  (D.  C.)  248  Fed.  956, 
it  would  result  in  confusion  to  borrow  equity 
rules  in  an  admiralty  procedure.  The  Princess 
Sophia,  (W.  D.  Wash.  1920)  269  Fed.  651. 

Exhibition  of  documents  —  In  general. — 
While  in  admiralty  proceedings  the  distinc- 
tions of  form  are  disregarded,  exhibitions  of 
documents  should  have  regard  to  the  substan- 
tial rights,  and  as  the  basis  for  right  to  the 
discovery  special  right  must  appear  upcn 
the  face  of  the  pleadings.  The  Princess 
Sophia,   (W.  D.  Wash.   1920)    269  Fed.  651. 

Specifioation  of  particular  documents  re- 
quired,—  Where  a  shipowner  brings  a  peti- 
tion in  admiralty  to  limit  liability  of  claim 
for  damages  and  the  claimant  seeks  by 
motion  to  require  the  petitioner  to  produce 
certain  documents  the  motion  will  be  denied 
where  the  claimant  does  net  specify  the  par- 
ticular documents  required.  Tho  Princess 
Sophia,  (W.  D.  Wash.  1920)  269  Fed.  651. 


Where  communications  are  privileged  a 
production  for  inspection  may  not  be  re- 
quired in  admiralty  under  any  law  or  rule. 
The  Princess  Sophia,  (W.  D.  W>sh.  1920) 
269  Fed.  651. 

Interrogatories  serve  to  amplify  the  plead- 
ings of  the  party  interrogated  and  to  pro- 
cure evidence  in  support  of  the  libel  or 
defense  of  the  party  interrogated  but  thoy 
should  not  be  used  merely  to  fish  into  the 
evidence  which  the  party  interrogated  may 
produce  in  support  of  his  own  allegations. 
The  Princess  Sophia,  (W.  D.  Wash.  1920) 
269  Fed.  651,  wherein  it  was  held  that  since 
under  rule  32  claimants  have  a  right  to  inter- 
rogate petitioner  upon  any  matter  charged 
in  the  libel,  all  documents  forming  the  sub- 
ject-matter of  the  litigation  may  be  the 
subject  of  interrogatories. 

Vol.  Ill,  p.  189,  sec.  866.     [First  ed., 

vol.  Ill,  p.  20.] 
A  commission  on  interrogatories  "  is  in  ac- 
cordance with  *  common  usage  *  under  section 
866  of  the  Revised  Statutes,  as  established 
by  rules  31  to  40  of  the  Admiralty  Rules  of 
this  court,  adopted  April  1,  1901,  and  is  in 
accordance  with  rule  46  of  the  new  Admi- 
ralty Rules  promulgated  by  the  Supreme 
Court,  to  take  effect  March  7,  1921,  which 
provide  for  the  taking  of  testimony  orally  in 
open  court,  except  as  otherwise  provided  by 
statute  or  agreement  of  parties."  The  Sun, 
(E.  D.  Pa.  1921)  271  Fed.  953. 

Vol.  Ill,  p.  195,  sec.  871.     [First  ea., 

vol.  Ill,  p.  24.] 
Compare  D.  C.  Code,  §  1062. 

Vol.  Ill,  p.  197,  sec.  882.    [First  ed., 

vol.  Ill,  p.  26.1 
A  copy  of  an  application  for  war  risk  in- 
surance duly  authenticated  is  admissible  in 
evidence   under  this   section.     Cassarello   17. 
U.  S.,  (M.  D.  Pa.  1919)  271  Fed.  486. 

Vol.  Ill,  p.  212,  sec.  905.     [First  ed., 

vol.  Ill,  p.  37.1 
Full  faith    and    credit  —  foreign    divorce 
decree  on  constructive  service  xnay  be   col- 
laterally  attacked.     Davis  17.   Davis,    (Colo. 
1921)   197  Pac.  241. 

Vol.  Ill,  p.  220,  sec.  906.    [First  ed., 

vol.  Ill,  p.  3^.] 

Section  as  excluding  common-law  method 
of  proving  records. —  This  section  does  not 
exclude  the  common-law  method  of  proving 
records  by  an  examined  copy  sustained  by 
the  oath  of  the  {Serson  making  the  compari- 
son. Reed  v.  Stevens,  (Me.  1921)  113  Atl. 
712. 

A  copy  of  a  marriage  record. —  To  same 
effect  as  original  annotation,  see  Reed  v.  Ste- 
vens, (Me.  1921)  113  Atl.  712. 
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EXECUTIVE  DEPARTMENTS 


Vol.  Ill,  p.  250,  sec.  1 61 .     [First  ed., 

vol.  Ill,  p.  58.] 

Conclusiveness  of  action  of  Assistant  Post- 
master General  in  removing  letter  carrier 
from  office. —  See  annotation  under  vol.  VIII, 
p.  956,  sec.  6,  infra,  this  volume. 

Regulations  become  a  part  of  the  law. — 
Reguhitions  under  this  section  have  the  force 
of  law  and  need  not  be  promulgated  in  any 
set  form  or  in  writing.  International  R.  Co. 
p.  Davidson,  (C.  C.  A.  2d  Cir.  1921)  273  Fed. 
153. 

Regulations  by  Secretary  of  Treasury  re- 
lating to  importations. —  The  Secretary  of 
the  Treasury  has  authority  under  this  sec- 
tion to  adopt  regulations  as  to  the  detention 
and  inspection  of  baggage  and  conveyances 
passing  over  bridges,  crossing  the  Niagara 
river  ^tween  the  United  States  and  Canada 
and  maintained  by  the  complainant,  and  to 
provide  that  unless  the  complainant  pays  two 
days'  pay  for  each  Sunday  or  holiday  for 
each  customs   officer   performing   service   in 


connection  with  the  said  company,  importa- 
tion of  all  merchandise  on  Sundays  and  boll- 
davs  will  be  stopped.  International  R.  Co. 
V.  Davidson,  (C.  C.  A.  2d  Cir.  1921)  273  Fed. 
153;  Niagara  Falls  International  Bridge  Co. 
c.  Davidson,  (C.  C.  A.  2d  Cir.  1921)  273  Fed. 
156. 

Mail  truck  subject  to  local  speed  regula- 
tions.—  The  various  federal  statutes  relating 
to  post  routes  and  the  fixing  of  schedules 
by  the  Post  Office  Department  for  the  carry- 
ing of  the  mails  do  not  prevent  the  applica- 
tion to  a  mail  truck  of  a  state  statute  pre^ 
scribing  the  maximum  speed  of  automobiles 
on  public  highways.  Hall  r.  Com.,  (Va.  1021) 
105  S.  E.  551. 

1918  Supp.,  p.  170,  sec.  1. 

The  Presidential  order  turning  the  Coast 
Guard  back  to  the  Treasury  Department 
made  during  the  World  War  was  authorized 
bv  this  section.  V.  S.  r.  Houston,  (C.  C.  A- 
2d  Cir.  1921 )  273  Fed.  915. 
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Vol.  Ill,  p.  285,  sec.  5278.    [First 

ed.,  vol.  Ill,  p.  78.] 


III. 

VI. 
VII. 


XI. 
XII. 
XIV. 


XV. 


Jurisdiction  of  courts. 
Fugitive  from  justice. 
Indictment,  information  or  affidavit. 

1.  Indictment. 

3.  Affidavit. 
Proceedings  before  governor. 
Warrant  of  arrest. 
Review. 

1.  By  federal  court. 

2.  By  state  courts. 

3.  Scope  of  review. 

Subsequent  proceedings   in  demanding 
state. 


III.  Jurisdiction  of  Courts   (p.  28C) 

State  and  federal  courts. —  Where  habeas 
corpus  proceedings  have  been  instituted  in 
the  .state  court  and  the  question  whether  the 
petitioner's  rights  under  the  Constitution 
and  laws  of  the  United  States  have  been  dis- 
regarded can  be  raised  in  that  court  the 
petitioner  should  prosecute  a  writ  of  error 
to  the  highest  court  of 'that  state  before  insti- 
tuting proceedings  in  the  federal  court.  Ex  p. 
Graves,  (D.  C.  Mass.  1920)  2<59  Fed.  461. 

VI.  Fugitive  from  Justice  (p.  288) 

• 

Who  is  **  fugitive  from  justice." —  To  same 
effect  as  first  paragraph  of  original  annota- 
tion, see  Hogan  t*.  O'Neill,   (1921)  255  U.  S. 
62,  41  S.  Ct  222,  65  U.  S.  (L.  ed.)  — ,  wherein 


it  was  also  held  that  wliether  in  fact  a  per- 
son whose  interstate  extradition  is  demanded 
is  a  fugitive  from  justice  is  for  the  governor 
of  the  surrendering  state  to  determine,  and 
his  conclusion  that  he  is  such  a  fugitive 
must  stand  on'  habeas  corpus  unless  clearly 
overthrown. 

VII.  Indictment,  Information  or  Affidavit 

1.  Indictment   (p.  290) 
Technical  sufficiency. —  An  objection  to  the 
formal  sufficiency  of  an   indictment  that  it 

does  not  inform  the  defendant  whether  he  is 
indicted  under  a  statute,  and,  if  so,  what 
statute,  or  under  the  common  law,  cannot  be 
raised  on  habeas  ('ori>us  pnx'oedings.  And 
where  the  indictment  sufficiently  charges  that 
the  petitioner  and  others  entered  into  a  crim- 
inal conspiracy  to  destroy  buildings  by  the 
felonious  and  unlawful  use  of  explosives  and 
in  extradition  proceedings  in  another  state 
there  is  evidence  that  the  accused  was  pres- 
ent at  the  scene  of  the  crime  when  the  explo- 
sion took  place,  the  petitioner  is  not  entitled 
to  be  discharged  on  habeas  corpus  unless  he 
shows  that  he  was  not  in  the  demanding 
state  at  any  time  when  it  was  possible  for 
him  to  have  committed  the  crime  charged  in 
the  indictment.  lie  must  establish  an  alibi 
to  possibility,  as  well  as  to  actual  presence. 
Ex  p.  Graves,  (D.  C.  Mass.  1920)  269  Fed. 
461. 

The  sufficiency  of  the  indictment  as  a 
pleading  is  not  open  to  inquiry  on  habeas 
corpus  to  review  the  issuance  of  a  warrant 
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of  arrest  in  interstate  extradition  proceed- 
ings. Hogan  V.  O'Neill,  (lft21)  255  U.  S. 
52,  41  S.  Ct.  222,  65  U.  S.  (L.  ed.)  —. 

3.  Affidavit  (p.  291) 

Necessity. —  Under  the  act  of  Congress* 
(1  Stat.  302)  on  the  subject  of  extradition, 
it  is  absolutely  necessary  and  is  an  essential 
prerequisite  that  the  requisition  paper  be 
accompanied  by  a  certified  copy  of  the  affida- 
vit or  indictment.  Ex  p.  Gradington,  (Tex. 
1921)  231  S.  W.  781. 

Presumption  from  recital  of  warrant. — 
Where  the  extradition  warrant  issued  by  the 
governor  recites  that  the  demand  is  accom- 
panied by  a  certified  copy  of  the  affidavit 
on  which  the  charge  is  based,  the  recital  will 
on  habeas  corpus  be  presumed  to  be  true 
though  no  affidavit  appears  in  the  record 
and  the  burden  is  on  the  relator  to  show  that 
no  affidavit  was  in  fact  produced.  E^  p, 
Gradington,  (Tex.  1921)  231  S.  W.  781. 

XI.  Pboceedings  Before  Govebnob  (p.  298) 

Notice  of  foreign  law. —  The  governor  of 
the  surrendering  state  in  interstate  extradi- 
tion proceedings  may  take  notice  of  the  laws 
of  the  demanding  state.  Hogan  v.  O'Neill, 
(1921)  265  U.  S.  52,  41  S.  Ct.  222,  65  U.  S. 
(L.  ed.)  — . 

Sufficiency  of  application. —  When  an  ap- 
plication for  extradition  stated  the  name  of 
the  person  as  that  of  a  woman  the  subsequent 
use  of  the  word  '*  he  "  insteiid  of  "  she  "  was 
held  to  be  an  inadvertence  which  was  imma- 
terial. John  17.  Splain,  (App.  Cas.  1921)  269 
Fed.  717. 

Fugitive  under  conviction  in  asylum  state. 
— "  Where  a  demand  is  properly  made  by  the 
governor  of  one  state  upon  the  governor  of 
another,  for  the  surrender  of  a  fugitive,  the 
duty  so  to  do  is  not  absolute  and  unqualified, 
but  depends  upon  the  circumstances  of  each 
particular  case.  If  the  law  of  the  state  in 
which  asylum  has  been  sought  has  been  vio- 
lated by  the  fugitive,  and  he  has  been  con- 
victed there,  and  is  undergoing  sentence,  the 
demands  of  the  law  thus  violated  may  be  first 
satisfied  before  obedience  to  the  •  constitu- 
tional provision  to  surrender  him  arises." 
State  V.  Saunders,  (Mo.  1921)  232  S.  W.  973, 
holding,  however,  that  the  asylum  state  may 
waive  its  prior  right  and  surrender  the  fugi- 
tive. See  this  case  for  a  discussion  as  to  the 
effect  of  the  waiver  as  a  pardon  of  the  ofi'ense 
in  the  asylum  state. 

Sufficiency  of  evidence. —  There  is  adequate 
ground  for  the  return  as  a  fugitive  from  jus- 
tice under  this  section,  of  a  person  charged 
by  authentic  indictment  with  the  commission 
of  a  criminal  conspiracy  in  the  demanding 
state  on  or  about  a  specified  date,  wlio,  by 
his  own  admission,  had  been  personally  pres- 
ent there  and  in  communication  with  the  al- 
leged co-conspirator  at  or  about  that  time, 
and  was  afterwards  found  in  the  surrendering 
state.  Hogan  v.  O'Neill,  (1921)  255  U.  S. 
52,  41  S.  Ct.  222,  65  U.  S.  (L.  ed.)  —. 


XII.  Wabbant  of  Arbebt  (p.  301) 

Provision  in  warrant  as  to  expenses. —  The 

objection  that  the  warrant  for  extradition 
explicitly  provides  that  the  demanding  state 
shall  not  be  responsible  for  the  expenses  of 
extradition  has  been  held  to  be  a  matter  for 
the  consideration  of  the  governor  of  the 
asylum  state  when  he  received  the  official 
demand  for  the  arrest  and  delivery  of  the 
appellant  as  a  fugitive  from  justice,  and  not 
to  be  a  matter  that  could  legally  affect  the 
Jnquiry  before  the  federal  court  on  habeas 
corpus,  whether  the  requisition  of  the  de- 
manding state  and  the  action  thereon  by  the 
governor  of  the  asyliun  state  were  in  sub- 
stantial conformity  with  the  Conbtitution 
and  the  laws  of  the  United  States.  Ear  p. 
Graves,  (D.  C  Mass.  1920)  269  Fed.  461; 
Ex  p.  Layne,  (D.  C.  Mass.  1920)  269  Fed. 
463. 

XIV.  Review 

1.  By  Federal  Court  (p.  304) 

Right  to  review. —  Where  all  questions  of 
law  involved  have  been  settled  by  decisions 
of  the  United  States  Supreme  Court  and  of 
the  highest  court  in  the  state,  and  there  is 
no  doubtful  question  of  fact,  the  execution 
of  the  extradition  warrant  ought  not  to  be 
further  interfered  with  or  delayed  by  judicial 
proceedings,  and  the  court  will  refuse  to  al- 
low an  appeal  which,  it  is  said,  would  be 
frivolous.  Ex  p.  Graves,  (D.  C.  Mass.  1920) 
269  Fed.  461;  Ex  p.  Layne,  (D.  0.  Mass. 
1920)  2«9  Fed.  463. 

Judicial  notice. —  Federal  courts  on  habeas 
corpus  to  review  interstate  extradition  pro- 
ceedings will  take  notice  of  the  laws  of  the 
demanding  state.  Hogan  v.  O'Neill,  (1921) 
255  U.  S.  52,  41  S.  Ct.  222,  65  U.  S.  (L.  ed.) 

• 

2.  By  State  Courts   (p.  305) 

Warrant  prima  facie  only. —  In  extradition 
proceedings  under  the  Constitution  and  laws 
above  set  forth,  if  the  governor  of  the  state 
upon  whom  the  demand  is  made  issues  a 
warrant  for  the  apprehension  and  delivery 
of  such  a  person,  the  warrant  is  but  prima 
facie  sufficient  to  hold  the  accused,  and  it  is 
open  to  him,  on  habeas  corpus  proceeding, 
to  show  some  valid  and  sufficient  reason  why 
the  warrant  should  not  be  executed;  the  pre- 
sumption being  that  the  governor  has  com-, 
plied  with  the  law.  Where  a  person  for 
whose  delivery  a  demand  was .  made  by  the 
executive  authority  of  the  state  of  Virginia 
upon  the  executive  authority  of  the  state  of 
Georgia,  under  the  provisions  of  the  Consti- 
tution of  the  United  States  and  the  act  of 
Congress  passed  in  pursuance  thereof,  was 
charged  in  an  indictment  found  in  February, 
1919,  in  the  state  of  Virginia,  with  the  com- 
mission of  a  crime  in  that  state,  and  alleged 
to  have  been  committed  "within  the  last  12 
months,  and  on  or  about  the  Ist  day  of  June 
in  the  year  1918,"  and  the  uncontradicted  evi- 
dence upon  the  trial  of  a  habeas  corpus  pro- 
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ceeding  sued  out  by  him  showed  affirmativeiy 
that,  if  any  crime  was  committed,  it  was  on 
or  about  June  1,  1&18,  and  that  he  was  not 
in  Virginia  between  March  3,  1918,  and  De- 
cember, 1918,  on  which  latter  date  he  was 
only  temporarily  in  that  state,  his  residence 
being  in  Creorgia,  it  was  error  for  the  judge 
to  remand  the  prisoner  to  the  custody  of  the 
officer.  Dawson  v.  Smith,  (1920)  150  Ga. 
350,  103  S.  £.  846. 

3.  Scope  of  Review  (p.  306) 

Proipect  of  lynching  or  unfair  trial. —  The 
court  will  not  on  habeas  corpus  review  the 
issuance  of  a  warrant  for  the  rendition  of  a 
fugitive  on  the  contention  that  by  reason  of 
local  or  race  prejudice  he  may  be  lynched 
in  the  demanding  state  or  may  not  receive  a 
fair  trial  therein.  Eso  p.  Ray,  (Mich.  1921) 
183  N.  W.  774. 

"The  petitioners  say  they  have  incurred 
the  emnity  of  a  large  percentage  of  the 
people  of  Madison  county,  111.,  by  their  par- 
ticipation in  the  industrial  controversies 
of  that  county,  and  will  be  in  danger  of  death 
or  bodily  injury  if  taken  there,  and  to  sur- 
render them  to  the  authority  of  Illinois  will 
be  in  violation  of  the  federal  Constitution, 
by  depriving  them  of  the  equal  protection  of 
the  law.  Evidence  was  not  adduced  to  prove 
the  existence  of  the  danger  alleged,  and  if  it 
were  "proved  it  would  not  justify  this  court 
in  ordering  the  outright  release  of  these 
prisoners,  charged,  as  they  are,  with  the 
crime  of  murder.  The  duty  to  protect  them 
from  violence  and  secure  to  them  a  fair  trial 
rests  upon  the  officials  of  the  state  of  Illinois, 
and  we  presume  it  will  be  performed."  Ople 
V,  Weinbrenner,  (Mo.  1920)  226  S.  W.  266. 

Questions  of  fact. —  The  extent  to  which  a 
court  on  habeas  corpus  may  review  the  ques- 
tion of  fact  whether  the  accused  actually 
was  a  fugitive,  was  stated  in  Ople  t*.  Wein- 
brenner, (Mo.  1920)  226  S.  W.  256,  as  fol- 
lows: "The  point  of  difficulty  is  not  re- 
garding the  right  of  the  accused  to  a  hear- 
ing in  a  habeas  corpus  proceeding  on  the 
issue  of  whether  he  has  fled  from  the  justice 
of  the  requisitioning  state.  The  doubt  is 
regarding  what  degree  of  proof  that  the 
accused  is  not  a  fugitive  as  alleged  suffices 
to  overcome  the  prima  facie  case  made  by 
regular  extradition  documents  and  to  require 
the  court  to  order  him  to  be  discharged  from 
custody,  thereby  defeating  the  demand  for 
the  extradition.  In  the  present  case  it  is 
contended  for  the  petitioners  that  we  should 
weigh  the  evidence,  and  if,  in  our  opinion, 
it  preponderates  in  any  degree  in  favor  of 
the  finding  that  the  petitioners  were  in  Mis- 
souri and  not  in  Illinois  at  the  time  Turner 
was  killed,  they  should  i>e  discharged  —  a 
proposition  said  to  be  supported  by  the  case 
of  People  ex  rel.  v.  McLaughlin  145  App. 
Div.  513,  130  N.  Y.  Supp.  458.    The  question 


has  been  before  the  Supreme  Court  of  tl  o 
Tnited  States  several  times,  and  so  presente.l 
that  a  rule  of  general  application  could  have 
been  prescribed  had  the  court  thought  proper 
to  do  so,  but  none  has  been  prescribed  in  a 
precise  form.  In  interpreting  the  section  of 
the  Revised  Statutes  of  the  United  States 
(1014)  which  provides  for  the  removal  of 
an  alleged  offender  who  has  been  committed 
for  trial  in  a  federal  district  other  than 
where  the  charge  against  him  is  to  be  tried 
to  the  latter  venue,  the  said  Supreme  Court 
has  adopted  the  criterion  of  *  probable  cause ' 
as  the  one  by  which  to  determine  in  a  habeas 
corpus  proceeding  whether  the  prisoner  shall 
be  released  or  removed.  Tinslev  v.  Treat,  205 
U.  S.  20,  27  Sup.  Ct.  430,  51  L.  Ed.  6S9. 
But  the  Fame  measure  of  proof  has  not  been 
adopted,  at  least  not  explicitly,  in  cases  of 
interstate  extradition.  In  all  the  opinions 
on  the  subject  rendered  by  that  court  which 
we  have  read,  except  one,  the  prisoners  were 
remanded  into  custody,  and  in  the  one  where 
the  prisoner  was  discharged  he  was  admitted 
to  have  been  out  of  the  state  of  the  crime 
when  it  was  perpetrated.  Hyatt  v.  Corkran, 
188  U.  S.  691,  23  Sup.  Ct.  4^')6,  47  L.  Ed. 
657.  .  .  .  We  have  before  us  the  testimony 
of  two  or  more  witnesses  that  the  plaintiffs 
were  present  at  the  scene  of  the  crime  and 
patrticipated  in  the  shooting.  This  4e  sub- 
stantial evidence,  and  though  we  might  con- 
sider the  testimony  preptmderated  which 
tended  to  show  they  were  in  St.  Louis,  Mo., 
at  the  time,  we  cannot  affirm  that  the  evi- 
dence meets  the  standard  of  the  Supreme 
Court  of  the  United  States  in  being  clear  and 
satisfactory  or  so  convincing  as  to  admit  of 
no  question.  We  think  said  court  did  not 
mean  to  decide  that  a  tribunal  must  be 
governed  in  proceedings  like  these  by  what 
it  may  deem  the  weight  of  the  evidence,  when 
the  testimony  is  so  conflicting  that  fair  and 
honest  men  may  differ  as  to  where  the  pre- 
ponderance falls.  The  opposite  doctrine 
would  diminish  the  efficacy  of  the  extradi- 
tion clause  of  the  Constitution  and  of  the 
statutes  enacted  to  enforce  it  —  a  result  to 
be  avoided." 


XV.  Subsequent  Proceedinos  in  Demand- 
iNo  State  (p.  307) 

Questions  raised  on  habeas  corpus  —  Scope 
of  inquiry. —  On  habeas  corpus  proceedings 
instituted  by  one  arrested  on  requisition, 
where  there  is  no  claim  of  irregularity  on 
the  face  of  the  extradition  papers,  there  is 
but  one  question  open  for  investigation, 
namely,  whether  the  accused  was  present  in 
the  demanding  state  at  the  time  of  the  crime. 
The  extradition  papers  prove  prima  facie  that 
he  was,  and  the  burden  is  on  him  to  establi^ih' 
the  contrary.  I^vy  f.  Splain,  (App.  Ca^ 
D.  C.  1920)  267  Fed.  333. 


FISH  AND  FISHERIES 
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FINES,  PENALTIES  AND  FORFEITURES 


Vol.  Ill,  p.  324,  sec.  923.    [First  ed., 

vol.  Ill,  p.  96.] 
This  section  was  repealed  by  the  National 
Prohibition  Act  in  so  far  as  it  relates  to  the 
intoxicating  liquor  imported  into  the  United 
States  for  beverage  purposes.  U.  S.  v.  One 
Hudson  Touring  Car,  (E.  D.  Mich.  Id21)  274 
Fed.  473. 

Vol.  Ill,  p.  327,  sec.  1041.     [First 

ed.,  vol.  Ill,  p.  98.] 

Mode  of  recovery  —  In  general. —  All  judg- 
ments for  penalties,  whether  recovered  by 
civil  or  criminal  proceedings,  are  within 
the  provision  of  this  section,  that  judgments 
for  penalties  may  be  enforced  by  executi-  n 
against  the  property  of  the  defendant  in  like 
manner  as  judgments  in  civil  cases  are  en- 
forced. Pierce  v.  U.  S.,  (1921)  255  U.  S. 
398,  41  S.  Ct.  3(W5,  66  U.  S.  (L.  ed. )— ,  modify- 
ing and  affirming  (C.  C.  A.  8th  Cir.  1919) 
257  Fed.  514,  171  C  C.  A.  1. 

Creditors*  bill. —  A  judgment  imposing  a 
fine  upon  a  corporation  for  accepting  rebates, 
contrary  to  the  Elkina  Act  of  Februarv  19, 
1903,  §  2,  (see  4  Fed.  Stat.  Ann.  (2d'ed.) 
564 ) ,  is  a  debt  which  will  support  a  creditors' 
bill  by  the  United  States  to  obtain  satisfac- 
tion of  the  judgment  out  of  the  assets  in  the 
hands  of  the  stockholders,  among  whom  all 
the  corporate  property  has  been  distributed, 
this  section  having  provided  that  judgmentu 
for  penalties  may  be  enforced  by  execution 
against  the  property  of  the  defendant  in  like 
manner  as  judgments  in  civil  cases  are  en- 
forced. Pierce  v.  U.  S.,  (1921)  255  U.  8. 
3«8,  41  S.  Ct.  366,  65  U.  S.  (L.  ed.)  — 
modifying  and  affirming  (C.  C.  A.  8th  Cir. 
1919)  257  Fed.  514,  17i  C.  C.  A.  1,  wherein 
the  court  said:  "A  judgement  creditors'  bill 
is  in  essence  an  equitable  execution  compar- 
able to  proceedings  supplementary  to  execu- 


tion. See  Ex  parte  Boyd,  105  U.  S.  647,  26 
L.  ed.  1200.  The  law  which  sends  a  corpora- 
tion into  the  world  with  the  capacity  to 
act  imposes  upon  its  assets  liability  for 
its  acts.  The  corporation  cannot  disable 
iteelf  from  responding  by  distributing  its 
property  among  its  stockholders,  and  leaving 
remediless  those  having  valid  claims.  In 
such  a  case  the  claims,  after  being  reduced  to 
judgments,  may  be  satisfied  out  of  the  assets 
in  the  hands  of  the  stockholders.  There  is 
no  good  reason  why  the  rule  should  be 
limited  to  judgments  arising  out  of  civil  pro- 
ceedings. To  the  contention  that  the  statute 
has  not  made  this  process  available  for  the 
government  in  enforcing  a  penalty,  it  may  bo 
answered,  as  was  done  by  the  King's  Bench 
a  hundred  years  ago,  in  King  v.  Woolf,  2 
Barn.  &  Aid.  609,  611,  106  Eng.  Reprint,  488, 
when  it  was  insisted  that  a  fine  due  to  the 
Crown  was  not  a  judgment  debt  for  which 
execution  could  be  levied: 

"  ' .  .  .  Mischievous  consequences  would 
ensue  to  the  Crown  and  the  regular  adminis- 
tration of  justice,  from  a  delinquent  with- 
drawing all  his  property  from  the  effect  of  a 
judgment;  and  that  the  preventing  that  will 
not  be  a  mischievous  consequence  to  anyone 
but  himself.  Here  there  is  a  judgment  that 
the  defendant  do  pay  to  the  King  a  fine  of  a 
certain  sum.  By  that  judgment  the  debt 
becomes  a  debt  to  the  King,  of  record;  and  it 
is  payable  to  the  King  instanter.  .  .  . 
If  we  were  to  say  that  the  Crown  shall  not 
be  at  liberty  to  issue  an  im>mediate  execution 
for  its  own  debt,  we  should  place  the  Crown 
in  a  worse  situation  than  any  subject.* " 

Vol.  Ill,  p.  332,  sec.  5292.     [First 

ed.,  vol.  Ill,  p.  101.1 
As  to  remission  of  fine  under  Lever  Act,  see 
U.  S.  V  Mossew,  (N.  D.  N.  Y.  1920)  268  Fed. 
38<3. 
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1918    Supp.,    p.    179.       [Columbia 

River,  etc.] 

Effect  of  agreement  on  subsequent  legis- 
lation.—  Under  the  agreement  entered  into 
between  the  states  of  Oregon  and  Washington 
and  ratified  by  this  act  it  has  been  held  that 
either  state  may  pass  a  law  which  prescribes 
the  right  of  a  licensee  to  take  fish  from  the 
Columbia  river.  Olin  v.  Kutzmiller,  (C.  C.  A. 
9th  Cir.  1920)  268  Fed.  348.  The  facts  and 
conclusions  of  the  court  are  made  clear  by 
the  following  extract  from  the  opinion: 
"At  the  time  when  the  compact  wa«  entered 


into,  the  laws  of  both  states  authorized  the 
issuance  of  licenses  to  take  salmon  in  the 
Columbia  river  to  resident  aliens  who  had 
declared  their  intention  to  become  citizens 
of  the  United  States.  In  the  year  1919  the 
Legislature  of  Oregon  amended  its  law,  and 
provided  that  no  license  for  taking  or  catch- 
ing salmon  or  other  food  or  shell  fish,  re- 
quired by  the  laws  of  the  state  'shall  be 
is6Uod  to  any  person  who  is  not  a  citizen  of 
the  United  States.'  The  Legislature  of  tlie 
state  of  Washington  has  enacted  no  similar 
provision.  The  appellant,  who  is  an  alien, 
but  who  in    1892   declared   his   intention  to 
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become  a  citizen,  contends  tiiat  the  Oregon 
law  of  1919  is  void,  in  that  it  violates  the 
provisions  of  the  compact  between  the  two 
states. 

"We  pass  by  the  question  whether  by 
entering  into  the  compact  either  state  has 
divested  itself  of  power  to  withdraw  there- 
from or  to  enact  laws  in  derogation  thereof 
without  the  assent  of  the  other  —  a  question 
which  is  not  reached  by  the  authorities  cited 
by  the  appellant  —  and  confine  our  inquiry 
to  the  question  whether  the  amendment  of 
1919  is  prohibited  by  the  terms  of  the  com- 
pact. From  the  language  used  it  is  clear  that 
the  contracting  parties  did  not  intend  to 
divest  either  state  of  all  power  to  enact  with- 
out the  other's  consent  legislation  over  the 
subject  which  was  embraced  therein.  Thoy 
left  the  Legislature  of  each  state  free  to  enact 
any  law  on  the  subject  of  the  ree:ulation  and 
protection  of  fishing  which  would  not  affect 
the  jurisdiction  of  the  other  state  in  the 
waters  over  which  their  jurisdiction  was  con- 
current. A  law  which  prescribes  the  qualifi- 
cation of  a  licensee  by  either  state  is  clearly 
not  a  law  which  affects  the  concurrent 
jurisdiction.     A  law  of  Oregon  which  declares 


that  such  a  license  shall  issue  in  that  state 
only  to  residents  and  citizens  thereof  cannot 
come  in  conflict  with  a  law  or  regulation  of 
Washington,  under  which  a  license  may  there 
be  issued  to  a  resident  alien  who  has  declared 
his  intention  to  become  a  citizen,  nor  can  it, 
in  any  conceivable  way,  affect  the  rights  of 
citizens  or  residents  of  the  latter  state.  Eadi 
state  has  the  power  to  deal  with  the  question 
of  the  right  of  its  own  subjects  to  take  fish 
in  the  waters  which  are  subject  to  the  con- 
current jurisdiction.  It  is  only  as  to  its 
common  right  with  the  adjoining  state  to 
take  fish  from  those  waters  that  its  right  is 
limited  by  the  compact.  Many  conceivable 
regulations  would  be  within  the  prohibition 
of  the  compact.  Thus  one  state,  without  the 
consent  of  the  other,  may  not  change  the  open 
and  closed  seasons,  may  not  prescribe  the 
manner  of  taking  fish,  the  number  permitted 
to  be  taken,  or  the  permissible  fishing  gear 
and  appliances.  All  such  matters  affect  the 
concurrent  jurisdiction.  It  is  not  so  with 
the  designation  of  the  qualifications  of  the 
licensees  of  either  state  to  fish  in  the  waters 
to  which  the  concurrent  jurisdiction  extends." 
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Vol.  Ill,  p.  358,  sec.  1.     [First  ed., 

1909  Siipp.,  p.  137.] 

State  statutes. —  "  Where  the  state  law  is 
not  in  conflict  with  the  national  act,  a  broad 
latitude  is  allowed  states  in  protecting  their 
citizens  from  adulterated  or  misbrandcd 
articles."  Royal  Baking  Powder  Co.  v. 
Emerson,  (C.  C.  A.  8th  Cir.  1920)  270  Fed. 
429. 

This  Act  does  not  prohibit  the  passage  of 
a  similar  act  by  a  state  in  respect  to  intra- 
state transactions.  Roval  Baking  Powder  Co. 
V.  Donohue,  (D.  C.  Mont.  1920)  265  Fed. 
406. 

Article  need  not  be  dangerous  to  health.— 
It  is  not  necessary  under  this  Act  that  an 
article  in  order  to  be  unlawfully  adulterated 
or  misbranded  must  be  dangerous  to  the 
health  of  the  people.  U.  S.  t;.  Krumm,  (E.  D. 
Pa.  1921)  269  Fed.  848. 

Vol.  Ill,  p.  360,  sec.  2.     [First  ed., 
1909  Siipp.,  p.  137.] 

Shipment  induced  by  government  agent. — 
Where  a  government  agent  writes  a  letter  to 
a  shipper  requesting  the  shipment  to  him  of 
miffbranded  articles,  not  for  the  purpose  of 
discovering  violations  of  the  law,  but  with 
the  intention  and  purpose  of  inducing  the 
shipper  to  violate  the  statute,  it  is  contrary 
to  public  policy  to  hold  him  guiltv.  U.  S. 
c.  Eman  Mfg.  *Co.,  (D.  C  Colo.  1920)  271 
Fed.  353.     In  this  case  it  was  held  that  the 


facts  that  there  was  no  evidence  of  any 
shipments,  other  than  the  one  in  question, 
ever  having  been  made,  or  of  evidence  from 
which  the  agent  co'uld  reasonably  believe  or 
suspect  that  the  defendant  had  on  other 
occasions  violated  the  statute,  were  per- 
euasive  of  the  agent's  intention  to  induce  the 
shipper  to  violate  the  law. 

Indictment  —  Averment  as  to,  packages,-^ 
An  indictment  need  not  allege  that  the 
packages  were  original  unbroken  packages. 
*'  While  the  Food  and  Drugs  Act  prohibita 
shipping  or  delivering  for  shipment  in  inter- 
state or  foreign  commerce  any  article  of  food 
which  is  adulterated  or  misbranded,  it  does 
not  restrict  the  offense  of  shipping  or  deliver- 
ing for  shipment  to  articles  in  original  un- 
broken packages;  the  restriction  to  original 
unbroken  packages  applying  only  to  those 
who  receive  in  interstate  commerce  and,  have 
ing  received,  deliver  in  original  unbroken 
packages  any  adulterated  or  misbranded 
articles."  U.  S.  v.  Krumm,  (E.  D.  Pa.  1921)' 
269  Fed.  848. 

Substance  contained  in  packages. —  In  U. 
S.  V.  Krumm,  (E.  D.  Pa.  1921)  269  Fed.  848. 
an  indictment  charged  that  the  article  of 
food  was  adulterated,  "  in  that  a  substance, 
to  wit,  a  pioduct  prepared  from  flour,  had 
been  substituted  in  whole  or  in  part  for  maca- 
roni, to  wit,  a  product  prepared  from  semo- 
lina, which  the  article  purported  to  be." 
The  second  count  charged  that  the  article  of 
food  was  misbranded,  in  that  the  word 
"  macaroni  "  *'  was  false  and  misleading,  in 
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this:    That  it  represented   that  said   article 
was  macaroni,  to  wit,  a  product  made  from 
semolina,  whereas,  in  truth  and  in  fact,  said 
article  was  not  macaroni,  to  wit,  a  product 
made  from  semolina,  but  was  a  product  made 
from   flour."     The   court   said:    "As   to    the 
averments  in  relation  to  the  substance  con- 
tained in  the  packages,  I  think  they  are  lack- 
ing in  that  particularity  in  both  counts  which 
should  be  observed  to  inform  the  defendant 
with  certainty  of  the   charge  he  is  to  meet 
at    the    trial.'    The    offense    under    the    first 
count,    adulteration,    arises,   in   the   cas*    of 
food,  *  if  any  substance  has  been  sub^^t'tu'ed 
wholly  or  in  part   for  the  article,'  and  the 
offense  of  misbranding  arises,  *  if  the  pack- 
ages containing  it  or  its  label  shall  bear  any 
statement,   design,   or   device,   regarding  the 
ingredients  or  substances  contained  therein, 
which  statement,  design,  or  device   shall  be 
false  or  misleading  in  any  particular.'     Ac- 
cording to  the  Century  Dictionary,  macaroni 
is  a  paste  or  dough  prepared  originally  and 
chiefly  in  Italy  from  the  glutinous  granular 
flour  of  a  hard  variety  of  wheat.     According 
to  the  Standard  Dictionary,  it  is  an  Italian 
paste  made  into  slender  tubes  from  the  ficur 
of  hard  glutinous  wheat  mixed  with  water. 
Semolina  is  defined  to  be  the  hard  grains  re- 
tained in  the  bolting  machine  after  the  fine 
flour  has  passed  through. 

"If  the  article  in  question,  as  averred  in  the 
first  count,  was  prepared  from  flour,  or,  as 
averred  in  the  second  count,  was  made  fi"oi^ 
flour,  it  was  apparently  macaroni.  But  if  it 
is  intended  to  charge  that  macaroni  is  not 
made  from  the  whole  of  the  flour  which  comes 
from  the  mill,  but  in  order  to  be  macaroni 
must  be  made  from  the  large,  hard  grains 
retained  in  the  bolting  machine  after  the  fine 
fiour  had  passed  through,  the  counts  are  lack- 
ing in  averments  that  semolina  is  not  a  part 
of  the  substance  known  as  flour.  Flour  may 
be  fine  or  coarse,  it  may  be  made  from  the 
whole  grains  of  the  wheat,  as  *  whole  wheat 
flour,'  or  it  may  be  the  fine  bolted  flour. 
If  it  is  meant  by  the  indictment  to  charge 
that,  in  order  for*a  substance  to  be  macaroni, 
it  must  be  made  wholly  from  semolina,  and 
not  contain  any  of  the  fine  flour  which,  upon 
passing  through  the  bolting  machine,  leaves 
a  residuum  of  semolina,  the  information 
should  plainly  so  state." 

Vol.  Ill,  p.  371,  sec.  7.      [First  ed, 
1909  Supp.,  p.  138.] 

Application. — ^A  sale  of  food  to  be  delivered 
within  the  state  is  not  brought  under  the 
Federal  Food  Act  by  the  fact  that  the  pur- 
chaser may  intend  to  deal  with  the  food  in 
interstate  commerce.  Lewiston  Milling  Co. 
t?.  Cardiff,  (CCA.  9th  Cir.  1920)  266  Fed. 
753. 


Vol.  Ill,  p.  379,  sec.  8.     [First  ed., 

1909  Snpp.,  p.  139.] 

Words  given  ordinary  meaning. —  The  lan- 
guage used  in  a  label  is  to  be  given  the  mean- 
ing ordinarily  conveyed  by  it  to  those  to 
whom  it  is  addressed.  Hall  v,  U.  S.,  (C.  C. 
A.  5th  Cir.  1920)   2ft7  Fed.  705. 

Misleading  statements  as  to  curative  prop- 
erties of  drugs— Evidence,-^ On  a  prosecu- 
tion for  thus  misbranding  drugs  it  has  been 
held  proper  to  permit  a  doctor  to  testify 
that  the  preparations  which  have  been 
analvzed  by  a  chemist  and  shown  to  the 
witness  are  absolutely  worthless  and  have  no 
food,  curative  or  medical  value.  Kar-Ku 
Chemical  Co.  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1920)   264  Fed.  921.  . 

Questions  for  jury,— In  Kar-Ru  Chemical 
Co  f.  U.  S.  (C.  C.  A.  9th  Cir.  1920)  264  Fed. 
921,  it  was  held  that  under  the  evidence  it 
was  a  question  of  fact  for  the  jury  whether 
the  preparations  offered  to  the  public  by  the 
defendant  were  in  fact  misbranded  m  the 
statements  regarding  their  therapeutic  or 
curative  effect  and  whether  such  statements 
were  false  and  fraudulent. 

Water  as  drug.— Water  which  is  recom- 
mended by  the  labels  used  as  possessing  a.1- 
leviative  or  curative  properties  for  certain 
ailments  is  regarded  as  a  drug  within  the 
meaning  of  this  act.  Bradley  v.  U.  8.,  (C.  U 
A.  5th  Cir.  1920)  264  Fed.  79. 

Illustrations  of  misbranding  —  Medicine. — 
Where  language  used  on  a  label  amounted 
to  an  assertion  that  the  article  referred  to 
might  be  expected  to  have  a  curative  or  al- 
leviating effect  on  the  classes  of  ailments 
mentioned  there  was  held  to  be  a  misbrand- 
ing where  the  evidence  showed  what  the  in- 
gredients were  and  that  such  ingredients 
could  not,  singly  or  in  combination.  Have  any 
remedial  or  beneficial  effect  on  any  ailment 
of  the  kinds  mentioned  in  the  label,  of  which 
fact  the  manufacturer  and  distributor  of  the 
article  was  aware.  Hall  v.  U.  S.,  (C.  C.  A. 
5th  Cir.  1920)  267  Fed.  796. 

Vol.  Ill,  p.  392,  sec.  10.     [First  ed., 
1909  Supp.,  p.  141.] 

Delivery  to  owner. —  The  release  of  articles 
seized  under  this  section  is  discretionary  with 
the  court,  the  provision  therefor  being  per- 
missive and  not  mandatory.  Thus,  where 
the  misbranding  is  fraudulent  and  injurious 
to  competitors  in  the  trade  and  the  claimant 
has  been  previously  convicted  and  had  numer- 
ous other  proceedings  pending  against  him 
the  court  may  refuse  to  exercise  its  discretion 
in  favor  of  the  claimant.  U.  S.  v.  Two  Cans 
of  Oil  of  Sweet  Birch,  etc.,  (S.  D.  N.  Y.  1920) 
268  Fed.  866. 
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1918  Supp.,  p.  181,  sec.  1. 

Constitutionality. — The  war  powers  of  Con- 
gress must  be  held  to  be  equal  to  whatever 
is  necessary  to  successfully  prosecute  a  war 
and  maintain  the  public  safety.  In  modern 
wars,  aot  only  armies  and  peoples,  but  in- 
dustries, must  be  mobilized.  Every  citizen 
and  every  dollar  must  fight.  Economic  con- 
trol is  as  important  as  military.  Disaster 
and  discontent  at  home  are  as  fundamental 
and  vital  as  in  the  field.  The  powers  of  Con- 
gress, in  time  of  war,  are  comparable  to  the 
police  powers  of  the  states  in  time  of  peace, 
and  equally  incapable  of  fixed  limits.  No 
doubt  is  entertained  of  the  original  power 
to  make  this  legislation.  U.  S.  v.  Oglesby 
Grocery  Co.,  (N.  D.  Ga.  1920)  264  Fed.  691. 
To  same  effect,  see  Weed  &  Co.  t;.  Lock  wood, 
(C.  C.  A.  2d  Cir.  1920)  266  Fed.  785;  U.  S. 
c.  Suedlow,  (D.  C.  Colo.  1920)  264  Fed.  1016. 

Duration  of  wac  power. —  The  war  power  of 
Congress  did  not  expire  with  the  cessation  of 
the  war  and  the  signing  of  the  armistice, 
there  having  been  no  proclamation  of  the 
President  to  that  effect.  U.  S.  v.  Oglesby 
Grocery  Co.,  (N.  D.  Ga.  1920)  264  Fed.  691. 

Act  as  authorizing  President  to  fix  prices 
for  all  necessaries. —  See  Standard  Chemicals, 
etc.,  Corp.  V.  Waugh  Chemical  Corp.,  (1921) 
231  N.  Y.  51,  131  N.  E.  566. 

Act  as  affecting  right  of  state  to  tax  coal. 
—  See  Pennsylvania  Coal  Co.  v.  Saddle  River 
Tp.,  (N.  J.  1921)   114  Atl.  157. 

Effect  on  State  Anti-Tmst  Act.—  This  act 
does  not  supersede  or  annul  a  state  anti- 
trust act,  at  least  with  respect  to  insurance 
companies  which  are  not  within  the  purview 
of  the  federal  act.  Xugent  t*.  Robertson, 
(Miss.  1921)  88  So.  895. 

Judicial  notice  is  taken  of  administrative 
rules  and  regulations  adopted  under  this  act. 
Lawrenceburg  Roller  Mills  Co.  v.  Jones, 
(1920)   204  Ala.  59,  85  So.  719. 

1918  Supp.,  p.  182,  sec.  2. 

Corporation  organized  as  government 
agency  —  liability  to  suit. —  In  Federal  Su- 
gar Refining  Co.  i?.  U.  S.  Sugar  Equalization 
Hoard.  (S.  D.  N.  Y.  1920)  268  Fed.  675,  it 
was  held  that  a  corporation  organized  under 
state  laws  to  be  used  as  an  agency  of  the 
government  could  be  sued. 

1918  Supp.,  p.  183,  sec.  4. 

For  decisions  under  this  section  as  re- 
enacted,  see  annotations  to  1919  Supp.  p.  60, 
sec.  2,  infra,  this  volume,  p.  418. 

Constitutionality. —  See  Detroit  Creamery 
Co.  V.  Kinnane,  (E.  D.  Mich.  1920)  264  Fed. 
845. 

Sufficiency  as  a  criminal  statute. —  This 
section  "  is  insufficient  to  found  a  criminal 
charge  upon,  because  there  is  no  penalty  pro- 
vided for  the  violation  of  it.    It  does  not  of 


itself  create  an  offense,  as  that  word  is  used 
in  the  criminal  law,  and  there  is  no  general 
penalty  clause  in  the  statute  to  cover  it." 
U.  S.  V.  Armstrong.  (D.  C.  Ind.  1920)  265 
Fed.  <)83.  To  same  effect,  see  Mossew  t?.  U.  S., 
(C.  C.  A.  2d  Cir.  1920)  266  Fed.  18,  11  A.  L. 
R.  1261;  U.  S.  1%  People's  Fuel,  etc.,  Co., 
(D.  C.  Ariz.  1920)  271  Fed.  790. 

But  the  provisions  of  this  section  were 
held  not  to  be  too  indefinite  for  enforcement 
in  U.  S.  r.  Oglesby  Grocery  Co.,  (N.  D,  Ga. 
1920)  264  Fed.  691. 

The  term  **  any  necessaries "  as  used  in 
this  section  does  not  include  all  necessaries 
but  only  such  articles  as  are  stated  in  sec- 
tion 1  to  be  called  *'  necessaries  "  in  the  later 
sections.  In  such  case  the  rule  of  ejusdem 
generis  may  not  be  applied  to  broaden  the 
scope  of  the  term,  in  the  absence  of  any 
more  general  phrase,  such  as  "  other  sup- 
plies "  or  "  other  artidea,"  in  section  1.  U.  S. 
V.  American  Woolen  Co.,  (S.  D.  N.  Y.  1920) 
265  Fed.  404. 

1918  Supp.,  p.  183,  sec.  5. 

Power  to  revoke  license  implied. —  Kuen- 
ster  f.  Meredith,  (N.  D.  lU.  1920)  264  Fed. 
243. 

1918  Supp.,  p.  184,  sec.  6. 

Section  as  indefinite. —  The  language  of 
this  section  as  to  when  necessaries  should  be 
deemed  to  be  hoarded  was  held  not  to  be  fa- 
tally indefinite  and  uncertain  in  Merritt  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1920)  264  Fed  870. 

Sugar  was  held  to  be  a  necessary  und^ 
the  provisicms  of  this  act  in  Merritt  v.  U.  S., 
(C.  C.  A.  Mi  Cir.  1920)  264  Fed.  870. 

Contract  yiolative  of  act. —  If  a  contract 
for  the  purchase  of  flour  calls  for  the  delivery 
of  a  quantity  which  with  that  on  hand  is 
greater  than  the  reasonable  business  require- 
ments of  the  buyer,  the  seller  is  discharged 
from  performance,  and  it  is  immaterial  that 
the  contract  was  made  before  the  passage  of 
the  act,  since  its  performance  would  consti- 
tute a  violation  thereof.  lAwrenceburg  Roller 
Mills  Co.  V.  Jones,  (1920)  204  Ala.  59,  85 
So.  719. 

Judicial  notice  was  taken  of  a  proclama- 
tion made  bv  the  President  under  this  act  in 
Merritt  v.  U.  S.,  (C.  C.  A.  »th  Cir.  1920)  264 
Fed.  870. 

The  burden  of  proof  is  on  defendant  to 
show  facts  bringing  him  within  the  excep- 
tions of  the  provisions  of  the  statute.  Mer- 
ritt V.  V.  S.,  (C.  C.  A.  9th  Cir.  1920)  264 
Fed.  870. 

Evidence. —  In  Merritt  t>.  U.  S.,  (C.  C.  A. 
9th  Cir.  1920)  2<J4  Fed.  870.  the  evidence 
was  held  to  sufficiently  show  the  reasonable 
requirements  of  the  defendant  for  the  con- 
.sumption  and  use  of  sugar  by  himself  and 
his  dependents. 
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1918  Supp.,  p.  185,  sec.  9. 

Section  held  constitutional,  see  Hillsboro 
Coal  Co.  V.  Knotts,  (S.  D.  111.  1920)  273  Fed. 
221;  U.  S.  V,  Armstrong,   (D.  C.  Ind.  1920) 
265  Fed.  693. 

1918  Supp.,  p.  185,  sec.  10. 

Section  not  repealed. —  This  section  was 
not  repealed  by  the  Act  of  March  2,  1919. 
U.  S.  V.  McGrane,  (C.  C.  A.  3d  Cir.  1921) 
270  Fed.  761;  Benedict  v,  U.  S.,  (E.  D.  X  Y. 
1920)  271  Fed.  714. 

Right  to  jury  trial.— In  U.  S.  t?.  Pfitsch, 
(1921)  256  U.  S.  — ,  41  S.  Ct.  569,  65  U.  S. 
(L.  ed.)  — ,  it  was  held  that  the  exclusive 
jurisdiction  granted  to  the  federal  district 
courts  hv  this  section  was  to  be  exercised 
in  accordance  with  the  law  governing  the 
usual  procedure  of  the  district  court  in  ac- 
tions at  law  for  money  compensation  in 
which  the  right  to  a  jury  trial  was  an  inci- 
dent, and  not  in  accordance  with  the  provi- 
sions of  the  law  governing  the  exceptional 
jurisdiction  concurrent  with  the  court  of 
claims  where  it  sat  without  a  jury. 

As  to  the  right  to  a  jury  trial  in  an  action 
under  this  section  it  is  said :  "  In  such  a 
suit,  how  was  the  court  to  hear  and  deter- 
mine the  controversy!  Issues  in  the  District 
Court  are  determined  in  certain  causes, 
equity,  admiralty,  and  bankruptcy,  by  a 
judge,  and  in  others  by  the  combined  work 
of  judge  and  jury.  Which  method  did  Con- 
gress have  in  view  when  it  enacted  *  juris- 
diction is  hereby  conferred  on  the  United 
States  District  Courts  to  hear  and  determine 
all  such  controversies  * !  Certain  it  is  the 
jurisdiction  was  not  committed  to  a  judge, 
or  to  the  court  sitting  as  a  judge.  It  was 
committed  to  the  District  Courts  without 
limitation,  and  common  practice  and  common 
sense  alike  suggest  that  Congress  had  nothing 
else  in  view  Sian  a  jury  ti-ial."  U.  S.  r. 
McGrane,  (C.  C.  A.  3d  Cir.  1921)  270  Fed. 
761. 

The  owner  of  property  requisitioned  by  the 
President  under  this  section,  is  entitled  to 
have  the  question  as  to  what  amount  will 
constitute  a  just  compensation  determined  by 
a  jury.  Filbin  Corp.  v,  U.  S.,  (E.  D.  S.  C. 
1920)  265  Fed.  354. 

Amoiint  involved. —  Jurisdiction  was  con- 
ferred on  the  District  Court  in  cases  arising 
onder  this  section  regardless  of  the  amount 
involved,  and  in  no  way  affected  or  restricted 
by  the  $10,000  limitation  contained  in  sec- 
tion 24,  paragraph  20  of  the  Judicial  Code. 
U.  S.  c.  McGrane,  (C.  C.  A.  3d  Cir.  1921) 
270  Fed.  761. 

A  direct  writ  of  error  from  the  Supreme 
Court  to  a  district  court  does  not  lie  in  a 
writ  brought  conformably  to  this  section  by 
a  person  dissatisfied  with  the  President's 
award  of  compensation  for  war  supplies 
requisitioned  by  him.  U.  S.  t\  Pfitsch,  (1921) 
256  U.  S.  — ,  41  S.  Ct.  669.  65  U.  S.  (L.  ed.) 


1918  Supp.,  p.  186,  sec.  12. 

Effect  on  prior  contracts. —  This  act  did  not 
invalidate  prior  contracts,  and  accordingly 
nonperformance  of  a  contract  for  the  sale 
of  flour  made  before  its  enactment,  was  not 
excused  by  the  act  and  the  regulations  made 
thereunder  whereby  a  price  in  excess  of  that 
stipulated  in  the  contract  was  fixed.  Rock 
V.  Deason,  ( 1920)  146  Ark.  124,  225  S.  W. 
317. 

State  control  of  commiaaion  merchants  ex- 
cluded.—  By  the  Food  Control  Act,  Congress 
acting  under  the  war  power  of  the  Consti- 
tution, authorized  the  taking  control  and 
regulation  of  the  business  of  public  stock- 
yards, including  the  business  of  conmiission 
men  buying  and  selling  live  stock  there. 
Under  such  authority  the  government  as- 
sumed control  of  the  public  stockyards  at 
South  St.  Paul  and  of  the  business  of  com- 
mission men  doing  business  there;  and  dur- 
ing such  control  the  state  could  not  interfere 
by  fixing  and  enforcing  conunission  charges 
through  the  delegated  authority  of  the  Rail- 
road and  Warehouse  Commission  pursuant 
to  Laws  Ex.  Sees.  1919,  c  39.  State  v,  Rogers, 
(Minn.  1921)   182  N.  W.  1006. 

1918  Supp.,  p.  188,  sec.  15. 

Effect  to  render  performance  of  contract 
impossible. —  The  act  did  not  terminate  a 
contract  whereby  a  distillery  agreed  to  pay 
for  the  removal  of  offal.  Eminence  Distillery 
Co.  V.  Fremd,  (1921)  191  Ky.  191,  229  S.  W 
369. 

1918  Supp.,  p.  191,  sec.  24. 

Duration  of  Act. —  In  U.  S.  v.  Armstrong, 
(D.  C.  Ind.  1920)  265  Fed.  683,  the  defend- 
ants in  a  prosecution  under  this  act,  while 
conceding  that  Congress,  under  the  war 
power,  could  validly  enact  it  at  the  time  of 
its  passage,  contended  that  it  did  not  follow 
that  the  act  continued  in  force,  regardless 
of  an  actual  condition  of  peace,  until  Con- 
gress saw  fit  to  terminate  ita  operation.  This 
contention  was  overruled. 


1918  Supp.,  p.  191,  sec.  25. 

Price  fixing  under  war  legislation. —  See 
annotation  under  Vol.  XI,  p.  447,  amend.  5, 
infra,  this  volume. 

Constitutionality. —  This  section  is  consti- 
tutional as  a  war  measure.  U.  S.  v.  Ford, 
( S.  D.  Ohio  1920)  2ft5  Fed.  424. 

1918  Supp.,  p.  194,  sec.  26. 

Constitntionality. —  This  section  is  uncon- 
stitutional and  void  as  making  an  arbitrary 
and  unreasonable  classification  in  violation 
of  the  "  due  process  clause "  of  the  Fifth 
Amendment.  U.  8.  v.  Armstrong,  (D.  C. 
Ind.  1920)   265  Fed.  683. 
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1919  Supp.,  p.  60,  sec.  1. 

Power  of  Congress  to  enact  amendments. 
' —  Congress  had  power  to  enact  these  amend' 
ments,  since  at  the  date  of  their  passage  a 
state  of  war  still  technically  existed.  U.  S. 
c.  Russel,  (E.  D.  La.  1920)  265  Fed.  414; 
U.  S.  V.  Bernstein,  (D.  C.  Neb.  1920)  267 
Fed.  295,  the  latter  case  holding,  how- 
ever, that  such  a  war  measure  must  be 
constitutional. 

••  Wearing  apparel.'' — Bolts  of  cloth  are 
not  included  in  the  term  "  wearing  apparel," 
as  used  in  this  section.  U.  S.  v.  American 
Woolen  Co.,  (S.  D.  N.  Y.  1920)  265  Fed. 
404.  Regarding  the  scope  of  the  term  '*  wear- 
ing apparel"  as  used  in  this  section,  the 
court  said :  '*  We  come  then  to  the  mean- 
ing of  the  term  'wearing  apparel.'  Con- 
cededly  bolts  of  cloth  are  not,  in  and  of  them- 
selves, wearing  apparel.  It  is  contended, 
however,  that,  interpreted  in  the  light  of 
reason,  'wearing  apparel'  must  be  held  to 
include  the  material  used  to  make  up  a  gar- 
ment; in  other  words,  that  the  legislative 
intent  to  secure  reasonable  prices  in  the  dis- 
tribution of  wearing  apparel  cannot  possibly, 
or  perhaps  reasonably,  be  carried  out,  unless 
the  limitations  imposed  upon  the  distribution 
of  the  made-up  garments  are  extended  to  the 
materials  out  of  which  they  are  made. 

"  While  Congress  had  as  much  power  to 
regulate  the  distribution  by  the  producer  or 
manufacturer  of  the  wool,  cotton,  or  silk, 
the  dyestufrs,  the  cloth,  the  buttons,  the 
thread,  or  any  other  ingredients,  as  of  the  fin- 
ished or  partly  finished  garment,  properly 
designated  as  *  wearing  apparel/  and  while 
such  regulation  would  doubtless  secure  a 
more  effectual  control  of  the  distribution  by 
the  garment  manufacturer  or  the  retailer 
of  the  finished  product,  I  can  find  in  the  act 
no  intent  thus  to  control  the  distribution 
of  all,  or  indeed  any,  of  the  ingredients  that 
enter  into  wearing  apparel.  Apt  words  to 
indicate  such  an  intent  were  readily  avail- 
able. Indeed,  in  section  1  Congress  expressly 
included  *  fertilizer  ingredients,'  and  did  not 
limit  the  control  to  'fertilizers.'  When, 
therefore.  Congress  used  an  expresKion  having 
a  clear  and  definite  meaning,  I  am  unable 
to  find  any  ground  thus  to  broaden  the  ordi- 
nary and  trade  signification  of  the  word,  or 
by  implication  to  bring  other  articles  within 
the  statutory  prohibitions." 

1919Supp.,  p.  60,  sec.  2. 

Constitutionality. —  Congress,  in  attempt- 
ing, as  it  did  in  the  Lever  Act  of  August  10, 
1917,  I  4,  as  re-enacted  in  the  Act  of  Octo- 
ber 22,  1919,  S  2,  to  punish  criminally  any 
person  who  wilfully  makes  "  any  unjust  or 
unreasonable  rate  or  charge  in  handling  or 
dealing  in  or  with  any  necessaries,"  violated 
U.  S.  Const.,  6th  and  6th  Amendments,  which 
require  an  ascertainable  standard  of  guilt, 
fixed  by  Congress  rather  than  by  courts  and 
juries,  and   secure  to  accused   persons   the 


right  to  be  informed  of  the  nature  and  cause 
of  accusations  against  them.  U.  S.  v.  Cohen 
Grocery  Co.,  (1921)  255  U.  S.  81,  41  S.  Ct 
298,  65  U.  S.  (L.  ed.)  — ,  14  A.  L.  R.  1045, 
affirming  (E.  D.  Mo.  1920)  264  Fed.  218. 
See  to  the  same  effect  Tedrow  v.  A.  T.  Lewis, 
etc.,  Co.,  (1921)  2515  U.  S.  98,  41  S.  Ct.  303, 

65  U.  S.  (L.  ed.)  — ;  Kinnane  v.  Detroit 
Creamery  Co.,  (1921)  255  U.  S.  102,  41  S. 
Ct.  304,  65  U.  S.  (L.  ed.)  — ;  Weed  v.  Lock- 
wood,   (1921)   255  U.  S.  104,  41  S.  Ct  305, 

66  U.  S.  (L.  ed.)  — ;  G.  S.  Willard  Co.  t;. 
Palmer,    (1921)    255   U.   S.    106,  41   S.   Ct 

305,  65  U.  S.  (L.  ed.)  — -;  Oglesby  Grocery 
Co.  V.  U.  S.,  (1921)   255  U.  S.  108,  41  S.  Ct 

306,  65  U.  S.  (L.  ed.)  — .  See  also  Ken- 
nington  v.  Palmer,  (1921)  256  U.  S,  100, 
41  S.  Ct.  303,  65  U.  S.  (L.  ed.)  — ;  Weeds 
V.  U.  S.,  (1921)  255  U.  S.  109,  41  S.  Ct 
306,  65  U.  S.  (L.  ed.)  —;  U.  S.  c.  Yount, 
(W.  D.  Pa.  1920)  267  Fed.  861;  U.  S.  r. 
Bernstein,  (D.  C.  Neb.  1920)  267  Fed.  295; 
Lamborn  v,  McAvoy,  (E.  D.  Pa.  1920)  265 
Fed.  944;  U.  S.  f.*  Armstrong,  (D.  C.  Ind. 
1920)  265  Fed.  683;  U.  S.  f.  Russel,  (E.  D. 
La.  1920)  265  Fed.  414;  U.  S.  c.  Rosen- 
blum,  (W.  D.  Pa.  1920)  264  Fed.  578;  Weed 
V.  Lockwood,  (W.  D.  N.  Y.  1920)  204  Fed. 
463;  IT.  S.  t\  Spokane  Dry  Goods  Co.,  (E.  D. 
Wash  1920)  264  Fed.  209. 

A  conspiracy  "  to  exact  excessive  prices 
for  any  necessariee "  could  not  be  made 
punishable  criminally,  as  was  attempted  by 
Congress  in  the  Lever  Act  of  August  10, 
1917,  §  4,  as  re-enacted  in  the  Act  of  Octo- 
ber 22,  1919,  S  2,  without  violating  U.  8. 
Const.,  5th  and  6th  Amendments,  since  such 
provision  is  not  sufficiently  specific  to  create 
a  standard  of  guilt,  and  to  inform  the  accused 
of  the  nature  and  cause  of  the  accusation 
against  him.  Weeds  v.  U.  S.,  (1921)  256 
U.  S.  109,  41  S.  Ct  306,  65  U.  S.  (L.  ed.) 
— ,  wherein  it  was  said:  "As  the  only  dif- 
ference between  the  charges  in  the  L.  6ohen 
Grocery  Co.  Case,  supray  and  those  in  thi<  i^ 
the  fact  that  here,  in  one  of  the  counta, 
there  was  a  charge  of  conspiracy  to  exact 
excessive  prices,  it  follows  that  the  ruling 
in  the  Cohen  Caae  is  decisive  here  unless  the 
provisicm  as  to  conspira<»y  to  exact  excessive 
prices  is  sufliciently  specific  to  create  a  stand- 
ard, and  to  inform  the  accused  of  the  accusa- 
tion against  him,  and  thus  make  it  not 
anienaMc  to  the  ruling  in  the  Cohen  Case. 
But,  as  we  are  of  the  opinion  that  there  is 
no  ground  for  such  distinction,  but,  on  the 
contrary,  thai  the  charge  as  to  conspiracy 
to  exact  excessive  prices  is  equally  as  want- 
ing in  standard,  and  equally  as  vague  as  the 
provision  as  to  unjust  and  unreasonable  rates 
and  char<rcs  dealt  with  in  the  Cohen  Case,  it 
follows,  for  reasons  stated  in  that  case,  that 
the  judgment  in  this  must  be  reversed  and 
the  case  remanded,  with  directions  to  set 
aside  the  sentence  and  quash  the  indictment" 

Statute  as  embracing  individnal  price 
fixing. —  The  price  at  which  a  commodity  is 
sold  is  comprehended  by  the  provision  of 
the  Lever  Act  of  August  10,  19 17,  |  4,  as 
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re-enacted  by  the  Act  of  October  22,  191&, 
I  2,  making' it  unlawful  for  any  person  wil- 
fully to  make  any  unjust  or  unreasonable 
rate  or  charge  in  handling  or  dealing  in  or 
with  any  necessaries,  or  to  conspire  to  exact 
excessive  prices  for  any  neccssaiics.  U.  S. 
f?.  Cohen  Grocery  Co.,  (1921)  255  U.  S.  81, 
41  S.  Ct.  2»8,  05  U.  S.  (L.  ed.)  —  {af- 
firming (E.  D.  Mo.  1D20)  264  Fed.  218) 
wherein  the  court  said:  "The  basis  upon 
which  the  contention  rests  is  that  the  words 
of  the  section  do  not  embrace  the  price  at 
which  a  commodity  is  sold,  and,  at  any  rate, 
the  receipt  of  such  price  is  not  thereby  in- 
tended to  be  penalized.  We  are  of  opinion, 
however,  that  these  propositions  are  without 
merit,  first,  because  the  words  of  the  section, 
as  re-enacted,  are  broad  enough  to  embrace 
the  price  for  which  a  commodity  is  sold,  and 
second,  because,  as  the  amended  section 
plainly  imposes  a  penalty  for  the  acts  which 
it  includes  when  committed  after  its  passage, 
the  fact  that  the  section,  before  its  re-enact- 


ment, lontained  no  penalty,  is  of  no  moment. 
Thi«»  mast  be  the  case  unless  it  can  be  said 
that  the  failure  at  one  time  to  impose  a' 
penalty  for  a  forbidden  act  furnishes  an  ade- 
quate ground  for  preventing  the  subsequent 
enforcement  of  a  penalty  which  is  specifically 
and  unmistakably  provided." 

Sufficiency  of  indictment. —  See  U.  S.  v. 
Robinson,  <\V.  D.  Okla.  1920)  266  Fed.  240; 
U.  S.  r.  Myatt,  (E.  D.  N.  C.  1920)  264  Fed. 
442;  U.  S.  r.  L.  Cohen  Grocer  Co.,  (E.  D. 
Mo.  1920)  264  Fed.  218;  U.  S.  v.  Spokane 
Dry  Goods  Co.,  (E.  D.  Wash.  1920)  2U  Fed. 
209. 

1919  Supp.y  p.  61.  [United  States 
Sugar  Equalization  Board,  etc.^ 
Fixing  price  of  sugar. —  In  Pharr  t?.  C.  D. 
Kenny  Co.,  (C.  C.  A.  5th  Cir.  1921)  272  Fed. 
37,  it  was  held  that  the  Food  Administration 
could  not  arbitrarily  fix  the  price  at  which 
future  sales  of  sugar  should  be  made. 
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Vol.  Ill,  p.  427,  sec.  751.    [First  ed., 

vol.  Ill,  p.  162.] 

I.  Introductory. 

1.  Definition   and   nature. 
III.  Scope  of  writ. 

1.  Generally. 
IV.  As  substitute  lor  writ  of  error. 
1.  Rule  stated. 
10.  Sufficiency  of   evidence. 
12.  Sentence. 
VI.  Federal   interference  with   custody   of 
state  court. 

1.  Rule  stated. 

VIII.  Review  of  proceedings  of  special  tribu- 
nals. 

2.  Courts -martial. 

3.  Immigration. 
IX.  Contempt  proceedings. 

X.  Extradition  proceedings. 
2.  Interstate. 

I.    Intbodtjctobt 
1.  Definition  and  Nature  (p.  428) 

Purpose  of  writ. —  The  writ  of  habeas  cor- 
pus is  a  legal  process,  used  to  obtain  summary 
relief  from  unlawful  restraint  of  personal 
liberty.  Its  purpose  is  simply  to  free  the 
person  from  the  unlawful  restraint.  Bens  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  152. 

"  A  writ  of  habeas  corpus  can  never  be 
used  for  the  purpose  of  correcting  erroneous 
conclusions  of  fact  drawn  by  those  charged  by 
the  law  with  the  diitv  of  ascertain ing  the 
facts."  U.  S.  t?.  Wong  Lai,  (C.  C.  A.  9th  Cir. 
1921 )  270  Fed.  67. 


III.  Sgope  of  Wmt 

1.  Generally    (p.  430) 

Inquiry  as'  confined  to  jurisdiction. —  *'If 
the  court  which  renders  a  judgment  has  not 
jurisdiction  to  render  it,  either  because  the 
proceedings  or  the  law  under  which  they  are 
taken  are  unconstitutional,  or  for  any  other 
reason,  the  judgment  is  void  and  may  be 
questioned  collaterally.  The  defendant,  who 
is  imprisoned  under  and  by  virtue  of  such  a 
judgment,  may  be  discharged  from  custody  on 
habeas  corpus."  Ex  p.  Craig,  (C.  C.  A.  2d 
Cir.  1921)  274  Fed.  177. 

IV.  As  Substitute  fob  Wbit  op  Ebbob 
1.  Rule  Stated  (p.  431) 

Rule  against  use  '  as  substitute. —  To  the 
same  efi'ect  as  the  original  annotation,  see 
Bens  f.  U.  S.  (C.  C.  A.  2d  Cir.  1920)  266  Fed. 
152;  Ex  p.  Shears,  (W.  D.  Wash.  1920)  265 
Fed.  959. 

"A  writ  of  habeas  oorpus  cannot  be  made  to 
perform  the  office  of  a  writ  of  error.  Nor  can 
it  be  invoked  to  review  an  erroneous  judg- 
ment of  a  court  of  competent  jurisdiction.  It 
diallenges  the  jurisdiction  of  the  court.^'  Ex 
p.  Craig,  (C.  C.  A.  2d  Cir.  1921)  274  Fed.  177. 

Errors  and  irregularities. — Questions  of 
mere  error  and  irregularities  are  generally 
reviewable  only  by  writ  of  error  or  certiorari, 
for  which  a  writ  of  hal)eas  corpus  is  not  a 
substitute.  Ormsby  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1921)   273  Fed.  977. 

10.  Sufficiency  of  Evidence  (p.  436) 
Review  of  evidence. —  Upon  habeas  corpus, 
the  court  may  review  the  evidence,  to  ascer« 
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tain  what  it  really  shows,  and,  if  it  finds 
that  all  of  the  evidence,  taken  together,  does 
not  support  the  commissioner's  finding  of 
probable  cause,  his  ruling  may  be  disre- 
garded and  the  defendant  discharged.  U.  S. 
V.  Kallas,  (W.  D.  Wash.  1921)  272  Fed.  742. 
Right  to  discharge.— A  prisoner  held  by 
the  commissioner  will  not  be  discharged  on 
habeas  corpus  for  mistakes  by  the  commis- 
sioner in  the  admission  of  testimony,  part  of 
which  is  irrelevant  or  immaterial;  but  the 
holding  of  the  accused  is  not  authorized  if 
there  is  no  competent  evidence  against  him. 
U.  S.  V,  Kallas,  (W.  D.  Wash.  1921)  272 
Fed.  742. 

12.  Sentence    (p.   436) 

Void  sentence.— WherB  a  district  court 
has  imposed  a  void  sentence  and  habeas 
corpus  is  brought  in  another  district  court, 
the  proper  practice  is  to  remit  the  prisoner 
to  the  court  wherein  he  was  sentenced  for 
further  action  by  that  court.  Davis  t?. 
Anderson,  (C.  C.  A.  8th  Cir.  1921)  270  Fed. 
767;  Price  v.  Zerbst,  (N.  D.  Ga.  1920)  268 
Fed.  72;  Rogers  f>.  Desportee,  (C.  C.  A.  4th 
Cir.  1920)   268  Fed.  308. 

Review  of  judgment  and  sentence  of  another 
district  court. —  In  a  habeas  corpus  proceed- 
ing  in   a   district   court   that   court   cannot 
exercise  appellate  power  to  compel  another 
district  court  to  correct  its  judgment  so  as 
to  conform  to  the  views  of  the  judge  before 
whom  the  habeas  corpus  is  held.    Rogers  v. 
Desportes,   (D.  S.  C.  1920)   268  Fed.  86.     It 
was  said  in  this  connection:    "The  District 
Court  of  the  United  States  for  the  Northern 
District   of  Georgia   is   a  court   of  primary 
jurisdiction,  in  exactly  the  same  class  as  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  South  Carolina.     It  has 
no  greater  powers  or  jurisdiction.     Certainly* 
it    is    entirely    devoid    of    any    appellate    or 
supervising    power    over     the     latter    court. 
Under    the    judicial    system    of    the   United 
States,    the    only    courts     possessing     these 
powers    over    the     District     Court    for    the 
Eastern  District  of  South  Carolina  are  the 
Circuit    Court    of    Appeals    for    the    Fourth 
Circuit  and  the  Supreme  Court  of  the  United 
States.     The  District  Court  for  the  Northern 
District  of  Georgia  is  in  a  different  judicial 
circuit,  and  possesses  no  judicial  connection 
with  the  District  Court  for  the  Eastern  Die- 
trict  of  South  Carolina,     Yet  the  exercise  of 
the  jurisdiction  to  overrule  the  judgment  and 
correct   the   assumed   errors  of  the   District 
Court    for    the    Eastern    District    of    South 
Carolina  is  precisely  what  the  judge  of  the 
District  Court  for  the  Northern   District  of 
Georgia  has  attempted  to  do  by  his  order  in 
this  matter.     He  has  held  that  the  well-con- 
sidered judgment  and  sentence  of  the  District 
Court  for  the  Eastern  District  of  South  Caro- 
lina is  erroneous,  and  has  ordered  the  prison- 
ers back  to  that  court,  that  it  may  correct 
its  judgment,  so  as  to  conform  the  sentence 
to   the    views   of    the   judge    of   the   District 
Court  for  the  Northern  District  of  Georgia. 


"  Such  action   is  wholly  imwarrmnt«d   by 
any  provision  of  law  and  would  be  deatruc- 
tive  of  the  method  of  the  orderly  correction 
of  the  errors  of  courts  of  primary  jurisdic- 
tion through  the  courts  ot  appropriate  and 
authorized    appellate    jurisdiction.      If    the 
District  Court  for  the  Northern  District  of 
Georgia  can  arrogate  to  itself  the  power  to 
supervise  the  action  of  the  District  Court  of 
the  Eastern  District  of  South  Carolina,  all 
the  other  90  (or  more)  districts  in  the  United 
States  may  do  the  same."    This  decision  was 
affirmed  by  Rogers  v.  Desportes,  ( C.  C.  A.  4th 
Cir.  1920)    268  Fed.  308,  wherein  the  court 
further   remarked   as   to   this   phase   of   the 
case:   ''Judge  Sibley,  District  Judge  for  the 
Northern-  District  of  Georgia,  in  which  the 
Atlanta  penitentiary  is  situated,  had  juris- 
diction to  entertain  the  writ  of  habeas  corpus 
and  to  order  the  release  of  the  petitioners  if 
he  found  the  sentence  was  absolutely  void. 
The  correctness  of  his  judgment  was  review- 
able by  the  Circuit  Court  of  Appeals  for  the 
Fifth    Circuit,    and    by    certiorari    by    the 
Supreme   Court  of   the  United  States.     His 
order    remanding    the     petitioners     to     the 
Ea9,tern  district  of   South   Carolina  for  re- 
sentence was  not  binding  on  the  judge  of  the 
Eastern    district    of     South     Carolina,     for 
Judge  Smith  of  that    district    is    of    equal 
authority   with   Judge  Sibley.     Nevertheless, 
in   the   present    unsatisfactory  state   of   the 
law  we  incline  to  think  that  Judge  Sibley 
adopted  the  most  convenient  practice.    Upon 
the  arrival  of  the  petitioners  in  the  Eastern 
district  of  South  Carolina,  Judge  Smith  vras 
at  perfect  liberty  to  hold  that  his  original 
sentence  was  correct,  refuse  to  alter  it,  and 
order  the  petitioners  remanded  to  the  Atlanta 
penitentiary.       This    order    gave    them    the 
opportunity  to  apply  for  a  writ  of  habeas 
corpus  before  him,  and,  upon  his  refusal  to 
discharge  them,  to  bring  the  matter  by  appeal 
to  this  court.     The  result  is  that  the  sentence 
of  Judge  Smith,  alleged  to  be  erroneous,  is 
reviewed  by   this   court  having  jurisdiction 
to   correct    his   errors,   rather   than    by   the 
Court  of  Appeals  of  the  Fifth  Circuit  whose 
office   is   to   correct  errors   in   that  circuit. 
This   is  unfortunate   circuity,  but  it  seems 
to  be  unaveidable  until  a  more  expeditious 
method   is   prescribed  by   statute  by  which 
District    Courts    of    this    circuit   will    have 
jurisdiction  in  habeas  corpus,  as  to  persons 
confined  in  the  Atlanta  penitentiary  from  the 
District  Courts  in  this  circuit,  alleging  their 
confinement  to  be  illegal.     It  seems  hardly 
necessary  to  say  that  Judge  Sibley's  holding 
that  the  sentence  was  illegal  is  not  binding 
on  this  court  as  res  ad  judicata.    He  did  not 
undertake  to  make   it   so.     The   only  judg- 
ment made  by  him  was  that  the  petitioners 
should  be  returned  to  the  Eastern  district  of 
South  Carolina  for  resentence.    He  expressly 
refused  to  make  any  judgment  discharging 
them." 
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VI.  Fedebal   Intbbfesence  wuh   Cttstodt 
OF  State  Covbt  (p.  438) 

1.  Rule  Stated  (p.  498) 

See  annotation  under  Vol.  Ill,  p.  449,  sec 
763,  VI,  infra,  p.  463. 

Where  a  person  is  in  custody,  under  process 
from  a  state  court. — To  same  effect  as 
original  annotation,  see  Ea  p.  Shears,  (W.  D. 
Wash.   1920)    205  Fed.  959. 

Sufficiency  of  indictment. —  In  Tereeno  f^. 
Shattudc,  (D.  C.  Maes.  1920)  206  Fed.  797, 
the  petitioner  contended  that  the  language 
of  the  indictment  was  not  sufficient  to 
support  the  judgment  against  him.  Answer- 
ing this  oontention,  the  court  said: 
^^It  has  been  repeatedly  held  that  upon 
such  a  question  the  judgment  of  the  state 
courts  having  jurisdiction  is  concluBive,  and 
cannot  be  reviewed  on  habeas  corpus  in  the 
federal  courts. 

"  It  is  within  the  juriediction  of  the  trial 
judge  to  pass  upon  the  sufficiency  of  the 
verdict  and  to  construe  its  legal  meaning; 
and  if  in  so  doing  he  erred,  and  held  the 
verdict  to  be  sufficiently  certain  to  authorize 
the  imposition  of  punishment  for  the  highest 
grade  of  the  offense  charged,  it  was  an  error 
committed  in  the  exercise  of  jurisdiction,  and 
one  which  does  not  present  a  jurisdictional 
defect,  remediable  by  the  writ  of  habeas 
corpus.  The  case  is  analogous  in  principle 
to  that  of  a  trial  and  conviction  upon  an 
indictment,  the  facts  averred  in  which  are 
asserted  to  be  insufficient  to  constitute  an 
offense  against  the  statute  claimed  to  have 
been  violated.  In  this  class  of  cases  it  has 
been  held  that  a  trial  court,  possessing 
general  jurisdiction  of  the  class  of  offenses 
within  which  is  embraced  the  crime  sought 
to  be  set  forth  in  the  indictment,  is  possessed 
of  authority  to  determine  the  sufficiency  of 
an  indictment,  and  that  in  adjudging  it  to 
be  valid  and  sufficient  acts  within  its  juris- 
diction, and  a  convicticm  and  judgment  there- 
under cannot  be  questioned  on  habeas  corpus, 
because  of  a  lack  of  certainty  or  other  defect 
in  the  statement  in  the  indictment  of  the 
facts  averred  to  constitute  a  crime."  White, 
J.,  In  re  Eckart,  166  U.  S.  481,  at  pages  482, 
483,  17  Sup.  Ct.  638   (41  L.  ed.  1085). 

"As  to  the  'due  process  of  law'  that  is 
required  by  the  Fourteenth  Amendment,  it 
is  perfectly  well  settled  that  a  criminal 
prosecution  in  the  courts  of  a  state,  based 
upon  a  law  not  in  itself  repugnant  to  the 
federal  Constitution,  and  conducted  according 
to  the  settled  course  of  judicial  proceedings 
as  established  by  the  law  of  the  state,  so 
long  as  it  includes  notice,  and  a  hearing, 
or  an  opportunity  to  be  heard,  before  a  court 
of  competent  jurisdiction,  according  to  estab- 
lished modes  of  procedure,  is  *due  process' 
in  the  constitutional  sense" — citing  author- 
ities. Pitney,  J.,  Frank  i;.  Mangum,  237  U. 
S.  309,  326,  35  Sup.  Ct.  682,  686  (69  L.  ed. 
969). 

"  See,  also,  Brown  v.  New  Jersey,  175  U.  S. 
172,  20  Sup.  Ct  77,  44  L.  ed.  119;  Murphy 


r.  Mass.,  177  U.  S.  156,  20  Sup.  Ct.  639,  44 
L.  ed.  711;  Storti  v.  Mass.,  183  U.  8.  138,  22 
Sup.  Ct.  72,  46  L.  ed.  120." 

VIII.  Beview  of   Pboceedxnqs   of   Special 

TsiBimALS 

2.  Courts-martial  (p.  443) 

Application  of  rule. — ^Where  a  defendant 
was  discharged  on  writ  of  habeas  corpus 
from  confinement  in  the  U.  S.  Disciplinary 
Barracks  at  Fort  Leavenworth,  to  which  he 
had  been  sentenced  by  general  court-martial 
on  conviction  of  offenses  against  the  95th 
and  96th  articles  of  war,  it  was  declared 
that  if  there  was  jurisdiction  in  that  court 
over  the  offenses  and  the  person,  and  it  did 
not  exceed  its  power,  the  confinement  should 
have  been  held  to  be  lawful  and  the  prisoner's 
discharge  denied.  McHae  v.  Henkes,  (C.  C. 
A.  8th  Cir.  1921)   273  Fed.  108. 

3.  Immigration  (p.  443) 

Rule  stated.—- To  same  effect  as  original 
annotation,  see  White  v.  Fong  Gin  Gee,  (C. 
C.  A.  9th  Cir.  1920)  266  Fed.  600. 

If  the  present  detention  of  aliens  ordered 
to  be  deported  is  legal,  irregularities  or  even 
illegalities  in  their  original  arrest  and  com- 
mitment can  not  be  redressed  in  habeas  cor- 
pus proceedings.  In  re  Kosopud,  (N.  D. 
Ohio  1920)  272  Fed.  330. 

IX.  Contempt  Proceedings    (p.  444) 

Commitment  for  contempt. —  To  the  same 
effect  as  first  paragraph  of  original  annota- 
tion, see  Ew  p.  Craig,  (C.  C.  A.  2d  Cir.  192il) 
274  Fed.  177. 

X.  ElXT&ADinaN  Pboceedinqs 

2.  Interstate 

Generally.—  Where  on  a  habeas  corpus  pro- 
ceeding in  a  federal  court  it  appears  that 
the  petitioner  is  held  by  color  of  law  by  a 
state  court  after  having  been  extradited  from 
another  state,  the  manner  of  any  irregularity 
of  the  extradition  may  not  be  inquired  into 
by  the  federal  court.  Ex  p.  Shears,  (W.  D. 
\Vash.  1920)  266  Fed.  969. 

Presence  in  demanding  state  at  time  of 
crime. —  To  same  effect  as  original  annota- 
tion, see  Levy  r.  Splain,  (App  Cas.  D.  C. 
1920)    267  Fed.  333,  wherein  it  was  said: 

"  The  evidence  shows  without  doubt  that 
Levy  was  not  in  Massachusetts  on  the  Ist 
day  of  January,  1918,  and  the  court  below 
80  found.  He  was  there  in  September,  1917, 
and  again  about  the  middle  of  January,  1918. 
On  the  8th  day  of  June,  1918,  the  indict- 
ment was  returned.  The  trial  court,  in 
disposing  of  the  case,  said: 

**  *  Under  the  law  here,  as  in  Massachusetts 
by  statute,  .  .  .  the  fact  that  this  con- 
spiracy was  laid  on  the  1st  day  of  January, 
1918,  is  not  binding  upon  the  prosecution 
there,  and  it  would  not  be  here.     You  caa 
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show  that  the  crime  was  committed  any  time 
within  three  years  from  the  finding  of  the 
indictment.  Xothing  more  is  required  in 
extradition  than  is  required  on  the  trial 
of  an  indictment.' 

"A  similar  view  was  urged  by  counsel  for 
the  state  in  Hyatt  v.  People  ex  rel.  Corkran, 
188  U.  S.  691,  711,  23  Sup.  Ct.  456,  469  (47 
L.  ed.  6^7) ;  but  the  court  refused  to  adopt 
it,  saying: 

"  *  In  the  case  before  us  it  is  conceded  that 
the  relator  was  not  in  the  state  at  the 
various  times  when  it  is  alleged  in  the  in- 
dictments the  crimes  were  committed,  nor 
until  eight  days  after  the  time  when  the 
last  one  is  alleged  to  have  been  committed. 
That  the  prosecution  on  the  trial  of  such 
an  indictment  need  not  prove  with  exactness 
the  commission  of  the  crime  at  the  very  time 
alleged  in  the  indictment  is  immaterial  The 
indictments  in  this  case  named  certain  dates 
as  the  times  when  the  crimes  were  committed, 
and  where  in  a  proceeding  like  this  there  is 
no  proof  or  offer  of  proof  to  show  that  the 
crimes  were  in  truth  committed  on  some 
other  day  than  those  named  in  the  indict- 
ments, and  that  the  dates  therein  named  were 
erroneously  stated,  it  is  sufficient  for  the 
party  charged  to  show  that  he  was  not  in  the 
state  at  the  times  named  in  the  indictments, 
and  when  those  facts  are  proved,  so  that 
there  is  no  dispute  in  regard  to  them,  and 
there  is  no  claim  of  any  error  in  the  dates 
named  in  the  indictments,  the  facts  so  proved 
are  sufficient  to  show  that  the  person  was 
not  in  the  state  when  the  crimes  were,  if 
ever,  committed.' 

*'  In  the  case  at  bar,  as  in  that  case,  there 
is  no  proof  or  offer  of  proof  that  the  crime 
was  in  truth  committed  on  some  other  day 
than  that  named  in  the  indictment,  and  that 
the  day  therein  named  was  erroneously 
stated.  Consequently,  to  paraphrase  the 
language  of  the  Supreme  Court  of  the  United 
States,  it  was  sufficient  for  Levy  to  show  that 
he  was  not  in  the  state  at  the  time  named  in 
the  indictment,  and  when  that  fact  waa 
proved,  so  that  there  was  no  dispute  in  re- 
gard  to  it,  and  tliere  being  no  claim  of  any 
error  in  the  dates  named  in  the  indictment, 
the  fact  so  proved  is  sufficient  to  show  that 
Levy  was  not  in  the  state  when  the  crime 
waa,  if  ever,  committed. 

"  This  court  ruled,  in  Hayes  r.  Palmer, 
21  App.  D.  C.  450,  461,  that  if  the  person 
sought  offered  proof  showing  with  precision 
that  he  had  left  the  demanding  state  before 
the  date  of  the  alleged  crime,  it  would  then 
devolve  upon  the  person  detaining  him  *to 
show  that  he  was  a  fugitive  from  justice  by 
producing  evidence  that  he  was  in  the  state 
at  the  time  charged  in  the  indictment,  or 
to  prove  that  said  date  had  been  erroneously 
charged  and  could  be  carried  back  to  the 
necessary  time.*  Ihis  is  in  line  with  the  doc- 
trine of  the  Hyatt  case.  In  view  of  these  hold- 
ings, which,  so  far  as  we  can  ascertain,  have 
not  been  modified  in  any  wise  by  subsequent 


decisions,   we   are   constrained   to   aay   that 
Levy  cannot  be  held. 

"It  is  true  that  in  Em  parte  Montgomery 
(D.  C.)  244  Fed.  967,  970,  an  extradition 
case,  the  court  decided  it  was  not  necessary 
to  prove  that  the  person  charged  with  the 
crime  was  in  the  demanding  state  on  the 
date  on  which  the  crime  was  laid  in  the 
indictment.  But  that  was  a  conspiracy  case 
with  a  continuando.  'While  the  indictment 
here  mentions  specially  but  a  single  day,' 
said  the  court,  '  it  also  alleges  a  conspiracy 
claimed  to  have  been  hatched  during  two 
years  preceding  the  indictment.  Conspiracy 
is  a  continunando  crime,  and  the  rule  is  now 
well  settled  that  the  demanding  state  is  not 
bound,  either  upon  the  trial  or  in  the  extra- 
dition proceedings,  by  the  specific  date  laid.' 
In  United  States  r.  Kissel,  218  U.  S.  601, 
605,  31  Sup.  Ct.  124,  54  L.  ed.  1168.  it  was 
also  said  that  a  conspiracy  was  a  continuing 
crime.  But  this  language  must  be  read  in 
the  light  of  the  facts.  In  that  case  the  in- 
dictment charged  the  defendants  with  having 
committed  the  crime  upon  a  certain  date 
'  and  from  that  day  until  the  day  of  present- 
ing the  indictment.' 

"If  the  indictment  in  the  case  before  us 
had  charged  Levy  with  having  conspired  on 
the  1st  of  January,  and  from  that  date 
until  the  date  of  presenting  the  indictment^ 
June  8,  1918,  or  until  the  last  of  January, 
1918,  the  testimony  that  he  was  in  Massa- 
chusetts about  the  middle  of  January  of 
that  year  would  have  been  sufficient  to 
warrant  his  surrender  to  Massachusetts;  but 
the  indictment  does  not  read  that  way. 
There  is  nothing,  therefore,  in  either  of  those 
cases,  which  authorizes  us  to  disregard  the 
rule  announced  in  unmistakable  terms  in  the 
Hyatt  and  Hayes  Caaes.' 
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Vol.  Ill,  p.  449,  sec.  753.  [First  ed., 
vol.  Ill,  p.  167,] 

I.  Introductory. 
VI.  Constitution,  laws  or  treaties. 

I.  Intboductost   (p.  449) 

Scope  of  jurisdiction. — Where  a  person  it 
held  in  custody  by  state  officials  it  has  been 
held  that  in  order  to  entitle  him  to  relief 
in  the  federal  court  under  the  writ  of  habeas 
corpus,  it  must  appear  that  he  is  held  in 
custody  in  violation  of  the  Constitution  of 
the  United  States;  that  he  cannot  have  relief 
on  habeas  corpus,  if  he  is  held  in  custody 
by  reason  of  conviction  ujpon  a  criminal 
charge  before  a  court  having  jurisdiction 
over  the  subject-matter  of  the  offense,  the 
place  where  it  was  committed,  and  the  person 
of  the  prisoner;  that,  if  the  proceedings  in 
the  courts  of  a  state  are  based  on  a  law  not 
repugnant  to  the  federal  Constitution,  and 
conducted  according  to  the  settled  course  of 
procedure  under  the  law  of  the  state,  so  long 
as  it  includes  notice  and  a  hearing,  or  an 
opportunity  to  be  heard,  before  a  court  of 
competent  jurisdiction,  according  to  estab* 
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lished  modes  of  procedure,  this  is  "due 
process  of  law  "  in  the  constitutional  sense; 
and,  finally,  that  habeas  corpus  will  lie  only 
where  the  judgment  under  which  the  party 
is  detained  is  shown  to  be  absolutely  void  for 
want  of  jurisdiction  in  the  court,  either 
because  such  jurisdiction  was  absent  in  the 
beginning,  or  was  lost  in  the  course  of  the 
proceedings.  U.  S.  v.  Briggs,  (W.  D.  Pa. 
1920)  266  Fed.  434. 

Application  to  state  courts. — "  The  statute 
does  not  purport  to  apply  to  the  courts  of 
the  states  and  Congress  had  no  authority, 
bad  it  attempted  so  to  do,  to  prescribe  the 
powers  of  the  state  courts  and  the  practice 
to  be  followed  in  matters  within  their  juris- 
dictions." State  r.  Martineau,  (Ark.  1921) 
232  S.  W.  609. 

VI.  Constitution,  Laws  ob  Treaties 

(p.  454) 

In  generaL — Where  there  is  a  denial  or 
invasion,  of  a  constitutional  right  the  prisoner 
may  be  discharged  on  habeas  corpus.  Ex  p. 
Crai^,   (C.  C.  A.  2d  Cir.  1921)   274  Fed.  177. 

Prisoner  held  under  state  process. — A 
federal  court  has  jurisdiction  on  habeas 
corpus  to  inquire  into  the  cause  of  detention 
of  a  prisoner  held  under  state  process.  Ew 
p.  Ramsey,   (S.  D.  Fla.  1920)   265  Fed.  950. 

Vol.  Ill,  p.  462,  sec.  754.    [First  ed., 

vol.  Ill,  p.  172.] 

Verification  —  Next  friend, — **  The  practice 
of  a  next  friend  applying  for  a  writ  is 
ancient  and  fully  accepted.  There  are  many 
instances  and  circumstances  under  which  it 
may  not  be  possible  nor  feasible  that  the 
detained  person  shall  sign  and  verify  the 
complaint.  Inability  to  understand  the 
English  language  or  the  situation,  particu* 
larly  in  the  case  of  aliens,  impossibility  of 
access  to  the  person,  or  mental  incapacity 
are  all  illustrations  of  a  proper  use  of  the 
'  next  friend '  application.  .  .  .  But  the 
complaint  must  set  forth  some  reason  or 
explanation  satisfactory  to  the  court  showing 
why  the  detained  person  does  not  sign  and 
verify  the  complaint  and  who  *  the  next 
friend '  is.  It  was  not  intended  that  the 
writ  of  habeas  corpus  should  be  availed  of, 
a«  matter  of  course,  by  intruders  or  un- 
invited meddlers,  styling  themselves  next 
friends."  U.  S.  v.  Houston,  (C.  C.  A.  2d  Cir. 
1921)  273  Fed.  915. 

Vol.  Ill,  p.  464,  sec.  755.    [First  ed., 

vol.  in,  p.   173.] 

Power  of  circttit  judge.—  "  While  a  circuit 
judge  may  not  issue  a  writ  of  habeas  corpus 
as  one  of  the  members  constituting  the  Cir- 
cuit Court  of  Appeals,  there  is  still  the 
authority  vested  in  him  as  a  circuit  judge 
to  do  so,  and  there  is  a  mandatory  provision 
of  the  statute  requiring  him  to  issue  a  writ 
of  habeas  corpus  if  the  petition  be  sufficient." 


Ew  p.  Lamar,  (C.  C.  A.  2d  Cir.  1921)  274 
Fed.  160.  .To  same  effect,  see  Ea>  p.  Craic?, 
(C.  C.  A.  2d  Cir.  1921)  274  Fed.  177.  In 
the  former  case  the  court  said: 

"The  right  to  grant  this  important  writ 
is  given  to  every  judge  of  the  District  Court. 
It  has  been  held  that  the  power  vests  in  a 
Justice  of  the  Supreme  Court.  Ex  p.  Boll- 
man,  8  U.  S.  (4  Cranch)  95,  2  L.  ed.  554. 
When  the  Circuit  Courts  were  abolished,  the 
statute  providing  for  the  right  of  a  judge 
to  grant  the  writ  of  habeas  corpus  was  not 
repealed  or  amended,  thus  taking  away  the 
powder  from  a  circuit  judge.  Circuit  judges 
have  become  appellate  judges,  and  while  they 
have  no  original  jurisdiction  as  a  court,  they 
have  reserved  to  them  the  right  thus  vested 
by  the  statute  and  by  the  ancient  law.  I 
therefore  conclude  that  I  have  the  power  to 
grant  the  writ  of  habeas  corpus." 

When  writ  need  not  be  awarded. —  Even 
though  the  real  grounds  for  the  release 
prayed  for  by  the  petitioner  were  his  un- 
lawful induction  into,  and  retention  in,  the 
military  service,  in  the  total  absence  of  any 
showing,  or,  in  fact,  allegation,  of  an  attempt 
to  avail  himself  of  the  proper  legal  remedy 
for  obtaining  appropriate  relief,  he  is  not 
entitled  to  the  extraordinary  writ  of  habeas 
corpus.  Ex  p,  Kerekes,  (E.  D.  Mich.  1921) 
274  Fed.  870. 

Allegations  of  petition  assumed  to  be 
true. —  In  a  habeas  corpus  proceeding  the 
court  is  bound  to  assume  the  truth  of  the 
allegations  in  the  petition.  Ex  p.  Kerekes, 
(E.  D.  Mich.  1921)  274  Fed.  870. 

Vol.  Ill,  p.  469,  sec.  761.     [First  ed., 

vol.  Ill,  p.  174.] 

Scope  of  hearing. —  ''On  a  writ  of  habeas 
corpus  the  inquiry  is  addressed,  not  to  errore, 
but  to  the  question  of  whether  the  proceed- 
ings and  judgment  rendered  therein  are  for 
any  reason  void,  and,  unless  it  is  affirma- 
tively shown  that  the  conviction  under 
which  the  petitioner  is  found  is  void,  he  is 
not  entitled  to  his  discharge."  Ex  p.  Lamar, 
(C.  C.  A.  2d  Cir.  1921)   274  Fed.  IdO. 

Vol.  Ill,  p.  475,  sec.  763.    [First  ed., 

vol.  Ill,  p.  175.] 

Review  of  decision  of  habeas  corpus  pro- 
ceeding.—  In  the  federal  courts  in  cases 
where  there  has  been  no  trial  by  jury,  ordi- 
narily the  remedy  for  a  review  of  a  decisi  n 
in  a  habeas  corpus  proceeding  is  by  appeal 
and  not  bv  writ  of  error.  U.  S.  v.  Uhl, 
(C.  C.  A.  2d  Cir.  1920)  266  Fed.  646. 

• 

Vol.  Ill,  p.  481.      [Appeals  to  Supreme 

Court]     [First  ed.,  1909  Supp., 

p.  293.] 
Effect  of  provision. —  The  sole  effect  of  the 
act  of   1908  upon  appellate  jurisdiction   in 
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habeas  corpus  cases  is  to  further  restrict 
appeals  direct  to  the  Supreme  Court  by  re- 
quiring a  certificate  of  probable  merit  by 
the  trial  court  in  cases  where  custody  under 
state  judicial  process  was  challenged.  It 
will  not  be  construed  as  allowing  appeals  to 


the  Circuit  Court  of  Appeals  in  habeas  cor« 
pus  cases  where  the  confinement  is  by  virtue 
of  process  out  of  a  state  court  and  the  trial 
judge  will  not  certify  the  existence  of  prob- 
able cause  for  appeal.  Grammer  v.  Fenton, 
(C.  C.  A.  8tti  Cir.  1920)   268  Fed.  943. 


HAWAIIAN  ISLANDS 


Vol.  Ill,  p.  518,  sec.  81.     [First  ed., 
vol.  Ill,  p.  205.] 

Decision  of  Supreme  Court  as  binding  on 
federal  court. — A  decision  of  the  Supreme 
Court  construing  prior  decisiona  of  the 
Supreme  Court  relating  to  the  common  law 
doctrine  of  the  presumption  of  a  grant  has 
been  held  to  be  binding  on  the  Circuit  Court 
of  Appeals.  Hawaii  t*.  Hutchinson  Sugar 
Plantation  Co.,  (CCA.  9th  Cir.  1921) 
272  Fed.  856. 


1918  Supp.,  p.  202,  sec.  1. 

Revenue  Law  and  Volstead  Act  distin- 
guished.—  '*  The  theory  of  the  old  revenue 
laws  made  the  manufacture  of  liquors  law- 
ful and  recognized  it  as  a  lawful  way  of 
producing  government  revenue.  The  Volstead 
Act  no  longer  recognizes  it  as  a  producer  of 
revenue,  but  outlaws  both  the  making  of 
and  the  traffic  in  liquor,  except  for  stated 
and  limited  uses,  for  which  uses,  and  pur- 
suant only  to  a  permit,  it  mav  now  only  be 
made  at  all."  U.  S.  v.  Stofoff,  (K  D. 
Mo.  1920)   268  Fed.  417. 
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Vol.  Ill,  p.  630,  sec.  22.     [First  ed., 
1909  Supp.,  p.  171.] 

Rules  and  regulations. —  To  same  effect  as 
original  annotation,  see  Golyer  V.  Skefflng- 
ton,  (D.  G.  Mass.  1920)  265  Fed.  17. 

Vol.  Ill,  p.  633,  sec.  2.     [First  ed., 
vol.  Ill,  p.  298.]. 

Pleading. —  Where  an  employer  when  sued 
by  an  employee  for  wap^es,  wishes  to  avoid 
liability  on  the  ground  that  the  alleged  con- 
tract of  employment  is  in  violation  of  the 
contract  labor  laws  of  the  United  States,  he 
must  allege  such  defense  in  his  answer. 
VVhittingslow  t\  Thomas,  (Mass.  1921)  129 
N.  E.  386.     The  court  said: 

"  If  the  defendant,  after  availing  himself 
of  the  plaintiff's  services  for  seventeen 
months,  desired  to  avoid  paying  for  them  on 
the  ground  that  they  were  performed  under 
a  contract  that  was  illegal  by  force  of  the 
federal  Contract  Labor  Law,  it  was  neces- 
sary for  him  to  set  up  that  defense  in  his 
answer.  R.  L.  c.  173,  §  27;  Cassidy  v.  Far- 
rell,  109  Mass.  397;  Suit  v.  Woodhall,  116 
Mass.  547;  O'Brien  v.  Shea,  208  Mass.  528, 
and  cases  cited  at  page  535,  95  X.  £.  99,  at 
page  101,  Ann.  Cas.  1912u\,  1030.  Failing  so 
to  plead,  he  could  not  as  of  right  offer  evi- 
dence of  such  illegality,  or  avail  himself  of 
it  when  disclosed  in  the  plaintiff's  testimony. 


See  Cardoze  v.  Smith,  113  Mass.  250.  252. 
It  was  said  in  O'Brien  v.  Shea,  supra: 

*'  *  The  court  will  recognize  no  absolute  duty 
to  interfere  and  of  its  own  mere  motion  to 
sustain  a  defense  not  set  up  by  the  party, 
and  generally  will  not  so  interfere,  unless, 
first,  the  plaintiff's  declaration  shows  that 
he  relies  upon  an  illegal  agreement  or  viola- 
lation  of  law,  or,  secondly,  imless  he  has 
been  obliged  to  show  his  own  guilt  in  fully 
proving  his  case.' 

"  Neither  alternative  is  present  here.  The 
plaintiff  did  not  declare  on  an  express  con- 
tract, much  less  an  illegal  one.  And  as  all 
the  evidence  is  not  before  us,  we  cannot  say 
that  the  work,  plainly  lawful  in  itself,  was 
not  performed  under  an  implied  contract, 
rather  than  under  an  express  one,  the  mak- 
ing  of  which  was  denied  by  the  defendant. 
See  Day  f.  Caton,  119  Mass.  51j3,  20  Am. 
Rep.  347;  Goddard  t\  Rawson,  130  Mass.  97; 
Spencer  v.  Spencer,  181  Mass.  471,  63  N.  E. 
947;  Dickey  v.  Trustees  of  Putnam  Free 
School,  197  Mass.  468,  84  N.  E.  140. 

"Assuming  then  that  a  contract  such  as  the 
plaintiff  testified  to  would  be  in  violation  of 
said  Contract  Labor  Law  of  1885  (see  Holy 
Trinity  Church  v.  United  States,  143  U.  S. 
457,  12  Sup.  Ct.  511,  36  L.  ed.  226;  United 
States  17.  Laws,  163  U.  S.  258,  16  Sup.  Ct. 
908,  41  L.  ed.  151 ;  In  re  Ellis  [D.  C.l  124  Fed. 
637;  Ellis  v.  Williams,  200  U.  S.  623.  26 
Sup.  Ct.  753,  50  L.  ed.  625)  under  the  plead- 
ings it  is  not  now  open  to  the  defendant  to 
avail  himself  thereof." 
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Vol.  Ill,  p.  637,  sec.  1.     [First  ed., 

1909  Supp.,  p.  161.] 
Bzcliudoii  pnxsuaiit  to  ]»reaideiitiAl  procla- 
mation.—  In  view  of  the  proclamations  of 
Presidents  Roosevelt  and  Taft  pursuant  to 
the  provisions  of  the  section  directing  the 
exclusion  of  Japanese  laborers  from  this 
country,  such  a  laborer  may  be  excluded  even 
if  he  arrives  at  a  port  of  this  country  with 
a  passport.  A  fortiori  if  he  surreptitiously 
enters  the  United  States  without  a  passport, 
he  may  be  deported.  Akira  Ono  v,  U.  S., 
(C.  C.  A.  9th  Cir.  1920)   267  Fed.  359. 

Vol.  Ill,  p.  640,  sec.  2.     [First  ed., 
1912  Supp.,  p.  89.] 

I.  Authority  of  Oongresa  over  immigra,- 
tion. 
VIII.  Persons  solicited  to  migrate. 

I.  AUTROBlTT    OF    CONGRESS    OVEB    ImMIGBA- 

TION    (p.    641) 

Authority  as  plenary. —  To  the  same  effect 
as  the  original  annotation,  see  Lauria  9. 
U.  S.,  (C.  C.  A.  2d  Cir.  1921)  271  Ped.  261; 
Colyer  v.  SkeiBngton,  (D.  C.  Mass.  1920)  265 
Fed.  17.  In  the  latter  case,  the  court  said: 
"  It  has  been  repeatedly  held  that  '  the  right 
to  exclude  or  to  expel  all  aliens,  or  any  class 
of  aliens,  absolutely  or  upon  certain  con- 
ditions, in  war  or  in  peace,'  is  *  an  inherent 
and  inalienable  right  of  every  sovereign  and 
independent  nation,  essential  to  its  safety,  its 
independence,  and  its  welfare; '  that  this 
'power  to  exclude  and  to  expel  aliens,  being 
a  power  affecting  international  relations,  is 
vested  in  the  political  departments  of  the 
government,  and  is  to  be  regulated  by  treaty 
or  by  act  of  Congress,  and  to  be  executed  by 
the  executive  authority  according  to  the 
regulations  so  established,  except  so  far  as 
the  judicial  department  has  been  authorized 
by  treaty  or  by  statute,  or  is  required  by  the 
paramount  law  of  the  Constitution,  to  in- 
tervene. ' " 

VIII.  PeBBONS    SOUCmED  to  ItdlGBATE 

(p.  64«) 

Contract  laborers. —  Statements  in  letters 
to  aliens  that  the  writer  was  in  need  of 
laborers  both  skilled  and  unskilled,  stating 
wages  paid  and  asking  when  the  aliens  could 
re;x)rt  for  duty,  amounted  ^to  an  implied  offer 
of  employment  and  a  solicitation  to  migrate 
to  this  country  to  perform  labor  here,  so 
that  they  were  contract  laborers  within  the 
meaning  of  this  section.  U.  S.  v.  Interna- 
tional  Silver  Co.,  (C.  C.  A.  2d  Cir.  1921) 
271  Fed.  925. 

Vol.  Ill,  p.  654,  sec.  4.     [First  ed., 
1909  Supp.,  p.  164.] 

Construction. —  "This  section  is  not  lim- 
ited to  encouragement  by  prepaying  trans- 


portation of  contract  laborers  but  extends  to 
encouragement  *  in  any  way.*  Asking  con- 
tract laborers,  who  said  they  were  ready  to 
start  at  once  if  assured  of  employment  by 
the  defendant,  when  they  will  report  for 
duty  is  a  manifest  encouragement."  U.  S. 
€.  International  Silver  Co.,  (C.  C.  A.  2d 
Cir.  1921)  271  Fed.  925,  wherein  it  was  fur- 
ther held  that  the  replies  of  the  defendant 
to  the  letters  of  the  aliens  were  not  mere 
courtesies  and  as  such  not  a  violation  of  the 
Act. 

Vol.  Ill,  p.  673,  sec.  20.     [First  ed., 
1909  Supp.,  p.  170.] 

III.  Proceedings  for  deportation. 
VIII.  Habeas  corpus. 

in.  PbOCEEDINOS    fob    DSFOBTATIOir 

(p.  675) 

Bail. — The  court  ordinarily  has  no  power 
to  interfere  with  the  discretion  of  the  immi- 
gration authorities  as  to  granting  or  refus- 
ing bail  or  as  to  the  amount  of  bail.  Some 
abuse  of  the  power  vested  in  them  by  statute 
must  be  shown  in  order  to  warrant  an  inter- 
ference by  the  court.  Colyer  t?.  Skeffington, 
(D.  C.  Mass.  1920)   265  Fed  17. 

VIII.  Habeas  Cobpus  (p.  679) 

When  granted. — To  same  effect  as  second 
paragraph  of  original  annotation,  see  Akira 
Ono  t?.  U.  S.,  (C.  C.  A.  9th  Cir.  1920)  267 
Fed.  359;  Colyer  v,  Skeffington,  (D.  C.  Masb. 
1920)  265  Fed.  17,  the  latter  case  also  hold- 
ing that  if  the  proceedings  in  the  Department 
of  Labor  are  shown  to  be  unfair,  or  other- 
wise lacking  in  the  essential  elements  of  due 
process  of  law,  or  if  the  Secretary  of  Labor 
is  proceeding  on  an  erroneous  view  of  the 
law,  the  courts  must  review. 

Vol.  Ill,  p.  681,  sec.  21.     [First  ed., 
1909  Supp.,  p.  170.] 

Review  by  court. —  Deportation  proceedings 
are  administrative  in  their  nature  and  such 
power  as  the  district  court  has  is  by  habeas 
corpus,  which  reviews  only  the  legality  of 
the  final  restraint,  and  then  only  to  see 
whether  the  discretionary  powers  granted 
have  been  honestly  used,  or  exceeded.  In  re 
Weinstein,    (D.   C.  N.  Y.   1920)    271  Fed.  6. 

Review  of  deportation  proceedings  extends 
only  to  the  inquiry  whether  the  discretion- 
ary powers  of  the  executive  have  been  ex- 
ceeded. There  is  no  judicial  power  to  review 
or  reverse  a  finding  of  fact  b^sed  on  evidence. 
U.  S.  V.  Uhl,  (C.  C.  A.  2d  Cir.  1921)  271 
Fed.  676. 

The  construction  of  the  statute,  the  ap- 
plicability of  the  statute  to  the  particular 
case,  and  the  question  whether  or  not  the 
reasons  given  by  the  Secretary  of  Labor  for 
the  deportation  agree  with  the  requirements 
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of  the  act  are  questions  of  law  which  are 
reviewable  by  the  courts.  Colyer  v.  Skeffing- 
ton,  (D.  C.  Mass.  1920)  205  Fed.  17. 

1918  Supp.,  p.  212,  sec.  1. 

Constitutionality. — "It  has  been  settled  by 
repeated  decisions  that  Congress  has  power 
to  exclude  any  and  all  aliens  ifrom  the  United 
States;  to  prescribe  the  terms  and  condi- 
tions on  which  they  may  come  in  or  on  which 
they  may  remain  after  having  been  ad- 
mitted; to  establish  the  regulations  for  de- 
porting such  aliens  as  have  entered  in  viola- 
tion of  law,  or  who  are  here  in  violation 
of  law;  and  to  commit  the  enforcing  of  such 
laws  and  regulations  to  executive  officers. 
The  deportation  of  an  alien  who  is  thus 
found  here  in  violation  of  law,  or  of  the  con- 
ditions prescribed  by  Congress  either  as  to 
his  right  to  be  admitted  or  his  right  to  re- 
main, is  not  a  deprivation  of  liberty  without 
due  process  of  law."  In  re  Kosopud,  (N.  D. 
Ohio  1920)    272  Fed.  330. 

Chinese  aliens. — This  act  has  been  held  to 
be  applicable  to  Chinese  aliens  seeking  read- 
mission  to  the  United  States.  Hee  Fuk  Yuen 
r.  White,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  10. 

Seamen. — An  alien  employed  as  a  seaman 
on  a  vessel  of  American  registry  and  there- 
fore entitled  to  be  returned  to  the  United 
States  when  discharged  in  a  foreign  port  on 
account  of  injury  or  illness,  and  who  at  the 
instance  of  the  American  consul  was 
brought  back  to  this  country  by  the  macter 
of  another  vessel  who  signed  him  on  as  a 
member  of  the  ship's  company,  formally  and 
for  the  unusual  wage  of  twenty-five  cente 
per  month,  was  an  American  seaman  within 
the  meaning  of  this  section.  The  Santa 
Elena,   (S.  D.  N.  Y.  1920)  .271  Fed.  347. 

1918  Supp.,  p.  214,  sec.  3. 

Construction. — This  section  does  not  oper- 
ate as  a  repeal  of  R.  S.  sec.  2109  (6  Fed. 
Stat.  Ann.  (2d  ed.)  944),  in  so  far  as  it 
embraces  the  words  "white  persons."  In  re 
Bhagat  Singh  Thind,  (D.  C.  Ore.  1920)  268 
Fed.  683,  wherein  the  court  said: 

"Repeals  by  implication  are  not  favored, 
and,  unless  there  is  manifest  repugnancy  be- 
tween the  later  and  the  former  act,  the 
former  must  remain  operative.  The  argu- 
ment is  that,  as  Congress  eliminated  >the 
words  *  white  persons '  from  the  Immigration 
Act,  the  act  in  question,  it  must  be  inferred 
that  it  intended  to  eliminate  these  words  also 
from  section  2169,  and  thus  to  amend  that 
section  accordingly.  This  does  not  neces- 
sarily follow.  Congress  was  dealing  with  the 
subject  of  immigration,  and  not  of  natural- 
ization, and  it  may  well  be  that  Con«;rfS8 
designed  thenceforth  to  exclude  Hindus  from 
entry  into  the  United  States,  and  still  per- 
mit such  as  were  domiciled  here  the  privi- 
lege of  being  naturalized.  In  this  light,  I 
see  no  repugnancy  between  the  act  and  sec- 


tion 2169  and  other  naturalization  regula- 
tions." 

"Contagiona  diteaae." — Hie  decision  of 
the  board  of  special  inquiry  whether  an 
alien  shall  be  excluded  beciause  afflicted  with 
a  contagious  disease  is  final  where  based  on 
the  classification  by  the  Surgeon  General  of 
the  disease  with  which  the  alien  is  afflicted 
as  contagious.  Hee  Fuk  Yuen  v.  White, 
(C.  C.  A.  9th  Cir.  1921)   273  Fed.  10. 

"A  person  likely  to  become  a  public  charge 
is  one  whom  it  may  be  necessary  to  support 
at  public  expense  by  reason  of  poverty,  in- 
sanity and  poverty,  disease  and  poverty, 
idiocy  and  poverty."  Wallis  f?.  U.  S.,  (C.  C. 
A.  2d  Cir.  1921)   273  Fed.  609. 

Temporary  absence. — ^A  mle  of  the  depart^ 
ment  which  provides  that  an  absence  not 
exceeding  six  months  shall  be  deemed  a 
"  temporary  absence "  within  the  meaning 
of  the  seventh  proviso  of  this  section  is  not 
unreasonable  and  its  application  to  a  Chinese 
merchant  seeking  readmission  has  been  held 
not  to  be  unfair.  Hee  Fuk  Yuen  v.  White, 
(C.  C.  A.  9th  ar.  1921)  273  Fed.  10. 

Qnestions  arising  on  deportation. — ^Where 
an  alien  is  sought  to  be  deported  under  the 
provisions  of  this  Act,  the  real  question  ia 
whether  the  case  shows  that  the  alien  was 
found  illegally  here,  and^  if  so,  whether  there 
exists  any  Imil  authority  for  his  deporta- 
tion.   Akira  Ono  v.  U.  S.,  (C.  C.  A.  9th  Cir. 

1920)  267   Fed.   359. 

Power  of  court  to  order  release  on  bond. — 
Where  the  immigration  authorities  have  re- 
fused admission  to  an  alien  and  issued  an 
order  of  deportation  the  district  court  has 
no  power  to  order  his  release  on  the  giving  of 
a  bond  conditioned  that  he  will  not  "  beccMne 
a  public  charge."  Wallis  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1921)   27S  FM.  009. 

Scope  of  review  of  decision  by  immigration 
avthorities. —  "  The  court's  jurisdiction,  when 
the  remedy  of  a  writ  of  habeas  corpus  is 
invoked  in  immigration  oases,  is  to  inquire 
whether  the  ground  of  exclusion  given  by  the 
administrative  authorities  is  without  any 
evidence  to  support  it.  Unless  there  is  no 
evidence  at  all  proving  or  tending  to  prove 
that  an  alien  is  within  one  of  the  excluded 
classes,  the  decision  of  the  immigration 
authorities  is  conclusive  upon  the  court,  even 
though  the  evidence  to  the  contrary  be  very 
strong."     Wallis  v.  U.  S.,  (C.  C.  A.  2d  Cir. 

1921)  273  Fed.  509. 

1918  Supp.,  p.  218,  sec.  4. 

Re-entry  after  deportation. — ^Where  it  was 
contended  that  by  implication  it  followed 
from  the  language  of  this  section  that  a 
deported  alien  has  the  right  to  re-enter  the 
United  States  after  the  expiration  of  the 
one  year  period  the  court  declared  that  there 
was  no  merit  in  the  proposition.  It  was 
said  that  this  section  "  provides  in  plain 
terras  that  any  alien  who  shall,  after  he 
ha.4  been  excluded  and  deported,  or  arrested 
and  deported,  in  pursuance  of  the  provisions 
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of  this  act^  which  relate  to  prostitutee,  pro- 
curers, or  other  like  immoral  persons,  attempt 
thereafter  to  return  to  or  enter  the  United 
States,  shall  be  deemed  guilty  of  misde- 
meanor." Mills  V,  U.  S.,  (C.  C.  A.  9th  Cir. 
1921)   273  Fed.  025. 

Attempt  to  re-enter  as  offenie. —  In  reply 
to  a  contention  that  no  offense  against  the 
United  States  is  defined  by  this  statute  and 
that  an  indictment  which  alleges  an  attempt 
to  return  to  and  enter  the  United  States,  an 
act  which  is  not  in  itself  a  crime,  cannot 
be  made  a  crime,  it  has  been  said:  "In  the 
present  case  the  statute  expressly  makes  the 
attempt  a  punishable  offense.  The  attempt 
is  in  itself  a  substantive  offense.  It  is  the 
act  of  crossing  the  boundary  line  into  the 
United  Statea.  It  is  not  an  attempt  to 
commit  an  independently  described  offense, 
in  the  sense  in  which  the  word  *  attempt ' 
is  ordinarily  used  in  criminal  law.  It  is  the 
.  aotaal  re-entry  into  the  United  States." 
Mills  r.  U.  S.,  (C.  C.  A.  fitth  Cir.  1921)  273 
Fed.  025. 

^reiumptunL — ^Where  Canadian  citisen- 
■hip  waa  shown  to  have  exiBted  at  a  certain 
date  a  presumption  arises  that  it  ocmtinued 
until  a  showing  to  the  contrary  has  been 
made.  Mills  r.  U.  S.,  (C.  C.  A.  9th  Cir. 
1921 )  273  Fed.  025. 

Indictment.-- In  Mills  v.  U.  S.,  (CCA. 
9th  Cir.  1921)  273  Fed.  625,  the  plaintiiT 
in  error  was  conyicted  and  sentenced  under 
an  indictment  which  charged  that  on  January 
18,  1920,  she  knowingly,  willfully,  and  un- 
lawfully attempted  to  return  and  enter  the 
United  States  from  foreign  territory  con- 
tiguous thereto,  to  wit,  the  Dominion  of 
Canada;  the  Secretary  of  Labor  not  thereto- 
fore haying  consented  to  any  reapplication 
by  her  for  admission  into  the  United  States, 
she  having  been  theretofore,  on  July  29,  1917, 
arrested  and  deported  from,  the  United  States 
of  America  to  the  Dominion  of  Canada,  on 
the  charge  that  she  had  been  found  in  the 
United  States,  connected  with  the  manage- 
ment of  a  house  of  prostitution  in  the  United 
States,  and  the  arrest  and  deportation  having 
been  made  by  virtue  of  a  warrant  issued 
March  13,  1917,  by  the  Department  of  Labor. 
The  warrant  was  set  forth  in  full,  and  it 
recited  among  other  things,  that  the  plaintiff 
in  error  was  found  in  the  United  States  in 
violation  of  the  Immigration  Act  of  February 
5,  1917   (39  Stat.  874). 

Error  was  assigned  to  the  order  overruling 
the  demurrer  to  the  indictment,  and  it  was 
contended  that  the  indictment  failed  to 
charge  an  offense,  in  that  the  warrant  of 
deportation  therein  set  forth,  which  was 
dated  March  18,  1917,  was  expressly  based 
upon  the  Immigration  Act  of  February  5, 
1917,  an  act  which  went  into  effect  on  May 
1,  1917,  and  was  not  in  force  at  the  date  ot 
the  warrant.  The  court  said :  "  The  previous 
Act  of  February  20,  1907  (34  Stat.  898), 
as  amended  in  1910  (36  Stat.  264),  was  in 
force,  however,  and  the  provisions  of  that 
law  as  smended  are  identical  with  the  pro- 


visions of  the  Act  of  February  5,  1917,  so 
far  as  they  concern  the  charge  against  the 
plaintiff  in  error. 

A  similar  contention  was  presented  to  this 
court  in  Akira  Ono  v.  United  States  (C  C 
A.)  267  Fed.  359,  where  the  order  of  the 
Secretary  of  Labor,  directing  the  arrest  of 
a  Japanese  person  and  ordering  that  he  be 
granted  a  hearing  to  show  cause  why  he 
e.houId  not  be  deported,  recited  that  he  had 
entered  the  United  States  in  violation  of  the  * 
Act  of  February  5,  1917,  although  the  entry 
occurred  before  the  passage  of  the  act,  this 
court  held  that  the  erroneous  mention  of  the 
statute  of  February  5,  1917,  was  unimportant 
for  the  reason  tbat  the  real  auestion  was 
whether  the  case  showed  that  tne  appellant 
was  found  illegally  here,  and,  if  so,  whether 
there  existed  legal  authority  for  his  deporta- 
tion. In  Guiney  v,  Bonham,  (C  C  A.)  261 
Fed.  682,  8  A.  L.  K.  1282,  we  held  that, 
although  a  warrant  of  arrest  for  deportation 
is  in  terms  based  on  a  particular  statute, 
the  alien  may  be  deported  under  a  later 
statute,  which  under  the  facts  charged  is 
applicable." 

Evidence. —  The  admission  of  a  Canadian 
naturalization  certificate  to  show  that  the 
husband  of  a  woman  who  had  been  deported 
was  an  alien  has  been  held  not  to  be  error 
though  no  proof  was  offered  that  the  court 
by  which  the  certificate  was  issued  had  power 
to  issue  it,  no  objection  having  been  inter- 
posed to  the  admission  of  the  certificate  in 
evidence.  Mills  v.  U.  S.,  (C  C.  A.  9th  Cir. 
1921)  273  Fed.  025. 

19f8  Supp.,  p.  220,  sec.  8. 

Chinese  laborers. — A  person  bringing 
Chinese  laborers  into  the  United  States,  who, 
because  of  failure  actually  to  land  the  aliens 
in  the  United  States,  did  not  proceed  far 
enough  to  violate  the  Chinese  Exclusion  Act 
of  July   5,   1884,   |    11,   2   Fed.   SUt.   Ann. 

(2d  ed.)  p.  76,  may  be  prosecuted  under 
this  section,  it  being  broader  and  more  com- 
prehensive  in    its    terms.     U.    S.    v.    Butt, 

(1920)  254  U.  S.  88,  41  Sup.  Ct.  37,  65 
U.  S.   (L.  ed.)  — . 

1918  Supp.,  p.  225,  sec.  15. 

Seaman  detained  at  hospital. —  Under  this 
section  a  master  and  his  ship  are  relieved 
from  responsibility  for  the  safe  keeping  of 
an  alien  seaman  while  he  is  detained  at  a 
marine  hospital.  The  Santa  Elena,  (S.  D. 
N.  Y.  1920)  271  Fed.  347. 

1918  Supp.,  p.  226,  sec.  16. 

An  examination  by  one  medical  officer 
instead  of  two  has  been  held  not  to  render 
the  hearing  unfair  where  there  is  no  show- 
ing that  the  rights  of  the  alien  were  in  any 
way  prejudiced  thereby  and  the  finding  of 
the  medical  officer  as  to  the  alien  being 
afflicted  with  a  disease  which  would  bar  his 
admission  is  not  disputed.  Hee  Fuk  Yuen  17. 
White,  (C  C  A.  9th  Cir.  1921)  273  Fed.  10. 
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Discrimination  in  examination. —  In  Hee 
Puk  Yuen  v.  White,  (C.  C.  A.  &th  Cir.  1921) 
273  Fed.  10»  it  was  alleged  in  the  petitions 
that  by  the  action  of  the  immigration  officials 
at  San  Francisco  the  appellants  have  been 
denied  their  rights  under  article  2  of  the 
Treaty  with  China  of  November  17,  1880  (22 
Stat.  826),  which  guarantees  to  Chinese  sub- 
jects the  rights,  privileges,  immunities  and 
exemptions  which  are  accorded  to  the  citizens 
and  subjects  of  the  most  favored  nation.  They 
alleged  that  on  their  return  to  the  United 
States  -by  steamer  discrimination  was  made 
between  the  petitioners  and  the  first  cabin 
passengers,  in  that  the  former  were  com- 
pelled to  go  to  the  Angel  Island  Immigration 
Station  and  to  the  Immigration  Hospital  for 
the  purpose  of  having  particular  examina- 
tion made  of  their  pnysical  condition,  and 
that  this  test  was  imposed  upon  them  simply 
and  solely  because  they  were  Chinese  aliens, 
whereas  first  cabin  passengers  were  submitted 
to  no  8U«h  test.  The  court  said :  "  To  this 
it  is  to  be  said  that,  if  special  examination 
was  made  of  second-class  Oriental  passengers 
only,  it  should  be  assumed  that  it  was  done 
for  the  reason  that  the  disease  of  clonor- 
chiasis  was  most  likely  to  be  found  among 
such  passengers,  the  source  of  the  disease 
being  supposed  to  be  a  diet  of  raw  fish,  and 
it  should  be  assumed  that  jn  failing  to  sub- 
ject first-class  passengers  to  like  test  there 
was  no  discrimination  against  Chinese  per- 
sons, or  withholding  of  their  rights.  The 
officers  presumably  did  their  duty  in  subject- 
ing the  petitioners  to  the  test.  If  they  failed 
to  do  their  duty  as  to  other  passengers,  it  is 
not  a  ground  for  disturbing  the  conclusions 
of  the  board  of  special  inquiry  as  to  the 
appellants." 

Rights  of  alien  after  admisuon. —  Where 
an  alien  has  been  admitted  the  fact  that  in 
Ignorance  of  his  right  he  voluntarily  returns 
does  not  render  his  subsequent  detention  legaL 
Ea  p.  Chin  Shue  Wee,  (D.  C.  Mass.  1921) 
272  Fed.  480. 

Power  of  bureau  after  admission. — After 
an  alien  has  been  admitted,  the  case  is  re- 
garded as  closed  before  the  immigration 
tribunal.  If  thereafter  it  develops  that  the 
admission  was  procured  by  fraud,  the  alien 
cannot  be  retaken  and  deported,  except  upon 
warrant  proceedings  under  section  19  of  the 
Immigration  Act  and  rule  22,  which  pro- 
vide fully  for  such  cases.  The  original  juris- 
diction to  hold  and  exclude  in  apparently 
based  on  the  custody  of  the  alien's  person 
acquired  at  the  time  of  his  landing  and  con- 
tinued bv  his  detention.  Once  the  alien  has 
been  formally  discharged,  and  the  discharge 
has  become  practically  effective,  jurisdiction 
under  the  original  proceeding  is  regarded  as 
having  expired.  Ex  p.  Chin  Shue  Wee,  (D.  C. 
Mass.  1921 )  272  Fed.  480. 

Time  to  appeal. — "The  Immigration  Rules 
do  not  explicitly  provide  as  to  the  time  when 
an  appeal  ehall  be  taken  by  a  diRsenting 
member  of  the  board.     They  say,  'An  appeal 


may  also  be  taken  by  a  board  member  who 
dissents  from  a  majority  vote  to  admit* 
(Rule  17,  subd.  2),  and  that  'Appeals  must 
be  filed  promptly'  (Rule  17,  subd.  3).  An 
alien  loses  his  right  of  appeal,  except  in  the 
discretion  of  the  immigration  officer,  unless 
it  is  taken  within  forty-eight  hours  after  the 
decision.  By  the  practice  of  the  department, 
an  appeal  by  a  dissenting  member  of  the 
board  from  an  order  of  admission  is  taken 
at  the  time  when  the  decision  of  the  board 
to  admit  is  made,  and  it  stays  the  admission 
pending  the  appeal.  Without  such  an  appeal 
the  vote  becomes  effective  at  once.*'  Ex  p. 
Chin  5?hue  Wee,  (D.  C.  Mass.  1921)  272 
Fed.  480. 

1918  Supp.,  p.  228,  sec.  17. 


_  and  detennination. — ^A  hearing  on 
proceedings  for  deporting  aliena  by  the  execu- 
tive officers  to  whom  is  committed  the  ad- 
ministration of  the  immigration  laws  may 
be  made  conclusive  when  fairly  oonducied. 
"Any  alien  complaining  of  such  proceedings 
or  a  deportation  order  in  court  must  show 
that  the  officers  conducting  them  were  guilty 
of  manifest  unfairness  or  abused  the  discre- 
tion committed  to  them,  otherwise  the  order 
of  euch  executive  officers,  within  the  author- 
ity conferred  by  statute,  is  final  and  con- 
clusive. It  is  further  settled  that  the  courts 
will  not  weigh  the  evidence  upon  which  execu- 
tive  officers  acted,  so  that  if  there  is  any 
evidence  substantially  tending  to  support  the 
ground  upon  which  the  order  of  deportation 
is  based,  the  finding  of  such  executive  officers 
upon  the  evidence  must  be  accepted  as  con- 
clusive and  binding  upon  the  courts."  In  re 
Kosopud,   (N.  D.  Ohio  1920)  272  Fed.  »30. 

Right  to  counsel. —  In  a  case  where  the 
question  as  to  the  right  of  counsel  arose  it 
was  said :  "  The  only  legal  inquiry  upon  the 
foregoing  facts  is  whether  or  not  the  peti- 
tioners were  denied  counsel  in  such  a  way 
as  to  deprive  them  of  a  fair  hearing.  Mani- 
festly the  absence  of  coimsel  when  tiiey  were 
being  interrogated  by  the  arresting  officers 
is  immaterial.  The  situation  in  that  respect 
is  no  different  from  that  which  exists  in  most 
cases  of  arrest  on  a  criminal  charge.  The 
aid  and  assistance  of  counsel  at  or  during 
the  hearing  before  the  immigration  inspector, 
and  before  the  order  of  deportation  is  made, 
is  the  privilege  which  the  law  accords  to 
aliens  charged  with  being  unlawfully  within 
the  United  States.  Nor  does  it  make  a  hear- 
ing before  an  immigration  inspector  unfair 
and  subject  to  review  because  the  alien  may 
not  have  had  the  benefit  of  counsel  at  th« 
beginning  of  those  proceedings  It  is  suffi- 
cient if,  during  the  hearing,  he  is  advised 
of  his  rights  or  is  accorded  counsel,  and  no 
part  of  the  evidence  previously  taken  or  used 
against  him  is  concealed  or  withheld  from 
his  counsel  and  he  is  not  thereby  deprived 
of  the  privilege  of  bringing  forward  a^y  ex* 
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planatory    or    rebutting    evidence."    In    re 
Koaopud,   (N.  D.  Ohio  1920)   272  Fed.  330. 

ConclusiyenesB  of  decision. —  In  the  oa^e  of 
a  Chinaman  it  has  been  •"id  that  th?  final 
decision  of  the  executive  department  when 
the  iiroceedings  before  it  are  fairly  condu?ted 
is  conclusive  upon  the  courts.  U:  S.  t?.  Wong 
Lai,   (C.  C.  A.  9th  Cir.   1921)   270  Fed.  57. 

1918  Supp.,  p.  230,  sec.  19. 

Power  of  Congresi  in  general.— Congress 
has  the  right  to  exelude  or  deport  aliens  in 
its  discretion  as  an  inherent  right  of 
aovereignty.  Ex  p.  Gin  Kato,  (W.  D.  Wash. 
3920)   270  Fed.  343. 

Statute  and  treaty  in  conflict.—Should  nn 
act  of  Congress  and  a  treaty  stipulation  be 
in  irreconcilable  conflict,  the  du'y  of  the 
court  is  to  follow  the  last  expression  of  the 
legislative  branch,  and  leave  the  question  of 
breach  of  treaty  stipulation  to  the  expcutive 
branch  of  the  government.  Ex  p.  Gin  Kato 
(W.  D.  Wash.  1920)  270  Fed.  343,  holding 
that  there  was  no  conflict  between  the  statute 
and  treaty  stipnlations  between  the  United 
States  and  Japan. 

This  section  repeals  any  provisions  of  the 
Chinese  exclusion  acte  not  in  harmony  with 
it.  Chin  Shee  t?.  White,  (C.  C.  A.  9th  Cir. 
1921)  273  Fed.  801. 

Retrospective  operation.— "  Section  19  of 
the  Alien  Immigration  Act  provides  that  the 
provisions  of  this  section,  with  the  excep- 
tions heretofore  noted,  shall  be  applicable 
irrespective  of  the  time  of  entry  into  the 
United  States.  The  Department  of  Labor  in 
immigration,  prescribing  rules  on  May  1, 
1917,   provided  as   follows: 

Subdivision  1.  Classes  of  Warrant  Cases, 
— AU  cases  in  which  aliens  may  be  arrested 
and  deported  are  either  stated  in  detail  or 
mentioned  in  section  19.  They  fall  into  the 
following  divisions.  With  respect  to  each 
of  these  divisions  the  law  is  retrospective  or 
not  and  the  time  within  which  deportation 
proceedings  may  be  instituted  is  limited  or 
not,  as  indicated  below.' 

"(S)  — 'Any  alien  who  was  convicted  or 
who  admits  the  commission  prior  to  entry  of 
a  felony  or  other  crime  or  misdemeanor  in- 
volving moral  turpitude;  no  limitation;  re- 
trospective.' 

"  We  find  this  rule  to  be  warranted  by  tlie 
statute.  We  think  that  the  intention  of 
Congress  was  plain  to  make  an  alien  of  the 
class  to  which  the  appellant  belongs,  subject 
to  apprehension  and  deportation  whenever 
found,  even  though  his  entry  into  the  country 
was  prior  to  the  effective  'date  of  the  Alien 
Immigration  Act  of  1917."  Lauris  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1921)   271  Fed.  261. 

The  five  year  limitation  does  not  apply 
to  one  who  "  has  been  found  employed  by,  in, 
or  in  connection  with  a  house  of  prostitu- 
tion." Ex  p.  Gin  Kato,  (W.  D.  Wash.  1920) 
270  Fed.  343.  Nor  is  it  applicable  to  mem- 
bers of  a  class  excluded  from  the  United 
States  by  section  3,  as,  for  instance,  one  con- 


victed of  crime  or  who  admits  the  commis* 
sion  of  crime  before  entry.    Lauria  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1921)  271  Fed.  261,  wherein 
it  was  said:    "Since  it  is  provided  by  sec- 
tion 3  that  certain  classes,  'idiots,  imbeciles, 
feeble-minded  persons,  epileptics,  insane  per- 
sons,    ♦     ♦     ♦     persons  who  have  been  con- 
victed of  or  admit  having  committed  a  felony 
or    other    crime    or    misdemeanor    involving 
moral  turpitude,'  shall  be  excluded  from  the 
United  States,  it  ie  apparent  that  Congress 
intended,  when    it  legislated   as  to   thi.-i,   in 
section  19  of  the  act,  to  extend  the  time  for 
deportation  to '  the  specific  cases  mentioned 
beyond  the  five-year  period.     It  is  only  by 
this  construction    of    the    statute,   that   due 
regard  can  be  given  to  each  provision  of  sec- 
tion 19.     To  so  construe  the  act  as  to  require 
the    apprehension   and    taking    into   custody 
and  deporting  the  emigrant  prior  to  the  five- 
year  limitation,  would  be  to  disregard  some 
of  the  provisions  of  section  19  and  would  lead 
to  conclusions  which  would  be  dangerous  to 
the  public.    We  think  Congress  intended  to 
pronounce  clasBcs   of  aliens  who   are   unde- 
sirable and,  by  general  provision  of  law,  ex- 
clude   ail    within    five    years,    but    provided 
specifically    that    certain    classes,    including 
the   class  to  which  the    appellant    belongs, 
'might  be  taken  into  custody  and  deported  at 
any  time." 

Time  of  entry  as  controlling. —  The  pro- 
visions of  this  section  are  applicable  to  the 
classes  of  aliens  mentioned  therein  without 
regard  to  the  time  of  the  entry  into  the 
United  States.  Ng  Fung  Ho  v,  WTiite,  ( C.  C.  , 
A.  9th  Cir.  1920)   266  Fed.  765. 

The  right  under  this  section  to  deport  an 
alien  whose  entry  was  prior  to  the  passage 
of  this  act  is  not  barred  by  section  38  of  the 
act.  Mon  Singh  t;.  White,  (C.  C.  A.  9th  Cir. 
1921)    274  Fed.  613. 

Advocating  unlawful  destruction  of  prop- 
erty —  Sufficiency  of  evidence. —  In  U.  S.  !/. 
Uhl,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  34.  the 
evidence  was  held  sufilcient  to  justify  the  de- 
portation of  an  alien  on  the  ground  that  he 
advocated  the  unlawful  destruction  of  prop- 
erty. 

Advocating  overthrow  of  government  by 
force  —  In  general. —  The  question  is  not  one 
of  degrees  of  imminence  of  overthrow  by 
force  and  violence  but  rather  whether  that 
is  the  ultimate  purpose  of  the  organisation. 
U.  S.  r.  Wallis,  (8.  D.  N.  Y.  1920)  268  Fed. 
413. 

The  manifesto  and  programme  of  the  Com- 
munist party  being  of  such  character  as  to 
easily  lead  a  reasonable  man  to  conclude  that 
the  purpose  of  the  Communist  party  is  to 
accomplish  its  end,  namely,  the  capture  and 
destruction  of  the  state,  as  now  constituted, 
by  force  and  violence,  it  has  been  held  that 
membership  in  such  party  is  ground  for  de- 
portation. U.  S.  r.  Wallis,  (S.  D.  N.  Y. 
1920)    268  Fed.  413. 

Chinese  —  In  general. —  Under  this  section 
the   Secretary   of    the   Interior    within     the 
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limitations  stated  therein,  has  authority  to 
arrest  and  deport  on  departmental  warrant, 
alien  Chinese  persons  found  within  the  United 
States  in  violation  of  the  Chinese  Exclusion 
Law,  where  entry  was  made  prior  to  the  date 
the  above  referred  to  act  went  into  effect; 
i.  e..  May  1,  1917.  Ng  Fung  Ho  v.  White, 
(C.  C.  A.  9th  Cir.  1920)  260  Fed.  7«6. 

Chmeae  merchant. —  The  status  of  one  as 
a  former  domiciled  Chinese  merchant  is  not  a 
bar  to  deportation  under  this  act.  Hee  Fuk 
Yuen  V.  White,  (C.  C.  A.  9th  Cir.  1921)  273 
Fed.  10, 

Chinese  woman. — A  Chinese  woman  may, 
under  this  section,  be  deported  for  prostitu- 
tion without  being  given  a  judicial  hearing 
as  provided  in  section  13  of  the  Chinese  Ex- 
clusion Aot  (2  Fed.  Stat.  Ann.  (2d  ed.) 
p.  86).  And  this  is  true  though  her  entry 
into  the  United  States  took  place  prior  to 
the  passage  of  this  section.  Chin  Shee  v. 
White,  (C.  C.  A.  »th  Cir.  1921)  273  Fed. 
801.  The  court  said :  "  Xor  can  the  appel- 
lant complain  that  the  law  was  enacted  after 
her  entry  into  this  country  and  after  her 
status  as  to  her  right  to  remain  here  had 
become  fixed.  It  has  long  since  been  settled 
that  every  sovereign  and  independent  nation 
has  the  right  and  inherent  power  to  exclude 
or  expel  aliens,  or  any  class  of  aliens,  abso- 
lutely or  upon  certain  conditions,  whether  in 
war  or  in  peace.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  13  Sup.  Ct.  1016,  37 
L.  Ed.  905;  Wong  Wing  t\  United  States, 
163  U.  S.  228,  16  Sup.  Ct.  977,  41  L.  Ed.  140. 
The  applicant,  therefore,  cannot  complain 
•  that  she  was  not  given  a  judicial  hearing 
within  the  intendment  of  section  13  of  the 
Act  of  September  13,  1888.*' 

A  Japanese  laborer  who  enters  the  United 
States  surreptitiously  without  a  passport^ 
after  deserting  a  ship  on  which  he  is  work- 
ing, may  be  deported  at  any  time  within  five 
years  after  his  entry.  Akira  Qno  r.  U.  S.,  (C. 
C.  A.  9th  Cir.  1920)  267  Fed.  359. 

Deportation  for  fraud  in  obtaining  admis- 
sion.—  The  fact  that  aliens  are  admitted  into 
the  United  States,  and  that  certificates  of 
identity  are  issued  to  them,  does  not  foreclose 
the  right  of  the  immigration  authorities  to 
institute  new  proceedings,  provided  they  have 
sufScient  reason  to  believe  that  the  original 
findings  are  founded  upon  evidence  which 
was  false  and  perjured,  and  that  the  aliens 
are  not  lawfully  within  the  United  States. 
If  certificates  have  been  issued,  the  burden 
of  attack  is  upon  the  government;  but  if 
evidence  sufficient  to  show  that  the  original 
certificates  are  invalid  is  introduced,  deporta- 
tion may  follow.  Ng  Fung  Ho  v.  White, 
(C.  C.  A.  9th  Cir.  1920)  266  Fed.  765. 

Effect  of  marriage  to  American  citizen. — 
WTiere  a  woman  has  illegally  returned  to  the 
Cnited  States  after  having 'been  deported  as 
an  alien  prostitute,  her  status  is  not  changed 
by  her  marriage  to  an  American  citizen. 
EsB  p.  Flores,  (D.  C.  Ariz.  1921)  272  Fed. 
783. 


Dedflion  of  Secretary  of  Labor  at  cobcIq- 

sive. —  Where  a  Chinese  boy  applies  for  ad- 
mission to  this  country  on  the  alleged  ground 
that  his  father  is  a  Chinese  merchant  engaged 
in  buisinesb  in  the  Unitsd  States,  the  decision 
of  the  Secretary  of  Labor  that  the  father  is 
not  a  merchant  is  conclusive  under  this  sec- 
tion even  if  wrong.  White  t\  Fong  Gin  Gee, 
(C.  C.  A.  9th  Cir.  1920)  265  Fed.  600.  See 
also  Ex  v.  Ah  Sue,  (W.  D.  Wash.  1920)  270 
FeH.  356. 

The  determination  of  the  Secretary  of  La- 
bor in  deportation  proceedings  as  to  the  iden- 
tification of  an  alien  as  the  person  who 
entered  without  inspection  has  been  held  con- 
clufive.  Mon  Singh  r.  White,  (C.  C.  A.  9th 
Cir.  1921)  274  Fed.  513. 

The  credibility  of  witnesses  is  for  the  Secre* 
tary  of  Labor  to  pass  upon  and  his  judgment 
cannot  be  questioned  so  long  as  the  evidence 
is  Bufflcient  to  support  his  conclusion.  Chin 
Shee  1^.  White,  (0.  C.  A.  »th  Cir.  1921)  273 
Fed.  801. 

Privilege  of  counsel. —  Relief  on  habeas 
corpus  will  not  be  given  on  the  ground  that 
privilege  of  counsel  was  not  granted  where  on 
the  conclusion  of  the  preliminary  examina- 
tion the  petitioner  was  advised  of  her  right 
and  employed  counsel  and  all  of  the  testimony 
was  thereafter  taken  including  her  own  re- 
examination. Etc  p.  Ah  Sue,  (W.  D.  Wash. 
1920)  270  Fed.  356. 

The  examination  of  an  alien  where  prelim- 
inary in  character  is  permissible  under  the 
statute  without  the  presence  of  counsel  and 
if  at  subsequent  stages  he  is  represented  by 
counsel  his  constitutional  right  is  fully  pro- 
tected. Chin  Shee  v.  White,  (C.  C.  A.  9th 
Cir.  1921)  273  Fed.  801. 

Procedure. —  The  statute  expressly  provides 
for  a  summary  hearing,  and  it  is  not  required 
that  the  secretary  should,  in  a  hearing  for 
deportation,  observe  the  technical  rules  of 
law  and  procedure"  that  are  accorded  to  par- 
ties in  a  criminal  proceeding.  Chin  Shee  v. 
White,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  801. 

Evidence. —  The  ordinary  rules  of  evidence 
do  not  apply  to  proceedings  before  immigra- 
tion officers  for  deportation  of  aliens  under 
this  act.  U.  S.  f.  Uhl,  (C.  C.  A.  2d  Cir. 
1920)  266  Fed.  34. 

Irrelevant  matter  in  record. —  The  fact  that 
irrelevant  matter  is  injected  into  the  record 
is  not  material  it  being  very  improbable  that 
the  judgment  of  the  ^cretary  of  Labor  was 
controlled  in  any  degree  thereby.  Thus,  bad 
faith  or  improper  conduct  will  not  be  im- 
puted to  executive  officers  because  they  ex- 
amined the  records  or  acquainted  themselves 
with  former  official  action  as  shown- by  the 
inclusion  in  the  record,  correspondence  and 
memoranda  from  officials  of  the  department. 
Chin  Shee  r.  White,  (C.  C.  A.  9th  c:ir.  1921) 
273  Fed.  801.  The  court  said:  *'  The  second 
specification  of  error  here  presented  is  to  the 
effect  that  the  petitioner  was  not  given  a 
fair  trial,  in  that  letters,  memoranda,  state- 
ments, etc.,  from  officials  and  inspectors  of 
the  department  and  witnesses  were  considered 
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by  the  Commissioner  of  Immigration  and  the 
Assistant  Secretary  of  Lahor,  without  appris- 
ing petitioner  of  the  same,  or  giving  her  the 
right  to  be  heard  concerning  them. 

"  The  letters  and  memoranda  referred  to 
consist  of  certain  correspondence  had  between 
the  Commissioner  of  Immigration  at  Seattle, 
Wash.,  and  the  immigrant  inspector  at  Walla 
Walla,  and  between  the  Commissioner  of  Im- 
migration and  the  Commissioner  General  at 
Washington,  and  certain  statements  and  testi- 
mony of  witnesses,  accompanying  the  corre- 
spondence, which  were  taken  before  petition- 
er's arrest.  These  matters  have  been  included 
in  the  record  from  W^ashington,  and  certified 
here,  but  they  are  really  not  a  part  of  the 
record  made  upon  the  hearing  before  the  in- 
spector upon  the  charge  preferred  against 
applicant  looking  to  her  deportation  if  found 
amenable  to  the  charge. 

"  W'hile  it  is  true  that  the  Secretary  of 
Labor  might  with  propriety  take  cognizance 
of  such  correspondence  and  matter  accom- 
panying it,  it  would  be  extraordinary  to  im- 
pute bad  faith  or  improper  conduct  to  the 
executive  ofiScers  because  they  examined  the 
records  or  acquainted  themselves  with  former 
official  action.*' 

1918  Supp.,  p.  232,  sec.  20. 

.  Hearings. —  Hearings  before  administrative 
bodies,  like  the  immigration  authorities,  are 
not  subject  to  the  rules  governing  judicial 
proceedings.  The  alien  must  be  given  a  fair 
hearing,  but  the  hearing  may  be  summary. 
Hearsay  evidence  is  admissible,  and  the  find- 
ings of  fact  by  the  commissioners  conclusive, 
if  there  is  any  evidence  to  support  them.  Mor- 
rell  V.  Baker,  (C.  C.  A.  2d  Cir.  1920)  270 
Fed.  677. 

The  word  "  hearing  "  in  the  provision  that 
the  bond  shall  be  conditioned  that  the  alien 
shall  be  produced  when  required  for  a  hear- 
ing or  hearings  includes  any  hearing  whether 
preliminary  or  otherwise.  U.  S.  r.  Uhl,  (S. 
D.  N.  Y.  1920)  266  Fed.  929. 

Confinement  of  persons  ordered  deported 
as  not  illegal  restraint. —  Persons  ordered 
deported  are  not  illegally  restrained  of  their 
liberty  where  because  of  their  inability  to 
give  bia^il  they  are  kept  in  confinement,  though 
the  Department  of  Labor  is  unable  to 
promptly  enforce  its  order  of  deportation. 
In  re  Kocooud,  (N.  D.  Ohio  1920)  272  Fed. 
330.  "    . 

Duty  to  admit  to  bail — habeas  corpus.^ — 
Where  bail  has  been  fixed  the  alien  is  entitled 
to  bail  on  the  presentation  of  a  good  and 
sufficient  bond  properly  conditioned  and  for 
the  sum  required  and  where  this  right  is 
denied  habeas  corpus  will  be  granted.  U.  S. 
V.  Uhl,  (S.  D.  N.  Y.  1920)  2fi6  Fed.  929. 

Review  by  Secretary  of  Labor. — Where  the 
record  of  deportation  proceedings  was  for- 
warded to  the  Secretary  of  Labor,  before 
whom  counsel  for  the  alien  filed  a  brief  in 
his  behalf  resulting  in  an  adverse  decision 
by  the  Secretary  and  an  order  by  him  for  the 
deportation  of  the  alien,  it  was  held  that  he 


secured  every  substantial  right  that  he  could 
have  secured  b^  a  purely  formal  appeal. 
Shigezumi  v.  WTiit^,  (C.  C.  A.  9th  Cir.  1920) 
269  Fed.  %58. 

1918  Supp.,  p.  238,  sec.  32. 

Medical  treatment  of  alien  seamen —  In. 
general, — ^An  alien. seaman  on  an  American 
vessel  on  arrival  at  the  port  of  New  York  is 
entitled  to  medical  treatment,  at  the  Marine 
Hospital  if  sick,  and  if  it  is  not  accorded 
him  by  the  immigration  officials  the  master 
is  justified  in  sending  him  to  the  hospital, 
and  while  he  is  detained  there  the  master 
and  the  ship  are  relieved  from  responsibility 
and  cannot  be  charged  with  negligence  under 
this  section  because  of  his  release  by  the 
hospital  authorities.  The  Santa  Elena,  (S. 
D.  5;.  Y.  1920)  271  Fed.  347. 

Expense  of  medical  treatment, —  There  is 
nothing  in  this  section  which  indicates  an 
intention  to  make  a  vessel  liable  for  the  medi- 
cal treatment  of  an  alien  employed  on  board 
who  is  excluded  from  admission  into  the 
United  States.  From  the  fact  that  a  tem- 
porary landing  for  medical  treatment  is  ex- 
cepted from  the  prohibition  of  the  landing 
of  an  excluded  alien,  it  is  not  to  be  implied 
that  such  landing  and  treatment  are  subject 
to  be  made  compulsory  and  at  the  expense 
of  the  vessel  on  board  which  such  alien  was 
employed.  But  payment  by  an  American 
registered  vessel  of  the  expense  of  a  seaman's 
medical  treatment  in  a  hospital,  the  payment 
not  being  made  u:ider  legal  compulsion  or 
involuntarily,  cannot  be  set  up  as  a  counter-* 
claim  against  the  seaman's  demand  for  wages. 
The  Coniscliff,  (C.  C.  A.  5th  Cir.  1921)  270 
Fed.  206,  reversing  (D.  C.  Ala.  1920)  266 
Fed.  959. 

1918  Supp.,  p.  239,  sec.  35. 

Medical  treament  of  seaman  at  expense  of 
vessel. —  Under  this  provision  "  a  finding  that 
the  vessel,  or  one  acting  in  its  behalf,  was  at 
fault  in  the  respect  stated  when  the  excluded 
alien  was  shipped  or  engaged  and  taken  on 
board  is  made  a  prerequisite  to  the  £nforced 
treatment  in  a  hospital  of  such  alien  at  the 
expense  of  the  vessel.  It  is  not  thought  that 
a  statute  which  makes  provision,  in  stated 
circumstances,  for  the  medical  treatment  of 
an  excluded  alien  at  the  expense  of  the  vessel 
which  brought  such  alien  to  this  country, 
properly  can  be  given  the  effect  of  authoriz- 
ing immigration  officials  to  subject  a  vessel 
to  such  an  expense  in  a  case  not  provided 
for  by  statute.  The  circumstance  that  the 
right  to  exercise  the  power  granted  was  made 
subject  to  specified  conditions  indicates  the 
absence  of  intention  to  confer  the  power  un- 
conditionally and  without  qualification,  or  in 
respect  of  a  vessel  not  shown  to  be  within  the 
terms  of  section  35,  to  wit:  'Any  vessel  carry- 
ing passengers  between  a  port  of  the  United 
States  and  a  jK)rt  of  a  foreign  country.' 
The  Coniscliff,  (C.  C.  A.  6th  Cir.  1921)  270 
Fed.  206. 
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1918  Supp.,  p.  240,  sec.  38. 

Effect  on  right  to  deport. —  The  right  to 
deport  under  section  19  of  this  act  an  alien 
who  entered  prior  to  its  passage  is  not  barred 
by  this  section.  Mon  Singh  v.  White,  (C.  C. 
A.  9th  Cir.  1921)  274  Fed.  613. 

1919  Supp.,  p.  71,  sec.  1.     [Alien 

members,  etc] 

Construction! — Statutory  restrictions  on 
immigration  should,  if  possible,  be  construed 
in  accordance  with  the  spirit  as  well  as 
within  the  letter  of  the  Constitution,  includ- 
ing the  First  Amendment  and  its  declaration 
for  freedom  of  speech,  press,  and  assemblage. 
Nor  should  it  be  overlooked  that  the  words 
"overthrow  the  government  of  the  United 
States  by  force  or  violence  "  are  found  in  a 
context  which  indicates  that  Congress  had  in 
mind  military  insurrections  of  the  ordinary 
kind,  and  bombing  and  assaesination  attacks 
on  the  government.  Colyer  v.  Skeffington, 
(D.  C.  Mass.  1920)   265  Fed.  17. 

Advocating  overthrow  of  government. —  In 
U.  S.  V,  Uhl,  (C.  C.  A.  2d  Cir.  1921)  271 
Fed.  676,  it  was  said:  "Mere  personal  ab- 
stention from  violence,  or  even  from  violent 
language,  does  not  secure  immunity,  if  the 
result  of  the  gentlest  and  most  guarded 
speech  is  to  advocate  or  teach  that  which 
the  statute  condemns.  The  *  philosophic ' 
anarchist  is  an  anarchist  nevertheless.  Lopez 
t?.  Howe,  259  Fed.  401,  170  C.  C.  A.  377. 
Since  in  this  or  in  any.  similar  case  we  can- 
not be  concerned  with  the  weight  of  the  evi- 
dence, but  only  with  the  existence  thereof, 
it  is  not  useful  to  state  or  comment  upon 
what  Oeorgian  was  proved  to  have  done, 
what  he  admitted  having  done,  or  what  he 
himself  said  of  his  own  teachings,  advocacy, 
or  opinions. 

"  We  express  no  opinion  as  to  the  result 
upon  our  minds  of  the  evidence  adduced  at 
the  deportation  hearing,  beyond  this,  viz., 
there  was  evidence,  indeed  it  was  admitted, 


that  though  he  did  not  and  does  not  believe 
in  the  immediate  overthrow  of  the  govern- 
ment of  the  United  States  that  position  is 
not  the  result  of  any  affection  for  the  same 
or  approval  of  this  republic,  nor  of  any  ob- 
jection to  force  and  violence  per  se,  but  only 
results  from  an  opinion  that  the  time  is  not 
ripe.  Ripeness,  is  to  be  attained  by  teaching, 
and  by  the  dissemination  of  the  style  of  liter-  • 
ature  which  it  is  his  business  to  circulate; 
when  the  time  is  ripe,  it  is  to  be  hoped  that 
force  and  violence  will  not  be  necessary,  but 
they  will  be  appropriate  as  soon  as  they  are 
likely  to  prevail. 

"  However  fantastic  the  above-outlined  so- 
cial program  may  seem,  it  is  impossible  to 
say  that  a  professed  and  avowed  effort  to 
hasten  its  consummation  is  not  evidence  of 
that  which  the  statute  forbids." 

Torce"  as  including  general  strikes. — 
Congress  did  not  intend  by  the  use  of  the 
word  "  force "  in  this  section  to  condemn 
the  general  strike  when  advocated  as  a  politi- 
cal weapon  by  aliens.  Colyer  v,  Skefl&ngton, 
(D.  C.  Mass.  1920)  265  Fed.  17. 

1919  Supp.,  p.  72,  sec.  2. 

Procedure  under  act. —  This  act  "contem- 
plates a  summary  investigation,  and  not  a 
judicial  trial.  The  formalities  of  procedure 
and  the  rules  which  govern  the  admissibility 
of  evidence  in  a  judicial  trial  are  not  con- 
trolling in  such  proceedings.  A  series  of 
decisions  in  the  Supreme  Court  has  settled  it 
that  hearings,  like  the  one  in  question  here, 
and  tried  before  executive  officers,  are  con- 
clusive when  fairly  conducted.  To  success- 
fully attack  them  before  the  courts,  it  must 
appear  that  the  proceedings  were  manifestly 
unfair,  that  the  executive  officers  acted  in 
such  manner  as  prevented  a  fair  investiga- 
tion, or  it  must  be  shown  that  there  was  a 
manifest  abuse  of  discretion.  In  other  cases 
the  order  of  the  executive  officer  within  the 
authority  of  the  statute  is  final."  U.  S.  v. 
Uhl,  (CCA.  2d  Cir.  1920)  266  Fed.  646. 


IMPORTS  AND  EXPORTS 


Vol.  Ill,  p.  712,  sec.  27.     [First  ed., 

vol.  X,  p.  115.] 

Purpose  of  section. —  This  '*  section  was  in 
the  nature  of  a  customs  regulation,  to  pro- 
vent  the  American  public  from  being  deceived 
by  simulated  name.  In  other  words,  simu- 
lated trade-marks  were  to  be  excluded  from 
importation,  so  as  to  safeguard  the  American 
public;  but  there  is  nothing  in  that  section 
which  was  intended  to  or  purported  to  pass 
upon  the  question  as  to  whether  any  given 
trade-mark  was  valid  as  matter  of  law  as 
between  contending  parties."  Bourjois  v. 
Katzel,  (S.  D.  N.  Y.  1920)  274  Fed.  856. 


What  may  be  excluded. —  Under  this  sec- 
tion, the  customs  authorities  may  only  ex- 
clude an  article  "of  imported  merchandise 
which  shall  copy  or  simulate  the  name  of 
any  domestic  manufacture.  ♦  •  ♦"  Thus, 
if  an  article  is  genuine,  in  the  sense  of  de- 
fendant's box,  it  may  be  imported  into  this 
country,  and  cannot  be  stopped  at  the  door 
of  the  custom  houKO;  but  whether  or  not 
the  article  may  be  marketed  here  under  a 
particular  trade-mark  is  a  question  to  be 
determined  in  ascertaining  the  rights  of  par- 
ties, quite  irrespective  of  this  section.  Bour- 
jois i;.  Katzel,  (S.  D.  N.  Y.  1920)  274  Fed. 
856. 


INDIANS 


463 


Vol.  Ill,  p.  725,  sec.  2.     [First  ed., 

1916  Supp.,  p.  62.] 

"  The  statute  rateee  a  presumption  of  fact. 
It  is  the  presumption  of  one  fact  baeed 
upon  another  proven  fact;  that  is,  the  pre- 
sumption of  importation  arising  from  the 
proven  fact  of  possession.  The  majority  of 
the  court  are  of  the  opinion  that  the  juris- 
diction of  the  court  over  the  subject  matter 
may  be  established  by  such  proof  and  pre- 
sumption thus  created.    We  think  that  Con- 


gress had  power  to  create  the  presumption 
under  the  power  accorded  to  it  by  the  Con- 
stitution to  regulate  foreign  commerce."  Toy 
V.  U.  S.,  (G.  C.  A.  2d  Cir.  1920)  256  Fed.  326. 
Indictments. — An  indictment  charging  the 
concealment  of  smoking  opium  in  violation 
of  this  section  may  be  properly  consolidated 
and  tried  with  an  indictment  charging  the 
manufacture  of  smoking  opium  in  violation 
of  section  1  of  the  Act  of  Dec.  17,  1914  (4 
Fed.  Stat.  Ann.  (2d  ed.)  p.  173).  Toy  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1&20)   266  Fed.  32«. 
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Vol.  Ill,  p.  760,  sec.  2078.     [First 

ed.,  vol.  Ill,  p.  356.] 

Extent  of  prohibition  of  interest. —  The 
prc^ibition  of  this  section  against  any  in- 
terest or  concern  in  any  trade  with  Indians, 
except  for  and  on  account  of  the  United 
States,  on  the  part  of  any  person  employed 
in  Indian  affairs,  is  not  confined  to  trans- 
actions involving  lands  or  other  property  in 
respect  to  which  the  government  has  an  in- 
terest or  control.  U.  S.  v.  Hutto,  (1921) 
236  U.  S.  — ,  41  S.  Ct.  541,  65  U.  S.  (L.  ed.) 

An  attorney  at  law  appointed  as  a  special 
assistant  to  the  Attorney  Ceneral  to  assist 
in  the  institution  and  prosecution  of  suits 
to  set  aside  deeds  made  to  certain  allotments 
in  an  Indian  agency,  comes  within  the  pur- 
view of  this  section  and  may  not  purcnase 
land  from  the  heirs  of  a  deceased  Indian 
allottee.  Bluejacket  v.  Ewert,  (C.  C.  A.  8th 
Cir.  1920)  266  Fed.  823,  wherein  it  was  said: 
'*  The  facts  in  the  present  case  do  not  disclose 
the  direct  exertion  of  any  influence  over  the 
Indians.  It  is  not  shown  that  the  defendant 
ever  saw  or  communicated  with  any  of  the 
plaintiffs  or  that  the  Indians  were  conscious 
that  defendant  was  employed  in  Indian  af- 
fairs. The  presumption  is  that  the  rules 
established  by  the  Secretary  of  the  Interior 
governing  sales  of  inherited  Indian  lands 
were  followed  by  the  officials  in  charge  of 
that  sale;  that  defendant's  bid  for  these 
lands  was  delivered  to  the  Indian  agent  and 
by  him  transmitted  to  the  Secretary,  together 
with  all  the  proceedings  and  the  report  oi 
the  agent,  and  with  a  showing  that  there 
was  no  agreement  or  understanding  between 
defendant  and  plaintiffs.  So  far  as  appears 
the  defendant  was  but  a  passive  recipient  of 
a  conveyance  from  the  Indians.  Exercising 
its  undoubted  authority,  the  government 
offered  the  property  for  sale,  advertised  it, 
made  the  appraisal,  received  the  bids,  decided 
upon  approval  of  its  acceptance  by  the  In- 
dians, approved  the  deed,  and  controlled  the 
receipt  and  disposition  of  the  purchase  price. 

"  The  defendant  therefore  claims  that  he 
was  not  engaged  in  any  trade  with  the  In- 


dians, but  that  his  dealing  was  with  the 
United  States.  This  view  ignores  the  fact 
that  the  plaintiffs  in  deciding  whether  to 
refuse  or  accept  defendant's  bid,  and  in  exe- 
cuting the  deed  to  defendant  as  grantee  may 
have  signed  it  because  of  con-fidence  in  his 
official  position  and  his  relation  to  the  In- 
dians. One  purpose  of  the  statute  is  to  pre- 
vent the  possible  play  of  official  influence 
over  the  mind  of  the  Indian  in  his  considera- 
tion of  any  proposed  trade  with  him.  An- 
other purpose  is  to  preserve  loyalty,  or  at 
least  disinterestedness  toward  the  Indian's 
interests  by  those  employed  in  Indian  affairs. 
If  it  were  held  that  the  statute  did  not  apply 
to  a  trade  between  an  official  of  the  Indian 
department  and  the  Indian  except  where  the 
Indian  was  conscious  that  he  was  dealing 
with  such  an  employ^  the  way  would  be  open, 
for  employes  and  officers  of  the  Indian  de- 
partment to  take  advantage  of  their  knowl- 
edge of  the  Indians'  affairs  and  of  their  needs, 
to  make  purchases  or  sales  for  their  own 
benefit  through  third  persons,  agents  and 
corporations.  Similarly,  officers  and  em- 
ployes of  the  Indian  department  at  Wash- 
ington or  at  any  agency  could  trade  with 
Indians  living  at  a  distance  if  they  were  not 
acquainted  with  their  official  positions.  The 
statute  is  not  confined  in  terms  to  trade  with 
the  Indians,  when  the  Indian  is  conscious  of 
the  position  of  the  official,  nor  when  an  efiect 
upon  the  trade  by  the  use  of  his  official 
position  is  demonstrated,  and  such  a  con- 
struction would  be  contrary  to  the  practical 
interpretation  that  has  been  placed  upon  the 
statute  by  the  Indian  department  ever  since 
its  enactment.  The  conclusion  is  that  the 
statute  applied  to  the  taking  of  the  deed  by 
the  defendant." 

Vol.  Ill,  p.  794,  sec.  2116.    [First 

ed.,  vol.  Ill,  p.  373.] 

Alienation     by     individual     Indiana. —  To 

same  effect  is  original  annotation,  see  U.  S. 
V.  Bovlan,  (C.  C.  A.  2d  Cir.  1920)  265  Fed. 
105,  affirming  (X.  D.  N.  Y.  1919)  256  Fed. 
468. 
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Vol.  Ill,  p.  795,  sec.  2117.    iFirst 

ed.,  vol.  Ill,  p.  374.] 

Where  a  grazing  lease  of  tribal  lands  ex- 
pressly limits  the  number  of  cattle  which 
may  be  grazed  on  the  leased  premises,  an 
agreement  to  pay  for  any  excess  of  o?ittle 
grazing  thereon  is  not  invalid  as  being  an 
agreement  to  pay  for  violating  the  statute 
by  placing  cattle  on  the  reservation  without 
the  consent  of  the  tribe.  Kirby  v.  U.  S.,  (C. 
C.  A.  9th  Cir.  1921)  273  Fed.  391. 

Vol.  Ill,  p.  819,  sec.  15.     [First  ed., 

vol.  Ill,  p.  490.] 

The  finding  of  the  Land  Department  is 
concluaiye  that  an  Indian  admitted  to  the 
benefits  of  the  Homestead  Law  under  this 
section  has  abandoned  his  tribal  relations. 
In  re  Wo-gin-up's  EsUte,  (Utah  1920}  192 
Pac  267. 

Vol.  Ill,  p.  830,  sec.  6.     [First  ed., 
1909  Supp.,  p.  204.] 

Right  to  vote — Trust  patent  Indians  hold- 
ing allotted  lands  under  the  federal  act  of 
May  8,  1900  (Burke  Act),  amending  Dawes 
Act,  who  have  become  civilized  persons  of 
Indian  descent,  and  who  have  severed  their 
tribal  relations  for  two  years  next  preceding 
an  election,  may  be  qualified  electors  at  such 
election,  under  article  2,  S  121,  Const.  N.  D. 
as  amended.  Swift  i*.  Leach  (N.  D.  1920) 
178  N.  W.  437. 

Conclusiyeneaa  of  determination  of  com- 
missioB. —  The  adjudication  of  the  conunis- 
sion  as  to  who  should  be  enrolled  as  citizens 
and  as  to  what  land  should  be  allotted  to 
them,  has  been  held  conchisive  and  impervious 
to  collateral  attack.  U.  S.  v.  Atkins,  (C.  C. 
A.  8th  Cir.  1920)   268  Fed.  923. 

Finding  of  secretary  conclusive. —  By  au- 
thority of  the  provisions  of  this  section,  as 
amended  by  act  of  May  8,  1900  (:W  Stat.  182, 
183),  and  the  act  of  June  25,  1910  (36  Stat. 
855),  which' was  made  applicable  to  Okla- 
homa by  the  act  of  the  Congress  of  February 
14,  1913,  the  Secretary  of  the  Interior  was 
vested  with  authority  to  ascertain  the  legal 
heirs  of  deceased  Indians  and  caused  to  be 
issued  to  said  heirs,  in  their  name,  a  patent  in 
fee  simple  for  the  lands  being  held  in  trust 
by  the  United  States  for  the  original  allottee, 
and  the  action  of  the  Serretarv  of  the  Interior 
in  determining  the  legal  heirs  of  such  de- 
ceased Indians  in  accordance  with  the  nu- 
thoritv  granted  is  conclusive  and  final. 
MazHe  v.  Jefferson  Trust  Co.,  (Okla.  1921) 
198  Pac.  319. 

Certiorari  will  not  lie  for  the  purpose  of 
reviewing  an  administrative  order  made  by 
the  Seoretarv  of  the  Interior  under  this  sec- 
tion.  Mickadiet  r.  Payne,  (App.  Cas.  D.  C. 
1920)  266  Fed.  194. 


Vol.  Ill,  p.  837,  sec.  3.     [First  ed., 

vol.  Ill,  p.  500.] 
Grating  lease  constmed  and  rigbts  there- 
under determined,  see  Kirby  v.  U.  S.,  (€.  C 
A.  9th  Cir.  1921)  273  Fed.  391. 

Vol.  Ill,  p.  846,  sec.  7.     [First  ed., 

vol.  Ill,  p.  505.] 
Necessity  of  confirmation  of  sale  of  minor 
heirs'  interests. —  A  confirmation  by  the 
county  court  of  the  report  of  a  guardians' 
sale  of  the  interests  of  minor  heirs  in  land, 
is  not  necessary  under  this  section.  Blue- 
jacket V.  Ewert,  (C.  C.  A.  8th  Cir.  1920) 
265  Fed.  823. 

Vol.  Ill,  p.  850.     [N oncompeient  Ivr 
dians,  etc.]       [First   ed.,   1909 

Supp.,  p.  228.] 

Meaning:  of  "  noncompetent** — As  to  the 
meaning  of  the  word  "  noncompetent "  as 
used  in  this  section,  the  court,  in  U.  8.  r.  Kez 
Perce  County,  (D.  C.  Idaho  1917)  267  Fed. 
495,  said:  ''In  passing  upon  the  original 
motion,  the  meaning  of  the  term  'noncom- 
petent,' as  here  used,  was  not  discussed,  and 
I  accepted  it  as  being  the  equivalent  of  '  in- 
competent,' and  as  implying  legal  incapacity, 
due  to  nonage,  im'becility,  oj  insanity.  But 
upon  further  consideration  I  am  persuaded 
that  euch  restriction  is  too  narrow.  While 
undoubtedly  the  '  competency  *  of  an  Indian 
is  generally  understood  to  imply  a  ment<«l 
capacity,  it  is  to  be  inferred,  from  expres- 
sions in  both  the  acts  of  Congress  and  in  re- 
ported judicial  decisions,  that  there  is  in  the 
legislative  and  judicial  mind  a  close  connec- 
tion 'between  the  mental  status  of  the  Indian 
and  his  power  or  right  to  alienate  his  land, 
anl  that  therefore  in  practice  the  legal  power 
to  alienate  implies  mental  competency,  an  J, 
upon  the  other  hand,  the  absence  of  such 
power  or  right  implies  incompetency. 
♦  *  *  The  view  seems  to  be  unavoidable 
that  Congress  intended  to  use  the  term  '  non- 
competent  '  as  descriptive  of  an  Indian  hold- 
ing only  a  trust  patent  or  other  patent  con- 
taining restrictions  against  alienation,  or, 
what  is  perhaps  the  equivalent,  an  Indian  to 
whom,  even  though  he  may  be  actually  com- 
petent, a  certificate  of  competency  has  not 
been  issued  by  the  Secretary  of  the  Interior, 
and  that  therefore  the  description  'noncom- 
petent Indian  *  is  inclusive  of  all  Indians 
who  are  without  full  power  to  alienate  their 
property." 

Presumption  as  continnance  of  incom- 
petency.—  There  is  a  presumption,  conclusive 
upon  the  courts,  that  until  the  restriction 
against  alienation  is  removed  in  the  manner 
provided  by  Taw,  either  through  the  lapse  of 
time  or  the  positive  action  of  the  Secretary  of 
the  Interior,  the  allottee  continues  to  be  an 
"  incompetent "  Indian,  at  least  in  eo  far  as 
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concerns  the  land  to  which  the  restriction  re- 
lates. U.  S.  V.  Nez  Perce  County,-  (D.  C. 
Idaho  1917)  207  Fed.  495. 

Vol.  Ill,  p.  851,  sec.  1.  [First  ed, 
1909  Supp.,  p.  237.] 

Exemption  from  taxation. —  Where  th« 
allottees  died  before  the  expiration  of  the 
trust  period  and  the  proceeds  received  from  a 
sale  of  the  lands  as  authorized  by  this  section 
were  invested  in  other  lands  it  has  been  held 
that  the  lands  so  acquired  are  exempt  from 
taxation  during  the  trust  period. by  the  state 
and  its  municipal  subdivisions.  U.  S.  t*. 
Yakima  County,  (E.  D.  Wash.  1921)  274 
Fed.   115. 

Vol.  Ill,  p.  863,  sec.  1.  [Indian  trust 
allotments^  etc.  ]  [First  ed.,  1912 
Supp.,  p.  96.] 

ConstitntioBAlity. — "The  question  of  the 
yalidity  and  effect  of  that  act,  and  of  the 
jurisdiction  of  the  Secretary  of  the  Interior 
to  hear,  ascertain  and  decide  who  were  the 
parties  entitled  by  descent  to  the  allotment!) 
of  deceased  Indians  described  therein,  has 
been  repeatedly  considered  and  conclusively 
determined  by  the  Supreme  Court  and  by 
other  federal  courts,  and  they  have  uniformly 
sustained  the  act,  the  power  of  the  Congress 
to  enact  it,  the  jurisdiction  of  the  Secretary 
to  decide  the  questions  of  heirship,  and  the 
finality  of  his  decisions."  Dixon  v.  Cox,  (C. 
C.  A.  8th  Cir.  1920)  268  Fed.  286. 

Power  and  juritdiction  of  Secretary  of  the 
Interior. —  The  fact  that  the  Secretary  of  the 
Interior  has  decided  that  a  certain  person  is 
not  the  sole  heir  of  a  certain  deceased  Indian 
does  not  exhaust  his  power  so  as  to  preclude 
him  from  subsequently  determining  who  aro 
the  heirs.  Dixon  r.  Cox,  (C.  C.  A.  8th  Cir. 
1»20)  268  Fed.  286. 

Keatricted  allotments  covered  by  section. — 
Restricted  as  well  as  trust  allotments  must  be 
held  to  be  comprehended  by  the  provisions 
of  this  section,  that  "when  any  Indian  to 
whom  an  allotment  of  land  has  been  made,  or 
may  hereafter  be  made,  dies  before  the  expira- 
tion of  the  trust  period  and  before  the  is- 
suance of  a  fee-simple  patent,  without  having 
made  a  will  disposing  of  said  allotment  as 
hereinafter  provided,  the  Secretary  of  the 
Interior,  upon  notice  and  hearing,  under  such 
rules  as  he  may  prescribe,  shall  ascertain 
the  legal  heirs  of  such  decedent,  and  his  de- 
cision thereon  shall  be  final  and  conclusive/' 
in  view  of  the  legislative  and  departmental 
construction  of  that  section  as  authorizing  a 
determination  of  the  heirs  of  both  classes  of 
deceased  allottees.  U.  S.  r.  Bowling.  (1921) 
256  U.  8.  — ,  41  S.  Ct  561,  65  U.  8.  (L  sd)— 

The  certification  of  the  competency  of  the 
grantee  under  a  restricted  patent  ipso  facto 
operates  to  revise  the  patent.    U.  S.  v.  Nes 


Perce  County,   (D.  C.  Idaho  1917)   267  Fed 
495. 

Deposit  of  Indian  moneys  in  bank. —  The 
provision  in  this  section  as  to  the  deposit  of 
Indian  moneys  in  bank  is  said  to  be  permis- 
sive and  not  mandatory.  U.  S.  v.  Nez  Perce 
County,   (D.  C.  Idaho  1917)   267  Fed.  495. 

Conclusiveness  of  decision  of  Secretary  of 
the  Interior. —  The  Secretary  of  the  Interior 
has  jurisdiction  to  determine  the  question  of 
heirship  and  his  finding  is  final  and  con- 
clusive. Chase  v.  V.  S-,  (C.  C.  A.  8th  Cir. 
1921)  272  Fed.  684.  To  same  effect,  see 
Maz-He  v.  Jefferson  Trust  Co.,  (Oklo.  1921) 
198  Pac.  319. 

But  the  Secretary's  decision  on  the 
question  of  heirship  like  the  decision 
of  the  Land  Department,  of  the  Dawrs 
Commission,  and  of  other  qiiasi  judicial 
tribunals,  may  undoubtedly  be  avoided  by  a 
suit  in  a  court  of  equity  on  account  of  fraud 
which  induced  it,  on  account  of  error  of  law 
upon  facts  found,  conceded,  or  established 
beyond  dispute  at  the  hearing  before  him,  or 
on  the  ground  that  at  the  close  of  such  hear- 
ing there  was  no  evidence  to  support  his  find- 
ing on  a  material  issue  of  fact  which  con* 
trolled  the  result.  Dixon  v.  Cox,  (C.  C.  A. 
8th  Cir.  1920)   268  Fed.  285. 

Remedies  of  United  States. —  "For  the 
protection  of  the  United  States  in  the  execu- 
tion of  its  trust  powers,  the  performance  of 
its  duties  to  its  Indian  wards,  and  the  exer- 
cise of  the  exclusive  jurisdiction  of  the  Secre- 
tary of  the  Interior  in  respect  of  the  approval 
of  leases  during  the  restricted  period  against 
obstruction  and  trespass,  the  United  States  is 
not  remitted  to  the  ordinary  legal  remedies  of 
ejectment  and  wrongful  detainer,"  but  may 
invoke  the  equity  power  of  the  court  to  grant 
injunctive  relief.  Chase  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1921)   272  Fed.  684. 

Pleading  and  proof  in  attack  on  decision. 
—  "  If  one  would  attack  the  finding  of  facts 
of  a  quasi  judicial  tribunal  like  the  Secretary 
or  the  Land  Department,  upon  the  ground 
that  there  was  no  substantial  evidence  to 
support  it,  he  must  allege  and  prove,  not  only 
that  there  was  a  mistake  in  the  finding  or 
findings,  but  the  evidence  before  that  tribunal 
or  Secretary  from  which  the  alleged  mistake 
resulted,  before  any  court  can  enter  upon  the 
consideration  or  decision  of  anv  issue  of  fact 
determined  at  the  hearing  by  such  tribunal 
or  Secretary."  Dixon  t\  Cox,  (C.  C.  A.  8th 
Cir.  1920)  268  Fed.  285. 

Vol.  Ill,  p.  855,  sec.  2.    [First  ed., 

1914  Supp.,  p.  170.] 

Effect  of  state  laws  of  descent  on  wills 
executed  under  this  section. —  The  prohibi- 
tion of  Oklahoma  Code,  §  8341,  against  the 
bequest  by  a  married  man  or  woman  of  more 
than  two  thirds  of  his  or  her  property  aw:iy 
from  the  other  spouse,  cannot  foe  invoked  to 
defeat  the  will  of  an  Indian  married  woman. 
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the  allottee  of  restricted  lands,  who  died  be* 
fore  the  expiration  of  the  trust  or  restrictive 
period,  by  which  she  devised  to  her  children 
and  grandchildren  such  lands  and  all  trust 
funds  held  by  the  United  States  to  her  use 
and  benefit,  in  view  of  the  provisions  of  this 
section,  that  one  having  an  interest  in  any 
allotment  held  under  trust,  or  other  patent 
containing  restrictions  on  alienation,  shall 
have  the  right,  prior  to  the  expiration  of  the 
trust  or  restrictive  period,  and  before  the 
issuance  of  a  fee-simple  patent,  or  the  re- 
moval of  restrictions,  to  dispose  of  such 
property  by  will,  in  accordance  with  regula- 
tions to  be  prescribed  by  the  Secretary  of 
the  Interior,  who  may  approve  or  disapprove 
the  will,  either  before  or  after  the  death  of 
the  testator,  and  that  neither  circumstance 
shall  operate  to  terminate  the  trust  or  re- 
strictive period,  but  the  Secretary  of  the  In- 
terior may,  in  his  discretion,  cause  a  patent 
in  fee  to  be  issued  to  the  devisee  or  devisees. 
Blanset  t?.  Cardin,  (1921)  256  U.  S.  — , 
41  S.  Ct.  519,  65  U.  S.  (L.  ed.),  affirming 
(O.  C.  A.  8th  Cir.  1919)   261  Fed.  309 

Vol.  Ill,  p.  866,  sec.  9.     [First  ed., 
1909  Supp.,  p.  194.] 

Constitutionality. —  Congress  acted  clearly 
within  its  authority,  in  constituting  the 
governor  of  the  Choctaw  Nation  the  represen- 
tative of  the  defendants,  upon  whom  notice 
of  the  suit,  contemplated  by  this  act,  and 
the  Act  of  May  28,  1908,  §  27,  for  the  re- 
covery for  services  rendered  and  expenses  in- 
curred in  securing  Mississippi  Choctaw 
Indians  rights  of  citizenship  in  the  Choctaw 
Nation,  was  to  be  served  in  their  behalf,  and 
in  designating  the  Attorney  General  of  the 
I][nited  States  as  their  attorney  to  appear 
and  defend  the  suit,  the  government's  trus- 
teeship of  the  funds  of  these  Indians,  and  its 
guardianship  over  their  interests  in  the 
allotted  lands,  not  making  it  necessary  that 
the  United  States  be  a  party  to  the  proceed- 
ing. Indians  were  not  deprived  of  their  prop- 
erty without  due  process  of  law  by  the  pro- 
visions of  this  act,  and  the  Act  of  May  29, 
1908,  S  27,  authorizing  the  court  of  claims  to 
hear,  consider,  and  adjudicate  the  claims 
against  the  Mississippi  Choctaws  of  certain 
persons  for  services  rendered  and  expenses  in- 
curred in  the  matter  of  the  claims  of  the 
Mississippi  Choctaws  to  citizenship  in  the 
Choctaw  Nation,  and  to  render  judgment 
thereon  on  the  principle  of  quantum  meruit 
in  such  amounts  as  may  appear  equitable  or 
justly  due  therefor,  which  judgment,  if  any, 
shall  be  paid  from  any  funds  now  or  here- 
after due  such  Choctaws  by  the  United  States, 
and  declaring  that  the  lands  allotted  to  the 
Mississippi  Choctaws  are  subject  to  a  lien 
to  the  extent  of  any  judgment  so  rendered, 
and  constituting  the  governor  of  the  Choc- 
taw Nation  the  representative  of  the  de- 
fendants, upon  whom  notice  of  the  suit  waa 


to  be  served  in  their  behalf,  and  designat- 
ing the  Attorney  General  of  the  United 
States  as  their  attorney  to  appear  and  de- 
fend the  suit.  Winton  v.  Amos,  (1921)  255 
U.  S.  373,  41  S.  Ct.  342,  65  U.  S.  (L.  ed.)— . 
See  51  Ct.  CI.  284;  62  a.  CI.  90. 

Equitable  suit  against  claaa. —  The  juris- 
dictional Acts  of  April  26,  1906,  |  9,  and  May 
29,  1908,  §  27.  authorizing  the  court  of  claims 
to  hear,  consider,  and  adjudicate  the  claima 
against  the  Mississippi  Choctaws  of  certain 
persons  for  services  rendered  and  expenses  in- 
curred in  the  matter  of  the  claims  of  the 
Mississippi  Choctaws  to  citizenship  in  the 
Choctaw  Nation,  and  to  render  judgment 
thereon  on  the  principle  of  quantum  meruit 
in  such  amounts  as  may  appear  equitable  or 
justly  due  therefor,  which  judgment,  if  any, 
shall  be  paid  from  any  funds  now  or  hereafter 
due  such  Choctaws  by  the  United  States,  and 
declaring  that  the  lands  allotted  to  the  Mis- 
sissippi Choctaws  are  subject  to  a  lien  to 
the  extent  of  any  judgment  so  rendered, 
contemplate,  not  an  action  in  personam  to 
establish  a  personal  liability  against  in- 
dividual Indians  or  a  group  of  Indians, 
but  a  suit  of  an  equitable  nature  against 
that  class  of  Mississippi  Choctaws  who, 
through  successful  assertion  of  the  right  of 
citizenship  in  the  Choctaw  Nation,  acquired 
allotments  of  lands  in  what  formerly  was 
the  tribal  domain,  and  a  participation  jn 
funds  held  in  trust  by  the  United  States; 
a  suit  having  the  object  of  imposing  an 
equitable  charge  upon  their  funds  and  lands 
for  a  reasonable  and  proportionate  con- 
tribution toward  the  value  of  servi^s 
rendered  and  expenses  incurred  by  the 
claimants  in  securing  for  aaid  class  of 
Indians  a  beneficial  participation  in  the 
trust  estate.  Winton  v.  Amos,  (1921)  255 
U.  S.  373,  41  S,  Ct.  342,  65  U.  S.  (I*  ed.)— . 
See  51  Ct.  CI.  284;  52  Ct.  CI.  90. 

Recovery  for  professional  serricea  to  In- 
diana before  congressional  committees. —  Pro- 
fessional services  before  Congress  and  its 
committees,  individual  representatives  and 
Senators,  the  Dawes  Commiesion,  etc.,  in- 
tended to  establish  the  right  of  the  Missis- 
sippi Choctaws  to  participation  in  the 
material  benefits  of  citizenship  in  the  Choc- 
taw Nation,  and  to  secure  such  legislation  by 
Congress  as  might  be  needed  for  the  practical 
attainment  of  the  object  sought,  though  ren- 
dered under  particular  contracts  of  employ- 
ment by  many  individual  Mississippi  Choc- 
taws, but  with  the  object,  incidentally,  of 
benefiting  the  Mississippi  Choctaws  as  a  clasa, 
will,  whether  such  contracts  be  valid  or  not, 
support  the  suit  authorized  by  this  Act  of 
April  26,  1906,  f  9,  and  the  Act  of  May  29, 
1908,  §  27,  to  be  brought  in  the  court  of 
claims  to  impose  an  equitable  charge  for  re- 
imbursement and  compensation  on  the  basis 
of  quantum  meruit  upon  the  interest  of  those 
beneficiaries  who  received  the  benefit,  pro- 
vided that  the  services  rendered  were  sub- 
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•tantially  instnimental  in  producing  a  result 
beneficial  to  the  class  of  cestuis  que  trustent 
upon  whoee  interests  the  charge  is  to  be  im- 
posed. Winton  v.  Amos,  (1921)  255  U.  S. 
373,  41  S.  Ct.  342,  65  U.  S.  (L.  ed.)— •  See 
51  Ct.  CI.  284;  52  Ct.  CI.  90. 

Vol.  Ill,  p.  872,  sec.  19.     [First  ed., 
1909  Supp.,  p.  199.] 

Act  of  alienation  as  within  prohibition  of 
section. — "An  aot  of  alienation  might  be 
clearly  within  the  prohibition  of  the  language 
of  the  statute  contemplating  the  reimposing 
of  restrictions  removed  by  legislative  act,  and 
yet  not  be  within  the  prohibition  when  it  re- 
lates to  the  removal  of  restrictions  as  to  the 
alienation  of  surplus  allotment  of  a  full-blood 
member  of  the  Five  Civilized  Tribes  by  an 
act  of  the  Secretary  of  the  Interior,  which 
was  preceded  by  a  quasi  iudicial  investiga- 
tion.'' U.  S.  V.  Smith,  (E.  D.  Okla.  1920) 
266  Fed.  740. 

Deed  in  execution  of  contract  made  befora 
act. — This  section  is  not  retroactive,  but  it 
does  render  invalid  any  deed  made  by  a 
Choctaw  Indian  after  the  passage  of  such  act 
if  said  deed  was  made  in  carrying  out  a  con- 
tract for  the  sale  of  his.  restricted  lands, 
entered  into  before  the  passage  of  euch  act*. 
Johnston  t^.  Burnett,  (Okla.  1921)  198  Piic. 
489.      • 

Alienation  by  wilL-^-A  will  of  a  Cherokee 
citizen  of  the  half  blood,  before  his  allotment 
had  been  selected,  was  ineffectual  to  conv^yy 
said  allotment.  A  member  of  the  Cherokr*e 
Tribe  of  Indians  had  power  to  make  a  will 
prior  to  the  enactment  of  this  section,  bvt 
prior  to  said  time  he  had  no  right  to  alienate 
his  allotment  by  will.  Heece  v.  Benge,  (Okla. 
1921)    198  Pac.  493. 

Lands  purchased  with  the  proceeds  of  xfi- 
stricted  lands  are  not  exempted  from  taxation 
by  this  section  nor  the  provisions  of  «ecti<m 
4  of  the  Act  of  Mav  27,  1908  (3  Fed.  Stat. 
Ann.  (2d  ed.)  887).  V.  S.  v.  Mcintosh 
County,  (E.  D.  Okla.  1921)  271  Fed.  747. 

Taxation. —  This  act  together  with  section 
4  of  the  Act  of  May  27,  1908  (3  Fed.  Stat. 
Ann.  (2d  ed.)  887)  providing  that  all  lands 
from  which  restrictions  have  been  removed 
shall  be  subject  to  taxation,  except  that 
allotted  lands  shall  not  be  subjected  or  held 
liable  to  any  form  of  personal  claim  against 
the  allottees  arising  before  the  restrictions 
were  removed,  did  not  have  the  effect  of  ex- 
tending the  exemption  from  taxation  to  in- 
herited allotted  tribal  lands.  IT.  S.  v.  Mc- 
intosh County,  (E.  D.  Okla.  1921)  271  Fed. 
747. 

Vol.  Ill,  p.  874,  sec.  22.    [First  ed., 

1909  Supp.,  p.  200.] 

Approval  by  Secretary  of  Interior.— The 
power  of  the  Secretary  of  the  Interior  under 
this  section,  to  examine  and  approve  or  dis- 


approve conveyances  by  heirs  of  a  Creek 
allottee  who  are  full-blood  Indians,  was  not 
taken  away  as  to  conveyances  already  made 
bv  the  provisions  of  the  Act  of  May  27,  1908, 
§'  9,  [3  Fed.  Stat.  Ann.  (2d  ed.)  890] 
that  no  conveyance  of  any  interest  of  any 
full-blood  Indian  heir  shall  be  valid  unless 
approved  by  the  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  the  deceased 
allottee;  and  the  lapse  of  two  and  one-half 
years  between  the  execution  of  the  convey- 
ance and  its  approval  is  not  material,  there 
being  no  lawful  intervening  disposal.  Harris 
1?.  Bell,  (1920)  254  U.  8.  1C3,  41  S.  Ct.  49, 
65  U.  S.  (L.  ed.)— ,  affirming  (C.  C.  A.  8th 
Cir.  1918)  250  Fed.  209,  182  C.  C.  A.  345. 

Lands  allotted  in  the  right  of  a  deceased 
enrolled  member  of  the  Creek  Nation,  con- 
formably to  the  Acts  of  March  1,  1901, 
June  30,  1902,  and  the  act  of  which  this 
section  is  a  part  were  received  by  his  heirs 
as  an  inheritance,  and  not  as  a  direct  allot- 
ment to  them,  and  such  heirs  are  therefore 
not  governed  by  restrictions  on  alienation 
applicable  to  living  allottees.  Harris  t;.  Bell, 
( 1920)  254  U.  S.  103,  41  S.  Ct.  49.  e«5  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  8th  Cir.  1918) 
250  Fed.  209,  162  C  C.  A.  345. 

Sale  by  guardian  of  homestead  allotment. 
—  In  an  action  for  the  recovery  of  land  com- 
menced by  W.  and  S.  against  B.  and  B.,  the 
evidence  disclosed  substantially  the  "following 
facts:  The  land  in  controversy  consisted  of 
both  the  homestead  and  surplus  allotments  of 
S.,  a  duly  enrolled  Chickasaw  Indian  of  less 
than  full  blood,  who  died  on  or  about  the 
28th  day  of  September,  1905.  after  receiving 
her  allotment,  leaving  surviving  her  H.  S., 
her  husband,  and  W.  and  S.,  her  infant  son 
and  daughter,  respectively.  After  the  death 
of  the  allottee  and  the  passage  of  this  act, 
H.  S.  made  a  separate  conveyance  of  his 
curtesy  right  to  H.  and  thereafter  died  be- 
fore the  commencement  of  the  action.  Some 
time  after  the  execution  of  the  conveyance 
by  H.  S.,  a  guardian  was  appointed  for  W. 
and  S.  in  the  United  States  Court  for  the 
Southern  District  of  Indian  Territory  sitting 
at  Pur  cell,  and  thereafter  a  petition  was  filed, 
praying  for  permission  to  sell  at  guardian's 
sale  the  interest  of  S.  and  W.  in  said  inherited 
land.  Thereafter  an  order  was  made,  di- 
recting the  guardian  to  sell  said  land  at 
guardian^a  sale,  which  was  done.  Where- 
upon a  guardian's  deed  was  duly  executed, 
conveying  the  land  to  H.  It  was  through  this 
guardian's  sale  to  H.  that  B.  and  B.  de- 
raigned  their  title,  and  it  is  conceded  that 
if  the  interest  of  the  minors  in  the  land 
passed  to  H.  by  virtue  of  this  sale  the  cause 
should  be  reversed;  otherwise  it  should  be 
affirmed.  The  trial  court  held  that  this  sec- 
tion provided  the  only  means  whereby  a 
minor  of  any  degree  of  Indian  blood  might 
be  divested  of  the  title  to  his  inherited  lands, 
and  that,  inasmuch  as  the  minor  heirs  did 
not  join  in  the  sale  by  H.  S.,  the  separate 
sale  of  the  minor  heirs  was  invalid  as  to 
both  the  homestead  and  surplus  allotments. 
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The  appellate  court  held  that  this  ruling  was 
erroneous  in  so  far  as  it  affected  the  sale  of 
the  homestead  allotment.  Burtschi  v.  Wolfe, 
(Okla.  1921)   198  Pac  306. 

Vol.  Ill,  p.  881,  sec.  1.     [First  ed., 

1909  Supp.,  p.  232.] 

Previous  acts  repealed. —  This  act  is  a  re- 
vising act,  and  was  intended  as  a  substitute 
for  all  former  acts  relating  to  the  subject 
of  such  restrictions,  and  operated  to  repeal 
the  provisions  of  Act  Cong.  April  26,  19€6, 
c.  1876,  34  Stat.  137  [3  Fed.  Stat.  Ann.  (2d 
ed.)  861],  and  previous  congressional  enact- 
ments in  conflict  therewith  on  the  same  sub- 
ject. Stewart  t*.  Burrows,  (1920)  80  Okla. 
23,  193  Pac.  881. 

Control  of  Indian  lands  vested  in  Congress. 
—  The  Enabling  Act  under  which  the  state 
of  Oklahoma  was  admitted  into  the  Union 
provides:  "That  nothing  contained  in  said 
Constitution  shall  be  construed  to  limit  or 
impair  the  rights  of  persons  or  property  per- 
taining to  the  Indians  of  said  territories 
(so  long  as  such  right  shall  remain  unextin- 
guished) or  to  limit  or  affect  the  authority 
of  the  government  of  the  United  States  to 
make  any  law  or  regulation  respecting  such 
Indians,  their  lands,  property  or  other  rights 
by  treaties,  agreement,  law,  or  otherwise, 
which  it  .would  have  been  competent  to  make 
if  this  act  had  never  been  passed." 

The  constitutional  convention  by  resolu- 
tion accepting  the  Enabling  Act  provided: 
**  That  said  constitutional  convention  do,  by 
this  ordinance  irrevocable,  accept  the  terms 
and  conditions  of  an  act  of  the  Congress  of 
the  United  States  entitled  'An  act  to  enable 
the  people  of  Oklahoma  and  the  Indian  Terri- 
tory to  form  a  Constitution  and  state  govern- 
ment and  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  states.' " 
Under  these  provisions  of  the  Enabling  Act 
and  of  the  said  resolution  accepting  the  terms 
of  same,  the  right  and  power  to  regulate  and 
control  the  sale  of  Indian  lands  in  the  state 
of  Oklahoma  remain  vested  exclusively  with 
the  Congress.  Molone  v.  Wamsley,  (1921) 
80  Okla.  181,  195  Pac.  484. 

Vol.  Ill,  p.  883,  sec.  2.     [First  ed., 

1909  Supp.,  p.  233.] 

Death  of  allottee. —  See  annotation  under 
sec.  9  of  this  act.  infrn,  p.  40J). 

Execution  of  conveyance. — A  conveyance  of 
the  family  homestead  mui^t  first  comply  with 
the  requirements  of  the  state  or  local  law 
as  a  matter  preliminary  to  the  approval  by 
the  fp<icral  agency.  Chisholm  v.  Creek,  etc., 
Development  Co.,  (E.  D.  Okla.  1921)  273 
Fed.  589,  so  holding  in  the  case  of  the  modi- 
fication, extension  or  renewal  of  a  lease. 

Vol.  Ill,  p.  887,  sec.  4.     [First  ed., 

1909  Supp.,  p.  233.] 
Constitutionality. —  This  section  should  not 
be  construed  so  as  to  bring  about  a  conflict 


with  section  6  of  article  10  of  the  Oklahoma 
constitution  exempting  only  lands  tiien  ex- 
empt under  existing  laws,  if  as  reasonable 
construction  can  otherwise  be  reached.  U.  S. 
p.  Mcintosh  County,  (E.  D.  OkUi.  1921)  271 
Fed.  747. 

Inherited  lands. —  Lands  inherited  by  a 
half-blood  Choctaw  Indian  minor  from  a 
half-blood  Choctaw  allottee  are  not  "re- 
stricted lands "  within  the  purview  of  the 
proviso  of  section  6  of  this  act  and  are  sub- 
ject to  taxation  under  and  by  virtue  of  this 
section.  Stewart  r.  Burrows,  (1920)  80 
Okla.  23,  193  Pac.  881. 

On  the  death  of  a  half-blood  allottee  and 
descent  of  lands  to  heirs  of  less  than  half 
Indian  blood,  the  lands  became  subject  to 
taxation  prior  to  their  sale  through  the  Okla- 
homa probate  court;  the  provisions  as  to 
minority  not  changing  the  matter.  Grady 
County  17.  Lenochen,  (1921)  80  Okla.  169,  195 

Pac.  lie. 

Vol.  Ill,  p.  887,  sec.  5.     [First  ed., 

1909  Supp.,  p.  234.] 

Validity  of  lease  nude  by  guardian  of  In- 
dian minors. — A  lease  made  by  a  guardian 
of  Creek  minors  of  their  inherited  lands  in 
July,  1917,  for  agricultural  purposes  for  the 
year  1918,  and  approved  by  the  county  court, 
is  not  void  as  an  overlapping  lease,  when  it 
is  not  disclosed  that  the  land  had  beerf  leased 
for  1917,  and  nothing,  in  the  record  to  dis- 
close that  the  lease  executed  in  July,  1917» 
was  not  executed  at  the  usual  and  custonuiry 
time  for  leasing  lands  for  agricultural  pur- 
poses in  that  vicinity  for  the  year  1918. 
Armstrong  i7.  Phillips,  (Okla.  1921)  198  Pac. 
i99. 

Vol.  Ill,  p.  887,  sec.  6.     [First  ed., 
1909  Supp.,  p.  234.] 

Conveyance  by  minor  heirs. —  Lands  in* 
herited  from  a  deceased  Indian  allottee  were 
not  included  in  or  affected  by  the  provision 
in  this  section,  that  no  restricted  landb  of 
living  minors  shall  be  sold  or  encumbered* 
except  by  leases  authorized  by  law,  by  order 
of  the  court,  or  otherwise.  Harris  v.  Bell, 
(1920)  254  U.  S.  103,  41  S.  Ct.  49,  65  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  8th  Cir.  1918) 
250  Fed.  209,  162  C.  C.  A.  346. 

Authority  of  guardian  to  lease. —  This  sec- 
tion conferred  upon  the  county  courts  of  this 
state  jurisdiction  over  the  person  and  prop- 
erty of  minor  allottees  of  the  five  civilized 
tribes,  and  the  guardian  of  said  minors  ap- 
pointed by  the  county  court,  have  authority 
to  lease  for  agricultural  purposes  the  home- 
stead allotment  of  the  mother  inherited  by 
said  minors,  said  minors  being  born  since 
March  4,  1906,  and  the  county  court  had  au- 
thority to  approve  the  agricultural  lease  for 
one  vear  executed  bv  the  guardian.  Taylor 
V.  Callahan,  (Okla.  1921)   198  Pac.  487. 

Liability  to  taxation. —  Lands  inherited  by 
a  half-blood  Choctaw  Indian  minor  from  a 
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half-blood  Choctaw  allottee  are  not  "re- 
stricted lands"  within  the  purview  of  the 
proviso  of  this  section,  and  are  subject  to 
taxation  under  and  by  virtue  of  section  4 
of  this  act.  Stewart  f.  Burrows,  (1920)  80 
Okla.  23,  193  Pac.  881. 

Vol.  Ill,  p.  890,  sec.  9.     [First  ed., 

1909  Supp.,  p.  235.] 

Necetaity  for  approval  by  Secretary  of  the 
Interior. —  The  authority  of  the  Secretary  of 
the  Interior  to  approve  and  thereby  confirm 
oil  and  gas  mining  leases  made  by  full-blood 
Creek  allottees  upon  their  allotments,  de- 
rived from  section  2  [3  Fed.  Stat.  Ann.  (2d 
ed.)  8831,  did  not  cease  at  the  death  of  the 
allottee  by  reason  of  the  provision  of  this 
section  that  **  the  death  or  any  allottee  of 
the  Five  Civilized  Tribes  shall  operate  to  re- 
move all  restrictions  upon  the  alienation  of 
said  allottee's  land:  Provided,  that  no  con- 
veyance of  any  interest  of  any  full-blood 
Indian  heir  in  such  land  shall  be  valid  unless 
approved  by  the  court  having  jurisdiction 
of  the  settlement  of  the  estate  of  said  de- 
ceased allottee."  Such  approval  might  be 
given  at  any  time,  either  before  or  after  the 
death  of  the  allottee,  so  far  as  the  riprhts 
of  her  heirs  and  those  claiming  under  them 
with  notice  were  concerned,  and  the  approval, 
when  given,  related  back  and  took  effect  as 
of  the  execution  of  the  lease  by  the  parties 
named  thei*ein.  Anchor  Oil  Co.  v.  Gray, 
(1921)  256  U.  S.  — ,  41  S.  Ct.  544,  65  U.  8. 
(L.  ed.)  — ,  affirming  (C.  C  A.  8th  Cir.  1919) 
257  Fed.  277,  168  C.  C.  A.  361. 

Approval  by  the  court. — >  Adult  heirs  only 
must  be  regarded  as  comprehended  by  the 
proviso  in  this  section,  that  no  conveyance 
of  any  interest  of  any  full -blood  Indian  heir 
shall  be  valid  unless  approved  by  the  court 
having  jurisdiction  of  the  settlement  of  the 
estate  of  a  deceased  allottee,  in  view  of  the 
provision  of  section  6,  subjecting  the  persons 
and  property  of  minor  Indians  to  the  juris- 
diction of  the  Oklahoma  probate  courts,  and 
hence  a  guardian's  conveyance  for  minor  heirs 
of  a  deceased  allottee,  directed  and  approved 
by  the  court  having  control  of  the  guardian- 
ship, need  not  also  be  approved  by  the  court 
having  jurisdiction  of  the  deceased  allottee's 
estate.  Harris  i?.  Bell,  (1920)  254  U.  S.  103, 
41  S.  Ct.  49,  66  U.  S,  (L.  ed.)  — -,  affirming 
(C.  C.  A.  8th  Cir.  1918)  260  Fed.  209,  162 
C.  C.  A.  345. 

Follotcing  Supreme  Court  rules. —  The  fail- 
ure of  the  county  court  to  follow  the  {pro- 
cedure provided  for  in  former  rule  10  of  the 
Supreme  Court,  in  approving  conveyance  of 
full-blood  Indian  heirs,  as  provided  for  in 
this  section,  does  not  render  said  conveyance 
void  for  that  reason.  Haddock  v.  Johnson, 
(1920)   80  Okla.  250,  194  Pac.  1077. 

Appeal. —  The  action  of  a  county  court  of 
Oklahoma  in  approving  a  conveyance  of  a 
full-blood  Indian  heir  to  lands  inherited  by 
such  Indian  from  a  member  of  the  tribe, 
which  conveyance  was  required  by  this  sec- 


tion, to  be  approved  by  the  county  court,  is 
not  judicial  in  its  nature,  nor  the  exercise 
of  any  judicial  function,  and  an  appeal  will 
not  lie  from  an  action  of  the  county  court 
in  approving  or  disapproving  a  conveyance. 
Haddock  v.  Johnson,  (1920)  80  Okla".  250, 
194  Pac.  1077,  holding  further  that  certiorari 
will  not  lie  to  review  the  action  of  the  county 
court. 

State  law  as  governing  descent  of  unre- 
stricted lands. —  **  Congress,  in  sectitm  5)  of 
the  act  of  May  27,  1908,  supra,  recognized 
that  the  law  of  Oklahoma  of  deaient  and  dis- 
tribution unqualifiedly  governed  the  devolu- 
tion of  estates  of  unrentricted  Indians,  and 
in  plain  and  unambiguous  language  expressly 
Bays  that  the  lands  of  allottees  of*  one-half 
oj-  more  Indian  blood  shall  descend  under  the 
laws  of  descent  and  distribution  of  the  state 
of  Oklahoma.  There  is  no  escape  from  the 
language  of  the  proviso  of  section  9  of  said 
act  putting  in  force  the  laws  of  Oklahoma 
and  specifically  applying  the  same  to  the 
descent  and  distribution  of  the  estates  of 
allottees  of  the  half-blood,  or  more;  and  in 
said  case,  supra,  the  court  based  its  decision 
upon  the  proposition  that  the  lands  in  con- 
troversy were  restricted  lands,  and  that  was 
the  very  class  of  lands  that  the  proviso  of 
section  9  of  the  act  of  May  27,  1908,  supra, 
in  plain  and  unmistakable  language,  provided 
that  the  laws  of  Oklahoma  of  descent  and 
distribution  shall  govern  the  devolution  of 
the  same.  It  is  very  obvious  that  the  Con- 
gress recognized  that  Indian  lands  located 
within  the  state  of  Oklahoma  from  which 
restrictions  had  been  removed  were  subject 
to  the  operation  of  the  state  laws,  and  by 
section  4  of  said  act  provided  that  said  lands 
should  be  subject  to  the  laws  of  the  state. 

*'  Upon  the  admission  of  the  state  of  Oklai- 
homa  into  the  Union  the  same  came  into  the 
Union  with  all  the  powers  and  sovereignty 
of  any  other  state,  and  upon  the  removal  of 
restrictions  against  alienation  and  the  grant- 
ing of  full  citizenship  to  Indians  the  federal 
government  ceased  to  have  any  further  power 
or  control  over  the  tribal  citizens  with  re- 
spect to  unrestricted  lands,  and  all  laws 
passed  by  Congress  prior  to  statehood,  either 
general  or  special,  ceased  with  the  admis- 
sion of  Oklahoma  as  a  state  to  hi^ve  force 
or  effect  in  so  far  as  unrestricted  lands  of 
tribal  citizens  are  concerned,  and  the  Su- 
preme Court  of  the  United  States  has  for- 
ever settled  the  question  that  Indian  lands 
within  a  state  or  territory  that  has  a  local 
form  of  government  are  subject  to  the  laws 
of  the  state  or  territory."  In  re  Pigeon, 
(Okla.  1921)   198  Pac.  309. 

Power  of  state  to  regulate  procedure^ — 
A  state  legislature  has  no  power  to  enact  a 
statute  that  affects  the  validity  of  convey- 
ances by  full-blood  Indian  heirs.  This  right 
and  power  being  vested  exclusively  in  the 
Congress,  an  act  of  a  legislature  providing 
that.  "  all  petitions  for  the  approval  of  deeds 
to  lands  inherited  bv  full-blood  Indian  heirs 
shall  be  verified  by  one  or  more  of  the  gran- 
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tors,  and  shall  contain  the  following  infor- 
mation," etc.,  is  directory  and  not  mandatory, 
and  the  failure  of  the  approving  federal 
agency  to  comply  with  the  terms  of  same,  or 
to  require  the  vendor  or  vendee  in  such  con- 
veyance to  comply  with  same,  does  not  in- 
validate such  conveyance.  Molone  t*.  Wams- 
ley,  (1921)   80  Okla.  181,  li>5  Pac.  484. 

County  judge  federal  agent. —  This  provi- 
sion constitutes  the  county  court,  having 
jurisdiction  of  the  estate  of  a  deceased  Indian 
allottee^  a  federal  agent,  vested  with  the 
power  to  approve  conveyances  of  the  interest 
of  full-blood  heirs  in  such  inherited  lands, 
and  the  act  of  the  county  court  in  approving 
the  conveyance  of  such  full-blood  Indian  is  a 
ministerial  and  not  a  judicial  act.  Molone 
V.  Wamsley,  (1021)  80  Okla.  181,  195  Pac. 
484. 

Cancellation  of  conveyance  by  heirs  of 
Creek  Indian  in  suit  of  United  States.—  The 
United  States,  suing  in  its  own  interest  to 
cancel  conveyances  made  by  heirs  of  a  Creek 
Indian,  of  land  allotted  to  him  as  a  home- 
stead out  of  the  Creek  tribal  lands,  is  in  no 
wise  concluded  by  any  matter,  whether  of 
fact  or  law,  that  may  have  been  adjudged 
in  a  former  suit  (to  which  it  was  not  a 
party)  between  the  heirs  and  one  claiming 
under  such  conveyances.  Privett  t?.  U.  S., 
(1921)  256  U.  S.  — ,  41  S.  Ct.  465,  65  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  8th  Cir.  1919) 
261  Fed.  351. 

Vol.  Ill,  p.  913,  sec.  2139.    [First 

ed.,  vol.  Ill,  p.  882.] 
Variance  between  allegation  and  proof; — 
On  a  prosecution  for  introducing  liquor  into 
that  part  of  the  state  of  Oklahoma  that  was 
formerly  Indian  Territory  the  fact  that  the 
indictment  charged  that  the  liquors  were  in- 
troduced into  Washington  county  while  the 
proof  showed  that  they  were  introduced  into 
Nowata  county  was  held  to   be  immaterial 


where  both   counties  were  in  that  part  of 
'  the  state  that  was  formerly  Indian  Territory. 
Flack  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1921)  272 
Fed.  680. 

Vol.  Ill,  p.  919,  sec.  1.     [First  ed., 

vol.  Ill,  p.  384.] 

Tndian  country."— The  term  "Indian 
country,"  as  used  in  this  section,  includes 
any  Indian  allotment  while  the  title  thereto 
is  held  in  trust  by  the  government.  Thus, 
a  public  highway  is  Indian  country  where 
the  Indians  owning  allotments  adjacent 
thereto,  are  also  the  owners  of  the  land  on 
which  the  road  runs,  subject  only  to  the  pub- 
lic easement.  Townscnd  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1920)  266  Fed.  519. 

1918  Supp.,  p.  260,  sec.  1. 

Application  of  section. —  This  section  ap- 
plies to  an  introduction  or  to  an  attempt  to 
introduce  intoxicants  into  the  part  of  Okla- 
homa which  was  formerly  the  Indian  Terri- 
tory, and  is  not  limited  to  an  introduction 
or  attempted  introduction  into  the  Indian 
country.  Prosper  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)  '2«5  Fed.  252. 

Evidence  held  insufficient  to  support  a  for- 
feiture under  this  section,  see  Townsend  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  266  Fed.  619. 

1918  Supp.,  p.  264,  sec.  1. 

Constitutionality. —  This  section  is  valid  as 
an  exercise  of  the  power  of  Congress  to  pre- 
scribe and  enforce  prohibition  in  Indian 
country.     Brown  t?.  U.  S.,  (C.  C.  A.  8th  Cir. 

1920)  266  Fed.  G2d. 

1918  Supp.,  p.  267.  sec.  1. 

Construction. —  See  McDoiiial  f>.  Black 
Panther  Oil  A  Oas  Co.,   (CCA.  8th  Cir. 

1921)  270  Fed.  113. 
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Vol.  Ill,  p.  947,  sec.  441 .    [First  ed., 

vol.  Ill,  p.  537.] 

Power  of  secretary  final  and  conclusive. — 

Where  the  Secretary  of  the  Interior  acts 
within  his  jurisdiction  the  que«?tion  whether 
there  is  error  in  his  ruling  is  immaterfal 
unless  he  acted  arbitrarily.  U.  S.  r.  Lane, 
(App.  Cas.  D.  C.  1920)  '269  Fed.  202.  So 
where  there  is  more  than  one  reasonable  con- 
struction open  to  the  Secretary  he  is  free 
to  take  the  one  that  appeals  most  strongly 
to  him.,  and  his  action  in  that  regard  is  not 


subject  to  the  review  of  the  courts  until  the 
matter  has  passed  beyond  his  administrative 
sphere.  Shanks  t'.  Lane,  (App.  Cas.  D.  C 
1920)  269  Fed.  206.  Likewise,  a  decision 
that  the  land  is  not  vacant  is  within  the 
discretion  of  the  Secretary  of  the  Interior 
and  not  subiect  to  review  by  the  courts. 
Payne  r.  U.  "S.,  (App.  Cas.  D.  C  1920)  269 
Fed.  198.  And  certiorari  will  not  lie  for 
the  purpose  of  reviewing  an  administrative 
order  made  by  the  Secretary  of  the  Interior. 
Mickadiet  r.  Pavne,  (App.  Cas.  D.  C.  1920) 
269  Fed.  194. 
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Vol.  Ill,  p.  979,  sec.  3142.    [First 

ed.,  vol.  Ill,  p.   568.] 

The  duties  of  the  Collector  of  Internal 
Bevenue  are  purely  ministerial  and  he  is 
vested  with  no  discretion  once  an  assessment 
is  placed  in  his  hand.  Accardo  v,  Fontenot, 
(E.  D.  La.  1920)   269  Fed.  447. 

Vol.  Ill,  p.  993,  sec.  12.     [First  ed., 

vol.  Ill,  p.  562.] 
Right  to  recover  taxes  paid  to  deputy. — 
A  collector  is  not  responsible  for  taxes  ille- 
g«illy  collected  by  a  deputy  who  was  not  au- 
thorized to  collect  them.  Hurst  p.  Lederer, 
(C.  C.  A.  3d  Cir.  1921)  273  Fed.  174. 

Vol.  Ill,  p.  1002,  sec.  3172.    [First 

ed.,  vol.  in,  p.  576.] 

The  taxes  and  penalties  prescribed  by  the 
National  Prohibition  Act  (1919  Supp.  Fed. 
Stat.  Ann.  §  35,  p.  216)  are  not  subject 
to  the  application  of  this  and  the  following 
sections  of  this  chapter.  Accardo  v.  Fonte- 
not,  (E.  D.  La.  1920)  269  Fed.  447. 

Vol.  Ill,  p.  1006,  sec.  3176.    [First 

ed.,  vol.  Ill,  p.  580.] 

The  35  per  cent,  or  50  per  cent,  added  under 
this  section,  is  a  penalty,  rather  than  a  tax, 
and  this  has  been  so  held  even  when  the 
principal  amount  to  which  the  25  per  cent,  or 
50  per  cent,  was  added  was  itself  clearly  a 
tax.  Thome  v.  Lynch,  (D.  C.  Minn.  1921) 
269  Fed.  995. 

» 

Vol.  Ill,  p.  1028,  sec.  3220.    [First 

ed.,  vol.  Ill,  p.  597.] 

Interest. — Where  the  penalty,  when  repaid, 
was  accepted  without  any  agreement  or 
reservation  that  its  acceptance  should  not 
affect  the  question  of  the  payment  of  interest 
or  the  right  to  demand  the  same,  the  recovery 
of  interest  on  the  penalty  repaid  must  be 
denied.  Dayton  Brass  Castings  Co.  t?.  Qilli- 
gan,  (S.  D.  Ohio  1920)  267  Fed.  872. 

Vol.  Ill,  p.  1032,  sec.  3224.    [First 

ed.,  vol.  Ill,  p.  600.] 

Suits  in  state  courts. —  See  annotation 
under  Vol.  Ill,  p.  1034,  sec.  3226,  infra,  p.  472. 

Purpose  and  application  in  general. — "  This 
is  a  statute  having  in  view  the  orderly  and 
uninterrupted  collection  of  the  revenues  of 
the  government,  which  are  necessary  to  meet 
its  current  expenses  and  public  obligations. 
But  in  order  to  make  this  statute  applicable, 
a  tax  which  is  to  be  collected  must  be  lawful ; 
it  must  be  founded  upon  some  proper  sub- 
ject of  taxation,  must  be  assessed  in  a  proper 


way,  and  collected  in  a  legal  manner.^  Led- 
better  t?.  Bailey,  (W.  D.  N.  C.  1921)  274  Fed. 
375. 

The  reason  underlying  this  section  is  that 
the  government  shall  not  be  delayed  or  in- 
terfered with  in  the  collection  of  its  revenues. 
Thome  v.  Lynch,  (D.  C.  Minn.  1921)  269 
Fed.  995. 

Inhibition  of  section  as  including  collection 
of  tax. —  Unless  it  appears  clear  beyond 
doubt  that  the  property  seized  or  about  to 
be  seized  is  not  liable  for  such  assessment, 
the  court  will  not  interfere,  since  the  statute 
includes  the  collection  of  the  tsgc  as  well  as 
the  assessment  in  its  inhibitive  mandate. 
Markle  17.  Kirkendall,  {M.  D.  Pa.  1920)  267 
Fed.  498. 

Ownership  of  property. — ^Whatever  may  be 
the  ultimate  conclusion  as  to  whether,  in 
proceedings  to  collect  an  income  and  excess 
profits  tax  by  distraint  and  sale  of  real  and 
personal  property,  the  property  is  owned 
and  the  business  conducted  by  a  corporation 
or  copartnership,  the  court  will  not  inter- 
fere by  injunction  where  it  is  evident  that  the 
collector  is  proceeding  against  a  person 
within  his  jurisdiction  and  that  the  property 
is  held  by  such  person  either  as  a  corpora- 
tion or  an  individual.  Markle  v.  Kirkendall, 
(M.  D.  Pa.  1920)   267  Fed.  498. 

Illegal  tax. —  This  section  does  not  prevent 
the  granting  of  an  injunction  against  the 
collection  of  a  tax  imposed  by  an  unconstitu- 
tional act.  George  v,  Bailey,  (W.  D.  N.  C. 
1921)    274    Fed.    639. 

Income  and  excess  profits  tax. —  This  sec- 
tion applies  in  the  case  of  a  suit  to  restrain 
the  collection  of  income  and  excess  profits 
taxes.     Markle    t*.    Kirkendall,    (M.    D.    Pa. 

1920)  267  Fed.  498. 

Taxes  and  penalties  under  National  Prohi- 
bition Act. — The  collection  of  taxes  and 
penalties  assessed  under  section  35  of  the 
National  Prohibition  Act  (1919  Supp.  Fe4. 
Stat.  Ann.  p.  210),  will  not  be  enjoined. 
Kelly  V.  Lewellyn,  (W.  S.  Pa.  1921)  274  Fed. 
108;  Regal  Drug  Corp.  v.  Wardell,  (CCA. 
9th  Cir.  1921)  273  Fed.  182;  Kausch  «. 
Moore,  (E.  D.  Mo.  1920)  268  Fed.  668.  See 
also  Accardo  v.  Fontenot,  (£.  D.  La.  1920) 
269  Fed.  447,  wherein  it  was  held  that  the 
taxes  and  penalties  prescribed  by  the  National 
Prohibition  Act  were  not  taxes  within  the 
meaning  of  this  section. 

But  in  Connelly  v,  Gardner,   (£.  D.  N.  T. 

1921)  272  Fed.  911,  it  was  held  that  this  sec- 
tion did  not  preclude  the  granting  of  an  in* 
junction  to  restrain  officers  from  using -the 
process  of  distraint  to  collect  the  penalties 
imposed  by  section  35  of  the  National  Prohi- 
bition Act.  Connelly  f.  Gardner,  (E.  D.  N. 
Y.   1921)    272  Fed.  911. 

Tax  on  manufacturer  of  distilled  spirits. — 
This  section  prevents  the  granting  of  an  in- 
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junction  to  restrain  the  collection  of  the  tax 
imposwl  by  R.  S.  eection  3251  (4  Fed.  Stat. 
Ann.  (2d  cd. )  19)  on  the  manufacturer  of 
distilled  spirits,  even  though  such  se^  tion 
has  been  repealed  by  the  National  Prohibi- 
tion Act.  Violette  v.  Walsh,  (D.  C.  Mont. 
Z921)    272  Fed.  1014. 

Vol.  Ill,  p.  1034,  sec.  3226.    [First 

ed.,  vol.  Ill,  p.  601.1 

This  section  was  not  repealed  by  section 
14a  of  the  act  of  SeptemlHr  8,  1916  (1918 
Supp.  Fed.  Stat.  Ann.  p.  335).  Public  Ser- 
vice Corp.  f.  Ilerold,  (D.  C.  X.  J.  1921)  273 
Fed.  282. 

Purpose. —  The  object  of  the  statute  re- 
quiring a  party  to  exhaust  his  remedies  in 
the  Internal  Revenue  Department  before  he 
shall  bring  suit  is  to  give  the  department  an 
opportunity  to  decide  whether  in  its  judg- 
ment the  tax  is  legal  or  illegal,  and  thus 
save  the  delay  and  expense  of  litigation. 
Loomis  r.  Wattles,  (C.  C.  A.  8th  Cir.'"l920) 
266  Fed.   876. 

Suits  in  state  courts. —  To  same  effeot  as 
original  annotation,  see  Application  of  Will- 
man,  (1921)  112  Atl.  806,  wherein  it  was 
held  that  a  state  court  had  no  jurisdiction  to 
pass  upon  the  legality  of  the  assessment  of 
internal  revenue  taxes  or  to  issue  a  restrain- 
ing order  relating  thereto,  because  of  this 
section  and  R.  S.  sec.  3224  (3  Fed.  Stat. 
Ann.  (2d  ed.)  19i32).  See  also  Shirk  v. 
Oak  St.  Permanent  Bldg.,  etc.,  Assoc.,  (1920) 
137  Md.  314,  112  Atl.  808. 

When  suit  may  be  brought. —  To  same  effect 
as  original  annotation,  see  Kahn  r.  U.  S., 
(1920)   6S  a.  CI.  271. 

Appeal  as  condition  precedent. —  The  ap- 
peal to  the  Commissioner  of  Internal  Revenue 
for  the  repayment  of  a  tax  illegally  assessed, 
which  is  made  by  this  section  a  condition 
precedent  to  a  suit  for  the  recovery  back  of 
such  tax.  may  not  be  ne<rle<"tpd  as  being  an 
idle  formality,  merely  berause  the  Commis- 
sioner  had,  before  payment  of  the  tax,  re- 
jected a  claim  for  its  abatement.  Rock 
Island,  etc.,  R  Co.  r.  V.  S..  (1920)  254  U.  S. 
141,  41  S.  a.  5o.  65  r.  S.  (L.  ed.>— , 
{affirming  (1918)  54  Ct.  CI.  22),  wherein 
the  court  said:  *' By  Rev.  Stat.  §  3220,  8 
Fed.  Stat.  Ann.  2d  ed.  p.  1028.  the  Commis- 
sioner of  Internal  Revenue  is  authoriz-'d 
•on  appeal  to  him  made,  to  remit,  refimd, 
and  pay  back  *  taxes  illegally  assessed.  It  is 
urjred  that  the  '  appeal  *  to  him  to  remit 
made  a  second  appeal  to  him  to  refund  an 
idle  ant,  and  satisfied  the  requirement  of 
{  3226.  Decisions  to  that  effect  in  suits  ajrain«t 
a  collector  are  cited,  the  latest  hemrr  Loomis 
r.  Wattles.  —  C.  C.  A.  — .  266  Fed.  87«. 
But  the  words*  on  ap]>cnl  to  him  made  '  mean, 
of  course,  on  ap*>pal  in  ^^^n,«•t  of  the  relief 
sought  on  appeal,  to  refund  if  n»fun<nn«r  is 
what  he  is  asked  to  do.  The  words  of  ft  3226 
also  must  be  taken  to  mean  an  appeal  after 


payment,  especially  in  view  of  {  3228,  re- 
quiring claims  of  this  sort  to  be  prese-^ted 
to  the  Commissioner  within  two  years  after 
the  cause  of  action  acfcrued.  So  that  the 
question  is  of  reading  an  implied  exception 
into  the  rule  as  expressed,  when  substanti- 
ally the  same  objection  to  the  assessment  has 
been  urged  at  an  earlier  stage. 

"  Men  must  turn  square  corners  when  they 
deal  with  the  government.  If  it  attaches 
even  purely  formal  conditions  to  its  consent 
to  be  sued,  those  conditions  must  be  compMnd 
with.  Lex  non  prspcipit  inutilia  (Co.  Litt. 
127b)  expresses  rather  an  ideal  than  an  ac- 
complished fact.  But  in  this  case  we  cannot 
pronounce  the  second  appeal  a  mere  form.  On 
appeal  a  judge  sometimes  concurs  in  a  re- 
versal of  his  decision  below.  It  is  possible, 
as  suggested  by  the  Court  of  Claims,  that  the 
second  appeal  may  be  heard  by  a  different 
person.  At  all  events,  the  words  are  there 
in  the  statute  and  the  regulations,  and  the 
court  is  of  opinion  that  they  mark  the  con- 
ditions of  the  claimant's  right.  See  Kings 
County  Sav.  Inst.  r.  Blair,  116  U.  S.  200, 
29  L.  ed.  657,  6  Sup.  Ct.  Rep.  353.  It  is  un- 
necessary to  consider  other  objections  that 
the  claimant  would  have  to  meet  before  it 
could  recover  upon  this  plaim.** 

A  second  appeal  to  the  Commissioner  of 
Internal  Revenue  after  payment  of  the  tax 
is  unnecessary  where  an  appeal  was  taken 
before  the  tax  was  paid  and  after  the  ruling 
of  the  Commissioner  it  was  paid  under  pro- 
test.    Ix»omis  r.  Wattles,   (C  C.  A.  8th  Cir. 

1920)  266   Fed.   876. 

Liability  of  collector. — A  collector  is  not 
responsible  for  taxes  illegally  collected  by  a 
deputy  who  had  no  authority  to  collect  them. 
Hurst  V.  Lederer,    (C.  C.  A.  3d  Cir.   1921) 
273  Fed.   174. 

Parties. — Where  claims  for  the  refund  of 
inheritance  taxes  have  been  filed  by  the  trus- 
tees under  a  will,  the  executors  under  the 
will  cannot  maintain  an  action  for  their  re- 
covery. Kahn  r.  U.  S.,  (1920)  55  Ct.  CL 
271. 

Presumptions  and  burden  of  proof. —  In  an 
action  to  recover  taxes  paid  under  protest 
it  has  been  declared  that  the  assessment  made 
by  the  commissioner  is  presumed  prima  facie 
to  be  accurate  and  proper  but  that  this  pre- 
sumption is  not  conclusive  and  is  open  to 
being  overcome  by  adeqtkate  testimony.  In 
such  a  situation  the  burden  is  held  to  be  on 
the  plaintiff.  Bernheim  Distilling  Co.  r. 
Maves.  (W.  D.  Kv.  1920)   268  Fed.  629. 

In  a  suit  to  recover  taxes  illegally  collected 
the  burden  of  showing  payment  rests  on  the 
plaintiff.    Hurst  v.  Lederer,  (C.  C.  A.  3d  Cir. 

1921)  273  Fed.  174. 

Objections  on  appeal. — An  objection  that  a 
demand  for  a  refund  of  the  tax  after  its  pay- 
ment  was  not  made  as  required  by  this  sec- 
tion cannot  be  made  for  the  first  time  on 
appeal    in    a    suit    for    recovery    of    taxes. 
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Walker  v.  Gulf,  etc.,  K.  Co.,   (C.  C.  A.  5tli 
Cir.  1921)   269  Fed.  886. 

Vol.  ill,  p.  1037,  sec.  3227.    [First 

ed.,  vol.  Ill,  p.  602.] 
ThU  section  waa  not  repealed  by  gection 
14a  of  the  Act  of  September  8,  1916  (1918 
Supp.  Fed.  Stat.  Ann.  335).  Public  Serv- 
ice Corp.  t?.  Herold,  (D.  C.  N.  J.  1921)  273 
Fed.  282. 

Vol.  Ill,  p.  1038,  sec.  3229.    [First 

ed.,  vol.  Ill,  p.  604.] 

Effect  of  compromise. —  Under  this  section 
a  comproniise  once  effected,  whether  before 
or  after  prosecutioD,  is  as  complete  a  dis- 
charge of  the  defendant  as  a  verdict  of  ac- 
quittal by  a  jury.  Oliver  r.  U.  S.,  (C.  C.  A. 
4th  Cir.  1920)  267  Fed.  544. 

Mode  of  obtaining  consent  or  approval. — 
"The  statute  does  .not  expressly  state  how 
the  consent  or  approval  of  these  officers  is 
to  be  obtained.  It  is  evidently  contemplated, 
however,  that  the  advice  and  consent  of  the 
Secretary  of  the  Treasury  and  the  recom- 
mendation of  the  Attorney-General  should 
be  sought  and  obtained  by  the  Commissioner 
of  Internal  Revenue,  who  himself  finally 
passes  upon  the  matter,  and  who  is  the  party 
charged  with  direct  dealing  with  the  defend- 
ant, and  it  is  to  be  presumed  that,  when  he 
finally  accepts  an  offer  of  comproraifse  of  a 
defendant,  he  has  previously  diicharged  his 
duty  of  communicating  with  the  other  officers. 
To  hold  otherwise  would  bring  the  acts  of 
the  officers  of  the  government  under  inquiry 
and  frequently  under  a  suspicion  whi^h  ought 
not  to  be  allowed  to  arise.  It  is  of  the  high- 
est importance  that  citizens,  who  deal  with 
an  officer  of  the  government  charged  with 
an  official  duty,  shall  have  the  right  to  pre- 
sume, in  every  instance,  in  the  absence  of 
positive  proof  to  the  contrary,  that  such 
officer  did  his  dutv.*'  Oliver  r/u.  S.,  (C.  C. 
A.  4th  Cir.  1920)   267  Fed.  544. 

Evidence  to  show  compromise. —  Evidence 
showing  that  money  offered  in  compromise 
to  the  proper  officer  of  the  government  wag 
accepted  and  retained  by  him  is  competent 
as  tending  to  show  that  a  comoromise  was 
effected.  Oliver  v,  U.  S.,  (C.  C' A.  4th  Cir. 
1920)  267  Fed.  544. 

Vol.  Ill,  p.  1044,  sec.  3242.    [First 

ed.,  vol.  Ill,  p.   608.] 

This  section  was  not  repealed  by  the 
National  Prohibition  Act  [1919  Supp.  Fed. 
Stat.  Ann.  202]  as  to  an  offense  committed 
before  the  act  went  into  effect.  Tiach  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  208. 
It  has  been  held,  however,  that  the  provi- 
sions of  this  section  relating  to  carrying  on 
the  business  of  a  retail  liquor  dealer  without 
payment  of  a  special  tax  were  repealed  by 


the   National    Prohibition  Act    (1919   Supp. 

Ke.l.    Stat.    Ann.    2d    ed.  p.    216,    sec.    35). 

Ketchum  v.  U.  S.,   (C.  C.  A.  8th  Cir.  1921) 
270  Fed.  416.. 

Vol.  Ill,  p.  1045,  sec.  3244.    [First 

ed.,  vol.  Ill,  p.   613.] 

This  section  was  repealed  by  the  National 
Prohibition  Act.  Ravitz  r.  Hamilton,  (W.  D. 
Kv.  1921)  272  Fed.  721. 

What  constitutes  rectification  —  Filtration. 
—  The  filtration,  preparatory  to  bottling,  of 
whiskey  removed  from  a  bonded  warehouse 
by  a  wholesale  liquor  dealer,  does  not  consti- 
tute rectification  within  the  meaning  of  this 
section.  Jones  v.  Mayes,  (W.  D.  Ky.  1920) 
265  Fed.  365. 

Vol.  Ill,  p.  1053,  sec.  16.     [First  ed., 
vol.  Ill,  p.  609.] 

Section  repealed. —  It  has  been  held  that 
this  section  is  repealed  by  implication  by  the 
provisions  of  the  National  Prohibition  Act 
(1919  Supp.  Fed.  Stat.  Ann.  (2d  ed.)  p.  202 
et  seq.).  Farley  r.  U.  S.,  (C.  C.  A.  »th  Cir. 
1921 )  269  Fed.  721. 

Intent. —  Criminal  intent  is  not  necessary 
to  constitute  a  violation  of  this  section. 
Thus,  one  who  furnishes  liquor  to  another 
with  knowledge  that  the  latter  is  engaged  in 
retailing  liquor  without  having  paid  the 
special  tax.  becomes  an  associate  and  partici- 
pant with  him  in  the  retail  business  in  viola- 
tion of  this  section,  even  though  his  purpose 
in  furnishing  him  with  the  liquor  is  to 
entrap  for  a  violation  of  a  state  prohibition 
law.  Clendennin  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1920)  265  Fed.  412.  The  court  said: 
"  The  defendant  testified  that  his  sole  purpose 
in  turning  over  the  six-gallon  lot  to  Nutter 
wa»  to  entrap  him  and  convict  him  of  vio- 
lating the  prohibition  law  of  West  Virginia; 
that  to  this  end  he  had  an  understanding 
with  Nutter  that  he  should  come  to  his  room 
at  about  two  o'clock  in  the  morning  and 
get  the  whisky;  that  Nutter  paid  nothing 
for  it;  that  he  did  this  with  the  full  Under- 
standing that  Nutter  was  an  illicit  retail 
liquor  dealer,  and  would  sell  or  offer  the 
liquor  for  sale  in  violation  of  the  state  and 
federal  laws.  He  testified,  further,  that  he 
had  an  arrangement  with  the  owners  of 
certain  places  where  he  expected  Nutter  to 
sell  the  whi^y  that  he  would  be  informed 
when  Nutter  appeared  to  sell  it,  so  that  he 
could  have  him  arrested  under  a  warrant 
charging  violation  of  the  West  Virginia 
statute.  It  does  not  appear  from  his  testi- 
mony that  he  made  an^  explanation  to 
Nutter  of  his  reasons  for  giving  him  the 
whisky.  It  is  evident  that,  if  the  jury 
believed  Nutter's  testimony  that  he  had  not 
only  bought  six  gallons  of  whisky  on  this 
occasion  from  the  defendant,  but  on  other 
occasions  in  the  same  summer  had  bought 
as  small  quantities  as  a  case  or  two,  they 
would  necessarily  infer  that  defendant  was 
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guilty  of  retailing.  On  the  other  hand,  if 
the  jury  rejected  the  entire  testimony  offered 
on  the  part  of  the  government,  and  accepted 
the  testimony  on  the  part  of  the  defehdant, 
they  would  necessarily  infer  that  the  defend- 
ant was  guilty  of  participating  in  the 
business  of  a  retail  Uquor  dealer  without 
a   license.     If   he   delivered    to   Nutter   six 

gallons  of  whisky,  knowing,  as  he  says  he 
id,  that  Kutter  was  engaged  in  retailing 
liquor  without  having  paid  the  special  tax, 
with  the  expectation  and  design,  which  he 
said  he  had,  that  Nutter  was  to  use  it  in 
the  prosecution  of  that  business,  he  became 
an  associate  and  participant  with  Nutter  in 
the  retail  businese,  in  violation  of  the.  federal 
law.  Criminal  intent  was  not  necessary. 
United  States  v.  Barnhardt,  24  Fed.  Cas. 
No.  14,626;  United  States  t?.  Rectifying 
Establishment,  27  Fed.  Cas.  No.  16,131; 
State  V.  Downs,  116  N.  C.  1064,  21  S.  E.  689. 
Co-operation  with  Nutter  made  the  defendant 
equally  guilty  with  him.  Wortham  v.  State, 
80  Miss.  206,  32  So.  60.  He  could  not  escape 
the  penalty  of  the  federal  law  on  the  ground 
that  his  intenticm  in  the  transaction  was  to 
promote  the  enforcement  of  the  state  laws. 
£7ven  if  he  had  acted  under  express  official 
authority  from  the  state  of  West  Virginia, 
he  could  not  deal  in  liquor,  directly  or  in- 
directly, either  alone  or  in  conjunction  with 
Nutter,  without  paying  the  special  tax  re- 
quired by  the  federal  statute.  So  it  was 
expressly  decided  in  South  C&rolina  v.  United 
SUtes,  199  U.  S.  437,  26  Sup.  Ct.  110,  60 
L.  ed.  261,  4  Ann.  Cas.  737.  We  know  of 
no  principle  of  the  law  of  entrapment,  and 
we  can  find  no  authority,  which  sustains  the 
position  that  the  judicial  power  extends  to 
grantinj^  immunity  to  a  state  police  officer 
who,  without  the  sanction  of  federal  author- 
ity, sells  liquor  to  a  dealer  or  participates 
in  the  dealer's  business,  for  the  purpose  of 
convicting  him  of  violating  a  state  law.  Such 
an  unlawful  practice  would  be  productive  of 
great  abuse,  and  add  to  the  difficulties  of 
enforcing  the  federal  revenue  law." 

Who  are  "  dealers."—  One  or  two  sales  of 
liquor  are  not  sufficient  to  convict  of  carry- 
ing on  the  business  of  a  retail  liquor  dealer 
without  having  paid  the  special  tax  when 
made  by  one  having  none  of  the  appliances 
or  surroundings  of  retail  liquor  dealers,  to 
an  Intimate  acquaintance  or  friend  out  of 
the  seller's  x>^vate  stock  not  held  for  or 
offered  to  purchasers  who  should  apply  for 
it.  McNutt  t?.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)  267  Fed.  670.  And  one  who  carries 
on  the  business  of  selling  other  liquors  than 
distilled  spirits,  wines  or  malt  liquors,  is 
not  a  retail  liquor  dealer  within  the  terms 
of  the  statute.  McNutt  v.  U.  S.,  (CCA. 
8th  Cir.  1920)  267  Fed.  670. 

Vol.  Ill,  p.  1068.     [Brokers,]     [First 

ed.,  1916  Supp.,  p.  86.] 
Sufficiency    of    affidavit    of   defense. —  In 
Self  1?.  Pennsylvania  Steel  Export  Co.,   (Pa. 


1921)  113  Atl.  412,  the  plaintiffs  sued  to 
recover  brokerage  commissions  alleged  to  be 
due  them  for  selling  certain  goods  for  the 
defendants.  The  affidavit  of  defense  denied 
liability  on  the  ground,  among  others,  that 
the  plaintiffs  had  failed  to  pay  the  tax 
imposed  upon  brokers  by  subdivision  4  of 
this  section,  and  was  held  sufficient  on  a 
rule  for  judgment  for  insufficiency. 

Vol.  IV,  p.  19,  sec.  3251.    [First  ed., 

vol.  Ill,  p.  631.] 

Section  not  repealed  by  National  Prohibi- 
tion Act. —  This  section  "  imposes  a  tax  on 
the  manufacturer  of  distilled  spirits,  regard- 
less of  their  purpose.  To  manufacture  such 
spirits  is  yet  lawful.  The  tax,  not  being 
inconsistent  with  the  act  (the  National  Pro- 
hibition Act)  is  law  today,  which  by  virtue 
of  section  35  (of  the  National  Prohibition 
Act)  it  is  the  duty  of  defendant  (collector 
of  internal  revenue)  to  execute.  The  tax 
is  on  the  mere  manufacture,  which  the  law 
does  not  forbid.  That  the  manufacture  is 
in  violation  of  regulations  and  for  beverage 
purposes,  which  the  law  does  forbid,  does  not 
avoid  the  tax. 

"  The  tax  is  on  a  lawful  occupation,  and  is 
none  the  less  legal  because  the  occupation 
is  pursued  by  unlawful  means  to  unlawful 
ends.  A  defendant  will  not  be  heard  to  say 
he  was  manufacturing  for  beverage  purposes. 
It  is  no  defense  to  one  crime  that  defendant 
intended  or  committed  another.  As  weA 
might  an  auto  owner  resist  his  license  tax 
because  he  devoted  his  car  exclusively  to 
unlawful  whisky  running.  A  defendant  can- 
not plead  his  own  wrong  to  excuse  another 
charged.  That  plaintiff  is  indicted  for  illicit 
manufacture  and  may  be  acquitted  is  not 
material.  The  indictment  does  not  absolve 
defendant  of  his  duty  to  collect  (see  Hard- 
ing V.  Woodcock,  137  U.  S.  47,  11  Sup.  Ct. 
6,  34  L.  ed.  580),  and  an  acquittal  would 
not  relieve  plaintiff  of  his  obligation  to  pay; 
for  the  taxee  are  not  penalties,  fines,  or  for- 
feitures, in  the  sense  understood  in  criminal 
law."  Violette  v.  Walsh,  {!>.  C  Mont.  1921) 
272  Fed.  1014. 

Vol.  IV,  p.  23,  sec.  3257.    [First  ed., 

vol.  Ill,  p.  634.] 

Section  repealed. —  This  section  was  re- 
pealed by  the  National  Prohibition  Act  of 
October  28,  1919,  (Fed.  SUt.  Ann.  1919 
Supp.  197).  U.  S.  V,  Yuginovich,  (1921) 
250  U.  S.  — ,  41  Sup.  Ct.  661,  65  U.  S.  (Ia 
ed.)  — ;  Ketchum  v.  U.  S.,  (C  C  A.  8th 
Cir.  1921)  270  Fed.  416. 

Vol.  IV,  p.  24,  sec.  3258.    [First  ed., 

vol.  Ill,  p.  635.] 

Section  repealed. —  The  decisions  are  In 
conflict  as  to  whether  this  section  was  re- 
pealed by  the  National  Prohibition  Act 
(1919  Fed.  Stat.  Ann.  202).     Some  of  the 
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courts  hold  that  it  was  repealed.  Sanford 
V.  U.  S.,  (C.  C.  A.  8th  Cirr  1921)  274  Fed. 
3«9;  Ketchum  15.  U.  S.,  (C.  C.  A.  8th  Cir. 
1921)  270  Fed.  416;  U.  S.  v.  SUfoff,  (E.  D. 
Mo.  1920)  268  Fed.  417.  Others  that  it  was 
not  repealed.  U.  S.  v.  Phillips,  (S.  D.  N.  Y. 
1920)  270  Fed.  281:  U.  S.  v.  De  Large,  (D. 
C.  Neh.  1921)  269  Fed.  820;  U.  S.  v,  Sacein 
Rouhana  Farhat,  (S.  D.  Ohio  1920)  269 
Fed.  33.  See  also  Ex  p.  Lawrence^  (D.  C. 
Mont.    1921)    273   Fed.    876,    distinguishing 

the  Yuginovich  Case,  256  U.  S. ,  41  Sup. 

Ct.  551,  65  U.  S.  (L.  ed.),  wherein  it  was 
held  that  this  section  was  not  repealed  hy 
the  National  Prohibition  Act  in  so  far  as 
the  offense  did  not  involve  distillation  for 
beverage  purposes. 

Forfeiture  of  money  or  checks. — Where 
money  or  a  check  is  found  in  such  relation 
to  contraband  articles  and  apparatus  that 
a  clear  inference  can  be  made  to  justify  the 
conclusion  that  it  ia  the  proceeds  of  the 
illegal  enterprise  and  used  in  the  operation 
and  carrying  on  of  such  business,  the  right 
to  forfeit  such  property  is  clearly  contem- 
plated. U.  S.  V,  One  Machine^  etc.,  (W.  D. 
Wash.  1920)  267  Fed.  501. 

Vol.  IV,  p.  26,  sec.  3260.    [First  ed., 

vol.  Ill,  p.  638.] 

Section  repealed. —  This  section  is  not  in- 
consistent with  the  provisions  of  the  National 
Prohibition  Act  and  is  therefore  not  repealed 
by  that  Act.  U.  S.  v.  Sacein  Rouhana  Far- 
hat,  (S.  D.  Ohio  1920)  269  Fed.  33.  But  it 
has  been  held  that  this  section  is  repealed  by 
the  National  Prohibition  Act.  (1919  Supp. 
Fed.  Stat.  Ann.  2d  ed.  o.  216,  sec.  35.) 
Ketchum  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1921) 
270  Fed.  416. 

Vol.  iV,  p.  40,  sec.  3279. 

Section  repealed. —  This  section  was  re- 
pealed by  the  National  Prohibition  Act 
(1919  Supp.  Fed.  Stat.  Ann.  202).  U.-S.  i?. 
Yuginovich,  (1921)  256  U.  S.  — ,  41  Sup. 
Ct.  551,  65  U.  S.  (L.  ed.)  — ;  Sanford  r. 
U.  S.,  (C.  C.  A.  8th  Oir.  1921)  274  Fed. 
369.  And  it  has  been  held  that  the  provision 
in  this  section  relating  to  persons  working 
in  or  carrying  distilled  spirits  from,  and 
raw  materials  to,  a  distillery  are  repealed 
by  the  National  Prohibition  Act  (1919  Supp. 
Fed.  Stat.  Ann.  p.  216,  sec.  35).  Ketchum 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1921)  270  Fed. 
416. 

Vol.  IV,  p.  41,  sec.  3281.     [First  ed., 

vol.  Ill,  p.  651.] 
Section  repealed. —  There  is  conflict  as  to 
whether  this  section  was  repealed  by  the 
National  Prohibition  Act  (1919  Supp.  Fed. 
Stat.  Ann.  202 ) .  Some  of  the  courts  express 
the  opinion  that  it  was  repealed.  U.  S.  v. 
Yuginovich,  (1921)  256  U.  S.  —,  41  Sup.  Ct. 
551,  65  U.  8.  (L.  ed.)  — ;  Sanford  v.  U.  S., 


(C.  C.  A.  8th  Cir.  1921)  274  Fed.  369. 
Others  hold  that  it  was  not  repealed.  U.  8. 
f?.  Phillips,  (S.  D.  N.  Y.  1920)  270  Fed. 
281;  Ex  p.  LAwrence,  (D.  C  Mont.  1921) 
273  Fed.  876,  distinguishing  the  Yuginovich 

case,   256  U.   8.  ,  41    Sup.   Ct.   551,   65 

U.  S.  (L.  ed.)  — ,  the  latter  case  holding 
that  this  section  was  not  repealed  by  the 
National  Prohibition  Act  in  bo  far  as  the 
offense  did  not  involve  distillation  for  bever- 
age purposes. 

Posaesaion  of  illicit  atill  as  creating  pre- 
sumption of  guilt. —  In  a  prosecution  for  a 
violation  of  R.  S.  sees.  3258,  3279  and  this 
section,  the  possession  of  an  illicit  still  by 
the  defendants  creates  a  prima  facie  pre- 
sumption of  their  guilt.  Such  presumption, 
however,  may  be  rebutted,  either  by  circum- 
stances, or  by  the  direct  testimony  of  the 
parties  charged,  or  of  others.  Whether  such 
presumption  ia,  on  consideration  of  all  the 
testimony,  sufficient  to  convict  the  defend- 
ants beyond  a  reasonable  doubt,  is  a  question 
for  the' jury.  Barton  v.  U.  8.,  (C.  C.  A.  4th 
Cir.  1920)   267  Fed.   174. 

Forfeiture  of  money  or  checks. —  Where 
money  or  a  check  is  found  in  such  relation 
to  contraband  articles  and.  apparatus  that 
a  clear  inference  can  be  made  to  justify  the 
conclusion  that  it  is  the  proceeds  of  the 
illegal  enterprise  and  used  in  the  operation 
and  carrying  on  of  such  business,  the  right 
to  forfeit  such  property  is  clearly  contem- 
plated. U.  8.  V,  One  Machine,  etc.,  (W.  D. 
Wash.  1920)   267  Fed.  501. 

Enforcing  forfeiture  after  conviction. —  It 
is  held  that  a  proceeding  to  enforce  a  for- 
feiture of  the  property  seized  may  be  main- 
tained although  the  person  against  whom  it 
is  sought  to  enforce  it  has  been  convicted 
under  an  indictment  involving  the  same  acts. 
U.  S.  V.  One  Machine,  etc.,  (W.  D.  Wash. 
1920)  267  Fed.  501,  wherein  the  court  said: 

"  It  is  now  contended  in  the  argument 
presented  that  the  defendant,  having  been 
convicted  under  an  indictment  involving  the 
very  same  acts  and  evidence  involved  herein, 
that  the  court  is  without  authority  to  con- 
demn or  forfeit  the  property  involved,  and 
that  it  would  be  invoicing  a  double  penalty, 
or  punishing  the  defendant  twice  for  the 
same  offense,  and  that  the  property  sought 
to  be  condenuied  is  not  included  within  the 
scope  of  the  statute.  As  to  the  double 
penalty,  suffice  it  to  say  that  this  is  a  pro- 
ceeding in  rem,  and  is  comprehended  within 
the  penalty  fixed  by  statute." 


Vol.  IV,  p.  44,  sec.  3282.    [First  ed., 

vol.  Ill,  p.  654.] 
Section  repealed. —  The  courts  differ  as  to 
whether  this  section  was  repealed  by  the 
National  Prohibition  Act  (1919  Supp.  Fed. 
Stat.  Ann.  202,  1919  Supp.  197).  Thus, 
in  U.  S.  V.  Yuginovich,  (1921)  256  U.  S. 
— ,  41  Sup.  Ct.  551,  65  U.  S.  (L.  ed.)  — ; 
U.  S.  V.  Stafoff,  (E.  D.  Mo.  1920)  268  Fed. 
4.17,  it  was  held  that  it  was  repealed,  while 
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in  U.  S.  V.  De  Large,  (D.  C.  Neb.  1921)  269 
Fed.  820;  U.  S.  tJ.  Phillips,  (S,  D.  N.  Y. 
1920)  270  Fed.  281,  and  Ex  p.  Lawrence, 
(D.  C.  Mont.  1921)  273  Fed.  876  (distin- 
guishing U.  S.  t*.  Yuginovich,  supra),  it  was 
held  that  it  was  not  repealed. 

An  acquittal  on  counts  charging  a  yiola-' 
tion  of  sections  3261  and  3259  of  the  Revised 
Statutes,  relating  to  the  business  of  a  dis- 
tiller, is  not  in  effect  an  acquittal  under  a 
cotmt  charging  a  violation  of  the  provision 
of  this  section  that  "  no  mash,  wort,  or  wash, 
fit  for  distillation  or  for  the  production  of 
spirits  or  alcohol,  shall  be  made  or  fer- 
mented in  any  building  or  on  any  premises 
other  than  a  distillery  duly  authorized 
according  to  law."  Doan  v.  U.  8.,  (CCA 
9th  Cir.   1920)   266  Fed.  982. 

Vol.  IV,  p.  51,  sec.  3293.    [First  ed., 

vol.  Ill,  p.  659.] 

Stolen  whisky. — ^Where  whisky,  which  was 
in  a  bonded  warehouse  at  the  time  the 
Eighteenth  Amendment  took  effect  and  in  the 
exclusive  control,  custody  and  care  of  the 
United  States,  is  stolen  the  owner  is  not 
subject  to  the  payment  of  the  tax  thereon. 
Kentucky  Distilleries,  etc.,  Co.  v.  Hamilton, 
(W.  D.  Ky.  1921)  274  Fed.  209.  The  court 
said: 

"The  Eighteenth  Amendment  was  of 
course  a  radical  change  in  respect  to  distilled 
spirits,  which  had  been  previously  made 
lawfully  and  properly.  No  compensation 
was  offered  by  the  people  for  the  property, 
the  value  of  which  was  thus  probably  largely 
destroyed,  unless  in  course  of  time  the  spirits 
could  be  sold  under  the  law.  Meantime,  how- 
ever, as  we  have  seen,  the  United  States  alto- 
gether controlled  the  custody  thereof. 

"  This  situation  presents  in  bald  form  the 
question  whether  the  plaintiff  shall  be  held 
responsible  for  the  acts  of  the  criminals  who 
took  the  spirits  from  the  custody  of  the  gov- 
ernment officials,  when  the  owner  could  not 
control  the  situation,  nor  prevent  the  criminal 
acts,  and  in  fact  had  no  opportunity  to  do 
90.  To  exact  taxes  under  such  circumstances 
M'oiild  seem  to  be  unjust  and  oppressive,  and 
until  the  question  is  settled  by  ^nal  authority 
we  are  not  willing  to  say  that  the  govern- 
ment can  exact  taxation  under  such  condi- 
tions, especially  as  the  property  can  never 
be  restored  to  the  owner  —  a  situation  in 
which  the  plaintiff  without  fault  on  its  part 
would  lose  both  property  and  the  taxes  paid. 

'*  In  our  opinion  the  government  is  not  un- 
der present  conditions  entitled  to  the  taxes 
on  spirits  in  warehouses  until,  in  some  way, 
they  are  removed  therefrom  by  the  owner. 
The  taxation  would  then  be  due  whether  the 
owner  removed  them  lawfullv  or  unlawfullv. 
The  right«*  of  the  owner  cannot  justly  be  in- 
terfered with  by  the  wrongful  acts  of  others, 
of  which  he  knew  nothing,  which  he  could  not 
control,  and  which  the  government  ought 
to    have   prevented,    if   it  claims   taxation." 


Vol.  IV,  p.  56,  sec.  3296.    [First  ed., 

vol.  Ill,  p.  671.] 

Repeal  of  lection  by  National  ProhibitioiL 
Act. — This  section  was  not  repealed  by  the 
National  Prohibition  Act  (1919  Supo.' Fed. 
Stat.  Ann.  202  et  seq. ) .  U.  S.  r.  Freidericks, 
(D.  C.  N.  J.  1921)  273  Fed.  188;  U.  S.  r. 
Turner,  (W.  D.  Va.  1920)  206  Fed.  248. 
But  in  Reed  v.  Thurmond,  (O.  C.  A.  4th  Cir. 
1920)  209  Fed.  252,  the  court  said  regarding 
the  effect  of  the  National  Prohibition  Act 
i.n  this  section: 

"It  goes  without  saying  that  this  amend- 
ment and  the  act  passed  by  its  authority 
elTected  a  radical  change  in  the  legislative 
policy  and  attitude  of  the  country  respecting 
alcoholic  beverages.  Instead  of  encouraging, 
or  at  least  recognizing  as  legitimate,  the  pro- 
duction and  use  of  such  beverages,  and  de- 
riving a  very  large  revenue  therefrom,  the 
manufacture  and  sale  of  any  sort  of  beverage 
containing  one-half  of  1  per  centum  of  alco- 
hol or  more  is  now  wholly  and  strictly  for- 
bidden. This  being  so,  it  would  seem  nee^t- 
sarily  to  follow,  under  the  most  familiar 
rules  of  statutory  construction,  that  if  the 
Volstead  Act  is  inconsistent  with  the  pro- 
visions of  section  3296  and  also  covers  the 
same  subject-matter,  it  supersedes  and  hy 
implication  repeals  that  section.  And  to 
our  minds  the  Volstead  Act,  in  its  entire 
scope  and  purpose,  is  plainly  inconsistent 
with,  the  scheme  of  revenue  protection  em- 
bodied in  the  Revised  Statutes  and  in  the 
section  under  review.'*  Reed  t;.  Thurmond, 
(C.  C.  A.  4th  Cir.  1920)   269  Fed.  252. 

Application. — This  section  and  section  < 
of  the  National  Prohibition  Act  (1919  Supp. 
Fed.  Stat.  Ann.  p.  207)  may  in  some  cases 
apply  both  to  the  same  transaction.  ''There 
is  no  constitutional  objection  to  making  one 
act  or  one  transaction  a  violation  of  two 
statutes,  although  both  emanate  from  the 
same  sovereignty,  if  each  offense  embraces 
an  element  not  embraced  in  the  other.  U.  S. 
V.  Turner,  (W.  D.  Va.  1920)  266  Fed.  248. 

No  permit  authorised  to  be  given  nnder 
the  National  Prohibition  Act  justifies  the 
removal  of  distilled  spirits  from  a  govern- 
ment warehouse  without  paying  the  tax 
imposed  on  such  liquor  —  the  crime  de- 
nounced by  this  section.  T.  S.  r.  Freiderickft, 
(D.  C.  N."J.  1921)  273  Fed.  188. 

Evidence. —  In  a  prosecution  under  this 
section  an  element  of  the  offense  is  that  the 
liquor  was  untaxed  which  must  be  proved 
by  the  government.  U.  S.  r.  Turner,  (W.  D. 
Va.   1920)    266  Fed.  248. 

VoLIV,  p.  71,sec.33ia    [First  ed., 

vol.  Ill,  p.  685.] 

Seimre  of  books  and  papers. —  It  has  been 
held  that  when  the  books  required  under  this 
section  are  not  kept  or  are  kept  insufficiently, 
all   documents   showing   transactions  which 
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should  be  so  recorded  may  be  seized  on  search 
warrant  under  the  pertinent  provisions  of 
the  Espionage  Act.  U.  8.  v.  Kraus,  (S.  D. 
K.  Y.)    1921)  270  Fed.  678. 

Vol.  IV,  p.  107,  sec.  51.     [First  ed., 

vol.  Ill,  p.  663.] 

This  section  was  not  repealed  by  the 
National  Prohibition  Act  (1919  Supp.  Feof. 
Stat.  Ann.  p.  202).  U.  S.  t?.  Freidericks, 
(D.  C.  N.  J.  1921)  273  Fed.  188. 

Vd.  IV,  p.  110,  sec.  59.     [First  ed., 
vol.  Ill,  p.  666.] 

Thia  section  was  not  repealed  by  the 
National  Prohibition  Act  (1919  Supp.  Fed. 
Stat.  Ann.  p.  202).  U.  S.  v,  Freidericks, 
(D.  C.  N.  J.  1921)   273  Fed.  188. 

No  permit  under  the  National  Prohibition 
Act  would  juatify  the  removal  of  liquors 
from  a  warehouse  in  the  absence  of  the  store- 
keeper. U.  S.  f.  Freidericks,  (D.  C.  N.  J. 
1921)   27^  Fed.  188. 

Removal  from  warehonse  and  transporta- 
tion distinguished. — "  Failure  to  pay  the  tax 
on  the  liquor  before  removing  it  from  the 
bonded  warehouse,  or  to  remove  it  during 
the  absence  of  the  storekeeper  or  without  his 
knowledge,  which  are  denounced  by  the 
earlier  act,  are  a  different  class  of  offenses 
from  those  of  transporting  liquor  without  a 
permit,  or  without  complying  with  the  other 
requirements  of  the  Enforcement  Act,  rela* 
tive  to  transportation.  And  a  conviction  or 
acquittal  or  any  or  all  of  one  class  would 
not  exempt  the  defendant  from  prosecution 
or  conviction  of  any  or  all  of  the  other  cLaas." 
U.  S.  f?.  Freidericka,  (D.  C.  N.  J.  1921)  273 
Fed.   188. 

Vol.  IV,  p.  173,  sec.  1.     [First  ed., 
1916  Supp.,  p.  71.] 

ConioUdatiott  of  indictmenta. — ^An  indict- 
ment charging  the  manufacture  of  smoking 
opium  in  violation  of  this  section  may  be 
properly  consolidated  and  tried  with  an  in- 
dictment charging  the  concealment  of  smok- 
ing opium  in  violation  of  section  2  of  the 
Act  of  Feb.  9,  1909,  as  amended  by  the  Act 
of  Jan.  17,  1914  (3  Fed.  Stat.  Ann.  (2d  ed.) 
725).  Toy  v.  U.  8.,  (C.  C.  A.  2d  Cir.  1920) 
266  Fed.  326. 

Evidence  held  to  show  mannfacture  of 
smoking  opium,  see  Toy  i;.  U.  S.,  (C.  C.  A. 
2d  Cir.  1920)  266  Fed.  326. 

Vol.  IV,  p.  176,  sec.  5.     [First  ed., 
1916  Supp.,  p.  72.] 

Fines. — There  cannot  be  an  imposition  of 
two  fines  for  violating  the  same  section  in 
two  different  ways.  Toy  <?.  U.  S.,  (C.  C.  A. 
2d  Cir.  1920)  266  Fed.  326. 


Vol.  IV,  p.  177,  sec.  1.      [First  ed., 
1916  Supp.,  p.  101.] 

Constitntionality. — This  act  is  constitu- 
tional. Oliver  v.  U.  8.,  (C.  C.  A.  4th  Cir. 
1920)   267  U.  S.  544. 

Validity  of  state  law  on  same  subject. — 
There  i^  no  such  conflict  between  this  act 
and  Minn.  Laws  1915,  chap.  260.  regulating 
traffic  in  habit-forming  narcotic  drugs,  as 
invalidates  the  state  statute,  although  the 
prohibitory  measures  of  the  Federal  statute 
do  not  apply  to  the  disposition  and  dis- 
pensation of  drugs  by  physicians  registered 
under  the  act,  in  the  regular  course  of  pro- 
fessional practice,  provided  records  are  kept 
for  official  inspection,  while,  under  the  s'ate 
law,  physicians  can  only  furnish  prescrip- 
tions to  addicts,  and  may  not  dispense  the 
drugs  to  such  persons  at  pleasure  from 
stocks  of  their  own.  Minnesota  v.  Martin- 
son, (1921)  256  U.  S.  41,  41  S.  Ct.  426,  65 
U.  S.  (L.  ed.)  — ,  affirming  (1M9)  144  Minn. 
206,  174  N.  W.  823. 

Purpose  of  section. —  It  has  been  held  no 
error  to  instruct  the  jury  regarding  this 
section:  "Now,  the  purposes  of  the  act 
of  Congress  are,  first,  to  obtain  a  license  tax 
for  the  government  as  a  part  of  its  revenue; 
incidentally,  its  purpose  is  to  prevent  sales 
being  made  to  those  who  are  opium  addicts, 
or  administering  to  opium  addicts.**  Oliver 
V.  U.  S.,  (C.  C.  A.  4th  Cir.  1920)  267  Fed. 
544. 

U.  S.  Supreme  Court  decisions  as  con- 
trolling.— Where  the  United  States  Supreme 
Court  has  determined  the  meaning  of  this 
act  conflicting  rulings  by  the  Treasury  De- 
partment are  to  be  disregarded.  Rothman 
r.  U.  S.,  (C.  C.  A.  2d  Cir.  19(20)  270  Fed.  31. 

Vol.  IV,  p.  178,  sec.  2.     [First  ed,, 
1916  Supp.,  p.  102.] 

What  constitutes  violation. — An  offense 
against  the  United  States  by  violation  of 
thifl  section  arises  where  it  appears  that  for 
a  consideration  the  defendant  issued  an  order 
or  "  prescription  '*  for  opium,  not  in  the  regu- 
lar course  of  his  professional  practice,  but  to 
an  "  addict,"  for  a  prohibited  use,  and  that 
thereupon,  as  was  intended,  the  addict  pre- 
sented the  prescription  to  and  had  it  filled 
by  a  dealer,  who  had  no  reason  to  believe 
that  it  had  been  wrongfullv  issued.  U.  S. 
V.  Keidan2,(S.  D.  N.  Y.  1921)  270  Fed.  585, 
the  court  said: 

"The  act  makes  it  unlawful  for  any  one 
to  *  sell,  barter,  exchange  or  give  away ' 
opium,  except  in  a  case,  among  others,  where 
it  is  dispensed  or  prescribed  by  a  physician 
*  in  the  course  of  his  professional  practice 
only,'  and  admittedly,  under  the  construction 
recently  placed  upon  these  provisions  by  the 
Supreme  Court  in  Jin  Fuev  Moy,  (No.  44, 
December  6.  1920)  254  U.'  S.  ~,  41  Sup. 
Ct.  98.  65  L.  Ed.  — ,  the  physician  as  well 
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as  the  dealer  may  be  convicted,  where  both 
have   the   requisite  criminal   intent." 

Necessity  of  proof  that  United  States  was 
defrauded. —  In  order  to  sustain  a  conviction 
under  this  section  it  is  not  necessary  to  show 
that  the  government  has  been  defrauded. 
Hoyt  V.  U.  S.,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  792. 

Issuance  of  prescription  by  physicians  — 
In  general. — ^A  physician  may  be  found 
guilty  of  participating  as  a  principal  in  the 
prohibited  sale  of  an  opium  derivative  be- 
longing to  another  person,  where  he  unlaw- 
fully issued  a  prescription  therefor  to  the 
would-be  purchaser,  in  view  of  the  provision 
of  this  section,  making  it  unlawful  for  any 
person  to  sell,  barter,  exchange,  or  give  away 
any  such  drug  except  in  pursuance  of  a  writ- 
ten order,  on  a  form  to  be  issued  in  blank 
for  that  purpose,  by  the  Commissioner  of 
Internal  Revenue,  with  exceptions  in  favor 
of  registered  physicians  dispensing  or  dis- 
tributing any  such  drug  to  patients  in  the 
course  of  their  professional  practice  only, 
and  of  the  sale,  dispensing,  or  distribution 
of  the  drugs  by  a  dealer  upon  prescriptions 
issued  by  registered  physicians.  Jim  Fuey 
Moy  t?.  U.  S.,  (1»20)  254  U.  S.  189,  41 
S.  Ct.  98.  65  U.  S.  (L.  ed.)  — ,  {affirmino 
(W.  D.  Pa.  1»18)  263  Fed.  213)  wherein 
the  court  said :  "  It  is  objected  that  the  act 
of  selling  or  giving  away  a  drug  and  the 
act  of  issuing  a  prescription  are  so  essen- 
tially different  that  to  allege  that  defend- 
ant sold  the  drug  by  issuing  a  prescription 
for  it  amounts  to  a  contradiction  of  terms, 
and  the  repugnance  renders  the  indictment 
fatally  defective.  The  government  suggests 
that  the  clause  as  to  issuing  the  prescription 
may  be  rejected  as  surplusage;  but  we  are 
inclined  to  think  it  enters  so  intimately  inlo 
the  description  of  the  offense  intended  to  be 
charged  that  it  cannot  be  eliminated,  and 
that  unless  defendant  could  'sell,'  in  a 
criminal  sense,  by  issuing  a  prescription,  the 
indictment  is  bad.  If  '  selling '  must  be  con- 
fined to  a  parting  with  one's  own  property, 
there  might  be  difficulty.  But  by  §  332  of 
the  Criminal  Code,  7  Fed.  Stat.  Anno.  2d 
ed.  p.  984,  'whoever  directly  commits  any 
act  constituting  an  oiTense  defined  in  any 
law  of  the  United  States,  or  aids,  abets, 
counsels,  commands,  induces,  or  procures  its 
commission,  is  a  principal.'  Taking  this  to- 
gether with  the  clauses  quoted  from  §  2  of 
the  Anti-narcotic  Act,  it  is  easy  to  see,  and 
the  evidence  in  this  case  demonstrates,  that 
one  may  take  a  principal  part  in  a  prohibited 
sale  of  an  opium  derivative  belonging  to  an- 
other person  by  unlawfully  issuing  a  pre- 
scription to  the  would-be  purchaser.  Hence 
there  is  no  necessary  repugnance  between 
prescribing  and  selling,  and  the  indictment 
must  be  sustained.  ...  In  each  case 
where  defendant  was  found  guilty  the  evi- 
dence fully  warranted  the  jury  in  finding 
that  he  aided,  abetted,  and  procured  a  sal* 


of  morphine  sulphate  without  written  order 
upon  a  blank  form  issued  by  the  Commis- 
sioner of  Internal  Revenue;  and  that  he  did 
this  by  means  of  prescription  issued  not  to 
a  patient,  and  not  in  the  course  of  his  pro- 
fessional practice,  contrary  to  the  prohibi- 
tion of  §  2  of  the  act.  Manifestly,  the 
phrases  *  to  a  patient '  and  '  in  the  course  of 
his  professional  practice  only '  are  intended 
to  confine  the  immunity  of  a  registered  phy- 
sician, in  dispensing  the  narcotic  drugs 
mentioned  in  the  act,  strictly  within  the  ap- 
propriate bounds  of  a  physician's  profes- 
sional practice,  and  not  to  extend  it  to 
include  a  sale  to  a  dealer,  or  a  distribution 
intended  to  cater  to  the  appetite  or  satisfy 
the  craving  of  one  addicted  to  the  use  of  the 
drug.  A  '  prescription  *  issued  for  either  of 
the  latter  purposes  protects  neither  the 
physician  who  issues  it,  nor  the  dealer  who 
knowingly  accepts  and  fills  it.  Webb  9. 
United  States,  249  U.  S.  96,  63  L.  ed.  497, 
39  Sup  Ct.   Rep.   217." 

Good  faith  of  physician  in  prescrihing,-^ 
When  a  physician  is  charged  with  unlaw- 
fully selling  or  prescribing  drugs  under  the 
Harrison  Act,  the  case  turns  largely  upon 
his  good  faith  in  prescribing  drugs  to  his 
regular  patients,  for  maladies  requiring  the 
administration  of  the  drug,  or  whether  he 
prescribed  for  persons  eeeking  his  profes- 
sional aid  merely  to  procure  the  drug.  Bar- 
bot  V.  U.  S.,  (C.  C.  A.  4th  Cir.  1921)  273 
Fed.  919. 

Necessity  of  taking  xoritten  order, —  Under 
this  act  a  register^  physician  is  not  re- 
quired to  take  a  written  order,  or  to  keep  a 
record  of  morphine  administered  by  him  to 
a  patient  as  an  element  of  a  good-faith  med- 
ical treatment;  but,  although  registered  and 
taxed  as  a  physician,  and  only  as  a  physi- 
cian, he  cannot  lawfully  sell,  bargain,  or 
give  away  morphine  without  at  least  taking 
a  written  order  therefor.  Loewenthal  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  563. 

Aiding  and  a^tting  by  physician. — ^A  phy- 
sician who  issues  a  prescription  which  is 
illegal  under  the  act  because  not  issued  in 
the  attempted  cure  of  the  habit,  knowing  it 
ia  to  be  filled  by  a  druggist  who  knows  of 
its  illegality,  aids  and  abets  the  druggist 
in  violating  the  act  and  in  so  doing  commits 
the  substantive  crime.  Harris  v,  U.  S.» 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  786. 

Sntrapment  of  defendant. —  In  Butte  «. 
U.  S.,  (C.  C.  A.  8th  Cir.  1921)  273  Fed.  36, 
the  court  in  reversing  a  judgment  of  convic- 
tion for  selling  morphine  on  the  ground  that 
defendant  was  entrapped  into  committing 
the  offense,  said: 

''When  the  entire  evidence  in  this  re<K>rd 
is  considered,  it  conclusively  proved  (1)  that 
the  defendant  was  not  and  never  had  been 
engaged  in  dealing  in  morphine,  and  that  he 
never  sold  any  of  it  to  any  one  before  the 
transaction  here  in  issue;  and  (2)  that  the 
conception   of   and   the   intention  to  do   the 
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acts  which  the  defendant  did  in  this  matter 
did  not  originate  in  his  mind  or  with  him, 
but  were  the  products  of  the  fertile  brains 
of  the  officers  of  the  government,  which  they 
instilled  into  the  mind  of  the  defendant,  and 
by  deceitful  representations  and  importuni- 
ties lured  him  to  put  into  effect. 

"It  is  not  denied  that  in  cases  where  the 
criminal  intent  originates  in  the  mind  of 
the  defendant,  the  fact  that  the  officers  of  the 
government  used  decoys  or  truthful  state- 
ments to  furnish  opportunitv  for  or  to  aid 
the  accused  in  the  commission  of  a  crime, 
in  order  successfully  to  prosecute  him  there- 
for, constitutes  no  defense  to  such  a  prose- 
cution. Price  t?.  United  States,  166  U.  S.  311, 
315,  17  Sup.  Ct.  366,  41  L.  ed.  727;  Grimm 
«.  United  tates,  156  U.  S.  604,  610,  16  Sup. 
Ct.  4Y0,  39  L.  ed.  650;  Goode  f.  United 
States,  159  U.  S.  663,  669,  16  Sup.  Ct.  136, 
40  L.  Ed.  297;  Andrews  v.  United  Btates, 
162  U.  8.  420,  423,  16  Sup.  Ct.  798,  40  L.  Ed. 
1023;  Fiunkin  r.  United  States,  (O.  C.  A.) 
265  Fed.  1.  But  when  the  accused  has  never 
committed  such  an  offense  as  that  charged 
against  him  prior  to  the  time  when  he  is 
charged  with  the  offense  prosecuted,  and 
never  conceived  any  intention  of  committing 
the  offense  prosecuted,  or  any  such  offense, 
and  had  not  the  means  to  do  so,  the  fact 
that  the  officers  of  the  government  incited 
and  by  persuasion  and  representation  lured 
him  to  commit  the  offense  charged,  in  order 
to  entrap,  arrest,  and  prosecute  him  there- 
for, is  and  ought  to  be  fatal  to  the  prosecu- 
tion, and  to  entitle  the  accused  to  a  verdict 
of  not  guilty.  Peterson  t*.  United  States,  256 
Fed.  4)33,  166  C  C.  A.  509;  United  States  v. 
Echols,  (D.  C.)  253  Fed.  &62;  Sam  Yick 
V.  United  States,  240  Fed.  60,  65,  67,  153 
C.  C.  A.  96;  Voves  v.  United  States,  249  Fed. 
191,  192,  161  C.  C.  A.  227;  People  v. 
McCord,  7«  Mich.  200,  42  N.  W.  1106,  1108; 
Woo  Wai  et  al.  v.  United  States,  223  Fed. 
412,  414,  137  C.  C.  A.  604.  There  was  am- 
ple, if  not  conclusive,  evidence  in  this  case 
to  sustain  a  finding  of  the  jury  that  this 
case  fell  under  the  latter  rule.  The  defend- 
ant had  never  committed  any  such  offense 
as  the  officers  of  the  government  arrested  and 
prosecuted  him  for  prior  to  the  time  when 
they  induced  him  to  do  the  acts  disclosed 
by  this  testimony.  There  is  no  evidence  that 
he  had  ever  contemplated,  much  less  intended 
to  sell  any  morphine.  He  had  never  done 
so  —  he  had  none  to  sell.  The  officers, 
through  their  agent,  Rudolph,  incited,  lured, 
and  persuaded  him  by  false  representations 
to  go  to  a  third  person  and  get  the  morphine 
for  his  acquaintance,  the  officer's  agent>  and 
to  consent  either  to  sell  it  or  to  act  as  the 
agent  of  the  party  from  whom  he  received 
it  in  the  sale  the  officers  betrayed  him  into. 

"The  first  duties  of  the  officers  of  the  law 
are  to  prevent,  not  to  punish  crime.  It  is 
not  their  duty  to  incite  to  and  create  crime 
for  the  sole  purpose  of  prosecuting  and  pun- 


ishing it.  Here  the  evidence  strongly  tends 
to  prove,  if  it  does  not  conclusively  do  so, 
that  their  first  and  chief  endeavor  was  to 
cause,  to  create,  crime  in  order  to  punish  it, 
and  it  is  unconscionable,  contrary  to  public 
policy,  and  to  the  established  law  of  the  land 
to  punish  a  man  for  the  conunission  of  an 
offense  of  the  like  of  which  he  had  never 
been  guilty,  either  in  thought  or  in  deed, 
and  evidently  never  would  have  been  guilty 
of  if  the  officers  of  the  law  had  not  inspired, 
incited,  persuaded,  and  lured  him  to  attempt 
to  commit  it.  It  was  fatal  error  to  refuse 
to  instruct  the  jury  as  requested,  and  it  is 
unnecessary  to  discuss  the  other  alleged  er- 
rors ai  the  trial,  because,  if  they  existed, 
they  will  probably  not  be  committed  again." 

In  Fiunkin  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1920)  265  Fed.  1,  it  was  contended  that 
government  officers  had  caused  the  defendant 
to  violate  the  provisions  of  this  Act  by 
sending  a  drug  addict  to  his  store  to  pur- 
chase morphine  and  cocaine.  Answering  this 
contention,  the  court  said:  "It  is  argued 
that  the  defendant  was  induced,  through  the 
machinations  and  instigation  of  the  govern- 
ment officers,  to  commit  the  offense,  or,  in 
other  words,  that  he  was  entrapped  by  such 
contrivance  of  the  officers  to  do  the  thing 
which  the  law  condemns.  The  evidence  fails 
to  show,  however,  that  such  was  the  case. 
The  officers  had  nothing  to  do  with  the 
defendant's  having  the  drugs  in  his  posses- 
sion. They  had  nothing  to  do  with  his 
willingness  to  sell  the  same  for  a  considera- 
tion. They  had  nothing  whatever  to  do 
with  the  conditions  that  prevailed  prior  to 
the  time  they  sent  the  addict  to  the  store 
to  make  the  purchase,  nor  with  the  defend- 
ant's state  of  mind  or  purpose  of  action, 
should  opportunity  present  itself,  of  dealing 
with  the  drug  as  a  commodity  for  sale  to 
those  who  were  willing  to  buy.  Nor  did 
they  offer  any  inducement  to  the  defendant 
to  sell,  except  that  they  did,  through  Collins, 
offer  to  buy,  and  proffered  the  amount  of 
money  that  defendant  fixed  as  the  price  he 
was  willing  to  take.  Nothing  beyond  this 
appears  in  the  testimony.  It  is  true  that  the 
defendant  was  entrapped  by  what  was  done 
to  sell  the  drug  to  the  government  officers, 
and  to  put  himself  in  a  position  of  yielding 
up  evidence  of  his  commission  of  the  offense. 
But  this  does  not  signify  that  the  govern- 
ment officers  lured  him,  or  incited  or  induced 
him,  to  do  what  he  would  otherwise  have 
done,  if  any  other  addict  had  applied*  to 
him  to  purchase  the  drug." 

Indictment  —  Sufficiency. — ^An  indictment 
charging  the  offense  substantially  in  the 
language  of  the  statute  is  sufficient.  Di 
Preta  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1920)  270 
Fed.  73.  The  indictment  need  not  negative 
the  exception  of  the  statute  in  favor  of 
physicians.  Di  Preta  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1920)  270  Fed.  73. 

An  indictment  for  the  unlawful  sale  of 
morphine  which,  in  addition  to  the  other 
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usual  allegations,  charges  that  the  sccused 
at  various  tiines  between  certain  specified 
dat«8,  sold,  bartered,  and  gave  away  mor- 
phine to  divers  persons,  both  the  exact  quan- 
tities and  the  names  of  the  recipients  being, 
as  the  indictment  alleged,  to  the  grand  jurors 
unknown,  is  sufficient  as  against  demurrer 
and  a  motion  to  quash,  on  the  ground  that 
it  failed  to  state  the  times  and  places  at 
which  or  the  persons  to  whom  the  drug  was 
furnished.  Gregory  r.  U.  S.,  (C.  C.  A.  4th 
Cir.  1921)    272  Fed.   119. 

Charging  accessory  with  acts  of  principal, 

—  The  acts  of  the  principal  become  the  acts 
of  the  accessory  or  aider,  and  such  accessory 
may  be  charged  as  having  done  the  act  him- 
self, and  be  indicted  and  punished  accord- 
ingly. Di  Preta  t\  U.  S.,  (C.  C.  A.  2d  Cir. 
1920)  270  Fed.  73. 

Duplicity. —  Counts  in  an  indictment  under 
this  section  are  not  duplicitous  because  they 
leave  it  uncertain  whether  defendant,  a 
physician,  is  being  charged  with  being  a 
dealer  generally  or  with  making  a  single 
sale  only  without  registering,  as  in  either 
case  the  offense  is  the  same.  Loewenthal  t\ 
U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  563. 

Ezamination  of  talesmen. —  In  a  prosecu- 
tion under  this  section  the  refusal  of  the 
court  to  permit  defendant's  counsel  to  ascer- 
tain whether  or  not  any  of  the  jurors  had 
preconceived  ideas  as  to  the  treatment  of 
drug  addicts,  is  not  error.  Hovt  v.  U.  S., 
(C.  C.  A.  2d  Cir.  1921)   273  Fed,  792. 

Evidence  —  Other  offenses, —  On  a  prosecu- 
tion under  this  act  for  making  unlawful  sales 
evidence  is  not  confined  to  proof  of  the 
particular  sales  alleged,  the  principle  apply- 
ing that  if  intent  or  motive  be  one  of  the. 
elements  of  the  crime  charged  evidence  of 
other  like  conduct  by  the  defendant  at  as 
near  the  time  charged  is  admissible.  Harris 
V.  U.  S.,  (C.  C.  A.  2d  C^r.  1921)  273  Fed. 
786. 

Evidence  showing  the  issuance  of  prescrip- 
tions to  numerous  other  persons  than  those 
named  in  the  indictment  is  admissible. 
Dysart  v.  U.  S.,  (C.  C.  A.  5th  Cir.  1921) 
270  Fed.  77.     The  court  said: 

"  Over  objection,  evidence  was  admitted  to 
the  effect  that  plaintiff  in  error  had  issued 
prescriptions  to  a  large  number  of  persons 
other  than  those  described  in  the  indictment. 
In  his  charge  to  the  jury,  the  court  limited 
the  effect  of  such  evidence  to  the  intent  with 
which  the  prescriptions  for  perRon.s  named 
in  the  indictment  were  issued,  and  distinctly 
charged  the  jury  that  conviction  could  not 
be  based  upon  prescriptions  for  persons  not 
so  named.  As  so  limited  and  explained,  the 
evidence  was  admissible.  It  threw  light  upon 
the  intent  of  plaintiff  in  error  in  respect  to 
the  vital  question  in  the  case  of  whether 
he  was  lawfully  dispensing  drugs  in  the 
course  of  his  practice,  or  was  using  his 
profession  of  physician  as  a  cloak  to  cover 
up  a  violation  of  the  law." 

Amount  of  drugs  purchased  hy  defendant. 

—  Evidence  as  to  the  flonount  of  drugs  pur- 


chased by  the  defendant,  a  physician,  is  ad- 
missible where  the  question  is  involved 
whether  the  defendant  was  practicing  his 
profession  in  good  faith  in  an  attempt  to 
cure  the  addicts  to  whom  defendant  dis- 
pensed the  drugs,  or  whether  he  was  engaged 
in  handling  the  prohibited  drugs  as  merchan- 
dise. In  determining  that  question  the  jury 
is^ entitled  to  have  before  it  information  as 
to  the  quantity  of  the  drugs  pinrchased. 
Hoyt  t?.  U.  S.,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  792. 

Compliance  with  state  lair  as  to  registra- 
tion of  addicts. —  In  a  case  where  it  was 
argued  that  the  court  committed  an  error  in 
not  permitting  counsel  for  defendant  to  bring 
out  facts  and  the  law  in  relation  to  the 
registration  under  the  New  York  state  law 
uf  certain  of  the  addicts  named  in  the  indict- 
ment, and  as  to  the  possession  by  those 
addicts  of  state  registration  cards  permitting 
them  to  obtain  certain  quantities  oi  narcotics, 
and  it  was  contended  that  the  defendant 
should  have  been  permitted  to  show  that  he 
dispensed  the  drugs  only  to  persons  holding 
such  cards  it  was  said:  "  We  do  not  see 
that  it  was  at  all  material  whether  the 
addicts  had  or  had  not  complied  with  the 
state  law,  or  whether  the  defendant  had  re- 
fused to  treat  any  addicts  who  had  not 
obtained  such  cards.  The  defendant  was  not 
being  tried  for  any  offense  against  the  New 
York  state  law,  but  for  the  violation  of  a 
federal  act."  Hoyt  i?.  U.  S.,  (C.  C  A.  2d 
Cir.  1921)    273  Fed.  792. 

Requiring  production  of  record  of  sales. — 
Where  a  defendant  who  is  accused  of  selling 
drugs  in  violation  of  this  act  sets  up  in 
defense  that  the  sale  was  made  in  connection 
with  a  treatment  for  the  cure  of  persons 
addicted  to  the  drug  habit  it  is  proper  to 
require  him  on  cross-examination  to  exliibit 
the  record  of  his  disposition  of  narcotics. 
The  court  said :  "  This  was  the  record  re* 
quired  by  law  to  be  kept.  Whatever  the 
weight  of  thie  testimony,  its  competency  is 
clear  on  the  issues  both  of  good  faith  and 
of  the  character  of  business  conducted  by 
Sims."  Sims  i?.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)    208   Fed.  234. 

Sufficiency. —  Evidence  was  held  sufficient 
to  sustain  conviction  of  a  physician  in  Hoyt 
V.  U.  S.,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  792. 

Variance. —  There  is  not  a  fatal  variance 
where  the  indictment  charges  a  physician 
with  making  unlawful  sales  of  morphine 
sulphate  and  the  evidence  shows  the  issuance 
of  prescriptions  and  not  the  sale.  Dysart 
f.  U.  S.,  (C.  C.  A.  5th  Cir.  1921)  270  Fed.  77. 

Question  lor  jury. —  "  It  may  be  true  that 
a  physician's  method  of  treatment  of  drug 
addiction  is  a  question  to  be  determined  by 
the  physician  himself,  and  not  by  a  jury; 
but  it  can  only  be  true  so  long  as  tne 
physician  is  pursuing  his  method  in  his 
honest  endeavor  to  effect  a  cure.  If  that  is 
not  his  purpose,  and  he  is  dispensing  the 
drug  to  keep  the  addict  comfortable,  he  is 
violating  the  law,  and  whether  he  is  doiuy 
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the  one  thing  or  the  other  is  a  question  the 
jury  must  decide."  Hoyt  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1921 )   273  Fed.  7»2. 

Effect  of  acquittal  —  Oti  one  count, — ^An 
acqiiittal  of  a  physician  on  a  charge  of  pur- 
chasing drugs  for  the  purposes  of  sale  as 
a  dealer  is  not  an  acquittal  on  a  charge  of 
later  selling  some  of  the  drugs  without  the 
use  of  the  order  form  or  without  registering. 
Loewenthal  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  563. 

On  coiiapiracy  charge. — ^An  acquittal  on  the 
charge  of  a  conspiracy  to  violate  this  act 
does  not  prevent  a  conviction  for  committing 
the  substantive  offense.  Harris  v,  U.  S., 
(C.  C.  A.  2d  Cir.  1J)21)   273  Fed.  785. 

Judgment  on  conviction  on  several  count*. 
-^ Where  a  judgment  on  conviction  is  unitary, 
«nd  covers  conviction  under  each  and  all  of 
the  several  counts,  and  the  punishment  im- 
jiosed  was  less  than  might  have  been  imposcsl 
under  any  one  of  the  counts,  the  judgment 
is  not  subject  to  reversal,  if  any  of  the  county 
on  which  conviction  was  had  is  good  and 
sufficient  to  support  the  judgment.  Loewen- 
thal V.  U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274 
Fed.  563. 

Objections  on  appeal — ^Where  officers  were 
permitted  to  testify  as  to  what  drugs  were 
found  on  the  defendant's  premises,  in  a 
prosecution  under  this  act,  an  objection  on 
appeal  to  the  admission  of  such  testimony 
on  the  ground  that  the  search  was  unlawful 
comes  too  late  to  affect  the  admissibility 
of  the  testimony  when  not  made  at  the  trial. 
Sims  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  268 
Fed.  234: 

Vol.  IV,  p.  183,  sec.  6.     [First  ed., 

1916  Supp.,  p.  106.] 

Basis  of  exception. —  The  exception  pro- 
vided for  in  this  section  was  based  on 
humanitarian  grounds.  Oliver  v.  U.  S.,  (C. 
C.  A.  4th  Cir.  1920)  267  Fed.  544. 

Vol.  IV,  p.  187,  isec.  8.      [First  ed., 

1916  Supp.,  p.  106.] 

The  second  proviso  in  this  section  applios 
to  all  the  exceptions  in  the  act  and  not 
merely  to  those  found  in  this  section.  Roth- 
man  r.  U.  S.,  (C.  C.  A.  2d  Cir.  1920)  270 
Fed.  31. 

Possession  of  prohibited  drugs  as  violation. 
—  This  section  makes  the  possession  or  con- 
trol of  the  prohibited  drugs  not  only  pre- 
sumptive evidence  of  a  violation  of  its  pro- 
visions, but  also  a  violation  of  section  1  of 
the  Act.  Fiunkin  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1920)   205  Fed.  1. 

Indictment  —  A  vennan  ta  nega  tiving  ex- 
cept ions. —  To  the  same  effect  as  the  anno- 
tation in  1919  Supplement,  see  Oliver  v. 
U.  S.,  (C.  C.  A.  4th  Cir.  1920)  267  Fed.  544. 

The  words  "  any  of  the  aforesaid  drugs  " 
do  not  permit  a  count  to  be  based  on  each 
drug  found  in  the  possession  of  the  defendant 
at  the  same  time  and  place  and  a  separate 
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conviction  cannot  be  had  on  each  count. 
Braden  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 
270  Fed.  441. 

Burden  of  proof. — Where,  in  a  prosecution 
under  this  Act,  the  evidence  discloses  pos-' 
session  by  the  defendant  of  the  prohibited 
drugs,  the  burden  is  cast  upon  him  to  show 
that  he  has  paid  the  tax.  Fiunkin  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1920)   266  Fed.  1. 

The  burden  of  proving  an  exemption  con- 
tained in  section  6  of  this  Act  (4  Fed.  Stat. 

'^nvpndiap  oq^  uo  si   (^gx  '^    ('P^  "?) 
Oliver  r.  U.  S.,    (C.  C.  A.  4th  Cir.   1920) 
267  Fed.  544. 

Evidence — \Sale  or  dealing  in  prohibited 
drugs, —  It  being  necessary  to  show  that  de- 
fendant was  one  of  the  claflsea  of  persons 
required  to  register  under  section  one  of  this 
act,  evidence  is  admissible  to  show  that  he 
.sold  or  dealt  in  the  prohibited  drugs  although 
he  is  charged  with  having  them  in  his  pos- 
session. Braden  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)  270  Fed.  441. 

Proof  of  overt  acts  in  case  of  conspiracy, 
—  If  a  conspiracy  is  proved  to  have  existed 
between  the  defendants,  it  is  not  necessary 
to  prove  that  all  of  the  defendants  did  the 
overt  acts  which  they  are  alleged  to  have 
done.  All  that  is  necessary  is  that  one  or 
more  of  such  parties  did  an  act  to  effect  the 
object  of  the  conspiracy.  Rothman  v,  U.  S., 
(C.  C.  A.  2d  Cir.  1920)  270  Fed.  31,  holding 
that  an  acquittal  as  to  one  of  the  substan- 
tive offenses  will  not  prevent  a  conviction 
for  conspiracy. 

Vol.  IV,  p.  228,  sec.  8.     [First  ed., 

vol.  Ill,  p.  784.] 
Under  the  Act  of  June  13.  1898,  ch.  448, 
sec.  29  —  Recovery  ha^k  of  ta». —  "  Taxes 
paid  upon  certain  legacies  conformably  to 
a  return  made  by  executors  in  accordance 
with  the  War  Revenue  Act  of  June  13,  1898, 
and  the  regulations  of  the  Internal  Revenue 
Department,  may  not  be  recovered  ba^'k  for 
want  of  a  formal  assessment  made  before 
the  repeal  of  such  act  by  the  Act  of  April  12, 
1902,  since  such  tax  must  be  deemed  to  have 
been  ''imposed  "  within  the  meaning  of  the 
saving  clause  in  the  repealing  act,  preserv- 
ing all  taxes  imposed  prior  to  the  taking 
effect  of  such  act,  there  being  no  basis  for 
the  claim  that  the  amount  of  the  tax  was 
uncertain,  except  the  possibility  that,  the 
estate  not  having  been  settled,  the  legacies 
might  be  called  upon  to  pay  debts.  Cochran 
f.  U.  S..  (1921)  264  U.  S.  387,  41  Sup.  Ct. 
166,  65  U.  S.  (L.  ed.)  — ,  affirming  (1019) 
54  Ct.  CI.  219. 

Vol.  IV,  p.  232,  sec.  3.     [First  ed., 
vol.  Ill,  p.  787.] 

Laches. — Where  suit  is  brought  on  Decem- 
ber 31,  1019,  under  this  section  for  the  re- 
fund of  inheritance  taxes  assessed  and  col- 
lected on  June  18,  1902,  under  the  Act  of 
June  13,  1898,  ch.  448,  sec.  29  [4  Fed.  Stat. 
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Ann.  (2d  ed.)  2301,  and  application  has 
been  made  to  the  Treasury  Department 
February  18,  1916,  and  rejected  April  19, 
1916,  the  plaintiflT  is  barred  by  laches  and 
cannot  recover.  Clowes  v.  U.  S.,  (1920)  55 
Ct.  CI.  446,  wherein  it  was  said:  "If  the 
plaintiff's  theory  be  correct,  there  would  be 
absolutely  no  limit  to  the  time  within  which 
claims  for  the  refunding  of  taxes  under  the 
Act  of  Jime  27,  1902,  might  be  presented. 
In  this  particular  case  it  appears  that  the 
claim  was  not  presented  for  about  fourteen 
years  after  the  passage  of  that  Act.  If  no 
specific  statute  is  to  be  invoked  as  limiting 
the  time  within  which  such  claim  mu»t  be 
presented,  if  the  Act  of  July  27,  1912,  has 
no  application  thereto  and  the  right  rests 
solely  upon  the  Act  of  June  27,  1902,  it 
seems  to  us  that  imder  that  act  it  must  be 
held  that  claims  must  be  presented  within 
a  reasonable  time,  and  the  period  of  two 
years  provided  by  section  3228,  Revised 
Statutes,  might  even,  by  analogy,  be  regarded 
as  reasonable,  and  that  one  who  allows 
a  claim  of  that  sort  to  rest  for  a  period  of 
fourteen  years  has  been  guilty  of  laches  such 
as  should  bar  a  recovery.  If  a  claim  of  this 
nature  may  lie  dormant  fourteen  years,  it 
may  lie  dormant  an  indefinite  time,  and  we 
cannot  conceive  that  such  a  rule  may  prop- 
erly be  invoked." 

Vol.  IV,  p.  236,  sec.  1. 

Lachei. — ^Where  a  banking  company  files 
its  application  for  refund  on  October  6,  1913, 
under  this  section  and  the  application  is 
rejected  by  the  Commissioner  of  Internal 
Revenue  on  April  13,  1917,  and  suit  is 
brought  July  25,  1918,  the  plaintiff  is  barred 
by  laches  and  cannot  recover.  Union  Trust 
Co.  17.  U.  S.,   (1920)   65  Ct.  CI.  424. 

Vol.  IV,  p.  239,  par.  B.    [First  ed., 

1914  Supp.,  p.  186.] 

Dividends. —  To  same  effect  as  first  para- 
graph in  1918  Supplement  annotation,  see 
Stoffregen  i\  Moore,  (E.  D.  Mo.  1920)  264 
Fed.  232. 

Loaaea  "  incurred  in  trade  "  have  been  con- 
strued as  meaning  in  the  actual  business  of 
the  taxpayer  as  distinguished  from  isolated 
transactions.  .Thus,  losses  incurred  in  iso- 
lated transactions  on  an  exchange  and  in  no 
way  connected  with  the  regular  business  of 
the  taxpayer  are  not  to  &  deducted  from 
his  gross  income  as  **  losses  incurred  in 
trade."  Mente  v.  EJiser,  (C,  C.  A.  2d  Cir. 
1920)  266  Fed.  101,  11  A.  L,  R.  496.  The 
court  further  said  in  this  connection: 
"  There  is  an  inconsintency  in  making  profits 
derived  from  such  transactions  a  part  of  the 
taxpayer's  gross  income  and,  on  the  other 
hand,  allowing  him  no  deduction  for  Iohkcs; 
but  tax  laws  arc  not  required  to  be  perfect, 
or  even  consistent.  It  must  be  deteruiined 
from  the  facts  in  each  ca>e  whether  or  not 
the  losses  claimed  to  be  deducted  have  been 
incurred  in  a  business." 


State  transfer  tax. —  In  determining  the 
amount  of  net  income  under  the  provistona 
of  this  paragraph,  no  deduction  should  be 
made  for  transfer  taxes  paid  to  a  state  upon 
an  inheritance  vesting  within  the  year. 
Prentiss  r.  Eisner,  (C.  C.  A.  2d  Cir.  1920) 
267  Fed.  16,  affirming  (8.  D.  N.  Y.  1919) 
260  Fed.  689. 

Vol.  IV,  p.  246,  par.  G.     [First  ed., 

1914  Supp.,  p.  161.] 

"Wet  income." — The  term  "net  income" 
as  used  in  this  paragraph  meana  what  has 
actually  been  received,  and  not  that  which, 
although  due,  has  not  been  received,  but  is 
payment  for  some  reason  deferred  or  post- 
poned. Such  income  cannot  be  enlarged  by 
regulations  of  the  Treasury  Department. 
U.  S.  V.  Christine  Oil,  etc.,  Co.,  (W.  D.  La. 
1920)  269  Fed.  458,  wherein  it  was  aaid: 
"The  authority  of  the  Treasury  Department 
to  make  reasonable  regulations  for  the  execu- 
tion of  the  law  would  not  confer  on  that 
department  the  power  to  add  to  the  income, 
subject  to  the  tax,  as  defined  by  the  law." 

Deferred  pasrmenta. — Where  property  haa 
been  sold  although  it  appears  that  there  waa 
a  profit  on  the  transaction,  deferred  pay- 
ments under  the  contract  of  sale  which  are 
not  represented  by  note^  or  secured  in  any 
way  are  not  income  which  is  subject  to  taxa- 
tion. U.  S.  V.  Christine  Oil,  etc.,  Co.,  (W.  D. 
La.  1920)   269  Fed.  458. 

Dividends. — The  fact  that  the  stock  of  a 
bankrupt  corporation  was  owned  by  several 
manufacturers  of  moving  picture  films  each 
of  whom  was  under  contract  to  lease  its 
films  to  the  bankrupt  at  a  certain  sum  per 
foot  plus  an  extra  charge  which  was  to  come 
out  of  the  net  profit-s  of  the  bankrupt  after 
deducting  a  dividend  on  the  preferred  and 
common  stock,  does  not  render  such  payment 
a  dividend  instead  of  a  payment  of  rent  for 
the  films  leased.  In  re  General  Film  Corp., 
(€.  C.  A.  2d  Cir.  1921)  274  Fed.  903.  The 
court  said: 

"  The  common  stock  of  the  bankrupt  waa 
$100,000  in  10,000  shares  of  $10  each,  and 
each  of  the  ten  manufacturers  originally 
owned  1,000  shares.  The  government  con- 
tends that  this  fact,  together  with  the  fact 
that  the  extra  footage  charge  was  to  come 
out  of  the  net  profits  after  deducting  7  per 
cent  dividend  on  the  preferred  and  12  per 
cent  on  the  common  stock,  shows  that  the 
payment  is  really  a  declaration  of  a  divi- 
dend to  the  manufacturers  and  not  a  pay- 
ment of  rent  for  the  films  leased  from  them. 
There  is  undoubtedly  great  force  in  this 
argument.  On  the  other  hand,  the  charge 
of  nine  cents  a  foot  for  the  films  was  shown 
to  be  much  below  what  they  seem  to  have 
been  worth,  and  the  additional  payment  was 
not  to  be  made  to  the  manufacturers  in  pro- 
portion to  the  stock  they  held,  but  in  pro- 
portion to  the  amount  of  film  footage  each 
had  furnished  the  bankrupt  during  the  year. 
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Tliry  furnished  different  amoiinU  and  were 
entitled  to  their  proportion  of  the  surplus 
without  any  reference  to  the  amount  of  their 
stockholding  or  even  if  they  held  no  stock 
at  all.  The  question  is  one  of  intention,  and 
we  are  not  disposed  to  disturb  the  constr no- 
tion which  the  referee  and  the  court  below 
put  upon  the  contract." 

Vol.  IV,  p.  255,  sec.  38.     [First  ed., 

1909  Supp.,  p.  829.] 

I.  Subdivision  first. 

3.  Nature  of  tax. 

4.  Corporations  subject  to  tax. 

5.  "Carrying    on/*    **  engaged    in "    or 

"  doing  "  business. 

6.  Income. 

n.  Subdivision  second. 

I.  Subdivision  First 

3.  Nature  of  Taw   (p.  261) 

Basis  of  taxation. — A  fair  interpretation 
of  the  statute  is  that  income  forms  a  basis 
for  taxation  only  for  the  year  In  which  it 
was  received.  Fink  v.  Northwestern  Mut.  L. 
Ins.  Co.,  (C.  C.  A.  7th  Cir.  1920)  287  Fed. 
9G8. 

4.  Corporations  Subject  to  Tax  (p.  261) 

In  General  —  Jewelers^  Safety  Fund  So- 
ciety.—  In  Jewelers*  Safe'v  Fund  Soc.  f. 
Lowe,  (C.  C.  A.  2d  Cir.  1021)  274  Fed.  93. 
it  appeared  that  the  plaintiff  was  incorpo- 
rated by  special  statute  of  the  state  of  New 
York.  It  was  not  an  insurance  company 
under  the  laws  of  that  state.  The  members 
were  not  liable  to  assessment  imtil  after  each 
loss  occurred,  and  were  not  liable  to  pay  un- 
til after  sixty  days'  notice  of  the  assessment. 
For  their  own  convenience,  however,  they 
deposited  with  the  company  an  amount  esti- 
mated by  it  to  cover  expenses  and  losses  in- 
curred during  the  year,  which  deposits  it 
invested  or  carried  in  bank,  and  so  earned 
interest.  This  interest  belon':]^ed,  not  to  the 
company,  but  to  the  depositors.  The  com- 
pany had  no  right  in  the  fund  at  all  until 
a  loss  was  ascertained,  and  the  amount  of 
its  gross  income  .was  the  sum  which  it  col- 
lected from  these  deposits  of  the  members 
for  the  purpose  of  paying  operating  expenses 
and  losses.  It  was  held  that  the  plaintiff 
was  an  insurance  company  not  falling  within 
the  classes  exempted  in  each  act,  and  there- 
fore subject  to  taxation  on  its  net  income. 

6.  **  Carrying  on,**  "  Engaged  in  "  or  "  Doing  " 
Business   (p.  263) 

What  constitutes  "carrying  on/'  "en- 
gaged in  '*  or  "  doing ''  business  —  Generalhf. 
— Where  the  owner  of  a  mining  lease  sub- 
leased the  land  to  a  mining  company  and 
employed  an  engineer  to  superintend  or  in- 
spect the  mining  operations  carried   on   by 


its  lessee  in  order  to  see  that  it  was  carrying 
out  the  terms  of  the  lease  it  was  held  that 
the  owner  of  the  lease  was  "  doing  business  ** 
and  subject  to  a  tax  on  the  royalties  re- 
ceived by  it  under  its  contract  with  the  sub- 
leasee.  Chemung  Iron  Co.  v.  Lynch,  (C.  C.  A. 
8th  Cir.  1920)   269  Fed.  368. 

6.  Income  (p.  267) 

Rnle  stated  —  Dividends, — ^To  the  same 
effect  as  the  first  paragraph  of  the  original 
annotation,  see  Fink  v.  Northwestern  Mut. 
L.  Ins.  Co.,  (C.  C.  A.  7th  Cir.  1920)  267 
Fed.  968. 

Interest  which  has  accrued  but  has  not 
actually  been  collected  does  not  constitute 
taxable  inc(»ne  under  this  act.  Walker  t^. 
Gulf,  etc..  R.  Co.,  (C.  C.  A.  6th  Cir.  1921) 
269  Fed.  885. 

Insurance  premiums  and  interest. —  Pre- 
miums due  and  deferred,  and  interest  due 
and  accrued,  but  not  actuallv  collected  in 
cash  are  not  income  within  the  meaning  of 
the  act.  Thus,  interest  on  policy  loans 
which  by  the  terms  of  the  contract  was  added 
to  the  principal  of  the  loan  when  it  became 
due  and  remained  unpaid  by  the  policy 
holders,  is  not  income  within  the  meaning 
of  the  act.  Fink  v.  Northwestern  Mut.  L. 
Ins.  Co.,  (C.  C.  A.  7th  Cir.  1920)  267  Fed.. 
968. 

II.  SuBDivisioir  Second  (p.  270) 

Deductions — The  term  "paid-up  capital 
stock  "  of  a  corporation,  as  used  in  subdivi- 
sion 2  of  this  section,  means  such  an  amount 
received  by  the  corporation  as  does  not  ex- 
ceed the  par  value  of  the  outstanding  shares, 
plus  the  amount  received  for  any  part -paid 
stock.  It  does  not  mean  the  aggregate 
amount  received  by  the  corporation  for  the 
shares,  the  full-paid  stock  receipts,  and  part' 
paid  stock  receipts  issued  by  it,  even  though 
said  sum  be  in  excess  of  the  par  value.  U.  S. 
r.  New  York,  etc.,  R.  Co.,  (D.  C.  Conn.  1919) 
265  Fed.  331. 

As  to  what  constitutes  "paid-up  capital 
stock  "  it  is  said  in  a  case  where  this  ques- 
tion was  involved: 

"  The  question  presented  is :  What  did 
Congress  intend  by  the  phrase  *  paid-up  capi- 
tal stock  outstanding  at  the  close  of  the 
year  *  ?  The  plaintiff  in  error  contends  Con- 
gress intended  to  include  as  part  of  the  paid- 
up  capital  stock  all  the  moneys  paid  by  the 
stockholders  for  their  stock,  including  the 
sums  paid  in  excess  of  $100  per  share.  The 
defendant  in  error  claims  the  term  'paid-up 
capital  stock  *  refers  to  the  total  par  value :' 
that  is,  $100  for  each  share.  The  plaintiff 
in  error  treated  the  surplus  above  $100  as 
a  premium  paid  for;  before  1909,  in  its 
liooks,  it  was  accounted  for  in  its  '  profit  and 
los.s  account.'  After  that,  it  was  treated  as 
in  its  'premium  account.'  The  excess  paid 
in  price  is,  in  fact,  a  premium  paid  for  the 
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Htock;  for  when  such  Hhares  of  stock  are 
at  face  value,  they  are  at  par,  and  when 
more  is  paid,  they  are  above  par  or  at  a 
premium.  The  total  of  the  par  value  has 
always  been  considered  capital  stock.  The 
term  '  capital  stock '  has  thus  been  used,  not 
only  in  banking  and  commerce,  but  in  the 
corporation  acts  in  the  several  states.  Full 
force  and  effect  must  be  given  to  the  term 
'paid-up'  as  used  in  the  statute,  and  its 
use  in  connection  with  '  not  exceeding.'  We 
think  the  employment  of  these  words  made 
the  intention  of  Congress  clear  as  obviously 
meaning  paid  up  to  par  value,  and  not  ex- 
ceeding that.'*  New  York,  etc.,  R.  Co.  t*. 
U.  S.,  (C.  C.  A.  2d  Cir.  1920)  269  Fed.  907. 
Depreciation. —  In  Nashville,  etc.,  R.  Co.  v. 
U.  a,  (C.  C.  A.  6th  Cir.  1920)  269  Fed.  351, 
the  judge's  charge  as  to  allowance  for  a  de- 
preciation of  property  which  is  substantially 
given  in  the  following  extract  from  the  opin- 
ion was  held  to  be  correct: 

' "  The  substance  of  the  charge  otherwise 
was  that  the  question  of  fact  to  be  deter- 
mined was  merely  whether  the  deductions 
made  by  defendant  in  its  excise  tax 
reports  for  the  years  1909  and  1910,  viz. 
$249,024.54  for  the  former  year,  and 
$239,229.70  for  the  latter  year,  were  in  whole 
or  in  part  reasonable  allowances  for  depreci- 
ation of  roadway  during  those  respective 
years;  that  if  such  allowances  were  reason- 
able the  government  is  not  entitled  to  re- 
cover; that  if  they  were  not  reasonable  the 
government  was  entitled  to  verdict  for  1 
per  cent  of  the  amounts  improperly  deducted. 
The  jury  was  specifically  instructed  to  con- 
sider, first,  'the  depreciation,  either  phys- 
ical or  functional,  in  the  value  of  those 
parts  of  the  roadway  which  have  not  been 
repaired  or  renewed  or  replaced*;  and.  sec- 
ond, '  what  has  been  the  effect  of  the  repairs, 
renewals,  and  replacements  that  have  been 
made  to  other  parts,  and  determine  whether, 
after  you  strike  a  final  balance  at  the  end 
of  the  year,  the  roadway  is  of  greater  or 
less  value,  or  of  equal  value,  than  or  to  that 
which  it  was  at  the  beginning  of  the  year,* 
and  that  if  it  should  be  found  'that  the 
value  of  the  roadway,  its  actual  value,  is 
as  great  at  the  end  of  the  year,  after  these 
repairs  and  replacements  have  been  made  for 
which  credit  has  been  given  as  an  expense 
deduction,  then  there  is  no  depreciation  in 
value  of  .  .  .  the  roadway,  within  the 
meaning  of  the  statute,'  but  that  '  if,  after 
making  such  repairs,  replacements,  and  re- 
newals in  the  different  units  of  the  road- 
way, it  should  be  found  that  some  parts  have 
been  made  more  valuable  by  the  putting  in 
of  new  parts  in  place  of  wornout  parts,  yet 
the  depreciation  in  the  rest  of  the  roadway, 
in  the  deterioration,  obsolescence,  etc.,  of 
other  units  which  have  not  been  changed,  and 
so  little  done  in  repairing  and  replacing  that 
at  the  end  of  the  year,  taking  it  as  a  whole, 
the   depreciation   in   value  has  exceeded  the 


repairs,  replacements,  and  renewals,  so  that 
it  is  worth  less  than  it  was,  ...  to  that 
extent  the  railway  is  entitled  to  a  deduction 
of  1  per  cent.' " 

Decrease  in  value  of  a<!Bets  because  of 
premiums  on  bonds  is  said  not  to  come 
within  any  definition  of  **  depreciation " 
under  this  or  similar  acts  and  is  therefo-e 
not  deductible.  Fink  v.  Northwestern  Mut. 
L.  Ins.  Co.,  (C.  C.  A.  7th  Cir.  1920)  2  J 
Fed.  968. 

An  addition  to  the  reserve  funds  of  a  life 
insurance  company  because  of  liability  on 
supplementary  contracts  not  involving  life 
contingencies  and  canceled  policies  on  which 
a  cash  surrender  value  may  be  demanded  is 
not  deductible  from  gross  income  under  this 
act.  Fink  v.  Northwestern  Mut.  L.  Ins.  Co., 
(O.  C.  A.  7th  Cir.  1920)  267  Fed.  9«8. 

Money  advanced  to  subsidiary  company.-^ 
It  has  been  held  that  amounts  advanced  by 
a  railway  company  to  a  terminal  company 
organized  by  it  but  which  is  a  separate  ard 
distinct  entity  cannot  be  properly  charged 
by  the  railway  company  as  a  part  of  the  ordi- 
nary and  necessary  expenses  of  maintenance 
and  operation  of  its  business  and  property. 
Walker  r.  Gulf,  etc.,  R.  Co.,  (C.  C.  A.  6th 
Cir.  1921)  269  Fed.  886. 

Salaries.—'*  The  basis  on  which  a  salary 
may  be  allowed  as  a  valid  deduction  is  that 
it  was  in  fact  an  '  ordinary  and  necessary 
expense  (of  the  corporation)  actually  paid 
.  .  .  in  the  maintenance  and  operation  of 
its  business.'  To  be  a  necessary  expense  it 
must  have  been  paid  for  services  actually 
rendered.  Jacobs  &  Davies,  Inc.,  r.  Ander- 
son, 228  Fed.  505,  506,  143  C.  C.  A.  87. 
Whether  services  were  rendered  and  whether 
also  they  were  commensurate  with  the 
salary  paid  are  matters  of  judgment  and  dis- 
cretion reposed  by  general  law  in  the  board 
of  directors  of  the  corporation.  As  the  board 
of  directors  is  charged  with  the  duty  and 
clothed  with  the  discretion  of  fixing  the 
salaries  of  the  corporation's  officers,  the 
government  has  no  right  (until  expressly 
granted  by  statute)  to  inquire  into  and  d-^- 
termine  whether  the  amounts  thereof  ae 
proper,  that  is,  whether  they  are  too  much 
or  too  little.  But,  while  the  amount  of 
salary  fixed  by  a  board  of  directors  is  pre- 
sumptively valid,  it  is  not  conclusively  so, 
because  the  government  may  inquire 
whether  the  amount  paid  is  salary  or  som-^- 
thing  else.  Admittedly  the  government  has 
a  right  to  collect  taxes  on  net  income  of  a 
corporation  based  on  profits  after  all  ordi- 
nary and  necessary  expenses,  including 
salaries,  are  paid.  It  has  a  right,  therefor?. 
to  attack  the  action  of  a  board  of  directors 
and  show  by  evidence,  not  that  a  given  salary 
is  too  much,  but  that,  in  the  circumstances, 
the  whole  or  some  part  of  it  is  not  salar- 
at  all  but  is  profits  diverted  to  a  stockhold- 
ing oflioer  under  the  guise  of  salary  and  as 
such  is  subject  to  taxation."    U.  S.  V.  Phila- 
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delf>hia  Knitting  Mills  Co.,  (C.  C.  A.  3d  CSr. 
1921)    27'3  Fed.   ©57. 

Adding  premiums  from  sale  of  stock  to 
par  vcUue. —  In  Boston,  etc.,  R.  Co.  v.  V.  S., 
(C.  C.  A.  Ist  Cir.  1920)  266  Fed.  578,  the 
railroad,  in  its  tax  return  under  this  section 
for  the  year  1909,  treated  premiums  (a  sum 
ronsiderably  over  $5,000,000)  received  from 
the  sale  of  stock,  when  the  stock  was  selling 
above  par,  as  part  of  its  paid-up  capital 
stock,  and  as  something  to  be  added  to  the 
par  value,  for  the  purpose  of  ascertaining  the 
amount  of  deduction  upon  the  ground  of  in- 
terest upon  indebtedness,  and  by  including  the 
interest  paid  upon  the  sum  representing  the 
premiums  thus  received  from  the  sale  of 
stbck  it  increased  the  deduction  from  the 
gross  earnings  considerably  more  than  a  mil- 
lion dollars,  with  the  result  of  decreasing  the 
tax  in  a  very  considerable  measure  Wow 
what  would  have  accrued  to  the  government 
if  the  return  had  been  computed  and  the  de- 
duction made  upon  the  basis  of  interest  paid 
upon  its  outstanding  capital  stock  at  its  par 
value.  In  holding  that  such  deduction  was 
invalid,  the  court  said :  "  Judge  Bingham, 
in  the  District  Court,  in  passing  upon  this 
statutory  provision,  said: 

'There  is  nothing  in  the  language  of  the 
clause  in  question  (section  38)  that  justifies 
one  in  concluding  that  Congress  intended  that 
premiums  on  stock  sold  by  a  corporation 
should  be  added  to  its  outstanding  paid-up 
capital  etock  in  determining  deductions  to  be 
made  in  assessing  the  tax  under  this  law.' 

"  We  think  the  logic  of  the  case  is  even 
stronger  than  that,  against  the  corporation. 
By  this  we  mean  that,  beyond  the  view  that 
there  is  nothing  in  the  language  of  the  act  to 
justify  euch  a  conclusion,  there  is  an  ex- 
press and  unmistakable  negative  against  it. 

**  The  situation  here  is  one  in  which  the  in- 
tention of  Congress  is  not  only  plain,  but  im- 
peratively plain.     The  language  is: 

'' '  The  amount  of  interest  actually  paid 
within  the  year  on  ♦  •  •  indebtedness  to 
an  amount  •  ♦  •  not  exceeding  the 
paid-up    capital   stock/ 

"  Thue  the  language  is  not  only  unmis- 
takably clear,  but  mandatory.  This  is  so 
because  the  words  *  not  exceeding '  are  ex- 
press words  of  limitation  —  words  which 
control  the  term  *  paid-up,'  and  fix  the  line 
beyond  which  the  deduction  cannot  go. 

"  As  commonly  known,  certificates  of  stock 
represent  the  shares.  When  the  shares  are  at 
face  value  they  are  at  par,  and  when  worth 
more  they  are  above  par,  or  at  a  premium 
(Cent.  Diet.  vol.  4,  p.  4271),  but  by  such 
fluctuations  the  shares  of  stork  do  not  lose 
their  identity  or  character  as  such,  but  re- 
main shares  of  stock;  and  the  sum  total  of 
the  shares,  at  par,  constitute  the  capital  stock 
in  the  s^nse  in  which  the  term  is  ordinarily 
used  in  banking  and  commerce. 

"  It  is  quite  manifest  that  Congress  used 
the  term  *  paid-up  capital  stock'  in  the  par 


value  sense.  This  would  be  the  common  and 
ordinary  understanding  of  the  term;  and  it 
is  perfectly  plain  that  Congress  did  not  in- 
tend a  deduction,  in  this  respect,  beyond  in- 
terest paid  on  indebtedness  to  the  amount  of 
outstanding  capital  stock,  in  the  sense  in 
which  that  expression  is  ordinarily  accepted. 
And  the  term  *  paid-up,'  in  the  sense  in  which 
it  was  used  in  connection  with  the  limitation 
of  'not  exceeding,'  obviously  means  paid  up 
to  par  value,  but  not  exceeding  that. 

''  Premiums  received  from  the  sale  of  stock 
are  not  outstanding  capital  stock;  and  they 
are  no  more  the  capital  stock  of  a  railroad 
than  is  undivided  surplus  in  a  bank  the 
capital  stock  of  a  bank. 

"The  provisions  describing  the  deduction* 
to  be  made,  in  order  to  ascertain  the  taxable 
net  income,  are  addressed  to  the  business 
public,  and  to  corporations  generally,  ard 
define  the  manner  in  which  tax  returns  shall 
be  made;  and,  in  such  circumstancee,  the  ru^e 
would  be  that  Congress  u^ed  the  term  in  the 
sense  of  its  generally  accepted  meaning." 


Vol.  IV,  p.  278,  sec.  4.     [First  ed., 

1916  Supp.,  p.  74.] 

Names  and  addresses  of  seller  and  buyer. 
—  Bought  and  sold  slips  are  admissible  in 
evidence  where  although  none  of  them  give 
the  addresses  of  both  buyer  and  seller  yet 
each  of  them  with  so  few  exceptions  as  to  be 
immaterial  gives  the  address  of  the  party 
to  be  charged.  This  is  especially  true  where 
there  is  testimony  that  at  the  same  time  that 
each  bought  slip  was  signed,  a  corresponding 
sold  slip  mutatis  mutandis  was  signed  by 
the  party  to  be  charged  thereby,  and  that  at 
the  time  that  each  sold  slip  was  signed  a 
corresponding  bought  slip  mutatis  mutandis 
was  signed  by  the  party  to  be  charged,  it 
being  held  that  thus  the  presumption  arose 
that  the  two  corresponding  elips  which  evi- 
denced each  contract  set  forth  the  addresses 
as  well  as  the  names  of  the  seller  and  the 
buyer  in  each  contract.  Gettys  v.  New- 
burger,  (C.  C.  A.  8th  Cir.  1921)  272  Fed.  209. 

Quantity  and  price. — .In  Gettys  v.  New- 
burger,  (C.  C.  A.  8th  Cir.  1921)  272  Fed. 
209,  an  objection  was  made  that  none  of 
the  broker's  slips  stated  the  quantity  or  price 
of  the  cotton  bought  or  sold.  The  court 
held  that  the  contract  was  sufficiently  clear 
when  the  telegram,  broker's  slip,  rule  of  the 
stock  exchange  and  other  evidence  were  read 
together,  and  further  said :  "  Wlien  one 
sends  an  order  to  a  broker  doing  business 
in  an  established  tr^de  on  one  of  the  great 
public  exchanges  of  the  country  to  buy,  si?ll, 
or  make  contracts  on  such  an  exchange,  he 
confers  upon  such  broker  authority  to  deal 
in  the  terms  and  language  understood  and 
used  there,  and  in  accordance  with  the  settled 
usage  and  the  by-laws  and  rules  of  the  ex- 
change, even  though  he  may  not  know  their 
terms  or  effect." 
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Vol.  IV,  p.  284,  sec.  5.     [First  ed., 

1916  Supp.,  p.  89.] 
Goods  **  removed  for  sale." —  Chewing  gum 
transported  by  the  manufacturer  from  the 
place  of  preparation  to  one  of  its  other  fac- 
tories or  warehouses,  as  the  state  of  the  stock 
therein  or  the  condition  of  the  trade  may 
demand,  must  be  deemed  subject  to  the  stamp 
tax  imposed  by  this  section,  upon  gum  and 
other  specified  articles  **  sold  or  removed  for 
sale,"  although  the  amount  of  the  tax  is 
determined  by  the  retail  price  or  value  of  the 
article ;  especially  in  view  of  section  20  of  this 
act,  under  which  manufacturers  of  such  ar- 
ticles are  required  to  file  monthly  declara- 
tions that  no  such  article  has  been  removed 
from  the  premises  of  such  manufacturer  other 
than  such  as  has  been  duly  taken  account  of 
and  charged  with  the  stamp  tax.  U.  S.  v. 
American  Chicle  Co.,  (1921)  266  U.  S.  — , 
41  S.  Ct.  648,  66  U,  S.  (L.  ed.)  — . 

Vol.  IV,  p.  290,  sec.  11.     [First  ed., 

1916  Supp.,  p.  91.1 

Act  of  1898  preserved. —  The  qualified  re- 
peal of  the  Stamp  Act  (1919  Supp.  Fed.  Stat. 
Ann.  p.  1903,  sec.  1400)  left  this  provision 
BO  far  in  effect  that  unstamped  proxies  are 
invalid.  State  v.  Miller,  (Wis.  1920)  179 
N.  W.  816. 

Conatruction  of  similar  section  of  Act  of 
June  13,  1898  —  In  general, —  In  Oviatt  v. 
Wojcicky,  (1920)  95  Conn.  562,  111  Atl.  837, 
which  was  action  to  recover  on  a  promissory 
note,  it  was  informally  disclosed  upon  the 
trial  that  the  note  in  question  was  not  duly 
stamped  upon  its  execution  and  delivery  as 
required  by  this  section.  The  defendant 
thereupon  asked  the  court  to  charge  the  jury 
in  efltect  that  its  acceptance  by  the  plaintiff 
in  that  condition  not  only  subjected  him  to 
the  penalty  provided  by  the  Federal  law  for 
its  violation,  but  left  the  note  worthless  as 
the  basis  for  any  action  by  the  plaintiff  upon 
the  debt  which  it  evidences.  In  refusing  to 
give  this  instruction,  the  court  said:  **  No 
such  issue  was  in  the  case,  raiHed  either  by 
the  pleadings  or  otherwise,  and  the  defend- 
ant was  in  no  position  to  take  advantage  of 
any  claimed  dereliction  of  the  plaintiff  as 
suggested.  We  have,  moreover,  in  an  earlier 
case  involving  a  similar  question  under  the 
federal  Revenue  Act  of  1898,  pointed  out  the 
somewhat  limited  effect  of  a  mere  failure  to 
affix  a  stamp  at  the  right  time  and  place. 
Garland  v.  Gaines,  73  Conn.  662,  665,  49 
Atl.  19,  84  Am.  St.  Rep.  182." 

Vol.  IV,  p.  311,  sec.  3450.    [First 

ed.,  vol.  Ill,  p.  795.] 

Section  as  repealed  by  National  Prohibition 
Act. —  This  section  was  not  repealed  by  the 
National  Prohibition  Act  [1919  Fed.  Stat. 
Ann.  2021.  U.  S.  t\  One  Cole  Aero  Eight 
Automobile,  (D.  C.  Mont.  1»21)  273  Fed. 
934  J  U.  8.  t?.  One  Essex  Touring  Automobile, 


(N.  D.  Oa.  1920)  266  Fed.  138.  But  compare 
U.  S.  V,  One  Haynes  Automobile,  (C.  C.  A.  5th 
Cir.  1921)  274  Fed.  926,  affirming  (S.  D. 
Fla.  1920)  268  Fed.  1003,  holding  that  the 
section  was  repealed  by  such  act. 

R.  S.  sees.  3460  and  3461  as  modifying 
forfeiture  proyisioBa  of  this  section. —  The 
forfeiture  provisions  of  this  section,  in  case 
of  the  removal  or  deposit  and  concealment 
of  goods  or  commodities  upon  which  a  tax 
has  been  imposed  by  the  United  States  and 
has  not  been  paid,  are  not  modified  by  R.  S. 
sees.  3460  and  3461  (4  Fed.  Stat.  Ann.  (2d 
ed.)  pp.  321,  322),  so  as  to  prevent  the  for- 
feiture of  interests  for  which  those  sections 
offer  protection.  J.  W.  Goldsmith,  Jr.-Grant 
Co.  V.  U.  S.,  (1921)  254  U.  S.  505,  41  S.  Ct. 
180,  65  U.  S.  (L.  ed.)  — . 

Constitutionality  .--Construing  this  section 
as  authorizing  the  forfeiture  of  an  auto- 
mobile used  in  the  removal  or  the  deposit 
and  concealment  of  distilled  spirits  upon 
which  a  tax  was  imposed  by  the  United 
States  and  had  not  been  paid,  notwithstand- 
ing the  fact  that  the  seller  of  such  auto- 
mobile, who  had  reserved  title  to  it  as  se- 
curity for  unpaid  purchase  money,  did  not 
participate  in  or  have  knowledge  of  the 
illicit  use  by  the  purchaser,  does  not  render 
such  section  invalid  under  U.  S.  Const.,  Htb 
Amend.,  as  taking  property  without  due 
prr>cess  of  law.  J.  W.  G<)ld8mith,  Jr.-Grant 
Co.  V,  U.  S.,  (1921)  254  U.  S.  506,  41  S.  Ct. 
189,  65  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said :  "  If  the  case  were  the  first  of  its  kind, 
it  and  its  apparent  paradoxes  might  compel 
a  lengthy  discussion  to  harmonize  the  sec- 
tion with  the  accepted  tests  of  human  con- 
duct. Its  words,  taken  literally,  forfeit  prop- 
erty illicitly  used,  though  the  owner  of  it 
did  not  participate  in  or  have  knowledge 
of  the  illicit  use.  There  is  strength,  there- 
fore, in  the  contention  that,  if  such  be  the 
inevitable  meaning  of  the  section,  it  seems  to 
violate  that  justice  which  should  be  the 
foundation  of  the  due  process  of  law  re- 
quired by  the  Constitution.  It  is,  hence 
plausibly  urged  that  such  could  not  have 
been  the  intention  of  Congress;  that  Con- 
gress necessarily  had  in  mind  the  facts  and 
practices  of  the  world,  and  that,  in  the  con- 
veniences of  business  and  of  life,  property 
is  often  and  sometimes  necessarily  put  into 
the  possession  of  another  than  its  owner. 
And  it  follows,  is  the  contention,  that  Con- 
gress only  intended  to  condemn  the  interest 
the  possessor  of  the  property  might  have  to 
punii«h  his  guilt,  and  not  to  forfeit  the  title 
of  the  owner,  who  was  without  guilt. 

"  Regarded  in  this  abstraction  the  argument 
is  formidable;  but  there  are  other  and  mili- 
tating considerations.  Congrese  must  have 
taken  into  account  the  necessities  of  the 
p:overnnient.  its  revenues  and  policies,  and 
was  faced  with  the  necessity  of  making  pro- 
vision against  their  violation  or  evasion,  and 
the  ways  and  means  of  violation  or  evasion. 
In  breaches  of  revenue  provisions  some  forms 
of  property  are   facilities,  and  therefore  it 
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may  be  said  that  Congress  interposes  the 
care  and  responsibility  of  their  owners  in 
aid  of  the  prohibitions  of  the  law  and  its 
punitive  provisions  by  ascribing  to  the  prop- 
erty a  certain  personality,  a  power  of  com- 
,  plicity  and  guilt  in  the  wrong.  In  such 
case  there  is  aome  analogy  to  a  deodand,  by 
which  a  personal  chattel  that  was  the  imme- 
diate cause  of  the  death  of  any  reasonable 
creature  was  forfeited.  To  the  superstitious 
reason  to  which  the  rule  was  ascribed,  Black- 
stone  adds  that  *  that  such  misfortunes  are 
in  part  owing  to  the  negligence  of  the  owner, 
and  therefore  he  is  properly  punishable  by 
such  forfeiture/  And  he  ol»erved:  'A  like 
punishment  is  in  like  cases  inflicted  by  the 
Moeaical  law:  "If  an  ox  gore  a  man  that 
he  die,  the  ox  shall  be  stoned,  and  his  flesh 
shall  not  be  eaten/'  And,  among  tlie  A  then  i- 
ansy  whatever  was  the  cause  of  a  man's  death, 
by  falling  upon  him,  was  exterminated  or 
cast  out  of  the  dominions  of  the  republic' 
See  also  The  Blackheath  (United  States  v. 
Evans),  195  U.  S.  361,  866,  367,  49  L.  ed. 
236-238,  26  Sup.  Ct.  Rep.  46;  Liverpool, 
B.  &  R.  P.  Steam  Nav.  Co.  v.  Brooklyn  East- 
em  Dist.  Terminal,  251  U.  S.  48,  53,  64  L. 
ed.  130,  132,  40  Sup.  Ct.  Hep.  66. 

'*  But  whether  tne  reason  for  |  3450  be 
articficial  or  real,  it  is  too  firmly  fixed  in 
the  punitive  and  remedial  jurisprudence  of 
the  country  to  be  now  displaced.  Dobbins 
Distillery  t\  United  States,  06  U.  S.  395, 
24  L.  ed.  637,  is  an  example  of  the  rulings 
we  have  before  made.  It  cites  and  reviewe 
prior  cases  applying  their  doctrine  and  sus- 
taining the  conBtitutionality  of  such  laws. 
It  militates  therefore  against  the  view  that 
S  3450  is  not  applicable  to  a  property  whose 
owner  is  without  guilt.  In  other  words,  it 
is  the  ruling  of  that  case,  based  on  prior 
cases,  that  the  thing  is  primarily  considered 
the  offender.  And  the  principle  and  prac- 
tice have  examples  in  admiralty.  The  Pal- 
myra 12  Wheat.  1,  6  L.  ed.  631." 

Purpose  and  acope  of  section. — "  In  the 
present  case  we  have  a  long  and  involved 
single  sentence  to  construe.  The  general 
purpose  to  suppress  an  intended  fraud  on  the 
revenue  by  forfeiture  on  removal,  deposit,  or 
concealment,  both  of  the  articles  taxed  and 
certain  things  connected  with  them,  is  evi- 
dent. The  forfeitures  described  may  be  re- 
ferred to  as  primary  and  secondary.  The 
things  primarily  forfeited  on  the  conditions 
named  are  those  in  the  first  clause  and  are 

(1)  the  taxed  goods  and  commodities,  and 

(2)  materials,  utensils,  and  vessels  proper 
and  intended  for  use  in  the  making  of  the 
goods  and  commodities.  As  to  the  last  named 
it  is  not  necessary  that  any  goods  or  com- 
modities should  have  actually  been  produced 
from  or  with  them.  The  next  clause,  being 
that  specially  for  construction,  provides  the 
seccmdary  forfeitures,  that  is,  those  conse- 
quent on  the  forfeitures  previously  declared. 
It  begins  'and  in  every  such  case.'  These 
words  plainly  mean  that,  whenever  either 
goods    and    conunoditiea    or    materials    and 


utensils  are  forfeited  under  the  preceding 
clause  the  matter  is  not  to  end,  but  as  con- 
sequences thereof  (1)  the  vessels,  casks,  or 
packages  containing  the  goods  and  commodi- 
ties and  (2)  the  vessels,  boats,  carte,  car- 
riages, etc.,  used  in  the  removal,  deposit,  ot 
concealment  of  the  things  previously  for- 
feited are  also  to  be  forfeited."  U.  S.  v.  One 
Bay  Horse,  (N.  D.  Ga.  1921)  270  Fed.  590. 

Forfeiture  —  In  general. —  In  U.  S.  o.  One 
'Bay  Horse,  (N.  D.  6a.  1921)  270  Fed.  590, 
a  horse,  a  wagon  and  a  set  of  harness  were 
declared  forfeited  because  used  for  the  re- 
moval and  deposit  of  a  still  and  other  dis- 
tillinff  apparatus,  proper  and  intended  to  be 
used  lor  the  making  of  distilled  liquors  on 
which  a  tax  was  imposed,  with  intent  to 
defraud  the  United  States  of  the  tax.  It  was 
held,  however,  that  a  rifle  was  not  subject  to 
forfeiture.  The  court  said :  **  Now  the  still- 
ing apparatus,  which  was  with  fraudulent 
intent  removed  and  deposited  in  the  wagon, 
was  forfeited  under  the  first  clause,  and  is 
not  in  question  here.  It  is  therefore  one 
of  the  instances  covered  by  the  words  *  in 
every  such  case,'  and  these  words  must  be 
satisfied  by  something  that  follows  them  in 
the  statute.  They  cannot  be  satisfied  by  the 
forfeiture  of  casks,  vessels,  and  cases,  for 
stills  involve  no  such,  and  indeed  these  things 
are  limited  to  such  as  contained  the  goods 
and  commodities.  The  secondary  forfeiture, 
following  the  forfeiture  of  utensils,  must 
therefore  relate  only  to  the  boats,  carts, 
carriages,  etc.,  used  in  deposit  and  removal, 
and  the  word  '  thereof '  following  them  must 
be  held  to  refer  to  all  the  articles  mentioned 
in  the  first  clause  as  forfeited  by  fraudulent 
removal,  deposit,  or  concealment.  As  to  the 
wagon,  horse,  and  harness,  therefore,  a  cause 
of  forfeiture  is  set  forth. 

'*  The  rifle  is  not  a  thing  that  could  natu- 
rally and  ordinarily  be  used  in  the  way  al- 
leged and  no  special  use  thereof  is  shown. 
The  allegations  as  to  it  are  insufficient.' 

Innocence  of  automobile  owner, —  The  fact 
that  the  seller  of  an  automobile,  who  had 
reserved  title  to  it  as  security  for  unpaid 
purchase  money,  did  not  participate  in  or 
have  knowledge  of  its  illicit  use  by  the  pur- 
chaser in  the  removal  or  deposit  and  conceal- 
ment of  distilled  spirits  upon  which  a  tax 
was  imposed  by  the  United  States  and  had 
not  been  paid,  will  not  prevent  the  forfeiture 
of  his  title  to  such  automobile,  under  this 
section,  which  provides  for  the  forfeiture  of 
the  contraband  goods,  and  of  every  vessel, 
boat,  cart,  carriage,  or  other  conveyance  what- 
soever, and  all  things  used  in  the  removal 
or  for  the  deposit  and  concealment  of  such 
goods.  J.  W.  Goldsmith,  Jr.-Grant  Co.  v, 
U.  S.,  (1921)  254  U.  S.  505,  41  S.  Ct.  189, 
65  U.  S.  (L.  ed.)  — . 

Likewise,  a  vehicle  used  in  furtherance  of 
a  fraud  on  the  revenue  laws  is  subject  to 
condemnation  and  forfeiture  under  this  sec- 
tion despite  tlie  innocence  or  want  of  knowl- 
edge of  the  owner.    U.  S.  v.  One  W.  W.  Shaw 
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Automobile  Taxi,  etc.,  (N.  D.  Ohio  1921)  272 
Fed.  491. 

Vol.  IV,  p.  313,  sec.  3453.    [First 

ed.,  vol.  III.  p.  797.] 

Scope  of  statute  —  Money  or  checks. — Where 
money  or  a  check  is  found  in  such  relation 
to  contraband  articles  and  apparatus,  that 
a  clear  inference  can  be  made  to  justify  the 
conclusion  that  it  is  the  proceeds  of  the 
illegal  enterprise  and  used  in  the  operation 
and  carrying  on  of  such  business,  the  right 
to  forfeit  such  property  is  clearly  contem- 
plated. U.  S.  r.  One  Machine,  etc.,  (W.  D. 
Wash.  1920)  267  Fed.  501. 

Vol.  IV,  p.  323,  sec.  3462.    [First 

ed.,  vol.  Ill,  p.   804.1 

'  Conformity  to  state  practice. —  Proceed- 
ings for  arrest  which  include  search  warrants 
should  conform  to  atate  practice.  Thus,  the 
ascertainment  of  probable  cause  is  a  judicial 
function  which  must  be  exercised  in  conform- 
ity with  the  statutes  of  the  state  in  which 
the  warrant  is  issued.  U.  S.  i*.  Maresca, 
(S.  D.  N.  Y.  1»20)  266  Fed.  713. 

Requirements  for  search  warrants  —  In 
general. —  "  The  requirements  of  section  3462 
relating  to  the  showing  to  be  made  as  a 
basis  for  issuing  the  warrant  do  not  meet 
the  mandator}'  provisions  of  the  Constitution. 
In  the  language  of  Attorney  General  Knox, 
the  section  '  does  not  state  all  of  that  which 
must  be  stated  in  the  application '  for  the 
search  warrant.  24  Op.  Attys.  Gen.  685,  688. 
In  other  words,  the  constitutional  provision 
is  paramount.  The  showing  under  oath 
essential  upon  which  to  predicate  the  issu- 
ance of  the  warrant  should  state  pertinent 
facts  from  which  the  magistrate  may  deter- 
mine the  existence  of  probable  cause,  or  there 
should  be  a  hearing  by  him  with  that  purpose 
in  view.  Probable  cause  is  a  legal  conclusion, 
which  is  for  the  magistrate  to  deduce  from 
the  facts  stated,  and  the  mere  assertion  under 
oath  that  the  affiant  believed  and  does  believe 
that  a  fraud  upon  the  revenue  has  been  or 
is  being  committed  is  entirely  insufficient 
upon  which  to  predicate  the  finding  of  prob- 
able cause."  U.  8.  r.  Pitotto,  (1).  C.  Ore. 
1920)  267  Fed.  603. 

Probable  cause.' — Since  the  Constitution 
plainly  requires  warrants,  whether  for  arrest, 
or  search  and  seizure,  or  both,  to  issue  only 
upon  probable  cause  supported  by  oath  — 
the  words  "  probable  cause,"  though  used  in 
a  statute,  are  to  be  interpreted  in  harmony 
with  the  meaning  as5»ignable  to  them  in  the 
Fourth  Amendment.  Therefore  there  must 
be  actual  probable  cause,  not  merely  a  bald, 
though  verified,  assertion  of  suspicion,  and 
to  that  end  the  magistrate  may  inquire  into 
the  truth  of  the  affidavit  offered  as  a  basis 
for  warrant.  On  the  question  whether  there 
was  probable  cause  for  search  and  seizure, 
muoh  latitude  as  to  evidence  should  be  per- 
mitted; and  if,  at  time  of  hearing,  the  magis- 


trate is  then  of  opinion  that  there  existed 
probable  cause  when  warrant  issued,  he 
should  sustain  the  seizure.  U.  S.  v.  Maresca, 
(S.  Ia.  N.  Y.  1920)  266  Fed.  713. 

Powers  and  duties  of  commissioners. — 
The  commissioner  must  obey  the  statutes  in 
so  far  as  they  are  constitutional.  If  any 
statute  enlarges  the  power  to  arrest  or  search 
and  seize,  and  it  is  allied  that  such  statute 
infringes  constitutional  guaranties,  he  is 
bound  by  repeated  decisions  to  refer  that 
matter  to  the  higher  courts,  unless  the  con- 
stitutional question  be  extraordinarily  plain. 
Yet  if  one  construction  of  an  act  is  plainly 
harmonious  with  the  Constitution,  and  an- 
other with  difficulty  reconcilable  thereto,  he 
must  incline  to  the  former.  U.  S.  v.  Maresca, 
(S.  D.  N.  Y.  1920)  266  Fed.  713. 

1918  Supp.,  p.  298,  sec.  304. 

Construction  of  section  by  goyenunent 
officers  as  conclusiye. —  Where  government 
officers  for  a  long  period  of  time  have  con- 
strued the  term  "  rectifier,"  as  used  in  this 
section  and  R.  S.  section  3244  (3  Fed.  Stat. 
Ann.  (2d  ed.)  1046)  in  a  certain  manner, 
the  government  will  be  regarded  as  bound 
by  such  construction.  Hence,  where  a  whole- 
sale liquor  dealer  filters  whisky,  which  act 
did  not  constitute  "  rectifying "  within  the 
previous  construction  of  this  section  by  gov- 
ernment officera,  he  cannot  be  held  liable  to 
pay  the  tax  as  a  rectifier  because  of  a  new 
ruling  thereafter  by  the  Commissioner  of 
Internal  Revenue  whereby  filtration  is  re- 
garded as  rectifying.  Jones  v.  Mayes,  (W.  D. 
Ky.  1920)  265  Fed.  365,  wherein  the  court 
said :  ''  The  point  which  seems  of  great  im- 
portance is  that  the  contemporary  and  practi- 
cal construction  made  by  the  officers  of  the 
government  who  executed  the  laws  should  be 
given  great  weight,  especially  in  cases  like 
this,  where  the  question  is  a  very  doubtful 
one. 

"  It  would  seem  necessarily  to  follow  that 
all  persons  directly  interested  may  accept 
that  construction  and  confidently  act  upon 
it.  Furthermore,  it  would  seem  that  this 
course  has  been  made  binding  upon  the  gov- 
ernment by  the  action  of  its  own  executive 
officers.  In  this  case  the  practice  was  well 
known  and  long  continued  to  construe  it  as 
the  plaintiff  contends,  and  Congress  did  not 
in  the  act  of  1917  change  that  construction, 
but  expressly  provided  in  section  304  of  the 
act  then  passed  that  it  referred  to  section 
S244,  and  left  that  section  in  full  force  as 
it  had  been  previously  construed  by  the  execu- 
tive officers.  We  think  this  ought  to  be  re- 
garded as  binding  in  this  instance  as  a  con- 
temporary interpretation  by  the  executive 
officers,  and  we  more  than  doubt  the  power 
of  the  executive  officers  to  change  the  law  as 
thus  stated.  Especially  should  we  emphasize 
this  where  taxation  was  imposed  under  the 
statute.  It  may  fairly  be  assumed  that  Con- 
gross  intended  under  these  circumstances  that 
the  previous  construction  should  be  binding 
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upon  the  officers  of  the  United  States.  The 
only  attempt  to  change  that,  as  we  have  seen, 
was  the  ex  post  facto  attempt  made  in  1919, 
after  the  plaintifT  had  acquired  rights  under 
the  old  construction." 

In  Mayes  v.  Jones  &  Co.,  (C.  C.  A.  6th 
Cir.  1921)  270  Fed.  121,  the  court  said  re- 
garding this  question :  "It  has  been  re- 
peatedly held  by  the  Supreme  Court  of  the 
United  States  that,  where  the  meaning  of 
a  statute  is  doubtful,  the  construction  given 
by  the  department  charged  with  its  execution 
should  be  given  great  weight.  "Robertson 
V.  Downing,  127  V.  S.  607,  8  Sup.  Ct.  328, 
32  L.  Ed.  269;  U.  S.  v.  Healey,  160  U.  S. 
136,  IG  Sup.  Ct.  247,  40  L.  Ed.  369.  It  has 
also  been  held  by  the  Supreme  Court  that  — 

" '  The  re-enactment  by  Congress,  without 
change,  of  a  statute  which  had  previously 
received  long-continued  executive  construc- 
tion, is  an  adoption  by  Congress  of  such 
construction.'  U.  S.  v.  Hermanos,  209  U.  S. 
337-339,  28  Sup.  Ct.  632,  533  (52  L.  ed.  821)  ; 
U.  S.  V.  Falk,  204  U.  S.  143-152,  27  Sup. 
Ct.  191,  61  L,  ed.  411. 

"  This  rule  of  interpretation  applies  with 
full  force  to  this  case,  for  the  reason  that 
section  304  of  the  Revenue  Act  of  October  3, 
1917,  provides  that  the  tax  shall  be  levied 
only  upon  distilled  spirits  and  mixtures 
produced  in  such  manner  that  the  person 
so  rectifying,  purifying,  refining,  or  mixing 
the  same  is  a  rectifier  within  the  meaning 
of  section  3244,  R.  S. 

"  Congress  is  presumed  to  have  known  the 
long-continued  executive  construction  given 
to  paragraph  3  of  section  3244,  R.  S.,  when 
it  enacted  this  Revenue  Act  of  October  3, 
1917.  It  is  also  presumed  to  have  known 
the  rule  of  construction  announced  by  the 
Supreme  Court  in  U.  S.  v.  Hermanos  and 
U.  S.  t\  Falk,  supra.  Bueklev  v.  Stephens, 
29  Ohio  St.  620-622.  The  conclusion  follows 
that  it  intended  to  adopt  this  construction 
as  fully  and  completely  as  if  it  had  written 
it  into  the  act  itself." 

"  Purifying  "  or  "  refining,"  as  used  in  this 
section,  undoubtedly  means  the  removal, 
chemical  change,  or  modification  of  objection- 
able soluble  matter,  held  in  solution  in  the 
distilled  spirits,  united  therewith  and  form- 
ing a  constituent  and  integral  part  thereof, 
so  that  its  removal,  chemical  change,  or 
modification  will  change  or  alter,  in  some 
degree,  at  least,  the  character  or  quality  of 
the  entire  volume  of  the  distilled  spirits. 
Mayes  r.  Jones,  (C.  C.  A.  6th  Cir.  1921) 
270  Fed.  121. 

1918  Supp.,  p.  305,  sec.  200. 

Conatitutionality.— The  rights  of  the 
several  states  to  regulate  descent  and  dis- 
tribution are  not  unconstitutionally  inter- 
fered with  by  the  tax  imposed  by  this  Act 
upon  the  transfer  of  the  net  estates  of 
decedents.  New  York  Trust  Co.  v.  Eisner, 
(1921)  256  U.  S.  — ,  41  Sup.  Ct.  506,  65  U. 


S.  (L.  ed.)  — ,  (affirming  (S.  D.  N.  Y.  1920^ 
263  Fed.  620)    wherein  the  court  said: 

"  The  statement  of  the  constitutional 
objections  urged  imports  on  its  face  a  dis- 
tinction that,  if  correct,  evidently  hitherto 
has  escaped  this  court.  See  United  States  v. 
Field,  Feb.  28,  1921  [255  U.  S.  257,  41  Sup. 
Ct.  Rep.  256].  It  is  admitted,  as  since 
Knowlton  t?.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747,  it  has  to  be, 
that  the  United  States  has  power  to  tax 
legacies,  but  it  is  said  that  this  tax  is  cast 
upon  a  transfer  while  it  is  being  efi'ectuated 
by  the  state  itself,  and  therefore  is  in  intru- 
sion upon  its  processes;  whereas  a  legacy 
tax  is  not  imposed  until  the  process  is  com- 
plete. An  analogy  is  sought  in  the  difference 
between  the  attempt  of  a  state  to  tax  com- 
merce among  the  states  and  its  right  after 
the  goods  have  become  mingled  with  the 
general  stock  in  the  state.  A  consideration 
of  the  parallel  is  enough  to  detect  the  fallacy. 
A  tax  that  was  directed  solely  against  goods 
imported  into  the  state,  and  that  was  deter- 
mined by  the  fact  of  importation,  would  be 
no  better  after  the  goods  were  at  rest  in 
the  state  than  before.  It  would  be  aa  much 
an  interference  with  commerce  in  one  case 
as  in  the  other.  I.  M.  Darnell  &  Son  Co.  v. 
Memphis,  208  U.  S.  113,  52  L.  ed.  413,  28 
Sup.  Ct.  Rep.  247;  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  ed.  347.  Conversely,  if  a 
tAx  on  the  property  distributed  by  the  laws 
of  a  stute,  determined  by  the  fact  that  dis- 
tribution has  been  accomplished,  is  valid, 
a  tax  determined  by  the  fact  that  distribu- 
tion is  about  to  begin  is  no  greater  inter- 
ference and  is  equally  good. 

"  Knowlton  v.  Moore,  178  U.  S.  41,  supra, 
dealt,  it  is  true,  with  a  legacy  tax.  But  the 
tax  was  met  with  the  same  objection:  that 
it  usurped  or  interfered  with  the  exercise 
of  state  powers,  and  the  answer  to  the  objec- 
tion was  based  upon  general  considerations 
and  treated  the  '  power  to  transmit  or  the 
transmission  or  receipt  of  property  by  deq.th ' 
as  all  standing  on  the  same  footing.  178 
U.  S.  57,  59.  After  the  elaborate  discussion 
that  l^e  subject  received  in  that  case,  we 
think  it  unnecessary  to  dwell  upon  matters 
that  in  principle  were  disposed  of  there. 
The  same  may  be  said  of  the  argument  that 
the  tax  is  direct,  and  therefore  is  void  for 
want  of  apportionment.  It  is  argued  that 
when  the  tax  is  on  the  privilege  of  receiving 
the  tax  is  indirect  because  it  may  be  avoided ; 
whereas  here  the  tax  is  inevitable,  and  there- 
fore direct.  But  that  matter  also  is  dis- 
posed of  by  Knowlton  v.  Moore,  not  by  an 
attempt  to  make  some  scientific  distinction, 
which  would  be  at  least  difiicult,  but  on  an 
interpretation  of  language  by  its  traditional 
use,  —  on  the  practical  and  historical  ground 
that  this  kind  of  tax  always  has  been  re- 
garded as  the  antithesis  of  a  direct  tax,— 
*  has  ever  been  treated  as  a  duty  or  excise, 
because  of  the  particular  occasion  which 
gives   rise   to   its   levy,'      178   U.   S.    81-83. 
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I'pon  this  point  a  page  of  history  is  worth 
a  volume  or  lo^ic. 

"  The  inequalities  charged  upon  the  statute, 
if  there  is  an  intestacy,  are  all  inequalities 
in  the  amounts  that  beneficiaries  might  re- 
ceive in  case  of  estates  of  different  values, 
of  different  proportions  between  real  and 
personal  estate,  and  of  different  numbers 
of  recipients;  or,  if  tliere  is  a  will,  affect 
legatees.  As  to  the  inequalities  in  case  of 
a  will,  they  must  be  taken  to  be  contemplated 
by  the  testator.  He  knows  the  law  and  the 
consequences  of  the  disposition  that  he  makes. 
As  to  intestate  successors,  the  tax  is  not 
imposed  upon  them,  but  precedes  them;  and 
the  fact  that  they  may  receive  less  or  diff- 
erent sums  because  of  the  statute  doe»  not 
concern  the  United  States." 

As  to  the  constitutionality  of  this  act  in 
construing  it  as  applicable  to  a  transfer 
made  before  the  passage  of  the  act  where 
the  transferor's  death  occurred  after  the  act 
took  effect,  it  has  been  said: 

"  In  our  opinion  the  act,  if  so  construed, 
is  not  void  aa  denying  due  process  of  law, 
or  as  violating  the  Fifth  Amendment  to  the 
Constitution.  Billings  t>.  United  States,  232 
U.  8.  261,  282,  283,  34  Sup.  Ct  421,  58 
L.  ed.  596 ;  Brushaber  v.  Union  Pacific  R.  R. 
Co.,  240  U.  S.  1,  23  24,  36  Sup.  Ct.  236. 
60  L.  ed.  493,  Ann.  Cas.  1917(B,  713,  L.  R. 
A.  1917I>,  414.  Nor  do  we  think  the  tax  is 
to  be  classified  as  a  direct  tax,  and  thus 
void  as  within  the  constitutional  require- 
ment of  apportionment.  It  is  clearly  an 
excise  or  duty  tax."  Nor  is  the  provision 
unconstitutional  merely  because  it  is  retro- 
active. Shwab  f?.  Doyle,  (C.  C.  A.  6th  Cir. 
1920)    269  Fed.   321. 

An  executor  cannot  raise  the  question  of 
the  constitutionality  of  this  provision  on  the 
ground  that  it  interferes  with  vested  rights  of 
the  transferees,  as  the  rule  applies  in  such  a 
case  that  one  attacking  a  statute  as  uncon- 
stitutional, must  show  that  the  alleged  uncon- 
stitutional feature  injures  him.  Shwab  t*. 
Doyle,  (C.  C.  A.  6th  Cir.  1920)  269  Fed.  321. 

Nature  of  tax. —  To  same  effect  as  1920 
Supplement  annotation,  see  Randolph  c. 
Craig,  (M.  D.  Tenn.  1920)  267  Fed.  993; 
Hazard  i;.  Bliss,  (R.  I.  1921)   113  Atl.  469. 

"It  is  true  that  the  tax  purports  to  be 
asaeBsed  against  the  estate,  but  in  truth  and 
in  fact  it  is  not,  but  upon  the  transfer  thereof 
to  those  whom  the  law  or  the  decedent  has 
given  it.  If  it  were  upon  the  estate  itself, 
the  same  would  be  a  direct  tax  and  the  stat- 
ute would  be  in  conflict  with  the  federal  Con- 
stitution, requiring  all  direct  taxes  to  be 
levied  according  to  population."  Ghcen's 
Succession,  (1921)  148  La.  1017,  88  So.  253. 

"The  federal  tax  under  the  act  of  1916,  on 
the  other  hand,  is  not  a  succession  tax,  but 
an  estate  tax,  not  a  tax  on  what  comes  to 
the  beneficiaries  or  heirs,  but  upon  what  is 
left  by  the  decedent.  In  this  respect  it  differ-s 
from  the  legacy  tax  imposed  by  the  United 
States  War  Revenue  Act  of   1898    (30  Stat. 


448).  The  act  of  1916  entitiss  the  tax  an 
'estate  tax,'  and  in  terms  imposes  it  upon 
the  net  estate  of  the  decedent  as  a  unit.  '  It 
is  not  apportioned  among  the  various  trans- 
ferees, and  bears  no  relation  to  the  separate 
amounts  which  they  are  to  receive.  The  dis- 
tinction between  a  succession  tax  and  an  es- 
tate tax  is  a  recognized  distinction,  and,  so 
far  as  we  are  aware,  it  has  been  held  with- 
out exception  that  the  federal  tax  under  the 
act  of  1916  is  of  the  latter  character.  It  is 
not  possible,  in  our  judgment,  to  take  any 
other  reasonable  view  of  it."  In  re  Miller, 
(Cal.  1921)   195  Pac.  413. 

Construction. —  In  construing  this  Act  the 
rule  has  been  applied  that  as  all  persons  and 
property  within  the  jurisdiction  of  a  sov- 
ereignty are  subject  to  taxation,  and  since 
the  property  cannot  speak  and  the  persons 
have  no  direct  voice  in  wording  the  tax  laws, 
it  is  a  fundamental  duty  of  the  law-givers 
to  make  t^e  scope  of  a  tax  law  definite  and 
it«  meaning  clear;  and  therefore  all  doubts 
respecting  scope  and  meaning  are  to  be  re- 
solved in  favor  of  the  taxpayer.  First  Trust, 
etc.,  Bank  v.  Smietanka,  (C.  C.  A.  7th  Cir. 
1920)  268  Fed.  230. 

State  laws  as  rules  of  decision. — The  ques- 
tion as  to  what  extent  a  widow's  interest 
in  her  husband*s  estate  is  taxable,  if  at  all, 
is  to  be  determined  by  the  statutes  and  rules 
of  decision  in  the  state  where  the  decedent's 
property  is  located.  Randolph  t*.  Craig, 
(M.  D.  Tenn.  1920)   267  Fed.  993. 

Deduction  in  computing  state  tax. — "  What- 
ever amount  has  been  paid  to  the  tax  collector 
of  the  United  -States  is  a  matter  between  it 
and  the  heirs  or  succession  representative, 
and  cannot  be  considered  in  fixing  the  amount 
of  inheritance  tax  due  the  state."  Gheen'^ 
Succession,  (1921)   148  La.  1017,  88  So.  253. 

1918  Supp.,  p.  306,  sec.  202. 

Scope  of  section. — ^This  section  evidences 
an  intent  on  the  part  of  Congress  that  the 
tax  should  apply  to  all  transfers  in  contem- 
plation of  death,  whether  made  before  or 
after  the  passage  of  the  act,  provided  the 
transferor's  death  occur  after  the  act  took 
effect.  The  evident  theory  of  this  section 
is  that  transfers  intended  to  take  effect  after 
the  death  of  the  grantor,  as  well  as  those 
made  in  contemplation  of  death,  are  equally 
testamentary  in  character.  Such  classifica- 
tion is  within  the  power  of  Congress.  The 
theory  of  taxation  on  account  of  transfers 
testamentary  in  character  is  that  death  is 
the  generating  source  of  the  tax.  Shwab  r. 
Doyle,  (C.  C.  A.  6th  Cir.  1920)  269  Fed.  321. 

Retroactive  operation. — ^This  section  has 
been  construed  as  having  a  retroactive  oper- 
ation and  as  including  transfers  made  prior 
to  the  passage  of  the  act  by  one  dying  after 
its  enactment.  Union  Trust  Co.  r.  Wardell, 
(N.  D.  Cal.  1921)  273  Fed.  733. 

State  laws  as  rules  of  constructioa. — 
■"  From  the  form  of  the  Federal  Estate  Tax 
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Act,  it  is  evident  the  Congress  intended 
that  the  act  should  operate  not  in  opposition 
to  but  in  harmony  with  the  many  different 
state  acts  with  which,  because  ol  its  very 
terms,  it  would  corae  into  contact.  I^derer 
V.  Northern  Trust  Co.,  (C.  C.  A.)  262  Fed.  52. 
Therefore  in  creating  an  estate  tax,  the 
Congress  very  wisely  leveled  the  tax  at  thac 
property  of  decedents  which  is  subject  to 
distribution  as  part  of  their  estates  accord- 
ing to  the  laws  of  different  states  (section 
202),  after  deducting  therefrom  such  ex- 
penses, claims  and  charges  against  estates 
as  are  allowed  by  the  laws  of  the  states 
under  which  they  are  administered  (section 
203).  Thus  it  appears  that  the  Federal 
Estate  Tax  may  reach  property  in  one 
state  when  it  would  fail  to  reach  like  prop- 
erty in  another,  according  as  the  laws  of 
distribution  and  administration  vary  in  dif- 
ferent states."  Lederer  v.  Pearce,  (C.  C.  A. 
3d  Cir.  1920)  286  Fed.  497. 

Under  the  Internal  Revenue  Act  of  Octo- 
^T  3>  iQ'St  if  a  decedent's  estate  produced 
an  increment  which  was  payable  only  at 
times  and  to  persons  not  determinable  at  the 
time,  such  increment  during  a  tax  year  was 
not  an  income  of  that  tax  year  which  was 
assessable.  First  Trust,  etc.,  Bank  v. 
Smietanka,  (C.  C.  A.  7th  Cir.  1920)  268  Fed. 
230. 

"In  contemplation  of  death."— In  Shwab 
V.  Doyle,  (C.  C.  A.  6th  Cir.  1920)  269  Fed. 
321,  in  the  case  of  an  absolute  gift  inter 
vivos  claimed  by  the  government  to  have 
been  testamentary  in  character,  the  court 
said  regarding  the  meaning  of  the  phrase 
"  in  contemplation  of  death " :  "On  princi- 
ple, and  without  present  reference  to  author- 
ity, the  ultimate  question  concerns  the  motive 
which  actuated  the  grantor;  that  is  to  say, 
whether  or  not  a  specific  anticipation  or 
expectation  of  her  own  death,  immediate  or 
near  at  hand  (as  distinguished  from  the 
general  and  universal  expectation  of  death 
some  time),  was  the  immediately  moving 
cause  of  the  transfer." 

Presumption  as  to  transfers. —  In  holding 
that  an  instruction  was  not  erroneous  which 
stated  that  the  presumption  afforded  by  sub- 
division b  of  this  section  could  be  taken  into 
account  in  determinating  the  fact  of  "  con- 
templation of  death,"  the  court  said: 

**  The  provision  in  question  raises  a  pre- 
sumption of  fact,  not  a  presumption  of  law, 
and  under  well-Rettled  rules  a  presumption 
of  fact  mav  be  taken  into  account  in  deter- 
mining  the  ultimate  fact.  The  presumption 
is  merely  a  rule  of  evidence  whose  enactment 
is  within  the  legislative  competency."  Shwab 
V.  Doyle,  (C.  C.  A.  6th  Cir.  1920)  269  Fed. 
321. 

Property  passing  under  power  of  appoint- 
ment.—  Property  passing  by  the  execution 
of  a  power  of  appointment  given  in  a  will 
18  not  subject  to  taxation  under  this  section. 
Field   V,   U.    S.,    (1921)    255    U.    S.    257,   41 


St.  Ct.  256,  65  U.  S.  (L.  ed.)  —,  affirming 
(1920)  55  Ot.  CI.  4>a0;  Lederer  i;.  Pearce, 
(C.  C.  A.  3d  Cir.  1920)    266  Fed.  497. 

Community  property. —  In  the  oase  of  com- 
munity property  the  federal  tax  is  imposed 
on  the  transfer  of  the  net  estate,  and  whether 
there  ie  a  transfer  upon  the  death  of  the  hus- 
band depends  upon  the  statutes  and  rule 
of  decision  in  the  state  where  the  parties 
reside  and  the  property  is  situate.  Blum  v. 
Warden,   fN.  D.  Cal.  i920)   270  Fed.  309. 

Life  inaarance  polidea. — ^A  life  insurance 
policy  in  which  the  insured  reserved  to  him- 
self the  right  to  change  the  beneficiary  re- 
mains a  part  of  his  estate  and  the  proceeds 
thereof  are  subject  to  tax.  And  where  the 
insured  provided  in  making  a  transfer  Of  an 
endowment  policy  that  if  he  were  living  at 
its  maturity  the  amount  then  becoming  due 
under  it  should  be  paid  to  him,  the  proceeds 
of  the  policy  are  part  of  his  estate  and  sub- 
ject to  tax.  Gaither  t*.  Miles,  (D.  C.  Md. 
1920)  268  Fed.  692. 

Where  life  insurance  policies  which 
amounted  to  less  than  four  per  cent  of  the 
insured's  estate'  were  transferred  two  years 
before  his  death,  it  was  held  that  they  did 
not  form  such  a  material  part  of  his  estate 
as  to  throw  on  his  executor  the  burden  of 
proving  that  they  were  not  parted  with  in 
contemplation  of  death.  Gaither  v.  Miles, 
(D.  C.  Md.  1920)    268  Fed.  692. 

1918  Supp.,  p.  307,  sec.  203. 

Deductibility  of  state  inheritance  and  aae- 
cession  taxes  in  determining  net  value. — 
State  inheritance  and  succession  taxes  on 
the  rights  of  individual  beneficiaries  are  not 
deductible  from  the  value  of  the  gross  estate 
of  a  decedent  when  determining  the  net  value 
of  such  estate  for  the  purpose  of  the  tax 
imposed  by  the  Act  of  September  8,  1916, 
upon  the  transfer  of  the  net  estates  of  de- 
cedents, as  charges  against  the  estate  that 
are  allowed  by  the  laws  of  the  jurisdiction 
under  which  the  estate  is  being  administered. 
Such  charges  are  those  only  which  affect  the 
estate  as  a  whole.  New  York  Trust  Co.  r. 
Eisner,  (1921)  256  U.  S.  — ,  41  S.  Ct.  506, 
65  U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A.  6th 
Cir.   1920)   263  Fed.  620. 

A  state  transfer  tax  imposed  on  the  estate 
of  a  decedent  has  been  held  to  be  a  charge 
which  may  properly  be  deducted.  In  this 
connection  it  was  said  in  a  case  involving 
the  question  whether  such  a  tax  imposed  by 
the  state  of  Xew  York  should  be  deducted: 
"The  state  of  New  York  had  the  right  to 
impose  the  tax  it  did  impose  on  this  estate, 
acting  through  its  Surrogate's  Court,  which 
was  and  is  the  court  of  competent  jurisdic- 
tion. When  that  tax  was  imposed,  it  became 
a  charge  upon  and  against  the  estate,  and 
this  fact  is  clearly  recognized  by  the  act 
of  Congress  above  referred  to.  It  was  not 
the  policy  or  purpose  of  Congress  to  impose 
a  tax  upon  the  amount  of  a  tax  4ilready  paid 
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from  the  estate  of  a  decedent  or  to  the  state 
in  which  such  estate  is  being  administered. 
I  think  the  tax  paid  the  state  of  New  York 
and  imposed  by  the  laws  of  that  state,  and 
approved  and  allowed  by  the  Surrogate's 
Court,  was  and  is  one  of  '  such  other 
charges  against  the  estate  as  are  allowed  by 
the  laws  of  the  jurisdiction  whether  within 
or  without  the  United  States  under  which 
the  estate  is  being  administered/  and  that 
it  follows  that  the  Commissioner  and  Col- 
lector of  Internal  Revenue  in  imposing  the 
tax  due  the  United  States  should  have  made 
the  proper  deduction  for  and  on  account  of 
such  payment  to  the  state."  Savre  v, 
Brewster,   (X.  D.  X.  Y.  1920)   268  Fed.  563. 

Widow's  homestead  and  dower  rights  un- 
der state  statutes. — Where  under  the  laws 
of  the  state  the  widow  does  not  receive  either 
her  homestead,  dower  or  year's  support  in 
succession  to  her  husband  or  by  transfer 
from  him,  but  takes  them  under  the  statu- 
tory provisions  vesting  these  rights  in  her 
independently  of  her  husband  and  adversely 
to  his  estate,  the  property  assigned  to  her 
as  dower,  homestead  and  year's  support,  not 
being  transferred  to  her  from  her  husband, 
is  not  part  of  his  estate  on  which  the  tax  is 
imposed  by  the  Federal  Estate  Tax.  Randolph 
V,  Craig,  (M.  D.  Tenn.  1920)  267  Fed.  993. 

Widow's  right  to  support. — Where  under 
the  laws  of  the  state  a  widow's  right  to  sup- 
port is  not  limited  to  a  case  af  actual  de- 
pendency on  the  decedent  a  charge  therefor 
should  be  deducted  as  a  "  charge  against  the 
estate  "  under  the  Federal  Estate  Tax  T>aw. 
Randolph  v.  Craig,  (M.  D.  Tenn.  1920)  267 
Fed.  993.    The  court  said: 

"  While  it  would  apparently  be  true  that 
in  so  far  as  the  Federal  Estate  Tax  itself 
is  concerned,  she  would  not  be  entitled  to 
support  during  the  administration  of  the 
estate  —  whatever  the  period  —  unless  de- 
pendent upon  the  decedent,  under  the  terms 
of  clause  a  ( 1 )  of  section  203,  nevertheless 
her  claim  for  a  year's  support  should  in  any 
event  be  deducted  as  a  charge  af^ainst  the 
estate  allowed  by  the  laws  of  Tennessee; 
there  being  nothing  in  the  Tennessee  statutes 
or  decisions  in  reference  to  a  year's  support 
which  limits  the  widow's  right  to  a  year's 
support  to  cases  of  actual  dependency  upon 
the  decedent." 

Deduction  before  determining  state  suc- 
cession tax. — The  tax  imposed  by  this  act  is 
to  be  deducted  before  computing  a  state  suc- 
cession tax.  Jn  re  Miller,  (Cal.  1921)  195 
Pac.  413. 

1918  Supp.,  p.  308,  sec.  204. 

Payment. — The  estate  tax  is  made  a 
charge  on  the  estate,  and  is  to  be  paid  out 
of  it  by  the  administrator  or  executor  sub- 
stantially as  other  taxes  and  charges  are 
paid.  It  becomes  due,  not  at  the  time  of 
the  decedent's  death,  but  one  year  thereafter, 
as  the  statute  plainly  provides.     It  does  not 


segregate  any  part  of  the  estate  from  the 
rest  and  keep  it  from  passing  to  the  admin- 
istrator or  executor  for  purposes  of  adminis- 
tration, but  is  made  a  general  charge  on  the 
gross  estate,  and  is  to  be  paid  in  money 
out  of  any  available  funds,  or,  if  there  be 
none,  by  converting  other  property  into  money 
for  the  purpose.  U.  S.  Woodward,  (1921 )  256 
U.  S.  — ,  41  S.  Ct.  615,  65  U.  S.  (L.  ed.)  — . 

1918  Suppv  p.  309,  sec.  209. 

Scope  of  section. — This  section  pertains 
merelv  to  the  remedy  for  the  collection  of 
the  tax.  Shwab  r.  Dovle,  (C.  C.  A.  6th  Cir. 
1920)   209  Fed.  321. 

Annuities. — The  principle  that  the  vendor 
of  an  annuity  enters  at  once  into  the  pos- 
session and  enjoyment  of  the  price  paid  for 
it  which  does  not  on  the  death  of  the  an- 
nuitant figure  as  a  part  of  his  estate  for 
taxation  purposes  has  been  applied  in  the 
case  of  a  transfer  of  property  by  a  father 
to  his  son,  the  latter  guaranteeing  the  pay- 
ment to  the  former  of  a  certain  per  cent  on 
the  agreed  value  of  the  property  during  the 
life  of  the  father.  Polk  t\  Miles,  (D.  C.  Md. 
1920)   268  Fed.   175. 

When  resort  to  transferee  permissible. — 
It  is  only  when  the  estate  proves  insufficient 
for  the  purpose  that  resort  may  be  had,  un- 
der this  section  to  the  personal  responsi- 
bility of  the  transferee  or  to  the  property 
transferred,  and  even  then  a  right  of  action 
over  is  given  to  the  transferee.  Shwab  v. 
Doyle,  (C.  C.  A.  6th  Cir.  1920)  269  Fed.  321. 

Pleading. —  Where  a  complaint  seeks  to  re- 
cover the  entire  amount  of  a  tax  paid  to  the 
government  and  groups  several  payments 
into  one  cause  of  action  it  is  good  as  against 
a  demurrer  which  alleges  that  no  cause  of 
action  is  set  up  in  the  complaint  where  the 
complainant  is  entitled  to  recover  a  part 
of  the  sum  so  paid.  Savre  v,  Brewster, 
(N.  D.  N.  Y,  1920)   268  Fed.  553. 

Transfer  when  not  in  contemplation  of 
death.— Polk  v.  Miles,  (D.  C.  Md.  1920)  268 
Fed.  175. 

1918  Supp.,  p.  312,  sec.  1. 

Persons  subject  to  tax. — The  tax  is  imposed 
on  citizens  of  the  United  States  regardless 
of  their  place  of  residence,  or  residents  of 
the  ITnited  ^ates  regardless  of  their  citizen- 
ship, and  upon  the  income  of  nonresident 
aliens  from  sources  within  the  United  States. 
I^wrence  V.  Wardell,  (N.  D.  Cal.  1920)  270 
Fed.   682. 

1918  Supp.,  p.  313,  sec.  2. 

Power  of  Congress. —  Congress  has  very 
ample  authority  to  adjust  its  income  taxes 
according  to  its  discretion,  and  the  rules  it 
prescribes  for  the  ascertainment  of  taxable 
income  are  binding  upon  the  courts,  unless 
thev  are  palpably  arbitrary  and  unjust.  Safe 
Deposit,  etc.,  Co.  v.  Miles,  (D.  C.  Md.  19^1 
273  Fed.  822. 
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Scope  of  tax  generally.— What  is  taxable 
is  the  gain,  profit  or  income  derived  from 
the  sale  or  dealing  in  property,  whether  real 
or  personal.  The  tax  is  to  be  levied  on  noth- 
ing else  except  gains,  profits,  and  income, 
and  upon  them  only  when  actually  realized 
in  money  or  in  money's  worth,  and  in  de- 
termining what  is  included  therein  the  courts 
^vill  look  through  form  to  substance.  Safe 
Deposit,  etc.,  Co.  v.  Miles,  (D.  C.  Mel.  1921) 
273  Fed.  822. 

Meaning  of  "income"  as  affected  by  con- 
struction of  word  in  other  acts. — The  word 
"  income  "  must  be  given  the  same  meaning 
in  all  of  the  Income  Tax  Acts  of  Congress 
that  was  given  to  it  in  the  Federal  Corpo- 
ration Excise  Tax  Act.  Merchants*  Loan, 
etc.,  Co.  V.  Smietanka.  (1921)  25.5  U.  S.  509, 
41  S.  Ct.  386,  65  r.  S.  (L.  ed. )  -  - 

Meaning  of  "  income  **  as  affected  by 
language  of  will. — A  testator  cannot,  by 
declaring  in  his  will  that  accretions  of  sell- 
ing values  shall  be  considered  principal,  and 
not  income,  render  such  items  nontaxable 
under  Federal  income  tax  legislation,  if  the 
terms  of  such  legislation  are  broad  enough 
to  include  them.  Merchants*  Loan,  etc.  Co. 
r.  Smietanka,  (1921)  255  U.  S.  509,  41 
Sup.  Ct.  386,  65  U.  S.   (L.  ed.)   — . 

Stock  dividends  as  income. —  To  the  same 
effect  or  the  annotation  under  this  catchline 
in  1920  Supplement,  see  Walsh  v.  Brewster, 
(1921)  255  U.  S.  536,  41  Sup.  Ct.  392,  65 
U.  S.  (L.  ed.)  — ,  reversing  in  part  and 
affirming  in  part  (D.  C.  Conn.  1920)  268 
Fed.  207. 

Computing  tax  on  atock  sold  where  stock 
dividend  declared. — As  to  the  computation 
of  the  tax  in  such  canes  it  has  been  said: 

"  The  second  point  is  raised  by  Eisner  r. 
Macomber,  252  U.  S.  189,  40  Sup.  Ct.  189,  64 
L.  ed.  521,  9  A.  L.  R.  1570,  and  must  be 
ruled  by  its  implications.  T;nder  the  doc- 
trine of  that  case  a  stock  dividend  is  not 
regarded  as  new  property  at  all.  The  old 
certificate  represented  precisely  the  same 
property  as  the  old  and  new  do  thereafter. 
The  old  shares  have  proliferated,  as  it  were, 
and  although  the  right  they  represented  has 
now  suffered  a  cellular  division  into  smaller 
units  of  greater  number,  that  is  all  that  has 
happened.  In  view  of  this,  it  seems  to  me 
difficult  to  avoid  regarding  the  old  and 
new  shares  together  as  anything  more  than 
the  evidence  of  a  right  which  has  persisted 
unchanged  through  the  declaration  of  the 
dividend.  It  might  have  been  possible  to 
look  at  the  new  shares  as  declared  from  the 
surplus,  and  the  surplus  as  not  included  in 
the  old  (shares  (at  least  not  in  the  same 
sense  as  the  new  shares  comprise  it);  but 
all  such  notions  were  expressly  repudiated 
in  the  prevailing  opinion.  If  so^  each  of 
the  new  shares,  whether  contained  in  the 
old  or  the  new  certificate,  represents  a  part 
of  the  original  property  purchased  and  in 
selling  the  first  certificate  the  stockholder 
has  not  sold  the  whole  of  what  he  originally 
bought,  and  should  not  be  credited  with  the 


whole  purchase  price.  Judge  Rose,  in  Safe 
Deposit,  etc.,  Co.  v.  Miles,  (D.  C.)  273  Fed. 
822,  has  adopted  the  same  theory  of  com- 
puting an  income  tax  in  a  stronger  case. 
There  the  plaintiff  sold  some  *  rights '  de- 
clared upon  his  stock,  and  Judge  Rose  com- 
puted his  profit  in  substantially  the  same 
way  as  I  suggest  here. 

"  The  plaintiff  answers  this  argument  by 
saying  that,  if  so,  all  shares  at  any  time 
held  by  a  stockholder  must  be  brought  into 
hotchpot  and  averaged.  I  scarcely  think  that 
consistency  requires  me  to  go  so  far.  The 
law  may,  and  in  fact  does  recognize  an 
identity  in  every  share,  which  can  indeed 
he  traced  upon  the  books  of  the  company,  at 
least  until  certificates  are  consolidated,  and 
later  subdivided.  The  purchase  of  a  number 
of  shares  can  be  earmarked  by  the  certificate, 
and  it  is  an  enormous  convenience  to  keep 
the  purchases  separate.  Yet  it  is  possible 
and  consistent,  w^hen  new  shares  are  declared 
to  attribute  them  ratably  in  subdivisions  ot 
those  already  issued.  They  are  not  so  en- 
tered on  the  books,  it  is  true;  but  the  books 
are  not  kept  in  accordance  with  the  under- 
lying doctrine  of  Eisner  v.  Macomber,  supra, 
in  any  event.  At  least  the  earlier  certificates 
need  not  lose  their  separate  identity  because 
new  shares  are  filiated  to  them  in  proper 
proportion. 

"An  illustration  will  make  clear  what  I 
mean.  Suppose  a  man  has  certificate  A, 
for  100  shares,  bought  at  $100,  certificate  B, 
for  100,  bought  at  $150,  and  certificate  C, 
for  100,  bought  at  $200.  Suppose,  further, 
that  a  stock  dividend  of  50  per  cent,  is 
declared,  and  he  gets  one  certificate  D,  for 
150  shares,  without  paying  anything.  If  he 
sells  certificate  A,  he  would  be  deemed  to 
sell,  not  the  whole  of  his  first  purchase, 
but  only  two-thirds  of  it,  and  he  could  credit 
himself  with  only  $6,666.  If  he  sold  certifi- 
cate B,  he  would  credit  himself  with  $10,- 
000,  and  .if  certificate  C  with  $13,333.  If 
he  sold  certificate  D,  he  could  credit  himself 
with  $15,000,  made  up  of  $3,333  from  his 
first  purchase,  $5,000  from  his  second  and 
$6,666  from  his  third.  If,  on  the  other  hand, 
he  sold  only  a  part  of  certificate  D,  some 
arbitrary  rule  of  apportionment  must  be 
adopted,  allocating  the  shares  sold  among 
his  purchases.  The  most  natural  analogy  is 
with  payment  upon  an  open  account,  where 
the  law  has  always  allocated  the  earlier  pay- 
ments to  the  earlier  debts,  in  the  absence 
of  a  contrary  intention.  Accordingly,  if  all 
the  new  shares  were  not  sold  at  once.  I 
think  the  first  sales  should  be  attributed  to 
the  first  purchases  still  remaining  unsold 
when  the  stock  dividend  was  declared.  I  do 
not  see  that  this  method  will  result  in  con- 
fusion in  its  application,  and  it  carries  into 
effect  the  underlying  theory  of  Eisner  v. 
Macomber,   supra' 

"  The  tax  at  bar  was  not  computed  quite 
in  this  way,  because  all  the  purchases  before 
the  declaration  of  the  stock  dividend  were 
brought   into  hotch-pot.     This    I   think   was 
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inconsistent  with  the  theory  of  the  identity 
of  the  shares  involved  in  each  purchase.  It 
must,  therefore,  be  recalculated,  which  the 
parties  have  kindly  consented  to*  do,  if  they 
are  told  the  rule.  The  credits  will  Ije  com- 
puted as  follows:  Upon  each  certificate  held 
on  March  I,  1919,  two-thirds  its  value  on 
that  day;  i.  e.,  $230.  Upon  each  certificate 
bought  at  $100,  $56%.  Upon  each  certificate 
for  stock  dividend  shares,  if  issued  against 
any  speci^ed  earlier  certificate,  the  same 
credit  per  share  as  the  shares  of  that  certifi- 
cate. If  the  certificate  of  new  shares  is  not 
so  earmarked,  or  if  but  one  certificate  was 
issued  for  the  new  shares,  then  credit  will 
be  allowed  of  two-thirds  the  value  pf  the 
shares  on  March  1,  1913,  until  half  the 
number  of  shares  have  been  sold,  which  the 
plaintiff  held  on  March  1,  1013,  and  retained 
till  the  stock  dividend."  Towne  v.  McElli- 
gott.    (S.  D.  N.  Y.  1921)   274  Fed.  960. 

Dividend  from  suiplua. — "A  dividend  may 
be  income  to  the  stockholder,  though  declared 
out  of  property  which  has  long  since  become 
a  part  of  the  economic  capital  of  the  cor- 
poratin.  Peabody  v.  Eisner  supra;  Lynch 
t?.  Hornby,  247  U.  S.  339,  38  Sup.  Ct.  543, 
62  li.  ed.  1149.  True,  it  must' not  be  a 
dividend  in  liquidation.  Lynch  v.  Turrish, 
247  U.  S.  2ai,  38  Sup.  Ct.  537,  62  L.  ed. 
1087.  And  perhaps  it  must  on  that  account 
be  from  a  corporate  surplus,  since  otherwise 
it  is  hard  to  avoid  regarding  it  as  in  liquida- 
tion. But  it  makes  no  difference  that  it 
distributes  to  the  stockholder  property  which 
is  not  current  profit,  but  the  means  of  pro- 
ducing current  profit.  He  must  still  pay 
an  income  tax  upon  it,  though  in  his  eyes 
it  is  a  part  of  his  capital."  New  York  Trust 
Co.  V.  Edwards,  (S.  D.  N.  Y.  1921)  274 
Fed.  952. 

Sale  of  subscription  right. — Where  a  stock- 
holder sells  his  right  to  subscribe  for  shares 
in  the  corporation,  the  tax  is  not  assessed 
on  the  entire  amount  received  by  him  but 
on  the  gain  or  profit  realized  on  *^  the  trans- 
action. Safe  Deposit,  etc.,  Co.  v.  Miles,  (D. 
C.  Md.  1921)    273  Fed.  822. 

Cost  of  bonds  as  including  interest  during 
time  preceding  allotment.^A  purchaser  of 
bonds  through  an  underwriting  agreement 
under  which  he  did  not  receive  any  interest 
upon  the  amount  paid  prior  to  the  allotment 
of  the  bonds  to  him,  some  years  later,  is 
not  entitled  to  have  interest  for  the  time  so 
elapsed  added  as  a  part  of  the  cost  to  him 
of  such  bonds,  when  computing  the  taxable 
income  under  the  Federal  income  tax  legisla- 
tion, arising  out  of  the  sale  of  such  bonds 
at  a  profit.  Walsh  v.  Brewster,  (1921)  256 
U.  S.  636.  41  Sup.  Ct.  392,  65  U.  S.  (L.  ed.) 
• — ,  reversing  in  part  and  affirming  in  part 
(D.  C.  Conn.  1920)  268  Fed.  207. 

Debenture  bonds  voted  from  a  surplus  or 
undivided  profits  have  been  held  subject  to 
taxation  as  "  income."  Doerschuck  r.  U.  S., 
(E.  D.  N.  Y.  1921)   274  Fed.  739. 

Distribution  of  stock  acquired  in  another 
corporation. —  In    New    York    Trust    Co.    v. 


Edwards,  (S.  D.  N.  Y.  1921)  274  Fed.  962, 
a  pipe  line  company  offered  to  buy  an  oil 
company's  pipe  line  assets  for  a  specified 
sum  and  to  give  in  payment  its  own  shares 
to  be  directly  distributed  by  the  pipe  line 
company  pro*  rata  among  the  oil  company's 
sto>ckholders.  This  offer  the  oil  company 
accepted  and  the  contract  bound  the  buyer 
so  to  distribute  the  stock,  which  it  did.  The 
court  held  that  the  new  shares  were  income 
under  the  law  and  taxable  as  such. 

Gain  derived  from  sale  of  property  which 
has  appreciated  in  value. —  Taxable  income 
under  this  section,  as  amended,  includes  the 
gain  derived  from  the  sale  of  personal  prop- 
erty which  has  appreciated  in  value  during 
a  series  of  years  over  its  market  value  on 
March  1,  1913,  if  acquired  before  that  date. 
Eldorado  Coal,  etc.  Co.  v.  Mager,  (1921) 
256  U.  S.  522,  41  'Sup.  Ct.  390,  65  U.  S. 
(L.  ed.)  — ;  Goodrich  v.  Edwards,  (1921) 
255  U.  S.  527,  41  Sup.  Ct.  390,  65  U.  S. 
(L.  ed.)   — . 

However  it  is  only  where,  and  to  the  extent 
that,  a  gain  over  the  original  investment  is 
realized  upon  a  sale  of  property  acquired 
before  March  1,  1913,  and  worth  less  on  that 
date  than  when  acquired,  that  there  can  be 
any  taxable  income  arising  out  of  such  sale, 
assessable  under  this  section,  as  amended, 
since  this  legislation  plainly  imposes  the 
income  tax  on  the  proceeds  of  sales  of  per- 
sonal property  to  the  extent  only  that  gains 
are  derived  therefrom  by  the  vendor.  In 
other  words  paragraph  (C)  is  applicable 
only  where  a  gain  over  the  original  capital 
investment  has  been  realized  after  March  1, 
1913,  from  a  sale  or  after  disposition  of 
roperty.  Goodrich  v.  Edwards,  (1921)  255 
5.  627,  41  Sup.  Ct.  390,  66  U.  S.  (L.  ed.) 
— ;  Walsh  v.  Brewster,  (1921)  255  U.  S. 
536,  41  Sup.  Ct.  392,  65  U.  S.  (L.  ed.)  — , 
reversing  in  part  and  affirming  in  part  (D. 
C.  Conn.  1920)  268  Fed.  207. 

A  gain  or  profit  derived  from  the  sale  by 
a  testamentary  trustee  of  personal  property 
of  the  estate  which  has  appreciated  in  value 
over  its  market  value  on  March  1,  1913,  the 
testator  having  died  prior  to  that  date,  and 
the  property  being  among  the  assets  which 
came  to  the  trustee,  is  taxable  under  this 
section,  as  amended.  ^Merchants'  Loan,  etc., 
Co.  V.  Smietanka,  (1921)  255  U.  S.  509,  41 
Sup.  Ct.  386,  66  U.  S.  (L.  ed.)  — . 

Testamentary  trustee  as  taxable  person. — 
A  testamentary  trustee  is,  by  the  express 
provisions  of  the  different  income  tax  acts, 
a  taxable  person.  Merchants'  Loan,  etc.,  Co. 
V.  Smietanka,  (1921)  255  U.  S.  509,  41  Sup. 
Ct.  386,  6$  U.  8.    (L.  ed.)   — . 

1918  SupPm  p.  325,  sec.  10. 

Effect  of  dissolution  of  corporation  before 
enactment.- -  Where  a  corporation  sold  all 
its  property,  distributed  the  proceeds  to 
stockholders,  thereby  became  dissolved,  re- 
ported its  net  income  for  1916  and  paid  the 
federal  excise  tax  of  one  per  cent  thereoni. 
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all  prior  to  the  passage  of  this  Act,  which 
imposed  a  tax  of  two  per  cent  on  the  net 
income  for  that  year  of  all  corporations, 
it  was  held  that  the  stockholders  were  liable 
for  the  extra  one  per  cent.  U.  S.  v.  Mc- 
Hatton,  (D.  C.  Mont.  1920)  266  Fed.  602. 
The  court  said:  ''Where  defendants  took 
the  corporation's  property,  there  was  ri^ht 
in  plaintiff  to  tnereafter  impose  further 
taxes.  To  pay  any  such  taxes  was  then  an 
oblleration  of  the  corporation.  The  right  was 
in  ita  nature  inchoate;  the  obligation  was 
contingent.  Defendants  took  subject  there- 
to. 'Die  contingency  happened;  the  right 
vested.  The  act  of  September  8,  1916,  to 
this  extent  taxes  effect  by  relation  as  of  the 
first  of  the  year,  and  prior  to  distribution 
and  diBBolution/' 

1918  Supp.,  p.  327,  sec.  11  (a). 

Educational  institution. — Although  a  cor- 
poration conducting  a  military  school  is 
operated  exclusively  for  educational  purposes 
and  all  the  shareholders  are  officers,  direc- 
tors and  teachers  in  the  institution,  it  is  not 
exempt  from  taxation  under  this  section 
where  a  charge  is  made  for  the  services 
rendered  to  the  pupils  and  a  dividend  is 
declared  from  the  earnings.  Kemper  Mili- 
tary School  V,  Crutchley,  (W.  D.  Mo.  1921) 
274  Fed.  125. 

Income  from  fundi  loaned  to  and  belong- 
ing to  charitable  deviaee.—  Where  a  testator 
left  his  residuary  estate  to  one  to  bold  tem- 
porarily as  trustee  for  a  hospital  subject 
to  the  payment  of  certain  annuities  and  the 
trustee  invested  the  funds  of  the  estate  in 
the  form  of  a  loan  to  the  hospital  on  which 
loan  the  charity  paid  an  interest  sufficient 
to  take  care  of  the  administrative  charges 
and  the  annuities,  it  was  held  that  the  in- 
come was  not  subject  to  taxation.  The  court 
eaid: 

^'As  justification  for  assessing  this  tax,  it 
contended,  however,  that  as  the  act  of  1916 
forbids  taxation  on  *  any  income  rpf«»ivecl  by 
any  .  .  .  corporation  .  .  .  for  .  .  . 
charitable  .  .  .  purposes,'  Uiui  the  in- 
come of  this  residuary  estate  was  not  exempt 
because  it  has  not  been  '  received,'  but  re- 
mains in  the  hands  of  the  trustee.  But, 
apart  from  the  fact  that  the  corpus  of  the 
residuary  estate  has  in  fact  already  been 
*  received  '  by  the  hospital  in  the  shape  of 
a  mortgage,  and  the  hospital  itself  is  pro 
forma  paying  to  its  own  trustee  the  money 
which,  pro  forma,  constitutes  the  income 
here  taxed,  the  construction  thus  urged  and 
the  effect  given  to  the  word  *  received  *  does 
not  commend  itself  to  our  judgment.  The 
sections  in  question  in  the  acts  of  1913  and 
1916  are  to  be  considered  and  construed 
jointly.  They  concern  the  same  subject- 
matter,  and  that  of  1916  was  evidently 
meant  to  continue  the  broad  and  absolute 
purpose  and  provisions  of  the  act  of  1913 
'  that  nothing  in  this  section  shall  apply 
.  .  .  to  any  corporation  .  .  .  operated 
exclusively  for     .     .     .     charitable     .     .     . 


purposes.'  Such  being  the  case,  the  residuary 
estate  which  produced  this  income  being  the 
property  solely  of  the  hospital,  no  one  but 
the  hospital  owning  the  income  thereof,  and 
the  temporary  holding  of  the  income  being 
by  a  trustee,* who  was  the  agent  and  repre- 
sentative solely  of  the  hospital,  it  is  clear 
that  when  substance  and  spirit,  and  not 
mere  form  and  words,  are  the  interpreters 
of  the  statute,  the  receipt  of  this  income  by 
the  hospital's  agent  and  representative  was 
in  truth  and  reality  a  receiving  by  the  hoe- 
pi  tal,  for  he  who  acts  by  the  hand  of  another 
himself  acts."  Lederer  v.  Stockton,  (C.  C. 
A.  3d  Cir.  19^0)  26<J  Fed.  676. 

1918  Supp.,  p.  329,  sec.  12. 

Depletion  defined. — Ab  to  what  constitutes 
depletion  it  has  been  said:  "We  cannot 
conceive  any  subetantial  distinction  as  ap- 
plied to  a  mine  between  that  depreciation 
or  allowance  for  capital  assets  consumed 
which  was  sought  by  mine  owners  under  the 
earlier  acts,  and  that  depletion  which  was 
expressly  allowed  by  the  amendment  of  1916. 
From  every  point  of'  view,  this  kind  of  de- 
preciation or  allowance  was  depletion,  and 
this  allowed  depletion  is  depreciation  or 
diminution  of  capital,  and  when  the  question 
of  right  to  the  allowance  arises  as  between 
fee  owner  and  lessee,  it  can  make  no  differ- 
ence whether  the  claimed  allowance  is  called 
by  one  name  or  by  the  other."  'Weiss  v. 
Mohawk  Min.  Co.,  (C.  C.  A.  6th  Cir.  19^> 
254  Fed.  502.  In  passing  on  the  right  of 
exemption  in  such  a  case  for  depletion,  the 
court  further  said :  "  We  think  the  sub- 
stantial principles  established  by  the 
decisions  are  that  both  the  royalty  received 
by  the  fee  owner  and  the  sums  received  by 
the  operating  lessee  above  the  cost  of  opera- 
tion are  income;  that  the  statutory  reduction 
for  *  depletion '  cannot  be  twice  credited, 
once  to  the  fee  owner,  and  once  to  the  lessee; 
and  that  the  exemption  belongs  of  right  to 
the  fee  owner." 

Deduction  for  salaries  paid. —  On  the  ques- 
tion of  a  deduction  by  a  corporation  for 
salaries  it  has  been  said: 

"The  case  is  an  easily  imaginable  one 
that  those  interested  in  what  is  called  a 
close  corporation,  and  which,  in  every  respect, 
except  its  formal  oi^ganization,  is  a  partner- 
ship, might  resort  to  the  expedient  of  dis- 
tributing profits  bv  fixing  a  scale  of  salaries 
proportioned  to  the  shares  or  interests  of 
its  officers  in  the  corporation.  To  encourage 
and  promote  devotion  to  the  interests  of  the 
employer,  and  to  increase  the  efficiency  of 
employees,  the  plan  of  giving  employees  a 
share  in  protfits  along  with  stockholders  has 
become  more  or  less  common.  In  the  case 
of  a  corporation  taxpayer,  the  tax  is 
measured  by  the  profits  which  fiow  to  the 
corporation  from  the  business  in  which  it 
is  engaged,  and  this  is  not  affected  by  what 
the  corporation,  through  its  managers  or  the 
action  of  its  stockholders,  may  do  with  its 
profits  after  they  have  been  received.    When 
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the  employee  is  only  an  employee,  and  not 
in  any  sense  a  stockholder,  the  argument  is 
at  least  a  plausible  one  that  what  he  receives 
he  receives  as  compensation  for  his  services, 
and  it  is  none  the  less  compensation  for 
services,  whether  it  is  received  in  the  form 
of  a  fixed  salary  or  on  the  sliding  scale, 
controlled  by  commissions  or  measured  by 
the  profits  which  through  his  effort  come 
to  the  corporation.  When  the  stockholder 
is  only  a  stockholder,  and  in  no  sense  an 
employee,  whlat  he  received,  whatever  it  may 
be  called,  is  clearly  given  to  him  as  profits. 
When,  however,  the  one  to  whom  the  pay- 
ment is  made  is  both  employee  and  stock- 
holder, the  difficulty  of  characterizing  the 
payments  made  to  him  is  increased;  but  the 
essential  difference  between  what  is  compen- 
sation for  services  and  what  is  a  distribu- 
tion of  profits  has  not  changed. 

''The  position  to  which  counsel  for  the 
United  States  returns,  asserting  the  right 
of'  the  United  States  to  have  a  jury  deter- 
mine what  is  fair  compensation  for  the 
services  rendered,  and  that  all  beyond  this 
sum  is  a  distribution  of  profits,  is,  it  seems 
to  uis,  an  untenable  position,  because  it  is 
clearly  the  right  of  the  employer  to  fix  and 
determine  what  he  shall  pay,  assuming,  of 
course,  that  the  employee  is  willing  to  ac- 
cept of  what  is  thus  fixed.  He  may  be  un- 
duly, or  indeed  unwisely,  liberal,  bu^  an 
error  of^judgment  of  this  kind  cannot  affect 
his  right.  We  say,  the  position  is  untenable 
not  upon  the  ground  that  Congress  could  not 
limit  what  should  be  allowed  for  deductions 
by  reason  of  executive  salaries,  but  on  the 
ground  that  Congress  has  not  thus  far,  and 
by  the  tax  acts  in  question,  established  any 
such  limitation.  Nothing  short  of  the  legis- 
lative strong  hand  could  fix  any  such  limita- 
tion. There  is  practically  no  guide  to  deter- 
mine what  should  be  paid,  or  measure  of 
payment,  other  than  the  judgment  of  those 
whose  money  is  being  paid.  To  object  to  a 
salary,  for  illustration,  of  $25,000,  which  a 
corporation  might  well  deem  it  to  be  to  its 
interest  to  pay  to  one  man  as  itj»  president, 
because  other  men  might  be  found  willing  to 
accept  the  position  for  $5,000,  or  even  for 
$1,000,  would  be  recognized  at  once  as  an 
objection  without  weight.  On  the  other  hand, 
freedom  to  pay  over  the  profits  of  a  corpora- 
tion to  its  stockholders  under  the  guise  of 
paying  salaries  is  recognized  to  be  fraught 
with  danger  of  an  evasion  of  the  tax  laws. 
In  order  to  determine  what  may  be  done 
and  what  may  not  be  done,  recourse  can  be 
had  only  to  the  drawing  of  the  line  indicated. 
That  line  is  drawn  by  an  answer  to  the 
question  how  much,  if  any,  of  what  is  paid 
to  a  stockholder,  is  paid  by  way  of  a  dis- 
tribution of  profits.  This  question  can  only 
be  answered  by  a  finding  based  upon  evidence, 
and,  if  there  is  no  evidence,  there  can  be 
no  finding.  Wlienever,  in  the  wisdom  of 
Congress,  this  protection  to  the  United 
States  is  deemed  inadequate  to  prevent 
escape  from  just  taxation,  Congress  may  bj 


a  simple  enactment  limit  the  deductions 
which  may  be  made  on  account  of  payments 
of  salaries  to  stockholders."  U.  S.  v.  Phila- 
delphia Knitting  Mills  Co.,  (E.  D.  Pa.  1920) 
2fi»  Fed.  270. 

Expenditures  for  improvements. —  Where 
a  corporation  is  conducting  a  military  school 
for  private  pecuniary  gain  it  is  not  entitled 
to  a  deduction  from  its  gross  income  of  ex- 
penditures for  new  buildings  or  for  per- 
manent improvements  or  betterments  made 
to  increase  the  value  of  the  property  or 
estate.  Kemper  Military  School  v.  Crutch- 
ley,  (W.  D.  Mo.  1921)  274  Fed.  125. 

1918  Supp.,  p.  335,  sec.  14. 

Claim  for  refund. — This  act  removed  the 
legal  disability  imposed  by  R.  S.  sec.  3228 
[3  Fed.  Stat.  Ann.  (2d  ed.)  1037]  which  pre- 
vented the  government  from  discharging  its 
moral  obligations  but  did  not  repeal  R.  S. 
sees.  3226  and  3227  [3  Fed.  Stat.  Ann.  (2d 
ed.)  1034,  1037].  Public  Service  Corp.  c. 
Herold,   (D.  C.  N.  J.  1921)   273  Fed.  282. 

1918  Supp.,  p.  336,  sec  1. 

Covenant  by  lessee  as  to  payment  of 
''taxes,  duties,  and  assessments"  as  requir- 
ing payment  of  federal  income  tax. —  See 
Sharon  R.  Co.  v,  Erie  R.  Co.,  (1920)  268 
Pa.  St.  396,  112  Atl.  242. 

1918  Supp.,  p.  341,  sec.  200. 

Recpvery  by  corporation  af  dividends  paid 
before  enactment — ^A  corporation  which  de- 
clared a  dividend  before  the  enactment  of  the 
statute,  and  which  is  thereafter  compelled 
to  pay  an  excess  profits  tax  for  a  portion 
of  the  period  in  which  the  dividend  was 
earned,  is  not  entitled  to  recover  from  the 
stockholders  the  part  of  the  dividend  which 
would  not  have  been  paid  had  the  tax  been 
deducted  from  the  profits  before  declaring 
it.  Overland  Sioux  City  Co.  t?.  Clemens, 
(la.  1920)    179  N.  W.  954. 

1918  Supp.,  p.  343,  sec.  201. 

Application. — ^The  statute  applies  to  all 
trades  and  businesses  without  regard  to  their 
class  or  character.  Cartier  t*.  Doyle,  (W.  D. 
Mich.  1920)  269  Fed.  647. 

"As  the  20  per  cent  paragraph  is  the 
only  one  in  which  the  deduction  is  stated, 
and  in  the  succeeding  paragraph  the  tax  is 
clearly  placed  upon  the  differences  in  the 
percentages  of  invested  capital,  it  is  appar- 
ent that  it  was  the  intention  of  Congress,  by 
the  repeated  use  of  the  words  '  in  excess  of ' 
and  '  not  in  excess  of,'  to  have  the  same 
meaning  apply  to  those  words  where  used 
in  the  first  paragraph  as  where  used  in  the 
subsequent  paragraphs,  thus  imposing  no  tax 
upon  the  net  income  up  to  the  amount  of  the 
deduction,  but  imposing  the  lowest  rate  of 
tax  upon  the  difference  between  the  deduc- 
tion  and  15  per  cent  of  the  invested  capital, 
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impofiing  the  next  tax  upon  the  difference 
between  15  and  20  per  cent  of  the  invested 
capital,  and  ao  on,  until  in  the  last  percent- 
age paragraph  the  highest  rate  of  60  per 
cent  applies  to'  all  net  income  in  excess  of 
as  per  cent  of  invested  capital."  Ehret  Mag- 
nesia Mfg.  Co.  V,  Lederer,  (E.  B.  Pa.  1921) 
273  Fed.  689. 

''Invested  capital."— The  term  "invested 
capital,"  as  here  used,  includes  all  working 
capital  consisting  of  money  or  property  em- 
ployed by  a  partnership  in  the  business  or 
for  its  benefit,  and  furnished  or  "paid  in" 
by  one  or  more  of  the  partners.  It  does  not 
include  borrowed  money.  So  in  the  case  of 
a  partnership  money  borrowed  from  banks 
or  individuals  other  than  members  of  the 
firm,  and  solely  upon  the  credit  of  the  firm, 
must  be  excluded  and  may  not  be  con- 
sidered. But  where  the  evidence  showed  that, 
for  every  dollar  of  money  borrowed  from  the 
bank,  property  of  one  of  the  members  of 
the  firm,  exceeding  in  value  the  amount  of 
the  loans,  was  deposited  with  the  bank  and 
pledged  as  collateral  security  for  the  repay- 
ment of  such  borrowed  money  it  was  held 
that  the  property  so  furnished  and  pledged 
became  a  part  of  the  working  capital,  and 
was  used  and  employed  in  the  business  of 
the  company  to  the  same  extent  as  if  it  had 
been  paid  directly  into  the  firm  treasury. 
Cartier  t?.  Doyle,  (W.  D.  Mich.  1920)  269 
Fed.  647. 

VMiere  a  partnership  has  invested  capital, 
within  the  purview  and  meaning  of  that 
term  as  employed  in  the  statute,  more  than 
nominal  in  amount,  excess  profits  taxes  upon 
its  income  cannot  be  assessed  under  the  pro* 
visions  of  section  209  of  the  statute,  and,  if 
the  amount  of  such  invested  capital  cannot 
be  satisfactorily  determined,  excess  profits 
taxes  must  be  assessed  under  sections  201 
and  210  in  accordance  with  the  proper  regu- 
lations prescribed  by  the  Commissioner  of 
Internal  Revenue.  If  the  partnership  has 
invested  capital  more  than  nominal  in 
amount,  it  is  not  in  a  position  to  complain 
of  the  regulations  promulgated  or  of  the 
method  employed  in  determining  the  amount 
of  the  firm's  invested  capital,  which  forms 
the  basis  of  the  computation  of  the  taxes, 
where,  under  the  undisputed  evidence,  the 
arbitrary  or  suppositious  invested  capital 
fixed  upon  was  larger  in  amount  than  the 
invested  capital  actually  possessed  and  em- 
ployed, and  the  taxes  imposed  were  corre- 
spondingly diminished.  These  taxes  are 
assessed  upon  percentages  of  income  to  in- 
vested capital.  The  larger  the  capital,  the 
smaller  the  percentage  and  resulting  tax. 
Cartier  v,  Boyle,  (W.  D.  Mich.  1920)  269 
Fed.  647. 

"Single  trade  or  business.'' — Where  the 
principal  business  of  a  partnership  was  deal- 
ing in  lumber  it  was  held  that  in  the  assess- 
ment of  excess  profits  taxes,  the  income  de- 
rived from  a  single  timberland  deal  should 
not  be  coneidered  and  treated  by  itself,  and 


separate  and  apart  from  other  partnership 
income  or  profits,  but  should  be  included  in 
its  income  for  the  purpose  of  taxation.  Car- 
tier  f?.  Boyle,  (W.  B.  Mich.  1920)  269  Fed. 
647. 

The  deduction  mttst  first  be  allowed  in  de- 
termining net  income  to  be  taxed  at  rate  of 
twenty  per  cent.  Greenport  Basin,  etc.,  Co. 
V.  U.  S.,  (E.  B.  N.  Y.  1920)   269  Fed.  68. 

Brokers. —  Members  of  a  partnership  who 
buy  and  sell  lumber,  undertake  and  assume 
all  the  risks,  and  enjoy  all  the  benefits  of 
a  merchandising  business  are  not  "  brokers  " 
as  the  term  is  used  in  this  section.  Cartier 
f.  Boyle,   (W.  B.  Mich.  1920)   269  Fed.  647. 

Effect  of  departmental  regulations. — 
"While,  in  doubtful  cases,  departmental 
regulations  may  be  an  aid  in  construction 
and  interpretation,  they  can  neither  add  to 
nor  subtract  from  plain  congressional  en- 
actmente."  Cartier  t?.  Boyle,  (W.  B.  Mich, 
1920)   269  Fed.  647. 

1918  Suppv  p.  347,  sec.  207a. 

Constitutionality. —  Befining  invested  capi- 
tal according  to  the  original  cost  of  the 
property,  to  the  exclusion  of  present  higher 
values,  as  is  done  by  this  subdivision  for 
the  purpose  of  computing  the  war  excess 
profits  tax  imposed  upon  corporations,  ex- 
cept that  the  tangible  property  paid  in  prior 
to  January  1,  1914,  may  be  taken  at  its 
actual  casi  value  on  that  date,  but  in  no 
case  exceeding  the  prior  value  of  the  original 
stock  or  shares  specifically  issued  for  it,  and 
provided  that  intangible  property  purchased 
bona  fide  prior  to  March  3,  1917,  shall  be  in- 
cluded in  invested  capital  at  a  value  not  to 
exceed  the  actual  cash  value  at  the  time  of 
purchase,  does  not  make  the  act  productive 
of  such  baseless  and  arbitrary  diecrinii nation 
as  to  render  the  tax  invalid  under  the  due 
process  of  law  clause  of  the  Fifth  Amendment 
to  tihe  Federal  Constitution.  LaBelle  Iron 
Works  V,  U.  S.,  (1921)  256  U.  S.  — ,  41 
S.  Ct.  528,  65  U.  S.   (L.  ed.)  — . 

Invested  capital  as  applied  to  ore  lands. — 
Neither  the  increased  value  of  the  ore  lands 
of  a  corporation,  though  the  result  of  an  ex- 
tensive exploration  and  development  work, 
nor  the  surrender  of  old  stock  in  the  corpo- 
ration in  exchange  for  new  issues,  based  on 
sucli  increased  values,  can  be  regarded  as 
within  the  provision  of  this  subdivision  by 
which  invested  capital  is  defined  for  the 
purpose  of  computing  the  war  excess  profits 
tax  imposed  by  that  act,  as  "  actual  cash 
paid  in,"  or  "  the  actual  cash  value  of  tangi- 
ble property  paid  in,  other  than  cash,  for 
stock  or  shares  in  such  corporation,**  or 
"paid-in  or  earned  surplus  and  undivided 
profits."  LaBelle  Iron  Works  r.  U.  S., 
( 1921 )  256  U.  S.  — ,  41  S.  Ct.  528,  65  U.  S. 
(L.  ed. )    — . 

Increase  of  value  by  appreciation. — ^In- 
crease in  the  value  of  property  by  apprecia- 
tion, first  added  to  surplus  on  the  boolcs  of 
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the  company  and  then  declared  as  a  stock 
dividend,  is  not  undivided  profits,  paid-in 
surplus,  earned  surplus,  nor  invested  capital 
within  tiie  meaning  of  this  section.  LaBelle 
Iron  Works  v.  U.  S.,    (1920)   5o  Ct.  CI.  462. 

Money  expended  in  improving  process. — 
When  money  has  been  earned  and  spent  in 
improving  a  secret  process,  its  increased 
value  due  only  to  that  expenditure  may  fig- 
ure as  an  asset  in  estimating  under  section 
207  "earned  eurplus,"  if  any,  as  an  element 
of  "  invested  capital."  Lincoln  Chemical  Co. 
V.  Edwards,  (S.  D.  N.  Y.  1921)  272  Fed.  142. 

A  secret  process  was  held  to  be  "  intangi- 
ble property"  in  Lincoln  Chemical  Co.  v. 
Edwards,  (S.  D.  N.  Y.  1921)  272  Fed.  142. 

Patents  from  which  a  corporation  derives 
its  sole  revenue  by  way  of  royalties  or 
licensee  are  held  not  to  be  "invested  capi- 
Ul."  De  Loski,  etc.,  Circular  Woven  Tire  Co. 
V.  Iredell,   (D.  C.  N.  J.  1920)  268  Fed.  377. 

1918  Supp.,  p.  348,  sec.  209. 

"Capital*'  defined.— The  word  capital  as 
here  used  ie  said  to  mean  a  situation  where 
a  man  has  laid  out  money  or  other  form 
of  property  from  which  he  receives  a  return 
without  any  personal  participation  on  his 
part  in  the  activities  which  in  the  end  yield 
that  return.  It  does  not  refer  to  a  man*8 
capacity  for  labor..  Porter  v.  Lederer,  (E.  D. 
Pa.  1920)    267  Fed.  739. 

The  lesser  rate  of  assessment  is  to  be  fol- 
lowed only  in  those  cases  in  which  money 
or  property  plays  no  part  in  the  source  of 
the  income,  or  such  small  part  as  to  be  prac- 
tically negligible.  Porter  v.  Lederer,  (E.  D. 
Pa.  1920)   267  Fed.  739. 

Profits  not  withdrawn. — The  mere  fact 
that  the  profits  of  a  business  having  no  capi- 
tal are  not  wholly  withdrawn,  does  not  make 
of  such  undrawn  profits  a  capital  fund,  where 
although  they  were  allowed  to  accumulate 
they  were  not  "used  or  employed  in  the 
business."  Porter  v.  Lederer,  (E.  D.  Pa. 
1920)   267  Fed.  739. 

Income  from  patents.-^A  corporation  de- 
riving its  income  solely  from  royalties  or 
licenses  from  patents  is  said  to  be  a  corpo- 
ration "having  no  invested  capital  or  not 
more  than  a  nominal  capital "  within  the 
meaning  of  this  section.  De  Laski,  etc.,  Cir- 
cular Woven  Tire  Co.  v.  Iredell,  (D.  C.  X.  J. 
1920)   268  Fed.  377.    The  court  said: 

*'  It  seems  clear  that  patents  do  not  fall 
within  the  term  'capitaP;  and  it  also 
seems  to  be  clear  that  this  is  what  was  in 
mind  when  Congress  made  the  distinction 
between  '  invested  capital,'  which  is  defined 
under  section  207  to  include  the  actual  cash 
value  of  patents  paid  for  in  stock  or  shares, 
and,  also  such  other  intangible  property 
which  had  been  paid  for  in  money  or  stock, 
and  also  what  was  in  mind  when  the  word 
'  capital '  is  used  alone  in  section  209,  pre- 
ceded by  the  word  'nominal*;  that  is,  in 
the   sense   of   something   in   name   only   em- 


ployed in  or  available  for  production.  The 
distinction  is  between  those  employing  those 
stored-up  concrete  things,  essential  tc  pro* 
ductive  labor,  and  those  employing  these 
things  existing  in  name  only.*  Patents  were 
never  capital  in  an  economic  sense.  Con- 
gress included  them  within  the  term 
*  invested  capital '  to  the  extent  only  of  the 
investment  in  them;  if  no  investment  in 
them,  then  they  remain  in  the  same  class 
as  that  intangible  something  which  makes 
for  the  wealth  of  the  professional  man,  the 
broker,  or  others  engaged  in  a  personal  serv- 
ice, which  could  never  be  'capital,'  except 
in  name  only. 

"  The  decision  of  this  case,  however,  need 
not  depend  solely  upon  the  meaning  of  the 
word  'capital,'  to  be  found  in  the  distinc- 
tion between  *  invested  capital  *  and  '  nominal 
capital,'  as  used  in  the  act.  The  patents 
which  the  plaintiff  owned  were  the  concrete 
embodiment  of  the  skill  which  the  plaintiff 
possessed  in  its  field  of  activity.  This  skill 
or  service  it  bartered  for  a  consideration. 
Such  skill  or  service  ie  like  the  service  a 
lawyer  in  large  practice  renders  for  an  an- 
nual retainer,  and  is  very  nearly  akin  to 
the  service  which  a  commission  house  renders 
to  those  who  buy  and  sell  through  it.  or 
the  service  of  a  concern  engaged  in  selling 
or  leasing  real  estate,  and  in  writing  insur- 
ance. The  plaintiff's  source  of  income  was 
that  which  certain  persons  were  willing  to 
pay  it  for  the  use  of  its  skill  and  knowledge. 
Tt  is  true  that  skill  and  knowledge  had  t  een 
reduced  to  concrete  form;  but  the  pavment 
was  for  the  use  of  the  skill  and  knowledge, 
and  not  for  any  part  or  parcel  of  the  form 
to  which  the  skill  and  knowledge  had  been 
reduced.  Hence  it  would  seem  that  in  a 
very  real  sense  the  plaintiff  was  engaged  in 
rendering  a  personal  service,  and  was  not 
employing  *  capital,*  and  certainly  no  more 
than  a  '  nominal  capital.'  " 

Commissions  received  by  executor. — Com- 
missions received  by  an  attorney  for  services 
rendered  as  an  executor  are  not  subject  to 
the  tax  imposed  by  this  section.  Lederer  r. 
Cadwalader,  (C.  C.  A.  3d  Cir.  1921)  274 
Fed.  7r>3,     The  court  said: 

"  Taxes  on  income  from  a  '  trade  or  busi- 
ness '  clearly  mean  taxes  on  the  trade, 
bufiiness,  profession,  or  occupation  of  the 
taxpayer  himself.  This  is  the  plain  meaning 
of  the  statute,  and  any  other  construction 
distorts  the  simplicity  of  the  language  and 
requires  that  we  read  into  the  language 
something  it  does  not  contain.  A  single, 
isolated  activity  of  the  character  of  the  ex- 
ecutorship of  the  plaintiff  does  not  consti- 
tute a  trade,  business,  profession,  or  voca- 
tion under  the  facts  of  this  case." 

Commission  business. — \Miere  persons  are 
engaged  in  a  commission  business  it  has  been 
held  that  they  are  in  a  "  trade  or  business 
having  no  invested  capital  or  not  more  than 
a  nominal   capital"  within  the  meaning  of 
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that  clause  sm  used  in  this  section.  Porter 
r.  Lederer,  (E.  D.  Pa.  1920)  267  Fed,  739. 

Effect  of  treasury  rulings. — Treasury  rul- 
ings indicating  that  the  word  "  invested " 
was  omitted  in  the  act  by  oversight  in  the 
phrase  **  not  more  than  a  nominal  ( invested ) 
capital "  can  neither  modify  nor  add  to  the 
clearly  expressed  language  of  Congress. 
De  Laski,  etc.,  Circular  Woven  Tire  Co.  t;. 
Iredell,   (D.  C.  N.  J.  1920)  268  Fed.  377. 

Burden  of  proof  in  action  for  refund.—' 
Lincoln  Chemical  Co.  r.  Edwards,  (S.  D.  N. 
Y.  1921)    272  Fed.  142. 

1918  Supp.,  p.  350,  sec.  300. 

The  ''taxable  person"  intended  by  this 
section  is  the  person  or  corporation  actually 
manufacturing  the  munitions,  and  hence  does 
not  include  individuals  who  advanced  money 
to  a  corporation  to  send  an  agent  abroad  to 
secure  a  munition  contract  but  who  had 
nothing  to  do  with  the  actual  manufacture 
of  the  munitions.  Traylor  Engineering, 
etc.,  Co.  f?.  Lederer,  (C.  C.  A.  3d  Cir.  1921) 
271  Fed.  399,  affirming  (£.  D.  Pa.  1920)  266 
Fed.  58<3. 

1918  Supp.,  p.  351,  sec.  301. 

"  Sale  and  delivery." —  It  is  held  that  con- 
sidering the  context  of  the  act  the  words 
"  sale  and  delivery "  must  be  read  "  sale  or 
delivery."  Dayton  Brass  Castings  Co.  v, 
Gilligan,   (S.  D.  Ohio  1920)   267  Fed.  872. 

"Any  part  of." —  Under  a  regulation  of  the 
Commissioner  of  Internal  Revenue  providing 
that  "  *Any  part  thereof/  as  used  in  this 
section  is  any  article  relativeli/  complete 
within  itself  and  designed  or  manufactured 
for  the  special  purpose  of  being  used  as  a 
component  part  of  a  completed  munition,  and 
which,  by  reason  of  some  peculiar  character- 
istic, loses  its  identity  as  a  commercial  com- 
modity, and  which,  without  further  treat- 
ment, cannot  be  used  for  any  purposes  other 
than  that  for  which  it  was  designed,"  it  has 
been  held  that  rough  castings  designed  or 
manufactured  for  the  special  purpose  of  be- 
ing used  as  a  component  part  of  a  completed 
munition  after  further  progressive  treatment 
and  which  could  not  be  used  for  any  other 
purpose  than  that  for  which  they  were  in- 
tended were  "  relatively  complete.'*  Dayton 
Brass  Castings  Co.  v.  Gilligan,  (S.  D.  Ohio 
1920)  267  Fed.  872. 

Manufacturer. —  If  the  application  of 
labor  to  an  article  effects  some  transformation 
in  the  character  of  the  article,  and  converts 
it  into  a  new  and  different  article,  having  a 
distinctive  name,  character,  or  use,  such 
article  is  a  manufactured  article,  and  the 
person  producing  it  is  a  manufacturer.  Day- 
ton Brass  Castings  Co.  v,  Gilligan,  (S.  D. 
Ohio  1920)  267  Fed.  872.  holding  a  person 
to  be  a  '*  manufacturer "  where  labor  per- 
formed on  metal  changed  its  form  into  rough 
given  shaped  castings  adapted  to  use  after 
further  treatment,  as  essential  parts  of  fuses. 


1918  Supp.,  p.  351,  sec.  302. 

Profits  shared  with  others.—  In  computing 
the  amount  of  net  profits  on  which  a  muni- 
tion manufacturer  is  taxed  there  can  be  no 
deductions  made  on  account  of  payments 
made  to  third  persons  by  the  manufacturer 
under  an  agreement  to  share  the  profits  of  a 
contract  in  consideration  of  the  aid  given  by 
the  third  persons  in  securing  it.  Traylor 
Hhigineering,  etc.,  Co.  v.  Lederer,  (C.  C.  A.  3d 
Cir.  1921)  271  Fed.  399,  affirming  (E.  D.  Pa. 
1920)    266  Fed.   383. 

Payments  to  persons  engaged  in  a  common 
venture  made  under  a  contract  by  which  in 
substance  they  were  to  share  in  the  profits 
which  were  ultimately  yielded  in  proportion 
to  each  one's  advancement  are  not  to  be  de- 
ducted in  computing  the  net  profits.  Tray- 
lor Engineering,  etc.,  Co.  t".  Lederer,  (E.  D. 
Pa.  1920)  266  Fed.  683,  wherein  the  court 
said:  "Without  any  thought  of  escaping  the 
payment  of  taxes,  but  to  bring  about  what  is 
believed  to  be  a  more  just  distribution  of 
profits,  it  is  not  unusual  to  pay  dividends,  in 
the  form  of  salaries,  to  executive  oflicers  of 
corporations.  The  illustration  of  wage  bonus 
used  in  presenting  the  argument  of  counsel 
for  plaintiff  is  one  for  which  he  is  not  re- 
sponsible. Whether  in  strict  principle  even 
this,  if  measured  by  and  dependent  upon 
profits,  is  within  the  deductions  allowed  by 
the  act  of  C'ongress,  the  distinction  between 
an  ordinary  wage  bonus  and  the  case  of  what 
is  really  a  division  of  profits  is  that  the  one 
hears  a  normal  relation  to  the  value  of  the 
service  rendered;  the  purpose  of  the  pay- 
ment of  the  bonus  being  to  stimulate  the 
wage-earner  to  add  to  the  productiveness  of 
his  labor,  but  the  other  has  no  such  normal 
relation. 

**  Without  prolonging  the  discussion  by  go- 
ing into  all  the  refinements  of  the  argument, 
we  rest  the  ruling  now  made  upon  the  broad 
proposition  (concretely  stated  with  respect 
to  the  facts  of  this  case)  that  it  is  not  the 
meaning  of  the  act  of  Congress  that  a  cor- 
poration may  pay  out  of  its  profits  to  those 
interested  with  it  in  a  common  venture 
$1,000  for  every  dollar  such  persons  have  put 
into  the  venture,  nor  that  it  may  pay  them 
$1,000,000  as  a  premium  for  going  on  a 
surety  bond  for  that  sum,  and  thereby  reduce 
the  measure  of  the  excise  tax  which  the  cor- 
poration would  otherwise  have  been  called 
upon  to  pay.  The  reason  is  that  obviously 
such  payments  are  not  made  as  compensation 
for  moneys  advanced  or  services  rendered,  but 
are  made  by  way  of  distribution  of  profits 
among  the  joint  ventures,  and  what  is  more 
to  the  point  the  act  of  Congress  does  not 
permit  deductions  to  be  made  for  such  pay- 
ments before  finding  what  are  the  profits 
made  within  the  meaning  of  the  taxing  law." 

1918  Supp.,  p.  352,  sec.  303. 

**  Disposes  of." — It  is  «»aid  that  these  words 
as  here  used  mean  something  more  than  the 
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word  "sell"  and  must  have  a  distinctive 
meaning  beyond  that  word.  They  were  in- 
tended to  embrace  every  sort  of  transaction 
or  device  other  than  a  sale.  They  are  words 
of  general  use  and  not  of  legal  tecfhnicality. 
Many  shades  of  meaning  have  been  assigned 
to  them.  That  meaning  should  be  given  to 
them,  if  possible,  which  will  consist  with,  and 
not  defeat,  the  object  of  the  act,  or  lead  to 
injustice  to  manufacturers.  To  pass  an 
article  over  into  the  control  of  another,  to 
part  with  it,  to  relinquish  it,  to  get  rid  of  it, 
actually  to  remove  it,  is  to  dispose  of  it. 
Dayton  Brass  Castings  Co.  r.  Gilligan,  (S. 
D.  Ohio  1920)  267  Fed.  872. 

"  Fair  market  price."— ^ "  To  prevent  avoid- 
ance of  the  tax  on  manufactured  articles  and 
parts  of  articles  mentioned  in  section  301, 
Congress  established  a  standard,  by  com- 
parison with  which  the  fair  dealing  of  the 
manufacturers  might  be  tested.  An  article 
or  part  of  an  article  owned  by  a  manufac- 
turer, whether  his  ownership  be  entire  or 
qualified,  has  a  value.  The  standard  of  value 
set  up  by  the  statute  is  the  'fair  market 
value.'  If  the  manufacturer,  enjoying  the 
full  ownership  of  an  article,  or  a  part  of  it, 
sold,  or,  having  but  a  qualified  ownership 
therein,  disposed  of,  his  entire  interest  for 
what  that  interest,  whatever  it  might  be, 
would  fairly  sell  for  on  the  market,  he  was 
taxable  on  the  net  profits  only  as  the  same 
were  determined  by  section  302.  If  he  sold 
or  disposed  of  his  interest  for  less  than  it 
would  thus  sell  for  on  the  market,  his  tax 
was  to  be  computed  for  the  taxable  period  >n 
the  gross  amount  received  or  accrued  from 
the  sale  or  disposition  of  such  article  or  part 
thereof.  Such  is  the  significance  of  the  term 
*  the  fair  market  price '  occurring  in  section 
303.''  Dayton  Brass  Castings  Co.  v.  Gilli- 
gan, (S.  D.  Ohio  1920)  267  Fed.  872. 

1918  Supp.,  p.  368,  sec.  800. 

Nature  of  section. — Statutes  of  this  kind 
are  not  remedial  laws,  nor  are  they  founded 
on  any  permanent  public  policy.  They  im- 
pose burdens  upon  the  public  and  restrict 
the  pursuit  of  occupations  and  the  enjoy- 
ment of  property.  If  a  tax  is  to  be  sustained 
in  any  given  case  it  must  come  clearly  within 
the  letter  of  the  statute.  Edwards  r.  \Val>ash 
R.  Co.,  (C.  C.  A.  2d  Cir.  1920)  264  Fed.  610. 

Temporary  bonds  issued  before  Act  took 
effect. —  Where  temporary  bonds  which  were 
issued  before  this  Act  took  effect  were  to  be 
exchanged  at  a  later  date  for  permanent 
bonds  it  was  held  that  neither  the  temporary 
nor  permanent  bonds  were  subject  to  the 
tax.  The  court  said:  "The  issuance  of  the 
temporary  bond  was  for  the  purpose  of  secur- 
ity only.  The  plaintiflf  below  entered  the  en- 
tire amount  oi  the  bond  as  an  outstanding 
obligation.  The  book  entry  shows  that  the 
maker  intended  to  pass  title  to  the  tem- 
porary bond  of  the  Guaranty  Trust  Company, 
and  intended  that  when  it  did  so  such  bond 


should  be  an  obligation -of  the  company,  is- 
sued and  outstanding.  And  when  the  under- 
writers and  subscribers  paid  money  on  the 
faith  of  this  security,  and  when  receipts 
therefor  in  the  form  mentioned  above  were 
given^  a  binding  obligation  to  the  extent  of 
the  money  so  advanced  was  created.  The 
underwriters  and  subscribers,  in  so  advanc- 
ing the  money,  could  rely  implicitly  upon  the 
covenants  and  provisions  of  the  trust  agree- 
ment and  the  terms  of  the  temporary  bond, 
which  was  given  as  security.  The  temporary 
bond  was  properly  issued  and  duly  authenti- 
cated. The  Guaranty  Trust  Company  did 
not  hold  it  as  a  mere  agent.  It  was  the 
bearer  and  holder  of  the  bond.  By  the  terms 
of  the  transaction,  the  authentication  upon 
the  bond  was  conclusive  evidence  that  the 
bond  had  been  issued,  and  that  the  Guaranty 
Trust  Company  was  entitled  to  the  benefit 
of  the  trust  created  by  the  trust  agreement. 
The  Guaranty  Trust  Company  took  as  trustee 
for  itself  and  its  fellow  underwriters  and 
subscribers.  This  was  an  issue.  The  liabil- 
ity to  a  stamp  duty,  as  well  as  the  amount 
thereof,  is  determined  by  the  terms  found  in 
the  instrument.    .    .    . 

"  It  was  never  intended  by  the  statute  to 
impose  the  tax  on  the  exchange  of  the  perma- 
nent bonds  for  temporary  bonds,  or  upon  the 
exchange  of  registered  or  unregistered  bonds, 
or  vice  versa,  or  for  the  substitution  of  sev- 
eral small  bonds  for  one  large  one,  and  vice 
versa.  For  us  to  hold  as  contended  for  by 
the  defendant  below,  would  be  to  reach  such 
a  conclusion.  No  additional  tax  is  required 
upon  the  issuance  of  a  permanent  or  definite 
bond  in  sul>stitution  for  a  temporary  bond 
which  has  been  delivered.  The  term  *  issued,' 
as  used  in  the  statutes,  implies  not  merely 
delivery,  but  delivery  of  an  instrument  creat- 
ing or  renewing  an  obligation,  and  not  merely 
furnishing  a  difl'erent  expression  of  a  pre- 
existing obligation."  Edwards  r.  Chile  Cop- 
per Co..  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  452. 

Certificates  in  exchange  for  stopk. —  Cer- 
tificates of  stock  issued  in  exchange  for  other 
stock  are  not  subject  to  the  tax  not  being 
evidence  of  an  original  issue  of  stock.  The 
court  said:  "The  question  remains  whether 
the  documents  upon  which  the  tax  has  been 
imposed  are  the  evidence  of  an  original  issue 
of  stock.  A  stock  certificate  is  a  document 
which  is  the  evidence  of  the  number  of 
shares  of  stock  which  the  holder  of  it 
owns.  And  the  tax  is  laid,  not  on  each 
stock  certificate  that  is  issued,  but  on 
each  original  issue  of  certificate.  The  lan- 
guage is  used  to  indicate  the  first  issuance 
of  the  stock,  and  this  is  emphasized  by  the 
use  of  the  words,  in  the  same  connection, 
'whether  on  organization  or  reorganization.' 
When  a  corporation  issues  for  the  first  time 
a  certificate  of  the  stock,  that  certificate  is 
an  original  issue.  The  tax  is  placed  on  the 
original  issue.  The  word  *  original  *  is  defined 
by  Webster  as  '  pertaining  to  the  origin  or 
beginning;  preceding  all;  first  in  order.' 
Plainly,  then,  it  was  not  intended  to  tax  the 
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plaintiff  on  each  issue  of  certificates,  but 
only  on  each  original  issue  of  certificates 
which  preceded  all  other  issues  which  might 
subsequently  be  made,  when  the  original  cer- 
tificates were  surrendered  and  new  ones  issued 
in  their  place,  either  to  the  original  owner 
or  to  those  to  whom  the  original  owners  had 
transferred  them.**  Edwards  v.  Wabash  R. 
Co.,  (C.  C.  A.  2d  Cir.  1920)  264  Fed.  610. 

Recovery  of  tax  wrongfully  exacted. — 
"One  who  denies  the  legality  of  the  tax 
should  have  a  color  of  certain  remedy  after 
payment  under  protect.  He  cannot  interfere 
by  injunction  with  the  government's  collec- 
tion of  its  revenue,  and  the  action  at  law  to 
recover  back  what  he  has  paid  is  the  alterna- 
tive left.  .  .  .  The  citizen  who  is  obli- 
gated to  pay  the  tax  which  he  deems  illegal 
may  do  so,  even  though  to  his  disadvantage, 
by  paying  under  protest  and  later  asserting 
his  legal  ri^ht  of  protest  by  the  liberty  of 
promptly  brmging  suit  for  its  recovery.  He 
has  an  equal  right  to  do  this,  as  he  might 
have  the  legal  right  to  interpose  a  defense 
for  the  collection  of  the  tax."  In  such  a  case 
the  collector  is  a  proper  party  defendant. 
Edwards  v  Chile  Copper  Co.  (C.  C.  A.  2d 
Cir.  1921)  273  Fed.  452. 

1918  Supp.,  p.  384,  sec.  1004. 

Amended  retaxn.— The  fact  that  the  false 
statement  is  made  by  an  officer  in  an  amended 
return  will  not  excuse  him'  from  liability 
under  this  section.  Levy  t*.  U.  S.,  (C.  C.  A. 
3d  Cir.  1921)  271  Fed.  942,  wherein  it  was 
said :  "  While  amended  or  corrected  income 
tax  returns  may  not  be  prescribed  by  the 
statute,  they  are  nevertheless  allowed  and 
received  by  the  Treasury  Department  in  the 
administration  of  the  Income  Tax  Law,  and 
on  such  returns  taxes  are  assessed  by  the 
Commissioner  of  Internal  Revenue.  When 
so  assessed,  these  are  the  taxes  which  under 
the  law  are  charged  against  and  collected 
from  the  taxable.'' 

1919  Supp.,  p.  91,  sec.  200. 

"Income  tax"  defined. — An  income  tax  is 
not  upon  any  specific  sum  of  money,  but  is 
a  personal  tax^  measured  by  sums  of  money 
received  (or  possibly  accrued)  to  the  person 
taxed  during  a  certain  period  —  i.  e.,  the 
calendar  year.  Pennsvlvania  Cement  Co.  r. 
Bradley  Contracting  Co.,  (S.  D.  N.  Y.  1920) 
274  Fed.  1003. 

1919  Supp.,  p.  91,  sec.  201. 

stock  dividends  aa  income. —  See  Loom  is  9. 
Wattles,  (C.  C.  A.  8th  Cir.  1920)  266  Fed. 
876.  See  also  annotation  to  1918  Supp., 
p.  313,  sec.  2,  supra,  492. 

1919  Supp.,  p.  94,  sec.  210. 

Persons  subject  to  tax.— The  tax  is  im- 
posed on  citizens  of  the  United  States  re- 
gardless of  their  place  of  residence,  or  resi- 


dents of  the  United  States  regardless  of  their 
citizenship,  and  upon  the  income  of  nonresi- 
dent aliens  from  sources  within  the  United 
States.  Thus,  a  citizen  of  the  United  States 
who  resided  in  the  Philippine  Islands  during 
the  entire  year  of  1918  is  subject  to  the  tax 
imposed  bv  the  revenue  act  of  that  year, 
liawrence  v.  Wardell,  (X.  D.  Cal.  1920)  270 
Fed.  682. 

Regulations  issued  by  the  Commiasioner 
of  Internal  Revenue,  which  describe  in  detail 
the  method  of  computing  the  excess  profits 
tax  have  no  binding  force,  if  they  alter, 
amend,  or  extend  the  statute.  Greenport 
Basin,  etc.,  Co.  t\  U.  S.,  (E.  D.  N.  Y.  1920) 
269  Fed.  58. 

1919  Supp.,  p.  97,  sec.  213a. 

Compensation  of  receiTer. — ^Although  the 
services  rendered  bv  a  receiver  extend  over 
a  period  of  several  years  the  compensation 
awarded  him  when  given  in  one  sum  is  tax- 
able as  of  the  year  when  it  is  received  not- 
withstanding the  fact  that  the  court  in 
making  its  order  divides  the  compensation 
according  to  the  services  rendered  in  each 
year.  Jackson  r.  Simietanka,  (N.  D.  III. 
1920)  267  Fed.  932,  affirmed  (C.  C.  A.  7th 
Cir.  1921)  272  Fed.  970. 

1919  Supp.,  p.  99,  sec.  214. 

Estate  taxes. —  The  amount  of  the  federal 
estate  tax  laid  by  the  Act  of  September  8, 
1916,  (1918  Supp.  Fed.  Stat.  Ann.,  p.  305) 
which  accrued  and  was  paid  during  the 
year,  may  be  deducted  by  executors  from 
gross  income  when  making  their  return  of 
the  income  of  the  testator's  estate  for  the 
taxable  year,  for  the  purpose  of  the  income 
tax  imposed  by  the  Act  of  February  24,  1919, 
upon  the  net  income  received  by  estates  of 
deceased  persons  during  the  period  of  ad- 
ministration or  settlement,  which  statute, 
in  this  section,  makes  express  provision  for 
the  deduction  of  taxes  paid  or  accrued  within 
the  taxable  year,  imposed  by  the  authority 
of  the  United  States,  except  income,  war 
profits,  and  excess  profits  taxes.  U.  S.  v. 
Woodward,  (1921)  256  U.  S.  — ,  41  S.  Ct. 
615,  65  U.  S.  (L.  ed.)  — . 

Profits  embezzled. — A  person  may  charge 
off  as  a  loss,  profits  which  were  made  on  a 
sale  of  stocks  but  which  were  embezzled  by 
his  broker.  Black  p,  Bolen,  (W.  D.  Okla. 
1920)  268  Fed.  427. 

1919  Supp.,  p.  103,  sec.  219. 

Transfer  of  asset!  of  joint  stock  company 
to  trustee. — >A  dissolution  of  a  joint  stock 
company  and  the  transfer  of  its  assets  to 
one  as  trustee  of  a  trust  estate  has  been 
sustained  though  the  motive  in  so  doing  was 
to  reduce  the  amount  of  future  taxation.  In 
such  a  case  it  was  said :  *'  Bearing  in  mind 
the  rule  of  construction  which  the  Supreme 
Court   announced    in   the  case   of   Gould    t;. 
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OouW,  245  U.  S.  151,  38  Sup.  Ct.  53,  62  L. 
Ed.  211,  and  numerous  other  cases,  to  the 
effect  that  the  provisions  of  the  taxing  stat- 
utes are  not  to  be  extended  by  implication 
beyond  the  clear  import  of  the  language 
used,  and  that  they  are  to  be  construed  moat 
strongly  against  the  government  and  in  favor 
of  the  taxpayer,  it  is  the  opinion  of  this 
court  that  the  right  to  change  the  status 
of  an  organization,  or  to  dissolve  an  organi- 
zation in  any  legal  manner,  is  not  made 
ineffectual  because  the  motive  impelling  the 
change  is  to  reduce  or  avoid  taxation  in  the 
future.  The  right  so  to  do  is  an  incidental 
right,  inseparably  connected  with  an  indi- 
vidual's right  to  own  and  control  his  prop- 
erty. It  is  practically  identical  with  the 
the  sale  by  a  citizen  of  tax-burdened  securi- 
ties and  the  investment  of  the  proceeds 
thereof  in  tax-exempt  ones,  for  the  purpose 
of  reducing  or  avoiding  taxation. 

"  It  is  not  unnatural  that  any  thoughtful 
business  man  take  such  steps.  It  is  alto- 
gether different  from  tax  dodging^  the  hiding 
of  taxable  property,  or  the  doing  of  some 
imlawful  or  illegal  thing  in  order  to  avoid 
taxation."  Weeks  v.  Sibley,  (N.  D.  Tex. 
1920)  269  Fed.  155. 

Reatraining  payment  of  tax  by  trustee. — 
An  equitable  proceeding  may  be  maintained 
by  a  beneficiary  of  a  trust  to  restrain  the 
payment  by  the  trustee  of  a  tax  in  compli- 
ance with  a  ruling  by  the  Bureau  of  Internal 
Kevenue  where  it  is  claimed  by  the  complain- 
ant that  the  tax  is  illegal.  Weeks  v.  Sibley, 
(N,  D.  Tex.  192Q)  269  Fed.  155. 

1919  Supp.,  p.  106,  sec.  222a. 

Citizen  of  United  States  in  Philippines. — i 
A  citizen  of  the  United  States  residing  in 
the  Philippines  may  be  allowed  a  credit  for 
the  amount  of  income  taxes  paid  to  the 
Island  treasury.  Lawrence  t?.  Wardell,  (C. 
C.  A.  9th  Cir.  1921)  273  Fed.  405. 

1919  Supp.,  p.  118,  sec.  252. 

Refund  as  matter  of  right. —  Under  this 
section  the  refund  is  a  matter  of  right  with- 
out proof  or  duress  or  protest.  Greenport 
Basin,  etc.  Co.  v.  U.  S.,  (E.  D.  N.  Y.  1920) 
269  Fed.  58. 

Filing  claim  for  refund  as  condition  prece- 
dent to  suit. —  It  is  not  necessary  before 
commencing  a  suit  to  obtain  a  refund  of  a 
part  of  an  income  tax  paid  under  protest  that 
the  plaintiff  should  file  a  claim  for  a  refund. 
Black  V.  Bolen,  (W.  D.  Okla.  1920)  268  Fed. 
427. 

1919  Supp.,  p.  118,  sec.  253. 

Sufficiency  of  indictment. — An  indictment 
charging  a  conspiracy  to  defeat  and  evade 
the  income  tax  imposed  by  the  federal  stat- 
utes and  allep:ing  as  the  only  overt  act  the 
filing  of  a  false  return  with  the  collector  of 
internal  revenue  will  be  quashed  where  it 
appears  that  there  had  been  a  previous 
acquittal   under   an    indictment   charging   a 


conspiracy  to  defraud  the  United  States  and 
which  charged  the  same  overt  act.  U.  S. 
t\  Rachmil,  (S.  D.  N.  Y.  1921)  270  Fed.  869. 

1919  Supp.,  p.  120,  sec.  261. 

A  citizen  of  the  United  States  residing  in 
the  Philippines  is  subject  to  the  Income  Tax 
Law  under  the  act  of  1918.  Lawrence  c, 
Wardell,  (C.  C.  A.  9th  Cir.  1921)  273  Fed. 
405. 

1919  Supp.,  p.  131,  sec.  402. 

Time  of  transfer. —  The  clause  "whether 
such  transfer  is  made  or  accrued  before  or 
after  the  passage  of  this  act  '*  was  used  in 
this  section  to  elucidate  without  changing 
the  law  and  to  put  at  rest  any  controversy 
on  the  subject.  Shwab  ^■.  Doyle,  (C.  C.  A. 
6th  Cir.  1920)  269  Fed.  321. 

1919  Supp.,  p.  140,  sec.  600a. 

This  section  was  not  repealed  bv  the  Na- 
tional Prohibition  Act  (1919  Supp.  Fed.  Stat. 
Ann.  p.  202  et  seq.).  U.  S.  v,  Freidericks, 
(D.  C.  N.  J.  1921)  273  Fed.  188. 

1919  Supp.,  p.  140,  sec.  600b. 

This  section  was  not  repealed  bv  the  Na- 
tional Prohibition  Act  (1919  Supp.  Fed.  Stat. 
Ann.  p.  202  et  seq.).  U.  S.  i>.  Freidericks, 
(D.  C.  N.  J.  1921)  273  Fed.  188. 

1919  Supp.,  p.  143,  sec.  604. 

This  section  was  not  repealed  by  the  Na- 
tional Prohibition  Act  (1919  Supp.  F^.  SUt. 
Ann.  p.  202  et  seq.).  U.  S.  v.  Freidericks, 
(D.  C.  N.  J.  1921)  273  Fed.  188. 

1919  Supp.,  p.  153,  sec.  628. 

"Soft  drinks.". —  Sweet  cider  is  taxable 
under  this  section  as  a  soft  drink.  Monroe 
Cider  Vinegar,  etc.,  Co.  t>.  Riordan,  (VV.  D. 
N.  Y.  1921)  274  Fed.  73^.  The  court  said: 
*'  Sweet  cider  is  commonlv  understood  to  be 
a  soft  drink,  and  as  drinks  of  that  descrip- 
tion are  specifically  taxed,  the  assessment  in 
question  in  my  opinion,  was  in  contempla- 
tion  of  the  act.  In  enacting  the  law  Con- 
gress had  in  mind  the  essential  distinction 
between  hard  and  soft  cider,  and  the  com- 
prehensive term  *  soft  drinks  '  was  used  to 
include  it  and  other  soft  drink  beverages 
fairly  and  reasonably  coming  within  that 
classification.  It  is  not  conceivable  that  the 
law-making  power  intended  to  exclude  sweet 
cider,  which  has  less  than  one-half  of  1  per 
centum  of  alcohol,  from  taxation,  and  to  tax 
other  soft  drinks  which  also  have  hardly 
any  alcoholic  content.  In  Bradford  v.  Jones, 
142  Ky.  820,  13-5  S.  W.  290,  the  words  *  soft 
drinks'  were  held  to  mean  non intoxicating 
beverages,  and  the  court  took  judicial  notice 
of  the  fact  that  such  beverages  were  sold  in 
places  where  there  were  formerly  sold  in- 
toxicating liYjiiors.  Such  has  become  the 
common  understanding  and  therefore,  the  Ian- 
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g:uage  of  the  statute  must  be  taken  in  the 
sense  in  which  it  will  be  understood  by  the 
public.  U.  S.  V,  leham,  17  Wall.  496,  21  L. 
Ed.  728;  Brown  t?.  Piper,  91  U.  S.  42,  23 
L.  Ed.  200.  Giving  effect  to  the  rules  of 
construction  enunciated  in  these  adjudications 
requires  me  to  hold  that  the  words  'other 
soft  drinks,'  as  used  in  the  statute,  clearly 
include  for  taxation  the  beverage  sweet  cider. 
There  is  no  ambiguity  in  the  term,  and  its 
meaning  is  plain,  when  we  adhere  to  the 
coihmon  understanding.  The  doctrine  of  nos- 
citur  a  sociis,  or  ejusdem  generis,  urged  by 
plaintiff,  need  not  be  call^  upon  to  assist 
in  interpreting  the  statute,  in  view  of  the 
apparent  intent  with  which  the  term  was 
used  in  the  statute." 

Baiii  of  computation  of  tax. —  The  basis 
for  computing  the  amount  of  the  tax  on  sweet 
cider  sold  in  containers  is  held  to  be  the 
price  of  the  beverage  and  container.  Monroe 
Cider  Vinegar,  etc..  Go.  t^.  Riordan,  (W.  D. 
N.  Y.  1921 )  274  Fed.  736.       . 

1919  Supp.,  p.  160,  sec.  900. 

Games. —  Qui ja  boards  are  games  or  imple- 
ments with  which  games  are  played  within 
the  sense  of  the  word  "  games "  as  used  in 
this  section  and  subject  to  tax.  Baltimore 
Talking  Board  Co.  v.  Miles,  (D.  C.  Md.  1921) 
273  Fed.  531.  The  court  said:  " One  of  these 
boards  is  a  thing  which  one  or  more  people 
employ  for  their  amusement  or  sport,  and 
with  which  they  think  they  are  playing  at 
a  game.  The  use  of  it  is  all  the  more  in- 
teresting, in  that  it  gives  results  which  the 
players  may  not  always  suppose  to  be  fore- 
tellable.  In  this  respect  it  resembles  various 
games  of  solitaire,  the  telling  of  fortunes  by 
cards,  etc.  It  is  quite  clearly  among  the 
general  class  of  things  which  Congress  in- 
tended to  tax,  and  it  is  sufficiently  identified 
by  tlie  words  it  used. 

"  liiere  is  a  subordinate  question  raised. 
The  plaintiff  says  that  the  larger  part  of 
its  sales  were  of  small-sized  boards,  sold  by 
it  at  a  low  price  to  merchants,  who  distrib- 
uted them  as  advertisements.  It  claims  that 
in  any  event  they  are  not  taxable,  because 
they  are  children's  toys  or  games,  and  as 
such  are  excepted  by  the  act  itself.  It  may 
be  that  there  are  some  who  think  that  those 
who  use  ouija  boards  are  childish  enough. 
That  is  a  matter  of  opinion  upon  which 
courts  need  not  take  sides.  They  are  not 
the  sort  of  thing  which  would  inteirest  many 
who  are  children  in  years.  The  picture  on 
the  envelope  in  which  the  plaintiff  distributes 
these  diminutive  boards  show  that  those  who 
are  supposed  to  use  them  are,  for  the  most 
part,  adults. 

"  It  follows  that  the  tax  was  properly  col- 
lected, and  the  defendant  is  entitled  to  a 
verdict." 

1919  Supp.,  p.  170,  sec.  1006. 

Constitutionality. —  This  act  is  constitu- 
tional. "  This  provision,  by  confining  pur- 
chases to  the  drugs  in  the  packages,  or  from 


the  packages  stamped,  clearly  tends  to  con- 
fine the  purchases  and  dealings  in  such  drugs 
to  those  which  have  paid  the  internal  revenue 
tax  levied.  A  compliance  with  this  law  by 
all  purchasers  would  extend  all  transactions 
to  such  drugs  as  had  paid  the  internal  reve- 
nue tax."  Gihnore  v.  U.  S.,  (C.  C.  A.  5th 
€ir.  1929)  208  Fed.  719. 

Purpose. —  The  purpose  of  the  statute  is 
to  prohibit  the  purchase,  sale  and  distribu- 
tion of  narcotics.  Dean  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1920)  266  Fed.  694. 

Sufficiency  of  indictment. — An  indictment 
which  charges  that  the  defendant  *^  did  know- 
ingly, unlawfully,  and  willfully  sell,  dispense, 
and  distribute "  derivatives  of  opium  and 
derivatives  of  coca  leaves,  has  been  held  suffi- 
cient to  show  that  he  was  a  person  who  was 
required  to  register  under  the  Act  of  Decem- 
ber 17,  1914,  and  .the  amendment  of  Febru- 
ary 24,  1919.  Bacigalupi  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1921)  274  Fed.  367.  So  an  indict- 
ment under  this  section  has  been  held  suffi- 
cient which  charged  that  the  defendant  did 
knowingly,  etc.,  "purchase,  sell,  dispense, 
and  distribute  cocaine  in  and  from  a  certain 
tin  box,  which  said  tin  box  was  not  then 
aiid  there  the  original  stamped  package  con- 
taining said  cocaine,"  and  that  said  defend- 
ant did  have  in  his  possession  the  said  tin 
box  containing  cocaine,  consisting  of  about 
one-half  an  ounce,  and  that  the  "  said  tin  box 
then  and  there  containing  said  cocaine  did 
not  then  and  there  bear  and  have  affixed 
thereon  appropriate  tax  paid  stamps  as  re- 
quired by  the  act  of  Congress  approved  De- 
cember 17,  1914,  known  as  the  Harrison 
Narcotic  Law."  Dean  v,  U.  S.,  (C.  C.  A. 
9th  Cir.  1920)  266  Fed.  695.  And  in  Dean 
V.  U.  S..  (C.  C.  A.  9th  Cir.  1920)  266  Fed. 
695,  an'  indictment  was  held  sufficient  as 
against  objection  not  raised  in  the  court 
below. 

In  Bierriero  v.  U.  8.,  (C.  C.  A.  4th  Cir. 
1921)  271  Fed.  912;  Senick  v.  U.  S.,  (C.  C. 
A.  4th  Cir.  1921)  271  Fed.  918,  it  was  con- 
tended that  to  convict  under  this  section  it 
must  be  alleged  and  proved  **  that  the  ac- 
cused is  one  of  those  persons  required  to 
register  and  pay  the  special  tax,"  even  if 
untaxed  and  unstamped  drugs  be  found  in  his 
possession.  The  court  said:  "We  are  not 
of  that  opinion.  The  clause  above  quoted 
includes,  not  only  those  who  purchase,  but 
aUo  those  who  sell  and  dispense,  and  the 
latter  are  specifically  required  to  register  and 
pay  the  special  tax.  Therefore  an  indict- 
ment in  the  language  of  the  statute,  charg> 
ing  that  defendant  *  did  sell,  dispense  and 
distribute,*  as  in  this  case,  alleges  by  neces- 
sary implication  that  he  is  within  the  class 
required  to  register.  And  if  there  be  proof 
that  unstamped  drugs  were  found  in  his 
possession,  the  clause  in  question  creates  the 
presumption  that  he  has  violated  the  amended 
section.  The  burden  is  then  upon  him  to 
show  that  he  is  not  in  the  class  required 
to  register,  and  that  his  possession  was  not 
unlawful." 

Evidence. —  Under  this  section  prima  facie 
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proof  is  made  of  the  violation  of  the  statute 
by  evidence  that  the  accused  had  the  pos* 
session  of  prohibited  narcotics  to  which  are 
not  affixed  appropriate  tax  paid  stamps.  In 
this  respect  the  offense  is  not  dissimilar  to 
some  other  offenses  against  the  United  States, 
Bucb  as  the  offense  of  having  in  possession 
dies  adaptable  to  counterfeiting  or  having 
possession  of  imported  opium.  Dean  v,  U.  >S. 
(C.  C.  A.  dth  Cir.  19«20)  266  Fed.  694.  Sucli 
provision  of  this  section  is  permissible,  for 
while  the  possession  of  drues  cannot  of  itself 
be  made  a  crime,  possession  may  be  made 
prima  facie  evidence  of  some  other  offense. 
Pierriero  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1921) 
271  Fed.  912;  Senick  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1921)   271  Fed.  918. 

An  instruction  in  a  prosecution  under  this 
section  on  possession  as  prima  facie  evidence 
of  violation  held  not  to  be  erroneous  in 
Pierriero  v.  U.  S.,  (CCA.  4th  Cir.  1921) 
271  Fed.  912. 

Sentence. —  Where  under  this  act  a  verdict 
of  guilty  is  rendered  upon  several  counts,  and 
the  sentence  does  not  exceed  that  which  might 
be  properly  imposed  upon  conviction  on  the 
counts  which  are  good,  the  sentence  must 
stand.  Bacigalupi  v,  U.  S.,  (C  C  A.  9th 
Cir.  1921)  274  Fed.  367. 

1919  Supp.,  p.  174,  sec.  1100. 

Note  without  stampi  as  evidence. — ^A 
promissory  note  is  inadmissible  as  evidence 
where  the  required  documentary  stamps  are 
not  affixed  thereto.  U.  S.  v.  Masters,  (£.  D. 
Mo.  1920)  264  Fed.  260. 

1919   Supp.,   p.    177,   sec.    1107, 
subd.  4. 

**  Right  to  subscribe  for  or  to  receive  such 
shares." — In  Marconi  Wireless  Tel.  Co.  v, 
Duffy,  (D.  C  N.  J.  1921)  273  Fed.  197,  the 
plaintiff,  for  the  purpose  of  consolidating  its 
property  and  business  with  certain  properties 
and  business  of  the  General  Electric  Com- 
pany, contracted  to  transfer  its  assets,  with 
minor  exceptions,  to  the  Radio  Corporation 
of  America  (hereinafter  called  Radio),  in 
exchange  for  2,000,000  shares  each  of  Radio's 
preferred  and  common  stock.  Stodc  was  is- 
sued with  the  revenue  stamp  required  by  law 
attached  thereto.  Subsequently  plaintiff  was 
required  by  defendant  to  pay  an  additional 
tax  upon  the  shares  so  issued  direct  to  plain- 
tiff's stockholders,  amounting  to  the  siun.  of 
$5,000,  the  stamps  for  which,  upon  the  de- 
fendant's directions,  were  affixed  to  plaintiff's 
minute  book,  and  canceled  by  the  defendant 
despite  the  plaintiff's  protest.  The  court 
said:  "In  considering  the  question  at  issue 
we  must  not  ignore  the  ^substantial  difference 
between  a  corporation  and  its  stockholders. 
.  .  .  The  property  sold  to  Radio  was  the 
plaintiff's  property,  and  could  be  sold  only 
by  it.  To  effect  the  sale  the  consent  of  the 
stockholders  was  necessary;  but  it,  and  not 


the  stockholders,  held  the  legal  title,  and  it 
alone  could  vest  such  title  in  the  purchaser. 
The  stockholders  eventuallv  would  Bhare  in 
the  consideration  of  the  sale,  but  this  could 
be  brought  about  only  by  means  of  dividends 
or  similar  methods  of  distribution.  The 
stock  issued  bv  Radio  to  the  plaintiff's  stock- 
holders was  the  consideration  for  the  prop- 
erty sold  to  it  by  the  plaintiff.  Had  the 
plaintiff  received  the  stock  as  seemingly  was 
originally  contemplated,  and  disposed  of  it, 
whether  to  its  stockholders  or  to  other  par- 
ties, a  tax  such  as  was  here  imposed  would 
have  had  to  be  paid.  Undoubtedly  it  was 
vrithin  the  power  of  plaintiff,  upon  obtaining 
the  necessary  authority,  to  direct  Radio  to 
issue  the  stock  to  its  (plaintiff's)  stock- 
holders. But  this  authority  —  resolution  of 
the  plaintiff's  board  of  directors  —  was  noth- 
ing less  than  a  transfer  of  plaintiff's  rights 
to  such  shares  of  stock,  and  is  covered  by 
one  of  the  quoted  met.hods  of  transferring 
shares  or  certificates  of  stock  taxable  under 
subdivision  4,  viz.,  a  transfer  of  '  rights  to 
subscribe  for  or  to  receive  such  shares.'  .  .  . 
Such  transfers  having  been  effected,  the  chal- 
lenged tax  was  justified,  and  the  stamps  were 
properly  affixed  to  the  plaintiff's  minute  book, 
as  it  evidenced  the  transfer." 

1919  Supp.,  p.  179,  sec.  1200. 

Constitutionality. —  This  section  imposing 
a  tax  of  ten  per  cent  on  an  establishment 
using  child  labor  contrary  to  its  provisions 
is  unconstitutional.  George  v.  Bailey,  (W.  D. 
N.  C  1921)  274  Fed.  039.  The  court  said: 
"  Tt  will  be  noted  that  this  section  is  practi- 
cally a  reproduction  of  the  material  provi- 
sions of  the  Owen-Keating  bill;  the  only 
difference  being  that  under  that  bill,  the 
product  of  an  establishment  using  child  labor, 
was  forbidden  transportation  in  interstate 
commerce,  and  in  the  present  act  an  estab- 
lishment using  child  labor  contrary  to  its 
provisions  is  subject  to  a  tax  of  ten  per  cen- 
tum, upon  the  net  income  derived  from  its 
operations.  The  question  which  suggests  it- 
self in  the  outset  is  whether  the  last  act  is 
intended  to  raise  revenue.  It  will  scarcely 
be  insisted  that  such  is  its  object.  It  is  more 
reasonable  to  conclude  that  the  purpose  of 
the  tax  feature  is  to  impose  a  penalty  in 
order  to  deter  the  violation  of  the  child 
labor  provision.  It  would  be  a  rather  non- 
productive revenue  system  which  imposed 
taxes,  the  effect  of  which  would  be  to  anni- 
hilate the  subject  of  taxation,  or  to  prohibit 
the  exercise  of  the  privilege  for  which  the 
tax  is  levied. 

"  In  the  case  of  Collins  r.  New  Hampshire, 
171  U.  S.  30.  33,  34,  18  Sup.  Ct.  76«,  769 
(43  L.  Ed.  60),  the  following  is  found: 

'''The  direct  and  necessary  result  of  a 
statute  must  be  taken  into  consideration  when 
deciding  as  to  its  validity,  even  if  that  result 
is  not  in  so  many  words  either  enacted  or 
distinctly  provided  for.  In  whatever  lan- 
guage a  statute  may  be  framed,  its  purpose 
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must  be  determined  by  its  natural  and  reason- 
able effect.' 

**  This  doctrine  is  reaffirmed  in  the  Dagen- 
hart  Case,  supra.  In  what  are  called  the 
Pipe  Line  Cases,  234  U.  S.  648-660,  34  Sup. 
Ct.  956,  958  (58  L.  Ed.  459),  the  Supreme 
Court  used  this  language  which  is  quoted  be* 
fore  in  this  opinion: 

"  *  The  control  by  Congress  over  interstate 
commerce  cannot  authorize  the  exercise  of 
authority  not  entrusted  to  it  by  the  Consti- 
tution.* 

"  If  that  principle  applies  to  the  authority 
of  Congress  in  the  regulation  of  commerce, 
there  is  no  reason  why  it  should  not  apply 
in  raising  revenue  by  taxation,  for  the  power 
delegated  to  the  United  States  to  levy  and 
collect  taxes,  is  no  more  elastic  than  the 
power  delegated  by  the  commerce  provision. 
As  bearing  upon  this  point  the  following  is 
quoted  from  the  opinion  in  Veazie  Bank  v. 
Fenno,  75  U.  S.  (8  Wall.)  533,  19  L.  Ed. 
482,  which  was  a  case  involving  the  right  of 
the  federal  government  to  levy  taxes  upon 
state  banks: 

"  *  There  are,  indeed,  certain  virtual  limita- 
tions^ arising  from  the  principles  of  the  Con- 
stitution itself.  It  would  undoubtedly  be  an 
abuse  of  the  power  if  so  exercised  as  to  im- 
pair the  separate  existence  and  independent 
self-government  of  the  states  or  if  exercised 
for  ends  inconsistent  with  the  limited  grants 
of  power  in  the  Constitution.* 

"  By  the  Constitution  the  federal  govern- 
ment is  invested  with  power  by  congressional 
legislation  '  to  lay  and  collect  taxes,  duties, 
imposts  and  excises,  to  pay  the  debt  and  pro- 
vide for  the  common  defense  and  general  wel- 
fare of  the  United  States."  But  nowhere  in 
the  Constitution  can  be  found  authority  to 
the  national  government  to  regulate  labor 
within  the  states. 

"  Upon  consideration  of  the  prime  question 


in  this  case  and  the  authorities  bearing  upon 
it,  the  conclusion  seems  to  be  irresistible  that 
the  national  Legislature  cannot  do  indirectly 
that  which  it  is  forbidden  by  the  Constitu- 
tion to  do  directly;  and  it  being  definitely 
determined  by  the  highest  court  of  the  land 
that  the  right  to  regulate  labor  is  inherent 
in  the  states,  then  Congress  cannot  intervene 
to  control  it,  either  by  way  of  interstate 
commerce,  efforts  to  levy  taxes,  or  by  any 
other  method." 

Power  of  Congress. —  The  right  to  regulate 
labor  within  a  state  is  a  state  function  and 
Congress  is  forbidden  by  the  Constitution  to 
interfere  with  it.  George  v.  Bailev,  (W.  D. 
X.  C.  1921)  274  Fed.  639. 

Injunction  against  collection  of  tax. —  This 
act  being  unconstitutional  an  injunction  may 
be  granted  to  restrain  the  collection  of  the 
tax  imposed,  as  R.  S.  sec.  3224.  (3  Fed.  Stat. 
Ann.  (2d  ed.)  1032)  forbidding  a  suit  to 
restrain  the  collection  of  any  tax  is  inappli- 
cable. George  r.  Bailey,  (W.  D.  N.  C.  1921) 
274  Fed.  639. 

1919  Supp.,  p.  192,  sec.  1320. 

Fees  of  clerk  of  court. —  The  clerk  of  the 
court  is  entitled  to  his  fee  "  for  receiving, 
keeping  and  paying  out  money  "  where  Lib- 
erty Bonds  are  deposited  as  authorized  by 
this  section.  McGovem  v.  U.  8.,  (C.  C.  A. 
7th  Cir.  1921)  272  Fed.  262. 

1919  Supp.,  p.  193.  sec.  1400. 

Invalidity  of  unstamped  instruments  not 
affected  by  repeal. —  The  limitation  on  the 
repeal  of  the  Stamp  Tax  Act  does  not  leave 
in  force  the  provision  of  the  Act  of  1898 
(4  Fed.  Stat.  Ann.  (2d  ed.)  p.  291,  note) 
invalidating  unstamped  proxies.  Stale  v. 
Miller,  (Wis.  1921)  181  X.  W.  745,  reversing 
on  rehearing  (Wis.  1920)   179  N.  W.  816. 
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Vol.  IV,  p.  337,  sec.  1  [A].     [First 

ed.,  vol.  Ill,  p.  809.] 

VI.  Validity  of  state  statutes. 
3.  Contracts. 
VIII.  Persons,  etc.,  subject  to  act. 
2.  Telegraph  companies. 
X.  Transportation   within   state  or  terri- 
tory. 
1.  Transportation  within  state. 

VI.  Validity  of  State  Statutes 

3.  Contracts  (p.  341) 

Where  coal  mining  companies  had  con- 
tracts to  deliver  coal  outside  the  state  and 
an  order  of  a  state  commission  requiring 
them  to  deliver  their  coal  to  parties  within 
the  state  was  made  the  court  held  that  an 
interlocutory  injunction  should  be  issued,  the 


court  saying:  ''That  the  operation  of  the 
statute,  as  indicated  by  the  orders  of  the 
conmiission,  is  a  direct  interference  with  in- 
terstate commerce.  When  the  coal  is  severed 
from  the  ground  it  becomes  an  article  of 
commerce,  and  the  owner  of  that  commodity, 
under  the  commerce  clause  of  the  Federal  Con- 
stitution (artirfe  1,  §  8,  see  Vol.  X,  p  410), 
which  recognizes  no  state  lines,  has  the  right 
so  far  as  the  state  is  concerned,  to  sell  and 
to  contract  to  sell  his  entire  output  to  ciLi- 
zena  of  other  states.  The  orders  are  also  an 
interference  with  interstate  commerce  by 
reason  of  the  showing  in  the  bill  that  the 
output  of  three  of  the  five  mines  that  are 
being  operated  by  the  complainants  had  been 
contracted  to  the  Pennsylvania  Company,  an 
interstate  carrier,  under  a  contract  meeting 
the  approval  of  the  Interstate  Commerce  Com- 
mission, which  approval  carries  an  implied 
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finding  of  fact  that  the  coal,  Ro  used,  is 
directly  consumed  in,  or  in  aid  of,  interstate 
commerce."  Vandalia  Coal  Co.  v.  Special 
Coal,  etc.,  Commission,  (D.  C.  Ind.  1920) 
268  Fed.  572.  - 

VIII.  Persons,  etc.,  Subject  to  Act 
2.  Telegraph  Companies  (p.  343) 

In  general. —  To  the  same  effect  as  the 
original  annotation,  see  Western  Union  Tel. 
Co.  r.  Sims,  (Ind.  1921)  131  N.  E.  520; 
Western  Union  Tel.  Co.  r.  Bushnell.  (Ind. 
App.  1920)  128  N.  E.  49,  wherein  'it  was 
held  that  a  telegraph  company  was  subject 
to  the  provisions  of  this  act  although  the 
point  of  origin  and  the  point  of  destination 
of  the  message  transmitted  were  within  the 
same  state. 

X.  Transportation  Within  State  or 

Territort 

I.  Transportation  Within.  State  (p.  349) 

Transportation  of  a  passenger  and  baggage 
under  an  interstate  ticket  would  be  none 
the  less  interstate  commerce  because  the 
transportation  in  question  was  only  one  stage 
of  the  journey,  lying  between  two  points  in 
the  same  state.  Galveston,  etc.,  R.  Co.  i*. 
Woodbury,  (1920)  254  U.  S.  357,  41  S.  Ct. 
114,  65  U.  S.  (L.  ed.)  — ,  reversing  (Tex. 
1919)  209  S.  W.  432. 

Vol.  IV,  p.  351,  sec.  1  [B].    [First 

ed.,  1912  Supp.,  p.  113.] 

V.  Transportation  as  Includino  What 

I.  In  General  (p.  353) 

Agreement  to  farniah  car. — An  agreement 
by  an  express  company  to  furnish  a  car  is 
not  a  separate  and  distinct  contract,  but  is  a 
part  of  the  contract  of  transportation.  The 
furnishing  of  the  car  was  merely  a  part  or  an 
incident  of  the  entire  transaction.  The  stock 
could  not  have  been  transported,  nor  the 
carriage  completed,  except  that  a  car  was 
furnished  for  that  purpose.  Transportation 
means  not  only  the  physical  instrumentalities, 
but  all  services  in  connection  with  the  re- 
ceipt, handling,  and  delivery  of  the  property 
transported.  Cecil  v.  Southern  Express  Co., 
(1921)    191  Ky.  252,  229  S.  W.  1041. 

Vol.  IV,  p.  355,  sec.  1  [C].     [First 

ed.,  1912  Supp.,  p.  113.] 

II.  '*  Just  and  Reasonable  "  charges. 
1.  In  general. 
8.  Telegraph  messages. 

II.  "Just  and  Reasonable"  Charges 

1.  In  General  (p.  356) 

Object  of  proTiiions  aa  to  just  and  reason- 
able charges. —  In  construing  this  provision 
and  section  3,  it  has  been  said:  '*  Obviously 
*be  legislative  motive  for  the  enactment  of 


those  provisions  was  to  protect  parties  pro> 
curing  the  services  of  the  carriers  mentioned 
from  exactions  by  such  carriers  of  unjust 
or  unreasonable  charges  for  such  services, 
and  from  being  made  the  victims  of  undue 
or  imreasonable  discriminations  against  such 
parties,  and  in  favor  of  others  having  similar 
dealings  with  the  carriers.  It  is  not  to  be 
supposed  that  those  provisions  were  intended 
to  have  the  effect  of  enabling  a  carrier  to 
escape  liability  for  a  breach  of  its  under- 
taking to  render  a  service  in  the  line  of  the 
business  in  which  it  is  engaged  by  showing 
that  the  party  for  whom  that  service  was 
undertaken  was,  without  the  knowledge  or 
fault  of  that  party,  charged  less  therefor 
than  its  reasonable  value,  or  than  was  ex- 
acted of  others  for  similar  services,  or  other- 
wise was  accorded  undue  preferential  treat- 
ment. The  provisions  were  intended  for  the 
benefit  of  parties  unjustly  discriminated 
against,  and  were  not  intended  to  enable  a 
carrier  to  shield  itself  from  the  consequences 
of  a  breach  of  its  obligation  to  a  party  who 
was  an  unconscious  recipient  of  the  carrier's 
preferential  treatment."  Western  Union  Tel. 
Co.  V.  Esteve,  (C.  C.  A.  6th  Cir.  1920)  268 
Fed.  22. 

8.  Telegraph  Messages  (p.  358) 

What  constitutes  interstate  message. —  A 
message  sent  to  another  point  in  the  same 
state  but  relayed  through  a  point  outside  the, 
state  is  an  interstate  message.  Western 
Union  Tel.  Co.  f.  Speight,  (1920)  254  U.  S. 
17,  41  S.  Ct.  11,  %5  U,  S.  (L.  ed.)  — ,  (re- 
versing (1919)  178  N.  C.  140,  100  S.  E.  351) ; 
Western  Union  Tel.  Co.  v.  Beasley,  (Ala. 
1921)  87  So.  9oS  {oven-uling  Western  Union 
Tel.  Co.  f?.  Glover,  (1920)  17  Ala.  App.  374, 
86  So.  154);  Western  Union  Tel.  Co.  r. 
Brent,  (1921)   191  Ky.  503,  230  S.  W.  921. 

Limitation  of  liability. —  Since  the  amend- 
ment of  June  18,  1910,  providing  that  tele- 
graph and  cable  messages  may  be  classified 
into  day,  night,  repeated,  unrepeated,  letter, 
commercial,  press,  government,  and  such  other 
classes  as  are  just  and  reasonable,  and  dif- 
ferent rates  be  charged  for  the  different 
cla.Hses  of  messages,  the  sender  of  an  un- 
repeated cablegram  from  a  foreign  country 
is,  without  assent  in  fact,  bound  as  a  matter 
of  law  by  the  provision  in  the  company's 
lawfully  established  tariff,  limiting  liability 
for  mistake  in  transmission  of  unrepeated 
cablegrams  to  the  amount  of  the  company's 
share  of  the  tolls  collected,  where  such  tariff 
offers  alternative  rates  for  repeated  and  un- 
repeated cable  messages,  since  any  deviation 
from  the  lawful  rate  would  violate  the  statu- 
tory requirement  of  equality  and  uniformity 
of  rates.  Western  Union  Tel.  Co.  t?.  Esteve, 
(1921)  256  U.  S.  — ,  41  S.  Ct.  584,  65  U.  S. 
(L.  ed.)  — ,  reversing  (C.  C.  A.  5th  Cir.  1920) 
268  Fed.  22.  To  the  same  effect,  see  West- 
ern Union  Tel.  Co.  v.  Brent,  (1921)  191  Kv. 
503,  230  S.  W.  921. 

Neither  the  fact  that  the  message  was  tele- 
phoned in  so  that  the  sender  did  not  know 
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of  a  rule  printed  on  the  blank  as  to  unre- 
peated  messages  nor  the  fact  that  the  tele- 
graph company  had  not  filed  its  rules  with 
the  Interstate  Commerce  Commission  obvi- 
ates the  binding  effect  of  the  rule.  Grand 
Rapids  Showcase  Co.  v.  Postal  Tel.  Cable 
Co.,  (Mich.  1921)   183  N.  W.  731. 

A  telegraph  company  is  not  liable  for  de- 
lay in  the  transmission  of  an  interstate  tele- 
gram, for  an  amount  in  excess  of  the  price 
of  the  message,  where  the  contract  between 
the  sender  and  the  company,  approved  by  the 
Interstate  Commerce  Commission^  so  provides. 
Western  Union  Tel.  Co.  v.  Thompson,  (1920) 
123  Miss.  441,  86  So.  273. 

The  federal  decisions  being  binding,  a  state 
court  is  bound  to  sustain  the  validity  of  a 
limitation  of  liability  for  mistake  or  non- 
delivery where  the  message  is  an  interstate 
one.  Ryan  v.  Colorado  Postal  Tel.  Co.,  (Colo. 
1921)  195  Pac.  645.  See  further  to  the 
same  effect.  Brewer  v.  Postal  Tel.  Co.,  (Mo. 
App.  1920)  223  S  W.  949. 

Reasonableness  of  rules  on  telegraph 
blanks. —  Where  the  telegraph  blank  on  which 
the  message  involved  was  written  is  on  file 
with  the  Interstate  Commerce  Commission, 
as  are  the  rules  governing  unrepeated  mes- 
sages and  like  matters,  questions  of  the  rea- 
sonableness of  the  regulations  on  the  back 
of  the  blank  are  primarily  for  the  Interstate 
Commerce  Commission  to  determine.  Czizek 
V.  Western  Union  Tel.  Co.,  (C.  C.  A.  9th  Cir. 
1921)  272  Fed.  223. 

Mental  anguish. —  The  transmission  of  a 
telegram  between  two  points  in  the  same 
state  over  a  route  passing  out  of  the  state 
is  none  the  lees  interstate,  so  as  to  prevent 
the  application  of  the  rule  of  the  local  law* 
permitting  a  suit  to  recover  damages  for 
mental  anguish  because  of  a  mistake  in  de- 
livery, although  it  would  have  been  physically 
possible  to  send  the  message  over  a  route 
lying  wholly  within  the  state,  the  course 
adopted  being  more  convenient  and  less  ex- 
pensive for  the  telegraph  companv.  Western 
Union  Tel.  Co.  t?.  Speight,  (1920*)  254  U.  S. 
17,  41  Sup.  Ct.  11,  65  U.  S.  (L.  ed.)  — , 
{reversing  (1919)  178  N.  C.  14C,  100  S.  B. 
351)  wherein  it  was  further  held  that  the 
burden  rests  upon  the  plaintiff  in  a  suit 
again  fit  a  telegraph  company  to  recover  for 
mental  suffering  due  to  a  mistake  in  the 
transmission  of  a  telegram  to  show  the 
motive,  if  material,  of  the  telegraph  com- 
pany in  transmitting  the  message  between 
two  points  in  the  same  state  over  a  route 
passing  through  another  state.  Also  that, 
any  liability  to  the  addressee  of  a  telegram 
which  might  arise  because  of  the  motive  with 
which  the  telegraph  company  transmitted 
the  message  between  two  points  in  the  same 
state  over  a  route  passing  through  another 
state  would  not  be  a  liability  for  an  intra- 
state transaction  that  never  took  place,  but 
for  the  unwarranted  conduct  of  the  company 
and  the  resulting  loss. 

In  an  action  for  negligent  delay  in  trans- 
mitting a  telegram  a  state  court  must  apply 


the  federal  rule  which  forbids  the  recovery 
of  damages  for  mental  anguish,  and  this 
though  the  interstate  character  of  the  mes- 
sage was  not  pleaded  by  the  defendant. 
Nichols  V.  Western  Union  Xel.  Co.,  (Nev. 
1920)    191  Pas.  573. 

Punitive  damages. —  Under  Act  Cong.  June 
18,  1910,  c.  309  (36  Stat.  539),  and  the 
common  law  as  accepted  and  enforced  by  the 
federal  courts,  a  telegraph  company  is  not 
liable  for  punitive  damages  for  delay  in  the 
transmission  of  an  interstate  telegram,  re- 
sulting from  the  willful  disregard  of  the 
senders  rights  on  the  part  of  the  company's 
agent,  unless  the  agent's  wrongful  act  was 
authorized  or  approved  by  the  company. 
Western  Union  Tel.  Co.  v.  Thompson,  (1920) 
123  Miss.  441,  86  So.  273. 

Vol.  IV,  p.  359,  sec.  1  [D].    [First 

ed.,  1912  Supp.,  p.  113.] 

"Practice." — It  is  said  that  the  word 
"  practice "  as  used  in  this  section  covers  a 
large  field  but  that  occasional  and  even  com- 
mon assertion  of  right  do  not  make  such  a 
practice,  its  essence  being  uniformity. 
Francesconi  v.  Baltimore,  etc.,  R.  Co.,  (S.  D. 
N.  Y.  1921 )  274  Fed.  687. 

Vol.  IV,  p.  359,  sec.  1  [EJ.    [First 

ed.,  1912  Supp.,  p.  114.] 

I.  Validity  of  state  statutes. 
VI.  Acts  constituting  violation. 

I.  Validity  or  State  Statutes  (p.  360) 

Statute  as  to  effect  of  stipulation  in  pais 
is  not  affected  by  this  section.  Van  Zant  t;. 
Kansas  City  Southern  R.  Co.,  (Mo.  1921) 
232  S.  W.  696,  wherein  the  court  said:  "  The 
plain  and  obvious  import  of  that  part 
of  the  Hepburn  Act  under  consideration  is 
to  prohibit  the  issuance  by  an  interstate  car- 
rier of  interstate  free  passes  to  any  persons, 
except  those  of  certain  designated  classes, 
and  to  subject  both  the  carrier  issuing  such  a 
pass  and  the  person  using  it,  in  violation  of 
its  prohibition,  to  certain  penalties.  With 
respect  to  the  issuance  of  passes  to  persons 
coming  within  the  exception,  nothing  is  said: 
there  is  no  reference  whatever  to  the  form  or 
provisions  of  any  such  pass,  or  to  the  under- 
taking thereby  assumed  by  the  carrier  issu- 
ing it,  or  to  the  liability,  if  any,  that  may  be 
incurred  in  the  transportation  thereunder, 
for  a  failure  on  the  part  of  the  carrier  to  ex- 
ercise care  or  otherwise.  As  evidenced  by  the 
language,  the  sole  purpose  of  the  enactment 
of  these  provisions  was  to  prohibit  the  issu- 
ance of  free  transportation  by  interstate 
carriers.  However,  the  issuance  to  certain 
classes  of  persons  was  excepted  from  the  op- 
eration of  the  act.  So  far  as  the  cases  coming 
within  the  exception  were  concerned,  the  law 
remained  unchanged.  After  the  passage  of 
the  act,  as  to  the  persons  named  in  the  ex- 
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ception,  the  carrier  could  issue  free  interstate 
passes,  on  such  conditions  and  under  such 
stipulations  as  it  saw  fit,  or  it  could  refuse 
to  issue  them  at  all,  just  as  it  could  and  did 
do  prior  thereto.  The  only  regulation  of 
interstate  free  passes  undertaken  by  the  act 
was  to  prohibit  their  issuance  and  use,  ex- 
cept with  respect  to  the  persons  specifically 
excluded   from  its  operation.  Our 

own  conclusion  is  that  Congress  has  not 
legislated  on  the  subject  of  the  rights  and 
liabilities  of  t^e  parties  in  cases  of  the  inter- 
state carriage  of  passengers  under  free  passes, 
not  coming  within  the  prohibition  of  the 
Hepburn  Act,  or  respecting  the  validity  of 
stipulations  or  conditions  annexed  to  such 
passes  exempting  the  carrier  from  liability, 
and  that  therefore  these  matters  remain  the 
subject  of  regulation  by  the  several  states." 

VI.  Acts  Constitdtiwg  Violation  (p.  363) 
Sufficiency  of  information. — An  informa- 
tion charging  a  violation  of  this  section  need 
not  negative  the  exceptions  specified  there- 
in. Krause  v.  U.  S.  (C.  C.  A.  8th  Cir.  1920) 
267  Fed.  183. 

Vol.  IV,  p.  363,  sec.  1  [F].     [First 

ed.,  1912  Supp.,  p.  115.] 

VI.  Ownership  by  Railroad  of  Stock  in 
Mining  Coicpant  (p.  365) 

A  contract  which  an  anthracite  coal  com- 
pany,  controlled  by  an  interstate  railway 
carrier  through  stock  ownership  and  common 
officers,  made  with  a  sales  company,  the 
stockholders  in  which  were  practically  iden- 
tical with  those  in  the  railway  company, 
wherebv  the  coal  company  is  to  sell  the  coal 
mined  by  it  to  the  sales  company,  the  latter 
to  pay  therefor  at  65  per  cent  of  the  New 
York  prices,  and  to  sell  no  other  coal  than 
that  purchased  from  the  coal  company,  there 
being  further  provisions  that  the  coal  com- 
pany shall  lease  all  its  facilities,  structures, 
and  trestles  to  the  sales  company ;  that  either 
party  shall  have  the  right  to  abrogate  and 
cancel  the  contract  upon  giving  six  months' 
notice,  and  that  the  sales  company  shall  not 
buy  coal  except  from  the  coal  company, — 
violates  both  the  commodities  clause  of  the 
Act  of  June  29,  1006,  set  out  in  the  text, 
making  it  unlawful  for  any  railway  company 
to  transport  in  interstate  commerce  any 
article  which  it  may  own  or  in  which  it  may 
have  any  interettt,  and  the  Sherman  Anti- 
trust Act  of  July  2,  1890  (see  vol.  IX,  p. 
644),  prohibiting  contracts  in  restraint  of 
trade.  U.  S.  v.  Lehigh  Valley  R.  Co.,  (1920) 
254  U.  S.  255,  41  Sup.  a.  104,  65  U.  S. 
(L.  ed.)  — ,  {reversing  (S.  D.  N.  Y.  1914) 
225  Fed.  399)  wherein  it  was  further  held 
that  the  combination  effected  through  inter- 
corporate relations  between  the  interstate 
railway  carrier,  the  anthracite  coal  company, 
and  the  sales  company,  which  was  found  to 
violate  both  the  Sherman  Ant  i -trust  Act  of 
July  2,   1890   (see  Vol.  9,  p.  644),  and  the 


commodities  clause  of  the  Act  of  June  29, 
1906,  must  be  so  dissolved  as  to  give  each 
of  such  companies  its  entire  independence, 
and  all  contract  relations  between  the  coal 
company  and  the  sales  company  which  would 
serve  in  any  manner  to  render  the  sales 
company  not  entirely  free  to  extend  its 
business  of  buying  and  selling  where  and 
from  and  to  whom  it  chooses  with  entire 
freedom  and  independence  must  be  enjoined, 
so  that  the  sales  company  may  in  efi'ect,  as 
well  as  in  form,  become  an  independent 
dealer,  free  to  act  in  competition  with  the 
coal  company  or  railway  company. 

Distribution  of  assets  on  dissolution. — In 
U.  S.  f.  Reading  Co.,  (1920)  253  U.  S.  26, 
40  Sup.  Ct.  425,  64  U.  S.  (L.  ed.)  760  (see 
1920  Supp.  568)  the  Supreme  Court  ordered 
the  District  Court  to  enter  a  decree  "  dissolv- 
ing the  combination  of  the  Reading  Company, 
the  Philadelphia  &  Reading  Railway  Com- 
pany, the  Philadelphia  &  Heading  Coal  & 
Iron  Company,  the  Central  Railroad  Com- 
pany of  New  jersey  and  the  Lehigh  &  Wilkes- 
Barre  Coal  Company,  existing  and  maintain- 
ing through  the  ResJding  Company,  with  such 
provision  for  the  disposition  of  the  shares 
of  stock  and  bonds  and  other  property  of 
the  various  companies,  held  by  the  Reading 
Company,  as  may  be  necessary  to  establish 
the  entire  independence  from  that  company 
and  from  each  other  of  the  Philadelphia  i 
Reading  Railroad  Company,  the  Philadelphia 
&  Reading  Coal  &  Iron  Company."  As  to  a 
plan  submitted  the  District  Court  (see  V.  S. 
r.  Reading  Co.,  (E.  D.  Pa.  -1921)  273  Fed. 
848)  said:  "Seeing,  then,  that  this  stock 
is  not  an  earning  of  the  Reading  Company  to 
}je  distributed  as  a  dividend,  but  is  a  part 
of  its  capital  disposed  of  in  this  case  to 
qualifying  shareholders,  in  the  manner  pro- 
vided for  by  the  creation  of  this  intermediate 
corporation,  it  will  be  apparent  that  this 
decree  of  equal  right  to  all  shareholders, 
preferred  and  common  alike,  to  participate 
in  the  sale  as  ultimate  purchasers,  is  based 
on  the  general  equitable  principle  that  equal- 
ity is  equity  and  on  the  corporate  right  of 
all  shareholders  in  a  Pennsylvania  corpora- 
tion to  share  equally  on  a  disposition  of  its 
assets.  We  are  therefore  of  opinion  that  the 
plan  which  embodies  these  equitable  princi- 
ples should  be  approved  and  that  the  claim 
of  the  common  shareholders  to  take  all  of 
this  stock  to  the  exclusion  of  the  preferred 
stockholders  should  be  denied.  And  in  ap- 
proving such  plan  we  note  that  in  point  of 
fact  the  equity  of  a  common  participation 
of  all  stockholders,  preferred  and  common, 
has  not  only  the  approval  of  the  government 
of  the  United  States  that  has  no  interest  in 
the  controversy,  save  to  see  that  equity  is 
done  to  all;  of  the  Reading  Company  which 
has  no  interest  save  an  impartial  steward- 
ship for  all  its  shareholders;  and,  lastly, 
the  silently  expressed  approval  of  substan- 
tially two-thirds  of  the  shares  held  by  com- 
mon stockholders.  .  .  .  Without  entering 
upon  a  further   discussion   of  the  questions 


INTERSTATE  COMMERCE 


500 


in  vol  veil,  we  are  of  opinion,  after  careful 
and  matured  consideration,  that  the  plan  as 
amended  should  be  approved,  and  we  there- 
fore direct  the  preparation  of  a  formal  decree 
embodying  its  terms.  We  deem  it  proper 
to  add  that  such  decree  shall  provide  for 
the  creation  of  a  new  corporation,  to  which 
shall  be  sold  the  equities  in  the  shares  of  the 
Philadelphia  &.  Reading  Coal  &  Iron  Com- 
pany held  by  the  Reading  Company.  The 
rights  to  purchasiie  the  stock  of  this  newly 
created  company  will  be  sold  to  the  preferred 
and  common  stockholders  of  the  Reading 
Company  share  and  share  alike.  In  the 
creation  of  such  a  corporation  by  this  court's 
order,  we  follow  a  general  course  pursued  in 
the  case  of  United  States  v.  Du  Pont  et  al. 
(C.  C.)  188  Fed.  127,  and  the  wisdom  of 
so  doing  will  be  seen  by  an  examination  of 
the  opinion  lately  filed  in  that  case,  where 
the  purpose  of  such  procedure  is  fully  ex- 
plained. By  the  creation  of  this  new  cor- 
poration by  the  directions  of  this  court,  and 
by  its  retention  of  jurisdiction  to  enforce  this 
decree  as  therein  provided,  the  court  can, 
if  such  contingency  should  arise,  by  its  con- 
trol of  this  newly  formed  corporation,  control 
all  of  its  stockholders,  and  prevent  such 
stock  from  ever  being  used  to  thwart  the 
decree  made  in  pursuance  of  the  plan."  As 
to  the  stock  of  the  Coal  Company  a  plan 
was  approved  by  which  in  substance  the 
shareholders  of  the  Reading  Company  both 
common  and  preferred  were  to  share  equally 
in  the  distribution.  As  to  the  stock  of 
another  railroad  company  held  by  the  Read- 
ing Company  the  court  said :  *  "  Reading 
Company  contends  that  the  spirit  and  the 
letter  of  section  5  of  the  Interstate  Com- 
merce Act,  as  amended  by  the  Transportation 
Act  of  1920  (40  Stat.  456),  justifies  its 
prayer  that  the  value  of  this  stock  of  the 
Central  Railroad  Company  of  New  Jersey 
shall  not  be  subjected  to  possible  sacrifice 
by  a  sale  until  the  Interstate  Commerce 
Commission  shall  adopt  a  consolidation  plan 
which  will  designate  the  several  railroads  of 
the  East  with  which  the  Central  Railroad 
Company  of  New  Jersey  may  be  consolidated, 
so  that  assurance  may  be  given  to  a  railroad 
company  purchaser  of  this  stock  that  the 
holding  of  it  by  such  purchaser  will  not  be 
objectionable. 

"  The  Attorney-General  has  contended  that 
the  stock  should  be  placed  in  the  hands  of 
a  trustee  or  trustees  under  a  decree  of  this 
court,  which  shall  direct  Reading  Company 
to  proceed  with  all  due  diligence  to  offer  the 
aame  for  sale  within  a  definite  period,  and 
if  at  the  expiration  of  such  period  a  pur- 
chaser has  not  been  found  by  Reading  Com- 
pany, then  upon  the  application  of  the 
Attorney-General  the  court  may  decree  a 
sale  of  this  stock  at  public  auction  or  in 
such  manner  as  the  court  shall  then  provide. 

"  The  court  is  of  opinion  that  because  of 
the  provisions  of  the  Transportation  Act  of 
1920  there  is  presently  no  prospective  pur- 
chaser of  the  Jersey  Central  stock  at  a  fair 


price,  and  so  long  as  the  control  of  the 
voting  power  of  this  stock  is  taken  from 
Reading  Company  and  lodged  with  a  trustee 
or  trustees,  acting  under  the  supervision  of 
this  court,  there  is  full  compliance  with  the 
mandate  of  the  Supreme  Court,  which  re- 
quires that  there  shall  be  established  entire 
independence  between  these  two  companies, 
and  we  are  also  of  opinion  there  is  no  good 
reason  why  the  decree  of  this  court  shall 
now  subject  the  stock  to  the  possible  sacri- 
fice of  a  forced  sale,  to  the  detriment,  not 
only  of  the  Reading  Company,  but  also  to 
the  almost  equal  number  of  other  share- 
holders of  the  Jersey  Central  who  are  not 
parties  to  this  record,  who  have  no  right  to 
be  heard,  and  yet  who  may  be  very  seriously 
afi'ected  by  a  decree  of  this  court  ordering 
at  the  present  time  a  forced  sale  of  this 
majority  stock. 

"  The  final  decree  to  be  entered  herein, 
therefore,  will  direct  the  transfer  of  the 
stock  of  the  Central  Railroad  Company  of 
New  Jersey,  owned  by  Reading  Company, 
to  such  trustee  or  trustees,  individual  or 
corporate,  as  the  court  may  name,  and  shall 
contain  the  terms  of  the  trust,  which  in  sub- 
stance shall  provide  that  the  stock  shall  be 
voted  by  the  trustee  or  trustees,  so  that  at 
all  times  there  shall  be  entire  independence 
of  directors  and  management  between  Read- 
ing Company,  as  it  shall  be  hereafter  merged 
with  Reading  Railway  Company,  and  the 
Central  Railroad  Company  of  New  Jersey, 
and  that  pending  a  sale  of  the  stock  all 
dividends  received  by  the  trustee  or  trustees 
upon  the  same  shall  be  paid  to  Reading 
Compcmy,  or  as  it  shall  direct,  and  that  the 
actual  sale  of  the  stock  of  the  Central  Rail- 
road Company  of  New  Jersey  shall  be 
deferred,  in  view  of  the  possible  grouping 
of  railroads  by  the  Interstate  Commerce 
Commission  under  the  Transportation  Act  of 
1920,  subject,  however,  to  a  provision  in  the 
decree  that  on  motion  of  the  United  States 
or  other  party,  or  upon  the  court's  own 
initiative,  that,  without  awaiting  such  action 
by  the  Interstate  Commerce  Commission,  an 
order  may  be  entered  hereafter  for  the  sale 
of  such  stock,  if  and  when  it  shall  appear  to 
the  court  that  the  facts  require  it,  or  the 
situation  makes  it  possible." 


[First  ed., 


Vol.  IV,  p.  371,  sec.  2. 

vol.  Ill,  p.  813.] 

III.  Unjust   discrimination. 

2.  What  constitutes. 

•  

6.  Effect  on  contracts. 

IV.  Rebates. 

V.  Damages  for  violation. 

III.  Unjust  Discrimination 

2.   What  Oonatitutea  (p.  373-) 

Discrimination  in  switching  charges. — The 
practice  of  railway  carriers  entering  a  cer- 
tain city  to  absorb  switching  charges  within 
the  switching  limits,  where  the  line-haul 
carrier    competes    with    the    switching    line, 


510 


PEI).  STAT.  ANN.— 1921  SUPP. 


and  to  refuBe  to  absorb  such  charges  when 
the  switching  line  does  not  compete  with  the 
line-haul  carrier,  may  be  forbidden  by  the 
Interstate  Commerce  Commission  as  being 
unjustly  discriminatory  and  unlawful,  under 
this  section,  which  prohibits  any  carrier 
from  charging  or  receiving  from  any  person 
a  greater  compensation  than  it  receives  from 
another  person  for  doing  for  him  a  like  and 
contemporaneous  service  under  substantially 
similar  circumstances  and  conditions.  Sea- 
board Air  Line  R.  Co.  v.  U.  S.,  (1920)  254 
U.  S.  67,  41  Sup.  Ct.  24,  66  U.  S.  (L.  ed.) 
— ,  affirming  (E.  D.  Va-  1918)  249  Fed.  368. 

Agreement  to  carry  cattle  without  unload- 
ing.— ^A  special  agreement  lo  carry  cattle  for 
36  hours  without  unloading  is  invalid  as  a 
discrimination  unless  a  rate  is  provided 
therefor.  Bradford  v.  Hines,  (19s20)  206 
Mo.  App.  582,  227  S.  W.  889. 

Bill  of  lading  issued  without  surrender  of 
the  old  bill  ie  void,  even  in  the  hands  of  an 
innocent  purchaser.  Pioneer  Trust  Co.  t?. 
Nashville,  etc.,  R.  Co.,  (1920)  204  Mo.  App. 
328,  224  S.  W.  109,  wherein  it  was  said : 

"  Defendant  a  tariff,  rules,  and  regulationu, 
filed  with  the  Interstate  Commerce  Commis- 
sion, covering  conditions  upon  which  a  ship- 
per would  be  permitted  to  divert  or  recon- 
sign  a  shipment  in  transit  by  exchanging 
bills  of  lading,  provide  that  the  original  bill 
of  lading  must  be  surrendered  before  a  new 
bill  of  lading  is  issued.  That  this  is  a  serv- 
ice in  connection  with  the  transportation  of 
property  there  is  no  question.  Detroit  Traf- 
fic Ass'n  V.  Lake  Shore  &  M.  S.  Ry.  Co.,  21 
Interst.  Com'n  R.  257,  262;  In  re  Mileage 
Tickets,  23  Interst.  Com.  Com*n  R.  95;  Doran 
&  Co.  V.  Nashville,  C.  &  St.  L.  Ry.  Co.,  33 
Interst.  Com.  Com'n  R.  523,  627.  To  hold 
that  defendant  might  lawfully  issue  ex- 
change bills  of  lading  without  receipt  of  the 
originals  would  plainly  be  permitting  a  dis- 
crimination among  shippers,  which  m  pro- 
hibited by  the  Commerce  Act,  Cicardi  Bros. 
V.  Pennsylvania  Co.,  supra;  Banaka  v.  Mo. 
Pac.  Ry.  Co.,  193  Mo.  App.  345,  186  S.  W. 
7;  Cudahy  Packing  Co.  v.  Bixbv,  199  Mo. 
App.  589,  205  S.  W.  865;  Ilarelson  r.  St.  L. 
A  S.  F.  R.  Co.,  191  S.  W.  1068. 

"  It  is  apparent  that,  even  if  the  agent  who 
issued  the  exchange  bills  of  lading  without 
having  the  original  ones  in  his  possession 
was  pro  hac  vice,  the  defendant  corporation 
itself,  such  act  under  the  federal  statutes 
would  be  absolutely  void.  It  is  therefore 
immaterial  as  to  what  was  the  extent  of  the 
authority  of  defendant's  agents  who.  issued 
these  exchange  bills  of  lading  involved  in  this 
case.  Defendant,  being  forbidden  to  issue  the 
bills  of  lading  sued  upon  in  the  first  place, 
of  CQurse,  could  not  be  rendered  liable  under 
any  theory  of  estoppel.'* 

6.    Effect  on  Conlrarts   (p.  378) 

An  agreement  to  establish  a  new  rate  on 
ft  certain  class  of  shipments  does  not  entitle 


the  shipper  to  that  rate  on  shipments  there- 
after made  where  the  new  rate  was  not  filed 
until  after  the  shipments.  The  established 
rate  at  the  time  of  shipment  must  be  paid. 
Oregon -Washington  R.,  etc.,  Co.  t\  Cascade 
Contract  Co.,  (Ore.  1921)  197  Pac.  1086, 
wherein  the  court  said: 

"  In  other  words,  the  plaintiff  seems  to 
have  neglected  to  file  the  amended  rate,  and 
the  defendant,  without  waiting  for  its  pro- 
mulgation, shipped  the  rock,  and  hence  be- 
came liable  for  the  freight  as  computed 
under  the  schedule  of  tariff  in  force  at  the 
time  the  shipment  moved.  The  defendant 
was  bound  to  know  the  existing  tariff.  It 
was  charged  with  knowledge  that  the  plain- 
tiff could  not  charge  less  or  more  than,  or 
any  rate  different  from  that  prescribed  in, 
the  current  schedule.  It  is  fair  to  say  that 
in  seeking  to  protect  its  promise,  but,  as  it 
appears,  when  it  was  too  late,  the  record 
shows  that  the  plaintiff  applied  to  the  In- 
terstate Commerce  Commission  for  leave  to 
refund  to  the  defendant  the  difference  of 
$1,394.39,  but  was  refused  by  the  commission 
on  the  ground  that  this  would  constitute 
a  preference  not  allowed  by  the  Interstate 
Commerce  Law  or  the  tariff  in  force  mt  the 
time.  This  is  clearly  within  the  policy  of 
the  law,  for  any  other  shipper  of  stone  would 
have  a  right  to  rely  upon  the  published 
tariff  in  force  at  the  time,  and  ought  not 
to  be  subject  to  the  preference  that  would 
arise  out  of  refunding  to  the  defendant  a 
portion  of  the  freight  which  it  paid  under 
the  existing  tariff,  although  it  relied  upon 
the  promise  of  the  plaintiff  to  promrlgate 
a  lower  rate.  In  other  words,  the  defend- 
ant paid  the  rate  in  force  at  the  time,  and 
must   be    bound   thereby." 

Effect  of  invalid  agreement  on  statute  of 
limitations. —  In  Nashville,  etc.,  R.  Co.  v, 
Tennessee  Mill  Co.,  (1921)  143  Tenn.  237, 
227    S.    W.    443,    it   appeared   that   a    large 

shipper,  having  many  claims  against  the  rail- 
road company  for  overcharges  on  freight  and 
damage  to  shipments,  procured  an  arrange- 
ment with  the  railway  company  whereby 
credit  was  to  be  extended  to  him  on  this 
basis.  The  defendant,  being  a  large  shipper, 
at  all  times  had  on  file  with  the  ra&wmy  oom- 
pany  many  claims  for  overcharge  on  freight, 
and  for  loss  and  damage  to  shipments.  In- 
stead of  settling  the  rail  way  *s  claims  against 
him  monthly,  he  got  the  railway  company 
to  agree  that  it  would  carry  these  claims 
against  him  to  the  amount  of  $5,000  as  long 
as  his  claims  against  the  railway  company 
ran  between  $5,000  and  $10,000,  and  when 
defendant's  claims  against  the  railway  ex- 
ceeded $10,000  it  agreed  to  extend  to  him 
a  credit  of  50  per  cent  of  the  amount  of 
said  claims.  The  parties  worked  under  this 
agreement  for  several  years.  It  was  held 
that  while  the  agreement  was  void  a^*  an 
unlawful  preference  by  the  extending  of  in* 
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definite  credits  it  prevented  the  running  of 
limitations  against  the  shipper's  claims. 

IV.  Kgbates    (p.  378) 

Sight  to  let  off  claim  against  charges. — 
A  claim  of  a  shipper  against  the  railroad 
company  may  be  set  off  in  an  action  for 
freight  charges  despite  the  possibility  that 
such  a  set  off  may  be  made  the  cover  for  a 
rebate.  Nashville,  etc.,  R.  v.  Tennessee  Mill 
Co.,    (1921)    143  Tenn.  237,  227  S.  W.  443. 

V.  Dauaobb  fob  ViOLATXOir  (p.  S79) 

Rebates. —  It  is  held  that  the  amount  of 
a  rebate  alone,  ks  in  the  case  of  an  absorp- 
tion of  charges  to  competitors,  is  not  as 
a  matter  of  law  sufficient  evidence  on  which 
to  assess  damages  which  are  the  pecuniary 
loss  inflicted  as  a  result  of  the  rebate  paid. 
Hillsborough  Mills  v.  Boston,  etc.,  R.  R. 
Co.,    (D.  C.  Mass.  1921)   269  Fed.  816. 

Vol.  IV,  p.  379,  sec.  3.     [First  ed., 

vol.  Ill,  p.  816.] 

II.  Construction 

III.  Undue    or    unreasonable    preference    or 
advantage. 

2.  Similarity    of    circumstances    and 

conditions. 

3.  Allotment  of  cars. 
6.  Rates  and  charges. 

II.  Construction  (p.  381) 

Object  of  provisions  as  to  rates  and 
charges. —  In  construing  this  section  and  sec- 
tion 1  [C]  au^a,  it  has  been  said: 

"Obviously  the  legislative  motive  for  the 
enactment  of  those  provisions  was  to  pro- 
tect parties  procuring  the  services  of  the  car- 
riers mentioned  from  exactions  by  such  car- 
riers of  unjust  or  unreasonable  charges  for 
such  services,  and  from  being  made  the  vic- 
tims of  undue  or  unreasonable  discrimina- 
tions against  adch  parties,  and  in  favor  of 
others  having  similar  dealings  with  the  car- 
riers. It  is  not  to  be  supposed  that  those 
provisions  were  intended  to  have  the  effect 
of  enabling  a  carrier  to  escape  liability  for 
a  breach  of  its  undertaking  to  render  a  serv- 
ice in  the  line  of  the  business  in  which  it 
is  engaged  by  showing  that  the  party  for 
whom  that  service  was  undertaken  was,  with- 
out the  knowledge  or  fault  of  that  party, 
charged  less  therefor  than  its  reasonable 
value,  or  than  was  exacted  of  others  for  simi- 
lar services,  or  otherwise  was  accorded  un- 
flue  preferential  treatment.  The  provieions 
were  intended  for  the  benefit  of  parties  un- 
justly discriminated  against,  and  were  not 
intended  to  enable  a  carrier  to  shield  itself 
from  the  consequences  of  a  breach  of  its 
obligation  to  a  party  who  was  an  uncon- 
scious recipient  of  the  carrier's  preferential 
treatment.'*'  Western  Union  Tel.  Co.  €>. 
£steve,  (C.  C.  A.  r^th  Cir.  1920)  208  Fed.  22. 


III.   Undue  ob   Unbeasonable   Pbeferbnce 

OB  Advantage 

2.  Similarity  of  Ciroutmtancea  and 

Conditions  (p.  383) 

.Milling  in  transit.— A  milling  in  transit 
privilege  extended  to  shippers  at  Seattle  and 
Everett  and  at  no  other  places  in  Western 
Washington  was  in  State  v.  Public  Service* 
Commission,  {1920)  112  Wash.  520,  192  Pac. 
1075,  held  not  to  be  discriminatory  as  to 
shippers  at  Tacoma,  the  conditions  being 
dissimilar  in  that  a  much  greater  "  back 
haul  "  would  be  required  in  case  of  Tacoma 
shipments  if  millinff  in  transit  was  allowed. 
The  court  stated  the  situation   as   follows:. 

"  The  milling  in  transit  privileges  extended 
to  shippers  at  Seattle  on  shipments  received 
in  Eastern  Washington  and  milled  at  Seattle 
and  reshipped  to  points  north  of  Everett, 
involve  a  back  haul  of  34  miles ;  such  a  privi- 
lege extended  to  the  complainant  at  Tacoma 
would  require  a  back  haul  of  75  miles.  The 
through  rates  on  eastern  shipments  to. 
Tacoma  is  the  same  as  through  rates  on  ship- 
ments to  Seattle  and  Everett.  The  Northern 
Pacific  and  Chicago,  Milwaukee  A  Puget 
Sound  Railways  accord  milling  in  transit 
privileges  at  Tacoma  and  Seattle  on  eastern 
shipments  milled  at  either  point,  the  finished 
product  to  be  reshipped  to  points  north.  On 
the  Northern  Pacific  lines  this  involves  a 
back  haul  of  18  miles,  and  on  the  Milwaukee 
a  back  haul  of  26  miles.  Both  of  these  rail- 
roads operate  lines  into  and  through  the 
territory  north  of  Seattle,  the  Northern 
Pacific  extending  to  the  Canadian  border,  and 
the  Milwaukee  having  lines  through  Tolt, 
Monroe,  and  Everett.  East  of  Everett  on 
the  appellant's  line  there  is  no  fiour  mill 
in  Western  Washington." 

3.  Allotment  of  Cars   (p.  384) 

Cats  not  owned  by  carrier  —  Detention  by 
carrier. — A  carrier  is  liable  to  a  shipper  for 
the  unreasonable  detention  and  use  of  tank 
cars  belonging  to  the  shipper  in  the  absence 
of  a  regulation  under  tne  Interstate  Com- 
merce Act  to  the  contrary.  Francesconi  v. 
Baltimore,  etc.,  R.  Co.,  (8.  D.  N.  Y.  1921) 
274  Fed.  687. 

Eyidence  held  to  show  discrimination. — 
Weber  r.  Pennsylvania  R.  Co.,  (E.  D.  Pa. 
1920)  262  Fed.  945.  cited  in  1920  Supp.  p. 
568,  affirmed  Pennsvlvania  R.  Co.  t;.  Weber, 
(C.  C.  A.  3d  Cir.  1920)  269  Fed.  111. 

5.  Rates  and  Charges   (p.  387) 

Negligent  act  precluding  recovery  of 
charges. — A  railroad  company  is  not  pre- 
cluded from  recovering  its  charges  by  its 
negligence  in  presenting  to  the  consignee  a 
bill  showing  that  charges  had  been  paid, 
whereby  the  consignee  is  led  to  pay  the 
amount  of  those  charges  to  the  consignee, 
since  the  policy  of  the  statute  forbids  that 
a  carrier  should  be  estopped  to  collect  its 
lawful  and  uniform  rates.     Chicago,  etc.,  R. 
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Co.  r.  J.  T.  Case  Plow  Works,    (Wig.   1920) 
180  N.  W.  84fl. 

Vol.  IV,  p.  406,  sec.  6  [A].    [First 

ed.,  1909  Supp.,  p.  260.] 

I.  In  general. 
IV.  Con  tents,  construction  and  sufficiency  of 
schedules. 
1.  In  general. 
V.  Publication  of  schedules. 

1.  Necessity. 
VI.  Effect  of  published  rates. 
1.  In  general. 
3.  Contracts  of  transportation. 

I.  In  General  (p.  407) 

Telegraph  companies  though  brought 
within  the  act  of  the  statute  of  June  18, 
1910  (see  4  Fed.  Stat.  Ann.,  p.  355)  are  not 
required  to  file  schedules.  Brewer  t*.  Postal 
Tel.  Cable  Co.,  (Mo.  App.  1920)  223  S.  W. 
949. 

IV.  Contents,  Constbuction  and  Suffi- 
ciency OF  Schedules 

1.  In  General  (p.  409) 

Clasiification  ai  including  exchiaion. — 
Classification  in  carrier  rate-making  prac- 
tice is  grouping, —  the  associating  in  a  desig- 
nated list,  commodities  which,  because  of 
their  inherent  quality  or  value,  or  of  the 
risks  involved  in  shipment,  or  because  of  the 
manner  or  volume  in  which  they  are  shipped 
or  loaded,  and  the  like,  may  justly  and  con- 
veniently be  given  similar  rates.  To  exclude 
a  commodity  from  all  classes  is  classification 
of  it  in  as  real  a  sense  and  with  as  definite 
an  effect  as  to  include  it  in  any  one  of  the 
usual  classes.  Director  General  of  Railroads 
9.   Viecose   Co.,    (1921)    254  U.    S.    498,   41 

V.  Publication  of  Schedules 

1.  Necessity   (p.  413) 

Publication  not  essential. — The  fixing  of  a 
rate,  followed  by  the  filing  of  the  same  with, 
and  the  approval  of,  the  Interstate  Com- 
merce Com  mi  Rs  ion,  constitutes  the  lawful 
and  binding  rate  to  be  paid,  irrespective  of 
anv  question  of  the  publication  thereof. 
Payne  v.  Clarke,  (S,  D.  Cal.  1921)  271  Fed. 
525. 

VI.  Effect  of  Published  Rates 

1.  In  General  (p.  415) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Pavne  f>. 
Clarke,   (S.  I).  Cal.  1921)    271   Fed.  525. 

3.  Contracts  of  Transportation  (p.  416) 

Generally. — To  the  same  effect  n«  the  orig- 
inal annotation,  see  Montpelier,  etc.,  R.  Co. 
f.  Bianchi,  (Vt.  1921)    113  Atl,  534. 


Vol.  IV,  p.  421,  sec.  6  [G].    [First 

ed.,  1909  Supp.,  p.  261.] 

1.  In  General   (p.  421) 

Payment  of  less  compensation  than  that 
fixed  by  tariff  rates. — A  commission  mer- 
chant, the  consignee  of  an  interstate  ship- 
ment, is,  as  a  matter  of  law,  liable  to  the 
carrier  for  the  difference  between  the  freight 
charges  erroneously  claimed  by  the  carrier 
and  paid  by  the  consignee  upon  receipt  of 
the  goods,  and  the  larger  amount  due  under 
the  applicable  published  tariffs,  although  the 
standard  "straight"  bills  of  lading,  under 
which  the  goods  were  shipped,  did  not  come 
into  the  consignee's  possession,  and  it  had 
no  knowledge  of  their  issuance  or  terms,  and 
although  the  consignee  accepted  the  ship- 
ment upon  the  understanding  that  the 
charges  were  as  reported,  and  did  not  agree 
to  pay  more.  New  York  Cent.,  etc.,  R  Co. 
V.  York,  etc.,  Co.,  (1921)  256  U.  S.  — ,  41 
S.  Ct.  509,  05  U.  S.   (L.  ed.)  — . 

Vol.  IV,  p.  432,  sec.  9.     [First  ed., 

vol.  Ill,  p.  833.] 

II.  Exclusiveness  of  remedies. 

III.  Jurisdiction  of  courts. 

1.  Federal. 

IV.  Preliminary    investigation    by    commis- 

sion. 

II.  ExcLUsrvENESS  OF  Remedies  (p.  433) 

Discrimination  in  rates. —  It  has  been  held 
that  an  action  to  recover  damages  for  a  dis- 
crimination in  rates  which  had  been  pre- 
viously condemned  by  the  Interstate  Com- 
merce Commission  cannot  be  maintained 
where  the  plaintiff  has  not  submitted  its 
claim  to  the  commission.  Hillsborough 
Mills  r.  Boston,  etc.,  R  Co.,  (D.  C.  Mass. 
1921)   269  Fed.  816. 

III.  Jurisdiction  of  Cou»ts 

1.  Federal    (p.  433) 

Generally. — The  mere  fact  that  the  enforce- 
ment of  a  rule  of  the  commission  comes  in- 
cidentally in  question  does  not  divest  a  court 
of  jurisdiction.  The  Supreme  Court  has  sev- 
eral times  enforced  such  rules  or  practices  of 
the  carriers  without  preliminary  recourse  to 
the  commission.  Francesconi  e.  Baltimore, 
etc.,  R.  Co.,  (S.  D.  X.  Y.  1921)  274  Fed-  687. 

IV.    Pbeliminary    Investigation    bt 
Commission    (p.  436) 

Construction  of  terms  of  classifications  and 
tariffs. — Where  the  question  is  one  of  pure 
construction  of  the  terms  of  published  classi- 
fication and  tariffs  and  there  is  no  com- 
plexity, doubt  or  confusion  ae  to  the  sub- 
ject on  which  the  tariff  operates  it  is  one 
for  the  courts.    Butler  Motor  Co.  v.  Atchison, 
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etc;,'  R.  Co.,  (C.  C.  A.  8th  Cir.  1921)  272 
Fed..  ft83. 

.  Action  for  rebating. — To  the  sttme  effect 
a»  .the  original  annotation,  see  Dusenberry  v. 
Xe^igh  Valley  R.  Co.,  (S.  D.  N.  Y.  1920) 
^68  Fed.  1009. 

:  Action  for  unfair  distribution  of  cars. — 
In'  the  case  of  an  alleged  discrimination  by 
out  making  a  preliminary  application  to  the 
a  carrier  in  the  distribution  of  oars  an  action 
may  be  maintained  again&t  the  carrier  with- 
in terstate  Commerce  Commission.  Dusen- 
berry V,  Lehigh  Valley  R.  Co.,  (S.  B.  N.  Y. 
1920)  268  Fed.  1009. 

Recovery  of  oyercharges. —  Claims  for  the 
rcpayn^ent  of  overcharges  may  be  the  subject 
of  an  original  action  in  a  federal  court  with- 
out first,  submitting  them  to  the  Interstate 
Commerce  Commission.  Kansas  City  Sou  th- 
em R.  Co.  r.  Wolf,  (C.  C.  A.  8th  Cir.  1921) 
272  Fed.  681. 

Vol.  (V,  p.  441 ,  sec.  1 0  [  D  ] .    [First 

ed.,  1912  Supp.,  p.  118.] 
IV.  PAaAGR^Lpu  [D]   (new) 

'  Jk)iiider  ol  parties. — ^An  action  under  this 
section  may  be  maintained  againat  the  car- 
rier, and  the  person  procuring  such  dis- 
crimination by  his  unlawful  solicitation.  And 
although  the  discrimination  was  in  favor 
of  a  partnership  one  of  whom  is  made  de- 
fendant, all  the  members  need  not  be  joined 
where  the  liability  of  the  one  named  as  a 
defendant  under  thi«  section  is  well  laid. 
Dusenberry  1?.  I^high  Valley  R.  Co.,  (S.  D. 
N.  Y.  1920)  2d8  Fed.  1009. 

Vol.  IV,  p.  448,  sec.  12.     [First  ed., 

vol.  Ill,  p.  838.] 

II.  PoWEBs  AND  Duties  of  Com  mission 

(p.  451) 
In  general. — An  action  for  damages  in  the 
nature  of  the  rental  of  a  car  for  the  period 
in  which  a  railway  company  retained  it  be- 
yond the  time  specified  by  contract  is  not 
within  the  jurisdiction  of  the  Interstate  Com- 
merce Commission,  but  in  that  of  the  courts. 
Empire  Refineries  t*.  -Guaranty  Trust  Co., 
Xq.,  C.A.  .8th  Cir.  ,1921).  271  Fed.  668. 

Vol^  IV,  p,  457,  SeCw  14.     [First  ed., 
vol.  IIi;  p.  843.] 

Report —- Ftn</i« .75  of  /ac*.— Findings  of 
fact  l)y  the  Interstate  Commerce  Commission 
upon'  questions  the  determination  of  which 
is  by  .law  imposed  upon  the  pommission,  can 
be  disturbed. by  judicial  decree  only  in  oases 
where  tbe  eommission's  action  is  arbitrary, 
Or  transcends  the.  legitimate  bounds  of  its 
authority.  Seaboard  Air  Line  K.  Co.  v. 
U.  ii.,  (1920)  254  U.  S.  57,  41  S.  Ct.  24, 
^6  U.  S.  (L.  ed.)  — ,  affirming  (E.  D.  Va. 
)91S)  249  Fed.  368. 
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Vol  IV,  p.  458,  sec.  15  [A].    [First 

ed.,  1912  Supp.,  p.  119.]' 

JI.  Regulation  of  rates. 
2.  Power  of  courts. 
6.  Review. 

II.  Rboulation  of  Rates 
2.  Poiffer  of  Courts   (p.  46^)  ' 

State  coiurts. — ^A  state  court  has  jurisdic* 
tion  of  an  action  to  recover  excessive  charges 
paid  under  protest,  there  being  no  atla^k 
On  the  rates  fixed  by  the  commission.  Payn^ 
V,  White  House  Lumber  Co.,  (Telx.  19^^ 
231  S.  W.  417,  wherein  it  was  said:  .' 

"The  fourth  and  sixth  assignments  d^ny 
the  jurisdiction  of  the  district  court  to  d^* 
termine  the  claim  with  reference  to  demut- 
rage  and  freight  charges  and  assert  that  the 
jurisdiction  is  with  the  Interstate  Commeree 
Commission.  It  is  asserted' that  the  petitieft 
on  such  claim  involved  a  construction  of.  tha 
rules  of  the  Interstate  Commerce  Commifa'* 
sion  and  for  that  reason  the  district  coiirt 
had  no  jurisdiction.  This  is  not  a  8uit"at-» 
tacking  the  rule  of  the  Interstate  Cobnnierce 
Commission  fixing  demurrage  charges  or  the 
freight  rate  as  l^ing  unreasonable,  but  is  a 
suit  to  recover  charges  demanded  and-  paid 
in  violation  of  the  rule.  The  petition  ^mighi 
have  been  more  specific,  but  it  is  apparent 
the  rule  or  rate  fixed  by  the  Commission  is 
not  assailed,  but  it  was  the  act  of  denoand^ 
ing  and  receiving  demurrage  and  freight^  tioi 
authorized  to  iS  collected  under  the  rules 
filed  with  the  Interstate  Commerce  Conuni|i^ 
sion.  The  initial  jurisdiction,  of  cotu-se,  if 
with  the  Commission  to  fix  and  establish 
rules  and  rates  for  terminal  charges,  'or.  oth^ 
er  transportation  charges.  The  petition'  doetf 
not  present  an  administrative  question  upott 
which  the  road's  liability  depends  and  does 
not  involve  a  question  of  the  reasonalyleness 
jof  a  practice  in  interstate  commerce,  M 
which  the  Interstate  Commerce  Commission 
has  the  jurisdiction.  We  think  in  an  action 
of  this  character  the  only  question  betweeh 
the  shipper  and  carrier  is  what  was  the 
legal  right  of  the  carrier  under  its  rules  arid 
regulations  to  collect  demurrage,  and  not 
what  they  should  have  been.* 


ft 


6.  Review  (p.  466) 
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In  general. — ^A  finding  by  the  conunission 
in  interpreting  an  order  made  by  it  a^.'to 
changes  by  top  lines  will  not  be  revie^ve^ 
by  the  court  where  it  has  only  a  portion  q{ 
the  evidence  before  it.  Louisiana,  etc,^  "R, 
Co.  V.  U.  S.,  (W.  D.  Ark.  1921)  274  Fed.  372. 

Findings  have  effect  of  statute. — Wb.ere 
the  published  rates  of  a  carrier  are  foun^  t6 
be  reasonable  by  the  commission,  thev  are 
to  be  treated  as  though  they  were  emtK>die(i 
in  a  statute  binding  alike  on  all  parties. 
Keogh  t?,  Chicago,  etc,  R.  Co.,.  (C.  C.  A, 
7th  Cir.  1921)  ^1  Fed.  444. 
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Vol.  IV,  p.  468,  sec.  15  [B].    [First 

ed.,  1912  Supp.,  p.  120.] 
Change  in  classification  by  excluding  cer- 
tain commodity  from  shipment  by  freight. 
—  The  Interstate  Commerce  Commission 
must  be  deemed  to  have  had  initial  juris- 
diction, exclusive  of  the  federal  district 
courts,  of  a  controversy  presented  by  the 
contention  of  a  shipper  that  an  amendment 
or  supplement  to  the  appropriate  freight 
tariff  schedule,  authorized  by  the  Director 
General  of  Railroads,  which  became  effective 
after  the  adoption  of  the  Transportation 
Act  of  February  2S,  1920,  and  by  which  the 
published  classification  and  rates  on  silk 
were  canceled  and  the  freight  classification 
rule  amended  so  as  to  include  silk  among 
the  articles  that  would  not  be  accepted  for 
shipment  as  freight,  was  invalid,  in  view 
of  the  provisions  of  sections  1,  3,  6,  13,  and 
this  section;  as  amended  by  the  Acts  of 
Xvine  29,  1906,  and  June  18,  1910,  which 
make  it  the  duty  of  carriers  to  establish, 
observe,  and  enforce  reasonable  classifications 
of  property,  make  it  unlawful  for  any 
carrier  to  subject  any  particular  description 
of  traffic  to  any  undue  and  unreasonable 
prejudice  or  disadvantage,  require  carriers 
to  print  and  file  with  the  Interstate  Com- 
merce Commission  schedules  showing  freight 
classifications,  and  rules  or  regulations 
changing,  affecting,  or  determining  the  value 
of  the  service  rendered  to  the  shipper,  give 
to  any  person  or  corporation  the  right  to 
apply  to  the  commission  for  relief  on  ac- 
count of  anything  done  or  omitted  to  be  done 
b^  a  carrier  in  contravention  of  the  pro- 
visicms  of  the  act,  and  declare  that  whenever 
a  new  classification  or  regulation  or  practice 
is  filed,  the  Commission  shall  have  power 
to  suspend  the  operation  of  the  same  pend- 
ing investigation,  and,  if  found  to  be  un- 
reasonable or  otherwise  in  violation  of  the 
fact,  the  commission  may  find  what  will  be 
just  and  reasonable,  and  require  the  carrier 
to  conform  to  its  finding.  Director  General 
of  Railroads  v.  Viscose  Co.,  (1921)  ^54  U.  S. 
498,  41  S.  Ct.  151,  65  U.  S.  (L.  ed.)  — . 

Vol.  IV,  p.  473,  sec.  15  [H].    [First 

ed.,  1912  Supp.,  p.  122.] 

Determination  of  commission  as  conclu- 
•i76. —  The  determination  fay  the  commission 
of  the  maximum  that  may  be  allowed  for 
services  "  connected  with  such  transporta- 
tion "  is  conclusive  unless  set  aside  on  direct 
attack.  Finkbine  Lumber  Co.  r.  Gulf,  etc., 
K.  Co.,  (C.  C.  A.  5th  Cir.  1920)  269  Fed.  933. 

An  order  of  the  commission  dismissing  an 
application  for  an  allowance  for  services  ren- 
dered in  connection  with  the  transportation 
cannot  be  set  aside  in  an  action  against  the 
carrier  to  recover  for  such  services.  Fink- 
bine Lumber  Co.  v.  Gulf,  etc.,  R.  Co.,  (0.  C.  A. 
5th  Cir.  1920)  269  Fed.  933. 

Effect  of  dismissal  by  commission. — The 
dismissal  of  an  application  for  an  allowance 


under  this  section  is  held  to  amount  to  A 
ruling  against  the  asserted  right  of  the  ship- 
per to  be  compensated  by  the  carrier  for 
the  services  in  question.  Finkbine  Lumber 
Co.  V.  Gulf,  etc.,  K.  Co.,  (C.  C.  A.  5th  Cir. 
1920)    269  Fed.  933. 

Switching  and  weighing  services  rendered 
by  a  shipper  and  which  the  carrier  would 
have  had  to  do  itself  as  incidents  of  the 
transportation,  if  they  had  not  been  done 
by  the  shipper  are  within  the  meaning  of 
the  words  **  any  service  connected  witli  such 
transportation.'*  Finkbine  Lumber  Co.  v. 
Gulf,  etc..  R.  Co.,  (CCA.  6th  Cir,  1920) 
269  Fed.  933. 

VoLIV,  p.  476,  sec.  16[B1.    [First 

ed.,  1912  Supp.,  p.  123.] 

II.  Enforcement  of  orders. 

1.  Jurisdiction. 
V.  Venue. 
VII.  Petition,  complaint  or  declaration. 

II.  Enfobcement  of  Orders 
1.  Juriadictian   (p.  478) 

Government  control  of  railroads  as  defeat- 
ing jurisdiction. —  In  Vicksburg,  etc.,  R.  Co. 
17.  Anderson-Tully  Co.,  (1921)  266  U.  S.  — , 
41  S.  Ct.  5^,  ^  U.  8.  (L.  ed.)  —,  {affirming 
(C  C  A.  6th  Cir.  1920)  261  Fed.  741)  it 
was  held  that  the  objection  of  government 
control  of  the  railroads  could  not  defeat 
jurisdiction  of  a  suit  upon  a  reparation 
order  of  the  Interstate  Commerce  Commis- 
sion where  the  shipments  for  which  repara- 
tion was  allowed  moved  prior  to  the  taking 
over  of  the  railroads  by  the  government, 
since;  under  the  provision  of  §  10  of  the 
Federal  Railroad  Control  Act  (see  1918 
Supp.  Fed.  Stat  Ann.  762),  "Actions  at  law 
or  suits  in  equity  may  be  brought  by  and 
against  such  carriers,  and  judgments  ren- 
dered as  now  provided  by  law;  and  in  any 
action  at  law  or  suit  in  equity  against  the 
carrier,  no  defense  shall  be  made  thereto 
upon  the  ground  that  the  carrier  is  an  in- 
strumentality or  agency  of  the  Federal  gov- 
ernment.*' 

V.  Vewue  (p.  480) 
Act  of  Oct.  22,  Z913,  abolishing  commerce 
court  as  repeaHng  venue  provision. — The 
venue  provision  of  the  Interstate  Commerce 
Act,  permitting  suits  on  reparation  orders 
of  the  Interstate  Commerce  Commission  to 
be  commenced  in  any  district  through  which 
the  road  of  the  carrier  runs,  was  not  im- 
pliedly repealed  bv  the  Act  of  October  22, 
1913  (see  5  Fed.  Stat.  Ann.  (2d  ed.)  1108), 
abolishing  the  commerce  court,  which,  in 
restoring  to  the  federal  district  courts  the 
jurisdiction  which  had  been  vested  exclu- 
sively in  the  Commerce  Court,  provided  that 
the  venue  of  any  suit  thereafter  brought  to 
enforce,  suspend,  or  set  aside  any  order  of 
the  Interstate  Commerce  Commission.  shouM 
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be  in  the  judicial  district  wherein  i»  the 
residence  of  the  party  or  any  of  the  parties 
upon  whose  petition  the  order  was  made. 
Vickahnrg,  etc.,  R.  Co.  v.  Andereon-TuUv 
Co.,  (1921)  ao6  U.  S.  —,  41  S.  Ct.  524,  6*5 
U.  S.  (L.  ed.)  —,  {affirming  (C.  C  A.  5th 
Cir.  1920)  261  Fed.  741)  wherein  the  court 
said: 

''  The  commerce  court  repealing  act  was 
a  section  of  an  appropriation  act,  and 
dealt  with'  venue  only  to  the  extent  neces- 
sary to  redistribute  the  jurisdiction  of  the 
court  abolished,  and  in  terms  it  repealed 
only  acts  or  parts  of  acts  in  so  far  *  as  they 
relate  to  the  establishment  of  the  commerce 
court,'  and  again  so  far  as  '  inconsistent 
with  the  foregoing  provisions  relating  to  the 
commerce  court.*  38  Stat,  at  L.  219,  221, 
chap.  32.  The  venue  provided  for,  and  re- 
lied upon  in  this  suit,  was  for  suits  in  the 
circuit  (district)  court  on  an  order  for  the 
payment  of  money,  and  of  such  suits  the 
commerce  court  never  had  jurisdiction. 

"  The  contention  that  Congress  intended 
by  implication  to  repeal  and  cut  down  to 
such  narrow  limits  the  venue  which  has 
gradually  been  so  liberally  extended  cannot 
be  entertained.  The  terms  of  the  repealing 
act  do  not  justify  it,  and  we  cannot  doubt 
that  if  such  purpose  had  been  intended,  it 
would  not  have  been  left  to  inference  and 
implication,  but  wonid  have  been  clearly 
expressed." 

Contract!  with  another  railroad  for  use 
of  tracks  as  affecting  venue. — A  railway 
company  which  has  such  arrangements  with 
another  railway  company  running  through 
a  given  federal  district  as  are  equivalent 
in  practice  to  a  lease  of  the  latter  company's 
road  for  the  former^s  transportation  pur- 
poses, and  which  deals  with  the  public  and 
with  the  Interstate  Conunerce  Commission 
with  respect  to  traffic  as  if  it  owned  or  had 
leased  the  tracks,  is  within  the  venue  provi- 
sion of  the  Interstate  Commerce  Act  per- 
mitting an  action  upon  a  reparation  order 
of  the  Interstate  Commerce  Commission  to 
be  commenced  in  any  district  through  which 
the  road  of  the  carrier  runs.  Vicksburg,  etc., 
R.  Co.  V.  Anderson-TuUy  Co.,  (1921)  256 
U.  S.  —,  41  S.  (^.  624,  65  U.  S.  (L.  ed.) 
— ,  affirming  (C.  C.  A.  5th  Cir.  1920)  2«1 
Fed.  741. 

VII.  Petition,  Complaint  ob  Declabation 

(p.  480) 

Sufficiency  of  petition. — Allegations  in  the 
petition  in  a  suit  upon  a  reparation  order 
of  the  Interstate  Commerce  Commission,  that 
the  shipper  filed  its  petition  with  the  com- 
mission, claiming  that  it  had  been  charged 
an  unreasonable  rate,  that,  upon  hearing,  the 
commission  entered  an  order  for  the  pay- 
ment of  money  as  reparation  on  account  of 
unreasonable  rates  exacted  for  the  transporta- 
tion of  its  freight,  that  the  order  required 
payment  to  be  made  by  a  date  named,  that 


the  carriers  had  refused  payment  when  de- 
manded, and  that  the  suit  was  instituted 
under  the  Interstate  C>)mmerce  Act  and  its 
amendments,  to  which  petition  copies  of  the 
report  and  order  of  the  commission  were 
attached,  are  amply  sufficient  to  meet  the 
statutory  requirement  that  the  petition  in 
such  a  case  shall  set  forth  briefly  the  causes 
for  which  damages  are  claimed,  and  the  order 
of  the  commission  in  the  premises.  Vicks- 
burg. etc.,  R.  Co.  t?.  Anderson-Tully  Co., 
(1921)  256  U.  S.  — ,  41  S.  Ct.  524,  65  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  6th  Cir. 
1920)   261  Fed.  741. 

Vol.  IV,  p.  506,  sec.  20  [K].    [First 

ed.,  1916  Supp.,  p.  124.] 

II.  Purpose    and    dominating    features    of 

amendment. 
IV.  Definition  and  construction. 
V.  Effect  of  state  laws. 
VI.  Shipments  affected. 
VII.  Receipt  or  bill  of  lading. 
IX.  Liability  of  initial  carrier. 

1.  In  general. 

2.  Former  liabilitv  contrasted. 
4.  Nature  of  liability. 

6.  Liability  for  delay. 

7.  Wrongful  delivery  or  diyersion. 
X.  Liability  of  connecting  carrier. 

XII.  Limitation  of  liability. 

1.  In  general. 

2.  Exemption  from  negligence. 

3.  Agreed  iraluation. 

4.  Notice  of  claim. 

5.  Time  for  bringing  suit. 
XVI.  Pleading. 

II.  PtTBPoSE  Ain>  Dominating  Features  of 
Amendment  (p.  508) 

The  amendment  creates  an  obligation  on  the 
part  of  the  initial  carrier  to  carry  safely  to 
destination,  where  the  shipment  is  interstate, 
even  though  no  contract  is  entered  into  be- 
tween the  parties,  and  renders  it  liable  for 
loss  or  damage  to  the  property  occasioned 
by  the  connecting  carriers.  McGinn  «. 
Oregon-Washington  R.,  etc.,  Co.,  (C.  C.  A. 
0th  Cir.  1920)   265  Fed.  81. 

Effect  of  Act  of  Aug.  g,  1916. — ^The  Act 
of  Congress  of  March  4,  1915,  as  amended, 
expressly  exempts  baggage  from  its  provi- 
sions requiring  the  payment  of  full  actual 
damage  in  case  of  loss  of  baggage.  Culbreth 
f.  Martin,  (1920)  179  N.  C.  678,  103  S.  E. 
374. 

IV.  DETiNrrioN  ajto  Construction  (p.  610) 

Presumption  against  terminal  carrier  super- 
seded.— ^This  act  has  superseded  and  abol- 
ished the  rule  of  law  or  of  evidence,  hereto- 
fore prevailing  in  Louisiana  and  in  most  of 
the  common-law  states,  that  a  delivering  car- 
rier of  an  interstate  shipment  shall  be  liable 
for  injury  to  freight  delivered  in  a  damaged 
condition,  upon  proof  merely  that  the  goods 
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werd  deliv<6red  to  the  initial  carrier,  anqther 
railroad  in  another  state,  in  good  condition, 
and  without  proof  that  the  injury  or  dam- 
age occurred  on  the  line  of  the  delivering 
carrier.  Henderson  v.  Kansas  City  So.  R. 
Co.,  ( 1920)   147  La.  647,  85  So.  625. 

V.  Effect  of  State  Laws   (p.  511) 

A  state  act  penalising  failure  to  pay 
promptly  claims  for  loss  is  invalid  as  ap- 
plied to  interatate  shipments  being  in  con- 
flict with  this  act  which  regulates  the  dam- 
ages recoverable.  Hines  v,  Cabaniss,  (1920) 
204  Ala.  627,  86  So.  524. 

VL  Shipmeitts  Affected  (p.  513) 
1  Foreign  shipments. — ^The  Carmack  Amend- 
ment under  which  carriers  may  limit  liability 
by  published  tariffs,  must  be  deemed  to  ap- 
ply to  the  baggage  of  a  passenger  carried  on 
the  outward  trip  under  a  ticket  calling  for 
transportation  from  Canada  to  Texas  and 
return,  in  view  of  the  declaration  of  the  Act 
of  February  4,  1887,  i  1,  that  such  act  ap- 
plies to  any  common  carrier  engaged  in  the 
transportation  of  passengers  or  property 
from  any  place  in  the  United  States  to  an 
adjacent  foreign  country,  since  the  test  of 
the  application  of  the  act  is  not  the  direc- 
tion of  the  movement,  but  the  nature  of  the 
transportation,  as  determined  by  the  field 
of  the  carrier's  operation.  Galveston,  etc., 
R.  Co.  tJ.  Woodbury,  (1920)  254  U.  S.  357, 
41  S.  Ct.  114.  65  U.  a  (L.  ed.)  — ,  reversing 
(Tex.  1919)  209  S.  W.  432. 

Where  goods  ai'e  accepted  by  a  carrier 
for  transportation  to  a  certain  port  from 
which  they  are  to  be  exported  to  a  point  in 
Europe,  and  the  bill  of  lading  prescribes 
as  the  measure  of  damages  in  case  of  loss  the 
valiie  of  the  goods  at  the  time  and  place  of 
shipment,  the  owner  is  bound  by  such  pro- 
vision in  the  bill  of  lading  and  cannot  recover 
a  greater  amount  as  this  section  has  no  ap- 
plication to  such  a  shipment  Fahey  r. 
Baltimore,  etc.,  R.  Co.,  (Md.  1921)  114  AtL 
905,  wherein  it  was  also  held  that  such  pro- 
vision included  a  loss  resulting  from  delay 
in  delivery  of  the  goods. 

Prior  to  the  Cummina  Act  the  Interstate 
Commerce  Act  did  not  apply  to  a  shipment 
t    into  the  United  States  from  a  foreign  coun- 
'    try.     Mexico  Northwestern   R.    Co.   t\   Wil- 
liams, (Tex.  1921)  229  S.  W.  476. 

New  shipment  out  of  state  after  arrival 
of  goods  at  point  of  destination  in  state. — 
The  liability  of  the  initial  carrier  of  goods 
consigned  by  a  shipper  to  himself  at  a  point 
^  within  the  state,  where  he  intended  to  sell 
them,  arid  shipped  under  an  intrastate  bill 
of  lading  that  contained  no  reference  to  diver- 
sion or  reshipment,  i«  governed  solely  by 
such  bill  of  lading,  subject  to  any  applicable 
rules  and  recrulations  prescribed  by  state 
authority,  although,  upon  arrival  at  destina- 
tion, at  a  point  beyond  such  initial  carrier's 


own  line,  the  rarrier  then  having  possession 
of  the  goods  forwarded  them.,  upon  the  ship* 
per's  request,  made  after  arrival,  to  a  point 
in  another  state,  taking  up  the  original  bill 
of  lading,  and  issuing  an  interstate  one,  and 
such  initial  carrier  may  not  be  held  liable 
by  virtue  of  the  Carmack  Amendment  for 
damages  sustained  in  the  course  of  trans- 
portation beyond  the  destination  originally 
specified.  Bracht  v.  San  Antonio,  etc.,  R. 
Co.,  (1921)  254  U.  S.  489,  41  S.  Ct.  150,  65 
U.  S.   (L.  ed.)  — ,  afflrming  (1919)   200  Mo. 

App.  655,  209  S.  W.  579. 

» 

VIL  Receipt  ob  Bill  of  Lading  (p.  514) 

Delivery  without  bill  of  lading. — The  act 
does  not  establish  a  rigid  and  inflexible  rule 
that  delivery  can  be  made  only  on  surrender 
of  the  bill  of  lading.  City  Kat.  Bank  r. 
El.  Paso,  etc.,  R.  Co.,  (Tex.  1920)  225  S.  W. 
391. 

New  bill  of  lading  by  connecting  carrier. — 
When  the  initial  carrier  issues  the  bill  of 
lading,  by  the  terms  of  which  it  undertakes 
to  deliver  the  interstate  shipment  at  a  cer- 
tain place,  its  contract  is  performed  when  it 
delivers  the  shipment  in  good  order  at  the 
designated  place,  and  it  is  not  liable,  under 
the  Carmack  Amendment,  for  damage  to  the 
shipment  while  it  is  being  transported  by 
another  railroad  company  to  some  other 
point  under  a  biU  of  lading  issued  by  the 
other  company  to  the  owner  of  the  property. 
Yazoo,  etc.,  R.  Co.  r.  Norman,  (1921)  125 
Miss.  636,  88  So.  174. 

Interpretation  of  bill  of  lading. — ^A  bill  of 
lading  is  not  a  negotiable  instrument,  or  a 
piece  of  commercial  paper,  and  the  doctrines 
favoring  an  innocent  holder  for  value  do  not 
wholly  apply.  The  St.  Johns  X.  F.,  (C.  C.  A. 
2d  Cir.  1921)    272  Fed.  673. 

Permitting  inspection  as  conversion. —  Per- 
mitting inspection  by  the  consignee  contrary 
to  the  provisions  of  the  bill  of  lading,  on 
which  inspection  the  goods  were  rejected, 
does  not  amount  to  a  conversion  of  the  goods 
by  the  carrier.  Bemie  Mills,  etc.,  Co.  v, 
St.  Louis  Southwestern  R.  Co.,  (Mo.  App. 
1921)   228  S.  W.  847,  where  it  was  said: 

''The  shipment  of  the  corn  from  Bemie 
to  Texas  was  an  interstate  shipment  and 
governed  by  the  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  34  U.  S.  Stat. 
L.  504.  This  statute  pertains  to  bills 
of  lading  and  provides  that  any  common 
carrier  receiving  property  for  transporta^ 
tion  from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt  or 
bill  of  lading,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  anv  loss  or  dam- 
age  or  injury  to  such  property  caused  by 
it  or  by  any  common  carrier  to  which  such 
property  may  be  delivered.  It  is  further  pro- 
vided in  said  statute  that  nothing  contained 
therein  shall  deprive  the  holder  of  the  bill 
of  lading  of  any  remedy  or  right  of  action 
which  he  has  under  existing  law.     But  this 


INTERSTATE  COMMERCE 


517 


last  provision  referring  to  righta  and  reme- 
dieB  under  existing  iaw  has  reference  only 
to  federal  laws.  American  Silver  Mfg.  Go. 
V.  lUilroad,  174  Mo.  App.  184,  156  S.  W.  830. 
There  are  several  provisions  in  the  Inter- 
state Commerce  Act  pertaining  to  bills  of 
lading,  but  no  provision  makes  the  carrier 
liable  for  merely  permitting  inspection  con- 
trary to  the  provisions  of  the  bill  of  lading.*' 

IX.  Liability  op  Initial  Carrier 
1.  In  Qeneral  (p.  517) 

To  the  same  effect  as  the  first  paragraph 
of  original  annotation,  see  Ostroff  v.  Hustis, 
(N.  M.  1921)  114  AtL  27. 
-  Undiscloaed  intent  to  reihip. —  Liability 
for  damages  as  an  initial  carrier  depends 
upon  the  reception  of  the  goodA  in  one  state 
for  transportation  to  a  point  in  another  state 
or  territory,  rather  than  the  intention  which 
the  shipper  may  have  had  at  the  time  of 
loading  the  care,  but  which  does  not  find 
expression  in  some  form  of  a  contract,  and 
that  where  all  the  obligatione  of  a  previous 
contract  of  shipment  are  terminated,  and 
there  has  been  a  delivery  to  the  eonsignee 
prior  to  the  making  of  a  subsequent  contract 
for  shipment  into  another  state,  the  carrier 
of  the  pMnerty  under  the  subsequent  con- 
tract of  shipment  is  the  initial  carrier  un- 
der the  Carmack  Amendment.  In  this  case 
appellant  was  the  initial  carrier.  Rioe  v, 
Oregon  Short  Line  R.  Co.,  (1921)  33  Idaho 
565,  198  Pac.  161  (sheep  shipped  to  another 
point  in  state,  with  expectation  of  recon- 
signn;ient  to  market  out  of  state.  Carrier  by 
which  reshipment  was  made  held  initial 
carrier ) . 

Acts  of  connecting  carrier  as  warehouse- 
man.— ^''The  Caimack  Amendment  does  not 
make  the  initial  carrier  liable  for  a  loss  of 
or  injury  to  goods  proximately  caused  by 
the  conduct  of  the  succeeding  carrier  while 
occupying  the  relationship  of  warehouseman." 
New  York,  etc.,  R.  Co.  v.  Chandler,  (Va. 
1921)  106  8.  E.  684. 

Failure  to  mark  goods  properly. — ^Where 
a  carrier  by  its  haste  in  removing  a  car  from 
a  siding  prevents  a  shipper  from  complying 
with  the  regulations  regarding  the  marking 
of  freight  which  it  has  established  pursuant 
to  section  1  [B]  of  this  act  (4  Fed.  Stat. 
Ann.  (2d  ed.)  35i9),  it  cannot  escape  the 
liability  imposed  upon  it  by  this  section  by 
pleading  the  ehipper's  failure  to  observe  its 
reflations.  Grammes  v.  Central  R.  Co., 
(1921)  269  Pa.  St.  466,  112  Atl.  532.  The 
court  said: 

"Had  defendant  observed  its  own  regu- 
lations, and  the  loss  been  occasioned  by  plain- 
tiff's failure  to  comply  therewith,  the  point 
it  now  seeks  to  raise,  viz.,  is  a  carrier  respon- 
sible for  a  loss  resulting  from  the  shipper's 
failure  to  obey  its  rules?  would  have  been 
up  for  consideration.  Here,  however,  defend- 
ant by  its  haste  prevented  plaintiff  from 
marking    the    freight   as    required:    did    not 


'  observe '  its  own  regulations  —  as  the  Act 
of  1910,  relied  on  by  it,  requires  it  to  do  — 
in  that  it  received  freight  which  was  not 
all  properly  marked,  and  issued  a  through 
bill  of  lading  therefor  which  did  not  show 
the  markings  on  the  barrels,  and  yet  seeks 
to  escape  the  liability  which  the  Act  of  Con* 
gress  imposes,  though  the  fault  was  all  its 
own.  This,  of  course,  it  cannot  do;  and 
hence,  sinee  the  assignments  of  error  do  not 
question  the  amount  of  the  verdict,  we  need 
not  consider  the  other  points  ^gued;  though 
it  may  be  said  the  maximum  of  escape  from 
liability  would,  in  any  event,  be  the  value 
of  the  brass  in  the  unmarked  barrels,  and, 
though  having  the  burden  of  proof  on  this 
point,  defendant  gave  no  evidence  as  to 
either  the  number  or  value." 

Failure  to  feed  and  water. — "  It  is  clear  to 
our  minds  that,  as  to  the  failure  to  properly 
feed  and  water  the  stock  while  being  held 
at  Galesburg,  the  initial  carrier  would  be 
liable,  since,  under  the  federal  law,  the  initial 
carrier  is  liable  for  any  negligence  of  a  con- 
necting carrier,  and  the  latter  owed  plaintiff 
the  duty  of  properly  feeding  and  watering 
the  sheep  (2  Hutchinson  on  Carriers  [3d  ed.] 
§  653),  which  duty  arose,  under  the  t^ir^um- 
stances,  by  virtue  of  the  contract  plaintiff 
made  with  the  initial  carrier."  Miller  v. 
Quincy,  etc.,  R.  Co.,  205  Mo.  App.  463,  225 
S.  W.  116. 

2.  Former  lAahiliiy  Contrasted  (p.  518) 

This  section  does  not  change  the  common 
law  liability  of  a  carrier.  Lehigh  Valley  R. 
Co.  V.  Lysaght,  (C.  C  A.  2d  Cir.  1921)  271 
Fed.  906,  wherein  the  court  holding  that  a 
carrier  was  liable  for  damages  caused  by 
an  explosion  of  explosives  said: 

"The  defendant  contends  that  it  is  not 
liable  for  any  loss  or  damage  not  'caused 
by  it,'  and  alleges  that  this  explosion  was 
not  caused  by  it.  These  words  of  the  'act 
were  used  to  make  the  initial  carrier  liable 
for  any  loss  or  damage  occurring  during  the 
whole  course  of  transportation,  whether 
caused  by  it  or  by  a  connecting  carrier, 
though  they  apply,  also,  to  each  carrier  as 
to  loss  or  damage  on  its  own  line.  Georgia 
Railway  Co.  v.  Blish  Milling  Co.,  241  U.  S. 
190,  36  ®upp.  Ct.  541,  60  L.  ed.  948.  Con- 
gress cannot  have  intended  to  reduce  the 
liability  of  common  carriers  to  that  of  ordi- 
nary bailees  for  their  own  negligence  only. 
Happier  words  than  'caused  by  it*  might 
have  been  used,  but  they  fairly  cover  loss 
or  damage  for  which  the  carrier  would  be 
liable  at  common  law." 

Common  law  liability  is  not  changed  with 
respect  to  losses  occurring  on  its  own  line. 
C.  C.  VVhitnack  Produce  Co.  v.  Chicago,  etc., 
R.  Co.,  (1920)   104  Neb.  587,  178  N".  W.  177. 

4.  Nature  of  Liability   (p.  519) 
The   liability   under   this   section   includes 
the  failure  to  exercise  the  common  law  duty 
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of  du«  car«  according  to  the  circumstances. 
Hence  a  carrier  cannot  excuse  itself  for  fail- 
ure to  use  such  care  in  the  handling  of  ex- 
plosives as  are  required  by  the  circumstances, 
by  showing  that  it  had  complied  with  the 
regulations  of  the  Interstate  Conunerce  Com- 
mission in  violation  thereto.  Lehigh  Valley 
R.  Co.  t?.  Allied  Machinery  Co.,  (C.  C.  A. 
2d  Cir.  1921 )   271  Fed.  900. 

6.  Lidbilifif  for  Delay  (p.  519) 

Consequential  damages  from  delay. — The 
initial  carrier  is  liable  for  the  consequential 
damage  which  the  shipper  suffers  of  the 
whole  value  of  his  goods  where  by  reason 
of  delay  he  loses  a  sale  which  he  has  made 
and  the  goods  are  thereafter  wrongfully  sold 
by  the  terminal  carrier.  New  York,  etc.,  R. 
Co.  V.  Chandler,  (Va.  1921)   10ft  S.  E.  684. 

7.  WrongftU  Delivery  or  Diversion   (p.  521) 

Diversion  by  shipper. — A  diversion  by  the 
shipper  made  to  avoid  loss  on  learning  of  an 
embargo  does  not  destroy  the  status  of  the 
initial  carrier  as  such.  Miller  v.  Quincy, 
etc./R.  Co.,  (1920)  205  Mo.  App.  463,  225 
S.  W.  il6. 

X.   Iaabclitt   of   CoNNECTiiro   Cabbieb 

(p.  522) 

Rule  stated. — To  same  eifect  as  original  an- 
notation, see  McGinn  v.  Oregon-Washington 
R.,  etc.,  Co.,  (C.  C.  A.  9th  Cir.  1920)  265 
Fed.  81. 

While  the  Carmack  Amendment  gives  a 
right  of  action  against  the  initial  carrier 
for  loss  of  or  damage  to  goods  in  shipment 
in  interstate  commerce,  whether  the  loss  or 
damage  is  caused  by  the  initial  or  a  con- 
necting carrier,  a  suit  may  nevertheless  be 
maintained  against  a  connecting  carrier, 
where  it  is  shown  that  the  loss  or  damage  is 
occasioned  by  its  negligence.  Southern  Ex- 
press Co.  V.  Turner,  (1920)  25  Ga.  App.  625, 
103  S.  E.  802. 

Presumption  as  against  terminal  carrier. — 
The  rule  in  South  Carolina,  that  loss  or  dam- 
age will  be  presumed  to  have  occurred  on 
the  terminal  carrier,  in  the  absence  of  proof 
to  the  contrary,  has  not  been  superseded  by 
the  Carmack  Amendment,  and  the  federal 
decisions  thereunder,  when  applied  to  goods 
in  interstate  commerce.  People*s  Hardware 
Co.  f?.  Raleigh,  etc.,  R.  Co.,  (S.  C.  1921)  107 
S.  E.  146. 

Liability  for  loss  on  lines  of  other  con- 
necting carriers.— While  the  Carmack  Amend- 
ment does,  in  effect,  make  the  connecting  car- 
riers the  agents  of  the  initial  carrier,  it  does 
not  make  the  connecting  carriers  the  agents 
of  one  another  nor  impose  any  obligation  or 
liability  upon  a  connecting  carrier  for  loss 
occurring  upon  the  lines  of  other  connect- 
ing carriers  for  which  it  is  in  no  way  ac- 
countable primarily.  McGinn  r.  Oregon- 
Wshington  R.,  etc.,  Co.,  (C.  C.  A.  9th  Cir 
1920)   205  Fed.  81. 


Election  to  sue  at  common  law. — A  shipper 
is  not  compelled  to  pursue  his  remedy  under 
the  Carmack  Amendment  but  may  elect  to 
prosecute  an  action  at  common  law  against 
the  terminal  carrier.  Pittsburgh,  etc.,  R.  Co. 
17.  Larosa,  (Ind.  App.  1921)   181  N.  £.  22. 

XII.  Limitation  of  LtABiLirr 
1.  In  General  (p.  524) 

Limitation  to  value  at  time  and  place  of 
shipment. —  In  Crutchfield  i*.  Hines,  (Mass. 
1921)  131  N.  E.  340,  the  bill  of  lading  under 
which  the  goods  were  shipped  contained  the 
provision  that  "the  amount  of  any  loes  or 
damage  for  which  any  carrier  is  liable  shall 
be  computed  on  the  basis  of  the  value  of  the 
property  at  the  place  and  time  of  shipment 
under  this  bill  of  lading,  including  the 
freight  charges,  if  paid."  In  holding  that 
this  provision  was  inapplicable  where,  due 
to  deterioration  in  transit,  the  goods  were 
worth  less  at  the  time  of  loss  l£an  at  the 
time  and  place  of  ehipmeni,  the  court  said: 

"Relying  upon  the  authority  of  Chicago, 
Milwaukee  k  St.  Paul  Railway  v.  McCaull- 
Dinsmors  Co.,  2&3  U.  S.  97,  40  Supp.  Ct.  504, 
04  L.  ed.  801,  the  defradant  claims  that  the 
provision  hereafter  quoted  taken  from  the 
so-called  Carmack  Amendment  to  section  20 
of  the  Interstate  Commerce  Act,  was  void 
and  without  effect  to  support  the  content i(m 
of  the  plaintiff,  because  the  first  Cummins 
Amendment  to  the  Interstate  Commerce  Act 
made  the  above  stipulation  void.  Act  of 
March  4.  1915,  c.  176,  38  Stat,  at  Ia  1196. 
On  the  other  hand,  the  plaintiff  contends  that 
the  regulation  was  legalised  by  the  second 
Cunmiins  Amendment  to  the  Interstate  Com- 
merce Act.  Act  of  Aug.  9,  1916,  c  301,  30 
8H»t.  L.  441.  From  the  agreed  facta  it  is  in- 
ferable that  the  bill  of  lading  originally  issued 
continued  in  force  as  a  binding  contract  by 
the  action  of  the  parties,  until  the  car  was 
destroyed  at  Vernon.  Connecticut.  Gulf.  Col- 
orado'&  Santa  Fe  Railwav  f.  Texas  Pack- 
ing Co.,  244  U.  R.  31,  35,*  37  Sup.  Ct.  487» 
61  L.  ed.  970.  A  judge  of  the  Superior  Court 
found  for  the  plaintiff  in  the  amount  of 
$600,  and  the  case  is  before  this  court  on  the 
exceptions  of  the  plaintiff. 

"  We  do  not  think  the  second  Ciunmins 
Amendment  is  applicable  to  the  facts  of  this 
case." 

2.  Ewemption  from  NegUgenoe  (p.  625) 

Telegraph  companies  are  not  within  the 
provision  forbidding  limitation  of  liability. 
Brewer  r.  Postal  Tel.  Cable  Co.,  (Mo.  App, 
1920)   223  S.  W.  949. 

3.  Agreed  VcUtiation  (p.  526) 

Necessity  of  offering  choice  of  rates. — 
A  carrier  may  not,  by  a  valuation  agreement 
with  a  shipper,  limit  its  liability  in  case  of 
the  loes  by  negligence  of  an  interstate  ship- 
ment to  less  than  the  resl  value  thereof, 
unless  the  shipper  is  given  a  choice  of  rates. 
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based  on  valuation.  Union  Pac.  R.  Co.  v, 
Burke,  (1»21)  255  U.  S.  317,  ^l  S.  Ct.  283, 
«5  U.  S.  (L.  ed.)  — ,  affirming  (1917)  178 
App.  Oiv.  783,  166  N.  Y.  S.  100;  (1919) 
226  N.  Y.  534,  124  N.  E.  119. 

Chjirge  based  on  agreed  Talnation  harmlesa. 
— "  Notwithstanding  Act  Cong.  March  4, 
1915,  respecting  the  liabilit^r  of  carriers, 
where  plaintiff's  evidence  as  to  his  actual 
loss  was  based  upon  the  agreed  valuation 
set  forth  in  the  carrier's  receipt,  and  the 
defendant's  evidence  corresponded  with  such 
valuation^  there  was  no  harmful  error  in 
basing  the  charge  on  the  measure  of  dam- 
ages thus  agreed  upon,  as  there  is  a  pre- 
sumption, until  reft)utted  by  proof,  that  goods 
are  worth  as  much  at  the  place  of  destina- 
tion as  at  point  of  shipment,  if  not  more." 
Payne  v,  Cheshire,  (Ga.  App.  1921)  107  S. 
E.  657. 

Failure  to  require  statement  of  contents. 
—  In  August,  1915,  the  express  company  re- 
ceived two  trunks  for  interstate  transporta- 
tion. "Hie  trunks  were  locked  and  strapped, 
and  their  contents  were  hidden  from  view. 
The  carrier  did  not  ask  or  require  the  ship- 
per to  state  the  character  or  value  of  the 
articles  in  the  trunks,  or  any  of  them,  the 
shipper  gave  no  anch  information,  and  the 
shipper  did  not  dictate  or  suggest  what  the 
receipt  given  him  should  contain.  The  re- 
ceipt contained  an  agreement  limiting  amount 
of  recovery  in  case  of  loss.  It  was  held  the 
limitation  was  void,  under  the  provisions  of 
Act  March  4, 1915  (the  firet  Cummins  amend- 
ment), which  was  in  force  at  the  time. 
Payne  v,  Adams  Express  Co.,  (1921)  108 
Kan.  327,  195  Pac.  860,  wherein  the  court 
said:  "The  defendant  says  the  plaintiff 
estopped  himself  by  accepting  the  receipt. 
Statutes  expressing  a  definite  public  policy, 
in  clear  and  positive  terms,  are  not  to  be 
nullified  so  easily." 

4.  Notice  of  Claim   (p.  629) 

la  geaeraL — To  the  same  effect  as  the 
original  annotation,  see  Ostroff  v.  Hustis, 
(N.  H.  1921)   114  Atl.  27. 

Prior  to  the  Act  of  19x5  a  contract  require- 
ment of  10  days'  notice  of  injury  was  in- 
valid. Jordan  r.  Chicago,  etc.,  R.  Co.,  ( 1920) 
206  Mo.  App.  56,  226  S.  W.  1023,  holding 
further  that  a  notice  to  the  contracting 
carrier  on  whose  line  the  damages  occurred 
was  insufficient  to  bind  the   initial  carrier. 

Requirement  of  notice  valiA.— A  clause  in 
a  contract  of  affreightment  between  an  ex- 
press company  and  a  shipper,  respecting  an 
interstate  shipment,  and  providing  that,  in 
case  of  the  failure  of  the  carrier  to  make 
delivery,  a  claim  for  loss,  damage,  or  injury 
must  be  made  in  writing  to  the  originating 
or  delivering  carrier,  within  four  mbnths 
after  a  reasonable  time  for  delivery  has 
elapsed,  as  a  condition  precedent  to  right  of 
recovery,  is  valid. 

The  limitation  prescribed  in  such  clause 
is  applicable  to  a  claim  for  the  loss  of  a 
portion  of  a  package  of  goods,  due  to  ab- 


Htraction  and  theft  thereof  in  transit,  and 
consequent  failure  to  deliver  it. 

In  the  absence  of  conduct  on  the  part  <^ 
the  carrier  working  hindrance,  obstruction* 
or  concealment  of  such  loss,  nondiscovery 
thereof  by  the  shipper  within  the  period  el 
the  limitation  does  not  exclude  the  claim 
from  the  operation  of  the  limitation,  nor 
extend  the  time  thereof.  Kahn  v.  American 
R.  Express  Co.,  (W.  Va.  1921)  106  S.  E. 
126. 

To  whom  given. — To  the  same  effect  as 
the  original  annotation,  see  Ostroff  v.  Hustis, 
(N".  H.   1921)    114  AtL  27. 

Notice  of  claim  dispensed  with. —  With 
reference  to  the  last  proviso  of  the  act  it  was 
said  in  Hunt  v.  Hines,  (1920)  204  Mo.  App. 
318,  223  S.  W.  798.  "Congress  doubtless 
concluded  that  losses  for  such  causes  would 
be  sufficiently  kno>vn  to  the  carrier  to  start 
him  upon  investigation  and  put  him  upon 
inquiry  without  the  formality  of  a  notice 
from  the  shipper." 

Waiver  of  notice. — ^Although  a  carrier  may 
waive  the  teneflt  of  such  a  limitation  by 
express  agreement  or  by  inconsistent  conduct^ 
a  waiver  thereof  cannot  be  predicated  upon 
conduct  which  neither  admits  liabilitj^  nor 
denies  it,  upon  receipt  of  verbal  notice  of 
Che  loss,  after  expiration  of  the  period  of 
limitation,  and  later  invokes  protection  of 
the  limitation,  upon  disclosure  of  actuality 
of  the  loss  and  the  time  and  circumetances 
thereof.  Kahn  v.  American  R.  Express  Co., 
(W.  Va.  1921)    106  S.  E.  126. 

5.  Time  for  Bringing  Suit  (p.  532) 

While  all  limitation  of  liability  is  made 
illegal  by  the  Cummins  Amendment,  certain 
limitations  with  respect  to  other  matters  re- 
main open  to  the  carrier,  of  which  the  period 
within  which  suits  may  be  brought  is  one. 
Lazarus  1*.  New  York  Cent.  R.  Co.,  (8.  D. 
X.  Y.  1921)  271  Fed.  93. 

Constitutionality. — ^Where  the  period  of 
limitation  of  an  sMction  by  a  shipper  against 
a  carrier  is  not  fixed  by  contract  but  by  the 
filing  of  a  uniform  bill  of  lading  with  the 
Interstate  Commerce  and  this  period  expires 
before  .  the  beginning  of  the  action,  this 
section  may  restore  the  remedy  without  vio- 
lating any  provisions  of  the  Constitution. 
Lazarus  v.  New  Pork  Cent.  R.  Co.,  (S.  0. 
N.  Y.   1921)   271   Fed.  93. 

XVI.  PlKA]>INO    (p.  635) 

Effect  of  amendment  on  procedure. — ^Where 
a  shipper  elects  to  prosecute  an  action  at 
common  law  against  a  terminal  carrier  for 
loss  of  goods,  all  presumptions  that  existed 
in  favor  of  a  plaintiff  in  such  an  action 
prior  to  the  passage  of  the  Carmack  Amend- 
ment were  available  to  him  as  the  amend- 
ment did  not  change  the  rules  relating;  to  the 
"  practice,  procedure,  or  evidence "  in  com- 
mon-law actions  arising  from  interstate  ship- 
ments, Pittsburgh,  etc.,  R.  Co.,  t?.  Larosa. 
(Ind.  App.  1921)   131  N.  E.  2^. 
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: rJSoxm.oi.tictioii  as  controlling. — Where  an 
action  is  not. only  in  name,  but  in  subitance, 
bnefor  damages  against  the  delivering  car- 
xier,  the  court  will  look  beyond  the  technical 
denomination  of  the  pleading  and  treat  it 
as  such.  McGinn  v.  Oregon-Washingtan  R. 
ate,  Co.,  (C.  C.  A.  9th  Cir.  1920)  265  Fed. 
81. 

Vol.  IV,  p.  536,  sec.  20  [L].    [First 

>      ed.,  1909  Supp.,  p.  274.] 

,  Failure  to  submit  crois-action  to  jury  as 
ground  for  venire  de  novo. — Where,  in  an 
ddtion  gainst  the  Director  General  of  Rail- 
roads, and  several  railroads  for  the  conversion 
of  eoods  by  delivering,  them  to  the  consignee 
without  presentation  of  the  bill  of  lading, 
the  Director  General  files  a  cross-action 
against  the  final  carrier  in  behalf  of  the 
initial  carrier,  based  upon  this  section,  the 
failure  of  the  court  to  submit  to  the  jury 
the  issue  of  fact  raised  by  such  cross-action 
19*  ground  for  the  issuance  of  a  venire  de 
ndvo.  Albro  Clem  Elevator  Co.  t?.  Director 
general  of  Railroads,  (N.  J.  1921)  112  Atl. 
886. 

Vol.  IV,  p.  539,  sec.  22.     [First  ed., 
vol.  Ill,  p.  851.] 

,     L  Discrimination  in  Rates  (p.  641) 

«  Reduced  rates  for  army  offioen. —  Reduced 
rates  may  be  granted  by  a  carrier  for  the 
transportation  of  the  personal  effects  of 
Army,' officers  changing  stations  under  orders, 
in  view  of  the  provision,  this  section  per- 
Mltting  reduced  rates  to  the  United  States, 
and  of  a  conference  ruling  of  the  Interstate 
Commerce  Commission,  making  such  action 
applicable  to  property  transported  for  the 
United  States.  Western  Pac.  R.  Co.  v.  U.  S., 
■fl921)  253  U.  S.  349,  41  Sup.  Ct.  332,  66 
U.S.  (L.  ed.)  —,  affirming  (1919)  54  Ct. 
CI.  21'6. 

Army  officers  and  enlisted  men  in  United 
States  Army.— See  Atchison,  etc.,  R.  Co.  v. 
U.  S.,  (1921)  256  U.  S.  — ,  41  Sup.  Ct. 
456,  66  U.  S.   (L.  ed.)  — . 

Vol.  IV,  p.  549,  sec.  1  [A].    [First 

ed.,  1909  Supp.,  p.  262.] 

VI.  Wilfulness  and  Knowledge    (p.  55i3) 

Knowledge — *  Presumption'  as  to  shipper's 
kno\Dledge  of  rate. — An  agent  of  an  express 
Company  who  contracts  with  a  shipper  to 
make  a  shipment  at  a  rate  less  than  that 
specified  in  the  schedule  of  rates  filed  by  the 
company  with  the  interstate  commerce  "com- 
mission, cannot  be  held  personally  liable 
whei-e  the  ^shipper  is  compelled  to  pay  the 
difference  between  the  rate  charged  him  and 
the  correct  rate,  since  the  latter  is  conclu- 
sively presumed  to  have  known  the  correct 
rate.  Hawkins  i?.  Wilson,  (Vt.  1920)  111 
Atl.  694.      •  ' 


Vol.  IV,  p.  558,  sec.  1  [B].    [First 

ed.,  1909  Supp.,  p.  262.1 
Allowances  from  a  rate  do  not  disestablish 
the  rate;  it  remains  just  what  it  was. 
Neither  does  an  overt  or  covert  deduction 
from  a  published  rate  change  the  rate,  or 
convert  it  into  a  new  rate.  Lehigh  Coal, 
etc.,  Co.  t'.  U.  S.,  (C.  C.  A.  3d  Cir.  1920) 
266  Fed.  457,  holding  rate  named  in  pub- 
lished tariff  to  have  l^en  a  duly  established 
rate. 

Vol.  IV,  p.  559,  sec.  1  [C].    [Firat 

ed.,  1909  Supp.,  p.  263.] 

VI.  Enforcement  of  Penalty  [new] 

Creditor's  MIL — A  judgment  imposing  a 
fine  upon  a  corporation  for  accepting  rebates, 
contrary  to  the  Elkins  Act  of  February  19, 
1903,  §  2,  is  a  debt  which  will  support  a 
creditors'  bill  by  the  United  States  to  obtain 
satisfaction  of  the  judgment  out  of  the  assets 
in  the  hands  of  the  stockholciersi  among 
whom  all  the  corporate  property  has  been 
distributed,  U.  S.  Rev.  Stat.  |  1041  (see  3 
Fed.  Stat.  Ann.  2d  ed.  327),  having  provided 
that  judgments  for  penalties. may  be  enforced 
by  execution  against  the  .property  of  the 
defendant  in  like  manner  as  judgments  in 
civil  cases  are  enforced.  Pierce  t?.  XT.  S., 
(1921)  255  U.  S.  39S,  41  Sup.  Ct.  .%5.  65 
U.  S.  (L.  ed.)  — ,  modifying  and  affirm ing 
(C.  C.  A.  8th  Cir.  1919)  257  Fed.  614,  171 
\j»  C/*   A.    1. 

Vol.  IV,  p.  573,  sec.  1.     [First  ed., 
1914  Supp.,  p.  203.] 

Purpose. — "  The  essential  object  of  this 
statute  is  to  create,  define,  and  punish  the 
offense  of  abstracting  or  unlawfully  having 
in  possession  goods  while  in  interstate  or 
foreign  transit,  and  thereby,  interfering  with 
interstate  or  foreign  commerce.*'  White  r. 
r.  S..   (C.  C.  A.  2a  Cir.  1921)  273  Fed.  517. 

The  term  **  station  house,"  as  used  in  this 
section,  means  a  railroad  station  house". 
Hence,  a  person  may  not  be  convicted  under 
this  section  for  stealing  goods  from  the  sta- 
tion house  of  a  transfer  company.  Becker- 
man  V.  r.  S.,  (C.  C.  A.  7th  Cir.  1920)  267 
Fed.   185. 

What  constitutes  **  receiving." —  "  When 
the  actual,  phy^jtal  possession  of  stolen  prop- 
ertv  has  been  recovered  bv  the  owner  or  his 
agent,  its  character  as  stolen  property  is' 
lost,  and  the  subsequent  delivery  of  the 
property  by  the  owner  or  agent  to  a  particeps 
criminis,  for  the  purpose  of  entrapping  him 
as  the  receiver  of  i^tolen  goods,  does  not. 
establish  the  crime,  for  in  a  legal  sense  hjb 
does  not  receive  stolon  property."  U.  S.  f?. 
Cohen,   (C.  C.  A.  3d  Cir.  1921)  274  Fed,  596. 

Intention. —  It  is  not  neee-^sary  that  the 
defendant  have  posFession  of  the  property* 
with  the  intention  of  converting  it  to  his 
own   use.     "Of  course  a  person  should  not 
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be  Condemned  for  having  innocent  poeseBsion 
of  stolen  property,  for  example,  for  the  pur- 
pose of  turning  it  over  to  the  true  owner  or 
to  the  public  authorities.  But  a  knowing 
possession  for  the  benefit  of  the  thief  or  any 
knowing  possession  with  the  intent  and  effect 
of  depriving  the  owner  of  his  property  would 
be  a  felonious  possession."  Applebaum  v, 
U.  S.,  (C.  C.  A.  7th  Cir.  1921)  274  Fed.  43'. 

Knowledge  of  receiy^r  as  affecting  crime. — 
''If  the  defendant  had  knowledge  that  the 
goods  were  stolen  when  he  received  them, 
he  took  the  chance  that  they  might  have  been 
stolen  from  an  interstate  shipment  of  freight 
or  express,  and  received  them  at  his  peril. 
The  statute  provides  that  whoever  shall  steal 
from  a  railroad  car  any  goods  or  chattels, 
which  are  a  part  of  or  constitute  an  inter- 
state shipment  of  freight  or  express,  or  shall 
have  in  his  possession  any  such  goods  or 
chattels,  knowing  the  same  to  have  been 
stolen,  commits  the  crime  denounced,  and  it 
is  immaterial  whether  or  not  he  knew  the 
points  of  origin  and  destination  of  the  goods." 
Freedman  v,  U.  S.,  (C.  G.  A.  3d  Cir.  1921) 
i274  Fed.  603. 

Agent  of  consignee. — ^A  regularly  author- 
ized agent  of  the  consignee  with  authority 
to  receive  and  receipt  for  the  goods  consigned 
to  his  principal  may  be  guilty  of  larceny 
under  this  act  where  he  receives  the  goods 
without  giving  any  receipt,  and  there  is  an 
intent  at  the  time  he  receives  them  to  con- 
vert them  to  his  own  use.  Nudelman  v. 
U.  S.,  (C.  C.  A.  9th  Cir.  1920)  264  Fed.  942. 

Place  from  which  stolen. —  In  order  to 
justify  a  conviction  imder  this  section  it 
must  be  alleged  and  proved  that  the  property 
was  stolen  from  some  one  of  the  particular 
places  mentioned  in  the  statute.  U.  S.  v, 
Cohen,  (C.  C.  A.  3d  Gir.  1921)  274  Fed.  598. 

Goods  in  interstate  commerce. — A  ship- 
ment of  coal  from  one  point  in  a  state  to 
another  on  What  is  knovm  as  a  slip  bill, 
which  is  a  customary  way  of  authorizing  a 
conductor  to  carry  cars  where  the  shipment 
is  ready  to  go  before  the  bill  of  lading  can 
be  prepared,  is  not  such  an  interstate  ship- 
ment the  theft  of  which  can  be  punished 
under  this  section  though  after  the  shipment 
started  a  bill  of  lading  was  made  out  to  a 
destin^ation  in  another  state.  Lowery  v.  U. 
S.,    (C.  C.  A.  7th  Cir.   1921)    271   Fed.  946. 

Possession  of  other  property. —  In  a  prose- 
cution under  this  section  it  is  not  reversible 
error  to  admit  evidence  of  the  defendants 
possession  of  other  goodd  not  alleged  to  have 
been  stolen  nor  the  subject  of  proof  of  theft, 
particularly  where  the  defendant  had  ad- 
mitted the  possession  of  such  goods  in  a 
voluntary  statement.  Rich  i?.  U.  S.,  (C.  O. 
A.  8th  Cir.  1921)   271  Fed.  666. 

Indictment  —  Generally, —  An  indictment 
tinder  this  section  has  been  held  to  be  suffi- 
cient where  it  described  the  goods,  specifically 
alleged  that  they  were  in  interstate  transit 
and  gave  the  name  of  the  consignee  and  the 
locality  of  the  offense.  White  v.  U.  S.,  (C. 
C.  A.  2d  Cir.  1921)   273  Fed.  517. 


Knowledge  of  interstate  oharacter.^^H  is^ 
unnecessary  to  allege  in  an  indictoient  finder- 
this  section  that  the  accused  had  knowledge' 
that  the  goods  were  stolen  while  in  interstate^ 
commerce.  Rosen  v.  U.  S.,  (C.  C."A.  2d 
Cir.  1920)  271  Fed.  651,  wherein  it  was  said: 

'^To  sustain  a  conviction  under  the  act  it^ 
must  be  shown:  ' 

"{1}  That  the  goods  and  chattels  Involved' 
were  stolen.  '    ' 

"(2)  That  at  the  time  they  were  stolen*' 
they  were  articles  of  interstate  transporta* 
tion  and  in  course  of  such  transportation.     ". 

"  ( 3 )  That  defendants  came  into  possession^ 
of  them. 

''(4)  That  they  received  them  knowi^ 
them  to  have  been  stolen. 

"While  the  indictment  charges  that-  de- 
fendants knew  at  the  time  the  goods  and 
chattels  are  alleged  to  have  been  in  their  po^' 
session  that  they  had  been  stolen,  it  does 
not  charge  that  they  knew  they  had  been 
stolen  from  interstate  commerce.  But  suclr 
an  allegation  is  certainly  unnecessary.  A) 
person  who  receives  stolen  chattels  knowingly 
does  so  at  the  peril  of  their  having  been 
stolen  while  in  course  of  interstate  trans- 
portation. He  cannot  escape  conviction' 
because  he  did  not  know  whether  they  were 
stolen  in  intrastate  or  in  interstate  c^-^ 
merce." 

Bailee  of  goods, —  Where  an  indictmentr 
charges  that  the  goods  were  in  the  freight 
yard  of  a  certain  designated  railroad,  a  com*;^ 
mon  carrier,  and  by  proper  averments  alleges 
that  they  were  a  part  of  an  interstate  ship^- 
ment,  an  objection  that  the  description  of 
the  custodian  of  the  goods  is  not  sufficiently 
complete  comes  too  late  after  a  trial  and 
verdict  on  the  evidence.  Nudelman  r.  U.  8:J 
(C.  C.  A.  9th  Cir.  1920)   264  Fed.  942. 

Description  of  property. — An  indictment 
under  this  section  which  identi^es  the 
amount  of  the  article  stolen,  states  that  i^. 
was  whisky,  and  that  it  was  taken  from'  af 
particular  car  at  a  specified  time  and  gives 
the  name  of  the  shipper,  of  the  bailee  car-^ 
rier  from  the  possession  of  which  it  was 
taken,  and  the  place  of  shipment,  sufficiently^ 
describes  the  property.  Fleck  v.  U.  S.,  {Ql 
C.  A.  8th  Cir.  1920)  265  Fed.  617. 

An  indictment  for  larceny  of  goods  in  in- 
terstate commerce  which  states  that  the 
alleged  stolen  property  was  "  a  large  quantity 
of  Wayne  knit  hose,  to  wit,  one  case  of  hoie^ 
then  and  there  of  the  value  of,  to  wit,  flve^ 
hundred  seventy-six  dollars  ($576.00)"  suffl-*' 
ciently  describes  it.  Pounds  r.  U.  S.,  (C.  C; 
A.  7th  Cir.  1920)  265  Fed.  242. 

"Number  of  articles. — ^^An  indictment  under 
this  section  charging  the  receiving  of  a 
"large  number"  of  tierces  of  lard,  knowing 
them  to  have  been  stolen,  is  sufficient  with* 
out  specifying  the  exact  number  of  tierces; 
Rosenblatt  v.  U.  S.,  <C.  C.  A.  2d  Cir.  1921) 
271  Fed.  435. 

Ownership  of  goods. — ^An  indictment  fOT 
larceny  of  goods  in  interstate  commerce  need 
not  allege  the  ownership  of  the  goods  beyond 
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that  qualified  ownership  which  arises  from 
the  carrier's  possession  of  the  goods  while 
transporting  them.  Pounds  v,  U.  S.,  (C.  C. 
A.  7th  Cir.  192Q)  265  Fe4,  242. 

Name  of  owner  and  custodian  of  stolen 
property.-^  In  Fleck  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1920)  265  Fed.  617,  it  was  contended 
that  an  indictment  under  this  section  was 
defective  in  omitting  to  state  the  name  of 
the  owner  of  the  property  stolen.  Answering 
this  contention,  the  court  said: 

"  The  argument  pressed  does  not  meet  the 
point  as  stated,  but  is  that  the  bailee  is 
charged  to  be  the  St.  Louis  Merchants'  Bridge 
Terminal  Hailway  Company,  while  the  court 
must  take  judicial  knowledge  that  all  inter- 
state carriers  and  shipments  were  then  under 
control  of  William  G.  McAdoo,  as  Director 
General  of  Railroads.  From  this  it  is  con- 
tended that  the  St.  Louis  Merchants*  Bridce 
Terminal  Railway  Company,  as  such,  could 
not  have  been  the  bailee  or  carrier  in  charge 
of  the  shipment.  The  allegation  that  the 
goods  were  taken  from  a  railway  car,  and 
that  they  were  moving  and  constituted  a 
part  of  an  interstate  shipment  of  freight, 
which  had  been  shipped  by  the  consignor 
named,  from  Owensboro,  Ky.,'to  the  consignee 
named  at  Granger,  Tex.,  was,  in  legal  effect 
a  statement  that  the  goods  were  in  the  pos- 
session of  the  Director  General  of  Railroads 
as  the  bailee  and  carrier  (Bloch  v.  United 
States,  261  Fed.  321,  323,  —  C.  C.  A.  —), 
and  this  necessary  legal  conclusion  from  the 
facte  stated  is  not  overcome  by  the  further 
statement  that  the  goods  were  in  the  posses- 
sion of  the  St.  Louis  Merchants'  Bridge 
Terminal  Company  as  bailee  and  conunon 
carrier.  The  defendants  have  suffered  no 
prejudice,  and  it  would  be  trifling  with  jus- 
tice to  permit  a  reversal  of  this  case  upon 
such  a  flimsy  basis.'' 

Taking  toithout  consent  of  owner. — ^An  in- 
dictment for  a  violation  of  this  section  which 
alleges  that  the  defendants  "  did  knowingly, 
willfully  and  feloniously  take,  steal  and 
carry  away  "  the  property,  sufficiently  alleges 
that  the  property  was  taken  without  the 
consent  of  the  owner  and  of  the  bailee  having 
it  in  possession.  Fleck  v.  U.  S.,  (C.  C.  A- 
8th  Cir.  1920)  265  Fed.  617. 

Election, —  Whether  the  court  below  erred 
in  not  requiring  the  district  attorney  to  eleet 
whether  he  would  proceed  on  a  count  charg- 
ing the  receipt  of  stolen  property,  or  on  the 
one  charging  the  stealing  of  property  is  un- 
important, where  the  court  imposed  punish- 
ment for  one  offense  only.  Nudeiman  v.  U. 
S.,   (C.  C.  A.  9th  Cir.  1920)    264  Fed.  942. 

Eyidence — Method  of  opening  doors  of 
freight  car, —  Testimony  as  to  method  of 
opening  the  doors  of  a  freight  car  so  as  to 
permit  entrance  without  breaking  the  seal 
has  been  held  admissible.  Fowler  v,  U.  S., 
(C.  C.  A-  9th  Cir.  1921)  273  Fed.  15. 

Accomplices. — The  testimony  of  accom- 
plices may  be  sufficient  to  sustain  a  convic- 
tion   under   this   section.     Rosen    v,   U.    S., 


(C.    C.    A.    2d    Cir.    1920)    271    Fed.    651, 
wherein  it  was  said: 

"At  common  law  a  jury  can  convict  upon 
the  testimony  of  an  accomplice,  although  it 
is  not  corroborated,  if  it  satisfies  the  jury 
beyond  a  reasonable  doubt.  In  many  of  the 
states  statutes  have  been  passed  which  ex- 
pressly provide  that  a  person  cannot  be 
convicted  of  crime  on  the  uncorroborated 
testimony  of  an  aooomplice.  But  no  such 
statute  has  been  passed  by  Congress.  It  is, 
however,  usual  in  the  federal  courts  to  cau- 
tion juries  in  reference  to  such  testimony.^ 

*' While  the  jury  should  be  cautioned  to 
scrutinize  most  carefully  the  uncorroborated 
testimony  of  accomplices,  yet,  when  this 
has  been  done,  there  is  nothing  whiefa  for- 
bids the  conviction  of  a  defendant,  at  com- 
mon law  or  in  a  federal  court,  on  their 
uncorroborated  testimony."  Freedman  r. 
U.  S.,  (C.  C.  A.  3d  Cir.  192U  274  Fed.  «03. 

Confession — corrohoratinm. —  In  a  prose- 
cution under  this  section  evidence  that  the 
goods  in  question  were  a  part  of  a  shipment 
in  interstate  commerce  and  that  after  their 
disappearance  they  were  in  the  possession 
of  one  to  whom  the  defendant  had  sold  them, 
was  held  to  be  a  sufficient  corroboration  of 
the  defendant's  confession.  Rich  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1921)  271  Fed.  566. 

Receiving  stolen  goods. —  On  a  prosecution 
for  receiving  stolen  goods  the  subject  of 
interstate  commerce  the  evidence  must  show 
that  they  were  so  stolen.  U.  S.  v.  Freedman, 
(£.  D.  Pa.  1920)  268  Fed.  655,  holds  the 
evidence  to  be  sufficient  to  establish  the  fact. 

Presumption  from  possession  of  goods, — 
While  the  possession  of  goods  proven  to  have 
been  stolen  when  in  transit  in  mterstate  com- 
merce, standing  alone,  does  not  establish 
guilt,  such  possession  raises  a  presumption 
of  guilt  which  in  the  absence  of  explanation 
may  authorize  a  jury  to  infer  guilt.  Rosen 
t;.  U.  S.,  (C.  0.  A.  2d  Cir.  1920)  271  Fed. 
651. 

Demurrer  to  evidence. — ^The  introduction 
of  evidence  by  a  defendant  after  his  de- 
murrer to  the  evidence  of  the  prosecntion 
has  been  overruled  operates  as  a  waiver  of 
any  error  in  overruling  the  demurrer.  Rich 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1921)  271  Fed. 
566. 

Variance. —  In  Nudelman  «.  U.  S.,  (C.  C.  A. 
9th  Cir.   1920)    264  Fed.   942,  it  was  said: 

"It  is  contended,  also,  that  as  to  the  first 
count  there  was  a  fatal  variance  between 
the  allegations  and  the  proof  —  first,  in  that 
the  indictment  charged  that  the  goods  were 
stolen  from  a  certain  designated  car  stand- 
ing in  the  freight  yard,  whereas  the  evidence 
was  that  the  goods  were  stolen  from  a  freight 
house  in  the  freight  yard;  and,  second,  in 
that  the  indictment  alleged  that  the  goods 
were  taken  from  the  custody  and  control 
of  the  Oregon-Washington  Railroad  k  Navi- 
gation Company,  and  the  evidence  was  that 
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they  were  taken  from  the  custody  and  con- 
trol of  the  United  States  Railroad  Admin- 
istration as  the  operator  of  said  railroad. 
These  objections  were  first  pi^ented  alter 
all  the  testimony  had  been  taken.  In  our 
opinion  they  are  insufficient  to  invalidate  the 
judgment,  and  that  after  verdict  they  are 
cured  by  the  operation  of  section  1025,  Rev. 
Stet.  (see  2  Fed.  SUt.  Ann.,  2d  ed.,  O&l). 
It  was  not  .a  substantial  variance  between 
pleading  and  proof  that  the  goods  were  taken 
from  a  freight  house  in  the  freight  yard 
of  the  railroad  company  instead  of  from 
a  designated  car  in  the  yard.  While  in  the 
freight  house  they  were  still  in  the  cus- 
tody of  the  railroad  company.  Xor  waa  it 
a  fatal  variance  that  the  railroad  company 
named  in  the  indictment  was  then  under  the 
management  of  the  United  States  Railroad 
Administration.  The  administration  was 
operating  the  road  as  the  railroad  of  the 
Oregon-Washington  Railroad  &  Navigation 
Company,  issuing  tickets  and  bills  of  lading 
and  carrying  on  the  business  in  the  name 
of  that  company,  and  this  was  matter  of 
common  knowledge." 

Inatructions. —  For  correctness  of  instruc- 
tions  in  a  prosecution  under  this  section,  see 
Pounds  V,  U.  S.,  (CCA.  7th  Cir.  1920) 
205  Fed.  242. 

Vol.  IV,  p.  575,  sec.  1.  [Federal 
Trade  Comtnis&ion,  etc.]  [First 
ed.,  1914  Supp.,  p.  112.] 

Purpoae  of  act. — "The  purpose  of  the  act 
is  to  make  -unfair  methods  of  competition 
in  conunerce,  unlawful,  and  the  commission 
is  empowered  and  directed  to  prevent  per- 
sons, partnerships,  or  corporations,  other 
thiui  banks  and  common  carriers,  subject  to 
the  acts  to  regulate  commerce,  from  using 
unfair  methods  of  competition  in  commerce. 
The  power  granted  is  far-reaching  in  its 
resulta,  and  of  a  most  ealutary  character. 
Banks  and  common  carriers  were  doubtless 
excepted  from  the  provisions  of  the  act,  be- 
cause  each  was  subject  to  the  direction  and 
control  of  a  separate  commission  largely 
similar  to  that  of  the  Trade  Gonmiission." 
Hurst  i>.  Federal  Trade  O)nunission,  (E.  D. 
Va,  1920)   268  Fed.  874. 

Vol.  IV,  p.  577,  sec.  4.     [First  ed., 

1916  Supp.,  p.  113,] 

Voluntary  unincorporated  asaodationa. — 
Where  an  association  composed  of  manufac- 
turers contended  that  it  was  not  subject  to 
the  act  because  it  was  a  voluntary  unincor- 
porated association  without  capital  stock 
and  not  engaged  in  business  itself,  it  was 
said :  **  This  contention  overlooks  the  fact 
that  the  association  is  not  the  only  one  pro- 
ceeded against;  but  that  its  officers  and  the 
members  of  its  executive  committee,  as  well 


as  its  membership  generally,  are  included  in 
the  proceedings  as  parties  and  made  subject 
to  the  commission's  order.  The  language  of 
the  act  affords  no  support  for  the  thought 
that  individuals,  partnerships,  and  corpora- 
tions can  escape  restraint,  under  the  act, 
from  combining  in  the  use  of  unfair  methods 
of  competition,  merely  because  they  em- 
ploy as  a  medium  therefor  an  unincorporated 
voluntary  association,  without  capital  and 
not  itself  engaged  in  commercial  business." 
National  Harness  Mfrs.'  Assoc,  v.  Federal 
Trade  Commission,  (C.  C  A.  6th  Cir.  1920) 
268  Fed.  705. 


Vol.  IV,  p.  577,  sec.  5  [A].    [First 

ed.,  1916  Supp.,  p.  114.] 

Conatitntionality. — ^This  section  is  consti- 
tutional. Hurst  t*.  Federal  Trade  Commis- 
sion, <K.  D.  Va.  1020)  268  Fed.  874; 
National  Harness  Mfrs.'  Assoc,  r.  Federal 
Trade  Commission,  (C  C.  A.  6th  Cir.  1920) 
268  Fed.  705. 

Distinction  between  this  and  CUsrton 
Act. — **  In  considering  the  cases  which  arise 
under  the  jurisdiction  of  the  Federal  Trade 
Commission,  the  distinction  between  the  Clay- 
ton Act  [see  9  Fed.  Stat.  Ann.  2d  ed.  730] 
and  the  act  which  creates  and  defines  the 
jurisdiction  and  duties  of  the  Federal  Trade 
Commissi<m  must  be  kept  in  mind.  The 
purposes  of  the  Clayton  Act  and  of  the  Fed- 
eral Trade  Conunission  Act  are  different. 
The  CIayt<Mi  Act  is  intended  for  the  prohibi- 
tion of  contracts  and  combinations  in  re- 
straint of  trade  which  are  of  sufBcient  foroe 
of  (^preeeion  or  coercion  as  amount  to  a 
monopoly  or  trust.  In  order  for  the  govern- 
ment to  succeed  in  an  equity  or  criminal 
action,  or  for  a  private  litigant  to  succeed, 
where  he  seeks  damages  as  a  result  of  such 
alleged  trust  or  combination,  each  must 
successfully  bear  the  burden  of  establishing 
a  combination  which  restrains  trade.  Ko 
such  obligation  is  imposed  upon  the  Federal 
Trade  Commission  before  its  order  may  issue 
requiring  an  individual,  partnership,  or  cor- 
poration engaged  in  commerce  to  desist  from 
a  practice  which  might  lead  eventually  to 
an  unlawful  trust  or  combination  which 
would  be  in  restraint  of  trade.  Section  6  of 
the  Federal  Trade  Act  prohibits  unfair  meth- 
ods of  competition  in  commerce,  declaring 
them  unlawful.  This  act  forbids  all  unfair 
methods  of  competition.  It  does  not  define 
what  is  unfair  competition,  but  leaves  that 
to  the  commission  for  determination.  Sec- 
tion 5  provides  that  the  commission  is  em- 
powered and  directed  to  prevent  persona, 
partnerships,  or  corporations,  except  banks 
and  common  carriers  subject  to  the  acts  to 
regulate  commerce,  by  using  methods  of  un- 
fair competition  in  commerce.  It  will  thus 
be  observed  that  there  is  no  restriction  or 
qualification  to  the  powers  thus  conferied. 
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but  the  method  of  commerce  must  be  un- 
fair." Beech-Nut  Packing  Co.  p.  Federal 
Trade  GonmiiBsion,  (C.  C.  A.  2d  Cir.  1920) 
264  Fed.  885,  per  Manton,  C.  J.,  in  concurr- 
ing opinion. 

CommiBsion  as  censor  of  commercial 
morals. — "The  commisison  is  not  made  a 
censor  of  commercial  morals  generally.  Its 
authority  is  to  inquire  into  unfair  methods 
of  competition  in  interstate  and  foreign  com- 
merce, if  80  doing  will  be  of  interest  to  the 
public,  and  if  such  method  of  competition  is 
prohibited  by  the  act  to  issue  an  order  re- 
quiring the  person  or  corporation  using  it 
to  cease  and  desist  from  doing  so."  Winsted 
Hosiery  Co.  v.  Federal  Trade  Commission, 
(€.  C.  A.  2d  Cir.  1921)   272  Fed.  957. 

Necessity  that  unfair  competition  relate  to 
interstate  commerce. — This  section  does  not 
apply  to  a  contract  of  sale  made  and  per- 
formed in  the  same  state.  Quincy  Oil  Co.  r. 
Sylvester,  (Mass.  1921)  130  N.  E.  217,  14 
A.  L.  R.  111. 

In  Ward  Baking  Co.  v.  Federal  Trade  Com- 
miasion,  (C.  C.  A.  2d  Cir.  1920)  2M  Fed. 
330,  it  was  held  that  where  a  baking  com- 
pany transported  its  bread  in  its  own  wagons 
to  another  state,  and  the  drivers  of  such 
wagons  called  at  the  retail  stores  in  the 
latter  state  and  sold  the  bread  to  such  re- 
tailers as  desired  to  buy,  this  did  not  consti- 
tute interstate  commerce  and  that  an  order 
of  the  trade  commission  in  regard  thereto 
was   unauthorized. 

Voluntary  unincorporated  association, — 
The  Federal  Trade  Commission  has  jurisdic- 
tion in  the  case  of  a  voluntary  imincorpo- 
rated  association  of  manufacturers  where  the 
members  of  the  association  are  engaged  in 
interstate  commerce  and  such  commerce  is 
claimed  to  have  been  directly  affected  by 
the  alleged  unfair  methods  of  competition. 
National  Haj'ness  Mfrs.'  Assoc,  r.  Federal 
Trade  Commission,  (C.  C.  A.  dth  Cir.  1920) 
268   Fed.   705. 

Oiving  gratuities  to  employees  of  cus- 
tomer.— The  Federal  Trade  Commission  has 
jurisdiction  to  determine  whether  the  giving 
of  money  or  other  gratuities  to  employees  of 
a  customer  without  the  knowledge  or  con- 
sent of  their  employer  as  an  inducement  to 
influence  the  employees  or  owners  to  pur- 
chase supplies  is  in  violation  of  this  act  and 
if  it  determines  that  it  is  then  to  order  such 
acts  to  cease.  Hurst  i>.  Federal  Trade  Com- 
mission,  (E.  D.  Va.  1920)   268  Fed.  874. 

£lement8  to  be  considered. — "  Freedom  of 
access  to  the  consumer,  and  the  entire  ab- 
sence of  monopoly  and  nondeprivation  of  the 
public,  have  been  regarded  as  an  important 
element  in  the  decision  of  cases  of  alleged 
unfair  business  competition."  Curtis  Pub. 
Co.  V,  Federal  Trade  Couunission,  (C.  C.  A. 
3d  Cir.  1921)  270  Fed.  881. 

Damage  as  immaterial. — The  fact  that  no 
damage  has  been  shown  i&  i^imaterial  as  the 
remedy  afforded  by  the  statute  is  preventive 
not  compensatory.     National  Harness  Mfrs.' 


Assoc,      t*.      Federal      Trade      Commission, 
(C.  C.  A.  eth  Cir.  1920)  268  Fed.  705. 

Prevention  of  competition  as  to  resale 
price. — ^A  confpany  in  selling  its  product*  to 
such  purchasers,  principally  wholesalers  and 
jobbers,  as  do  not  resell  at  a  price  lower  than 
that  fixed  by  the  company  and  in  refusing 
to  sell  to  such  as  do,  with  the  purpose  of 
eliminating  competition  in  the  sale  of  the 
company's  products  does  not  engage  in  an 
unfair  method  of  competition  in  violation 
of  this  provision.  Beech-Nut  Packing  Co.  i?. 
Federal  Trade  Commission,  (C.  C.  A.  2d  Cir. 
1920)   264  Fed.  885,  wherein  the  court  said: 

"The  ground  upon  which  the  conclusion 
of  law  rests  is  that  the  method  is  unfair, 
because  it  stifles  competition  and  so  restrains 
trade.  The  obvious  purpose  of  the  respondent 
is  to  prevent  any  competition  as  to  the  re- 
sale price  between  purchasers  of  its  products, 
i^ch  a  method,  founded  upon  an  agreonent 
between  a  manufacturer  and  purchasers 
severally,  was  held  to  be  a  violation  of  the 
Sherman  Act  in  Dr.  Miles  Medical  Co.  v.  Park 
A  Sons  Co.,  220  U.  S.  373,  31  Sup.  Ct.  376, 
55  L.  ed.  502.  It  is  difficult  to  say  why  a 
different  conclusion  should  be  reached,  if  the 
same  result  is  attained  by  acquiescence  and 
co-operation  without  express  agreement  be- 
tween the  manufacturer  and  his  purchasers 
severally.  Eastern  States  Retail  Lumber 
Association  v.  United  Statee,  234  U.  S.  600; 
34  Sup.  Ct.  951,  58  L.  ed.  1490,  L.  R  A. 
1915 A,  788.  But  we  understand  the  Supreme 
Court  to  hold  in  United  States  t\  Colgate 
A  Co.,  250  U.  S.  300,  39  Sup.  Ct.  465,  63 
L.  ed.  992,  that  a  similar,  but  less  drastic, 
method  of  sale  constitutes  merely  the  exer- 
cise of  a  man's  right  to  do  what  he  will 
with  his  own,  and  is  not  obnoxious  to  the 
Sherman  Act." 

Customers  misled  by  labels  on  goods. — 
Where  labels  on  goods  were  thoroughly  estab- 
lished and  understood  in  the  trade  and  there 
was  no  passing  off  of  one  manufacturer's 
goods  as  those  of  another,  and  no  combina- 
tion in  restraint  of  trade  or  to  create  a 
monopoly,  the  fact  that  some  customers  were 
misled  by  the  labels  or  that  some  dealers 
deliberatelv  deceived  theiu  as  to  their  mean- 
ing  has  been  held  not  to  constitute  unfair 
competition  within  the  meaning  of  this  act. 
Winsted  Hosier v  Co.  v.  Federal  Trade  Com- 
mission, (C.  C.  A.  2d  Cir.  1921)  272  Fed.  957. 

Condition  as  to  use  of  leased  devices. — ^A 
condition  imposed  by  the  sellers  of  gasoline 
that  devices  leased  by  them  to  the  retailers 
for  the  storing  and  vending  of  gasoline  shall 
be  used  by  the  latter  solely  for  the  handling 
of  the  product  of  the  sellers  is  not  a  situa- 
tion which  constitutes  an  "unfair  method 
of  competition  "  within  the  meaning  of  this 
section.  Standard  Oil  Co.  r.  Federal  Trade 
Commission,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  478. 

"The  practice  of  leasing,  at  a  nominal 
rental,     tanks     and     automatic     measuring 
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pumps,  for  the  storing  and  distributing  of 
gasoline,  upon  condition  that  the  tanks  and 
pumps  BO  leased  be  used  by  the  lessee,  the 
retailer,  exclusively  for  the  purpose  of  stor- ' 
ing  and  marketing  gasoline  purchased  from 
the  lessor,"  is  not  a  violation  of  this  section. 
Canfield  Oil  Co.  i?.  Federal  Trade  Gommia- 
sion,  (C.  C.  A-  6th  Cir.  1921) '274  Fed.  571. 

Contract  between  magazine  pubtiaher  and 
agent. —  In  Curtis  Pub.  Co.  r.  Federal  Trade 
Commission,  (C.  C.  A.  3d  Cir.  1921)  270 
Fed.  881,  Gontracte  between  a  magazine  pub- 
lisher and  its  agents  were  held  not  to  con- 
stitute unfair  competition. 

Dealers  with  same  name  inrading  each 
other's  territory. — Where  two  persons  of  the 
same  name  carry  on  similar  businesses  one  as . 
a  retailer  and  the  other  as  a  wholesaler,  it  is 
not  unfair  competition  for  the  retailer  to 
expand  his  business  into  a  wholesale  one 
and  invade  the  territory  of  the  other,  where 
there  is  no  similarity  in  the  labels  of  the 
goods.  To  prohibit  such  expansion  would 
interfere  with  the  fundamental  rights  of 
reasonable  trade  competition,  and  with 
reasonable  and  commendable  purposes  of 
trade  enterprise  through  expansion.  Walker 
V.  Walker  Bros.  Co.,  (C.  C-  A.  1st  Cir.  1921) 
271  Fed.  395,  wherein  it  was  said: 

"Unfair  competition  cannot  be  said  to 
result  from  the  idea  that  a  single  salesman 
sought  to  palm  off  one  Walker  product  for 
another  W^alker  product;  and  this  would  be 
so,  whether  it  was  in  the  wholesale  or  retail 
trade. 

"  Unfair  competition  in  commerce  results 
from  actual  misdoings,  or  from  an  assembly 
of  circumstances,  which  are  calculated,  in 
and  of  themselves,  to  mislead  the  public,  or, 
as  it  is  sometimes  expressed,  *  the  average 
trade.' 

"  We  fail  to  see  anything  unreasonable  in 
the  efforts  of  a  business  concern  to  expand 
its  enterprise  by  carrying  it  into  broader 
fields  and  into  larger  and  broader  ways  of 
doing  business.  We  cannot  avoid  the  view 
that  restraints  upon  business  expansion 
would  be  an  unreasonable  restraint,  and  an 
unreasonable  hamper,  not  only  of  the  natural 
trade  ambition,  but  of  the  broad  right  of 
opening  free  competition. 

"  It  is  quite  true,  in  cases  of  unfair  com- 
petition, in  the  usual  phase,  that  the  ques- 
tion of  good  or  bad  faith,  while  upon  another 
phase  the  question  would  be  whetner  a  situa- 
tion, in  and  of  itself,  without  regard  to  the 
question  of  good  or  bad  faith;  the  ways  and 
means  are,  in  and  of  themselves,  calculated 
to  deceive  members  of  the  public  into  buy- 
ing one  thing  when  they  think  they  are 
getting  another.  The  questions  always  are 
whether  trade  is  being  unfairly  interfered 
with,  and  whether  the  public  is  being  cheated 
into  buying  and  paying  for  something  which 
it  is  not,  in  fact,  getting.  It  is  true  that 
the  defendants'  goods  as  well  as  the  plain- 
tiffs', carried  the  name  'W^alker';  but  that 
was  a  rightful  name  which  they  had  used 
for  many  years.    It  cannot  be  seen  that  this 


involves  deceitful  similitude,  because  it  was 
their  own  name,  and  because  the  goods  bore 
distinctive  descriptions  and  designations  of 
the  product  of  the  Philadelphia  Walkers*" 

Vol.  IV,  p.  578,  sec.  5  [B].    [First 

ed.,  1916  Supp.,  p.  114.] 
Order  against  voluntary  association^^ 
"  The  order  may  be  enforced  by  reaching  the 
officers  and  members,  personally  and  in- 
dividually. A  voluntary  association,  having 
many  members^  may  be  brought  into  court 
by  service  on  its  cheers  and  such  of  its 
members  as  are  known  and  can  be  con- 
veniently reached,  sufficient  being  served  to 
represent  all  the  diverse  interests.'*  National 
Harness  Min.*  Assoc,  v.  Federal  Trade  Com- 
mission, (C.  C.  A.  6th  Cir.  1920)  268  Fed. 
705. 

Vol.  IV,  p.  578,  sec.  5  [C].    [First 

ed.,  1916  Supp.,  p.  114.1 
Finding  of  commission  as  conclusive. — 
"  The  facts  as  found  by  the  commission, 
being  supported  by  testimony,  are  conclusive ; 
but  the  effect  of  them  is  a  question  of  law, 
to  be  expressed  in  a  conclusion  of  law." 
Beech-nut  Padcing  Co.  V,  Federal  Trade 
Commission,  (C.  C.  A.  2d  Cir.  1920)  264 
Fed.  886. 

"  While  the  act  provided  that  the  findings 
of  fact  made  by  the  Commission  were  final 
and  conclusive,  it  still  remained  the  duty 
of  the  supervising  court  to  determine  the 
same  legal  questions  which  a  supervising 
court  had  in  reviewing  actions  of  the  trial 
court,  namely,  whether  under  all  the  facts 
found  by  the  Trade  Commission  a  case  of 
unfair  business  competition  was  established." 
Curtis  Pub.  Co.  v.  Federal  Trade  Commis- 
sion, (C.  C.  A.  3d  Cir.  1921)  270  Fed.  881. 
One  function  of  the  Trade  Commission  is 
to  discover  and  prohibit  in  the  beginning 
practices  which  tend  to  "unfair  methods  of 
competition  '*  but  an  inference  from  the  facts 
as  found  by  the  commission  is  a  question  of 
law  for  the  court.  Standard  Oil  Co.  i;. 
Federal  Trade  Commission,  (C.  C.  A.  2d  Cir. 
1921)   273  Fed.  478. 

Vol.  IV,  p.  578,  sec.  5  [D].    [First 

ed.,  1916  Supp.,  p.  114.] 

Review  by   Circuit  Court   of   Appeals. — 

**  The  commission  is  given  full  power  and 
authority  to  investigate,  make  findings  of 
fact,  and  render  its  judgment  and  order  in 
relation  thereto,  and  l^fore  the  same  is 
carried  into  efi'ect,  the  judgment  of  the  Cir- 
cuit Court  of  Appeals,  the  second  highest 
court  under  the  government,  is  to  be  sought 
by  the  conunission,  to  enforce  its  order,  and 
any  party  required  by  such  order  to  cease 
and  desist  from  using  such  method  of  com- 
petition may  obtain  a  review  of  such  order 
in  the  Circuit  Court  of  Appeals,  by  filing  its 
written  petition  praying  therefor.    The  action 


526 


FED.  STAT.  ANN.— 1921  SUPP. 


of  the  Circuit  Court  of  Appeals  is  final,  save 
that  when  its  interposition  is  sought  by  the 
conunissioD,  certiorari  lies  from  its  decision 
to  the  Supreme  Court  of  the  United  States. 
The  jurisdiction  of  the  Circuit  Court  of 
Appeals  to  enforce,  set  aside,  or  modify 
orders  of  the  commission,  is  exclusive.  In 
all  of  the  proceedings,  whether  before  the 
commission  or  the  court,  the  amplest  pro- 
vision is  made  for  notice  to  and  full  hearing 
of  all  parties  interested,  and  for  this  court, 
[the  district  court]  for  any  of  the  reasons 
urged,  to  anticipate  by  injtmction  the  action 
of  the  commission,  and  the  judgement  of  the 
court  charged  under  the  law  with  the  review 
thereof,  would  be  clearly  an  usurpation  of 
authority."  Hurst  f>.  Federal  Trade  Com- 
mission,  (E.  D.  Va.  1920)   268  Fed.  874. 

Scope  of  review. — ^As  to  the  scope  of  review 
by  the  Circuit  Court  of  Appeals  it  is  said 
by  that  court: 

"Now,  it  is  very  apparent  that,  where  the 
supervisory  review  by  the  Circuit  Court  of 
Appeals,  which  Congress  invoked,  provided 
that  that  court  'shall  have  power  to  make 
and  enter  upon,  the  pleadings^  testimony  and 
proceedmga  set  forth  in  such  transcript,  a 
decree,'  it  is  the  province,  and  indeed  the 
duty,  of  the  reviewing  court,  to  consider  not 
merely  the  findings  of  the  Commission,  but 
the  whole  record,  the  whole  proofs,  and  the 
whole  proceeding,  and  to  say,  first,  whether, 
in  view  of  all  the  proofs,  the  limited  facts 
found  b^  the  Commisfiion  really  passed  on 
the  pertinent  and  decisive  facts,  and  so  war- 
ranted an  injunction;  and,  second,  if  such 
limited  facts  do  not  reach  the  merits,  and 
do  not  alone  legally  justify  and  warrant  a 
decree  of  unfair  competition  and  injunctive 
relief,  then,  since  Congress  has  enacted  the 
Circuit  Courts  of  Appeals  'shall  make  and 
enter  upon  the  pleadingsj  testimony  and  pro- 
eeedmps  set  forth  in  such  transcript,  a  decree 
affirming,  modifying  or  setting  aside  the 
order  of  the  Commission,'  it  is  quite  clear 
that  it  is  not  only  the  province,  but  the 
duty,  of  the  Circuit  Court  of  Appeals,  and 
indeed  the  expressed  purpose  of  Congress 
that  such  reviewing  court  should  itself 
examine  the  pleadings,  the  entire  testimony 
and  proceedings,  and  upon  such  inclusive 
examination  determine  whether  the  facts 
found  by  the  Commission  and  the  proofs  on 
which  the  Commission  made  no  findings,  and 
which  the  court,  in  the  absence  of  such 
fhiding,  itself  finds  and  determines,  legally 
established  a  case  of  unfair  business  com- 
petition by  the  Curtis  Company."  Curtis 
Pub.  Co.  r.  Federal  Trade  Commission,  (C. 
C.  A.  3d  Cir.  1^1)  270  Fed.  881. 

Mode  of  ezerdaing  power  to  review/— 
The  Circuit  Court  of  Appeals  says  in  this 
connection : 

"  In  pasting  this  act  and  granting  to  a 
oonunission  power,  in  a  new  and  untested 
field,  to  issue  injunctions  which  should  stop 
and  prohibit  conunerce,  we  are  of  opinion 
that  Congress,  in  invoking  the  reviewing 
supervision    of    federal    courts,    experienced 


in  review,  meant  that  those  courts  should 
exercise  that  reviewing  power  as  they  had 
been  accustomed  to  do  it  theretofore."  Curtis 
Pub.  Co.  t;.  Federal  Trade  Commission,  (C. 
C.  A.  3d  dr.  1921)   270  Fed.  881. 

Vol.  IV,  p.  580,  sec.  6  [A].    [First 

ed.,  1916  Supp..  p.  115.1 

ConBtitutionality. —  This  section  is  con- 
stitutional. Hurst  V.  Federal  Trade  Commis- 
sion,  (£.  D.  Va.  1920)   263  Fed.  874. 

Vol.  IV,  p.  581,  sec-  9.     [First  ed., 
1916  Supp.,  p.  117.] 

Constitutionality. —  This  section  is  con- 
stitutional. Hurst  r.  Federal  Trade  Commis- 
sion,  (E.  D.  Va,  1920)  268  Fed.  874. 

Right  to  attack  statute. —  One  cannot 
attack  this  Act  on  the  ground  that  this  pro- 
vision violatea  the  provision  of  the  Fourth 
Amendment  against  "unreasonable  searches 
and  seizures,"  where  the  commission  has  not 
attempted  to  exercise  the  powers  conferred 
by  this  and  the  following  section.  National 
Harness  Mire.'  Assoc,  v.  Federal  Trade  Com- 
mission, (C.  C.  A.  6th  Cir.  1920)  26S  Fed. 
705. 

Vol.  IV,  p.  583,  sec.  10.    [First  ed., 

1916  Supp.,  p.  118.1 

Conititntioiiality. —  This  section  is  con- 
stitutional. Hurst  r.  Fcieral  Trade  Commis- 
sion, (E.  D.  Va.  1920)   266  Fed.  874. 

1918  Supp.,  p.  387.     [Initial  carrier 
of  goods,  etc] 

See  also  annotation  under  sec.  20  [K], 
supra^  this  title,  p.  515. 

Amendment  as  altexing;  mle  regardins 
liability  for  baggage. —  This  amendment  to 
the  Cummins  Amendment  did  not  alter  the 
rule  regarding  liability  for  baggage.  Under 
this  act  carriers  may  limit  liability  of  bag- 
gage by  published  tariffs.  Galveston,  etc., 
R.  Co.  V.  Woodborv,  (1920)  264  U.  S.  357, 
41  Sup.  Ct.  114,  65  U.  S.  (L.  ed.)  — ,  re- 
versing  (Tex.  1919)  209  S.  W.  432. 

Limitation  of  liability  as  to  baggage. — 
Change  made  by  this  act  in  Cummins  Amend- 
ment recognized  and  applied.  Culbreth  «. 
Martin.  (1920)   179  N.  C.  678,  103  8.  E.  374. 

Limitation  must  be  in  accordance  with 
niles. — Even  though  the  Interstate  Commerce 
Commission,  under  the  authority  conferred 
upon  it  by  said  statute,  has  adopted  and 
promulgated  regulations  by  which  such  limi- 
tation of  liability  may  be  effected  as  to  all 
property  in  interstate  shipment,  except 
ordinary  live  stock,  and  in  compliance  with 
such  regulations  a  carrier  has  filed  and 
published  and  put  into  effect  its  tariffs  and 
rules  for  maintenance  of  rates  dependent 
upon  value  declared  in  writing  by  the  ship- 
per or  agreed  upon  in  writing  as  the  released 
value  of  the  property,  approved  by  said  com- 
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mission,  it  ranains  liable  for  such  full  actual 
loss,  damage,  or  injury,  in  the  case  of  any 
particular  shipment,  unless  it  takes  from  the 
8hii^>«r  a  written  declaration  of  the  value 
of  the  property,  or  a  written  agreement  with 
him  upmi  the  released  value  thereof,  signed 
by  him.  In  such  case  the  delivery  to  the 
shipper,  of  a  receipt  executed  by  the  carrier, 
in  which  there  is  no  statement  oi  value  signed 
by  the  shipper,  does  not  relieve  the  latter 
from  liability  based  upon  full  actual  value, 
even  though  the  rate  charged  for  carriage 
of  the  property  is  the  same  as  would  have 
been  legally  charged  upon  the  minimum 
value  of  the  property,  under  the  regulations 
and  tariffs  validly  promulgated,  posted,  and 
maintained.  Linden  burg  v,  American  B. 
Express  Co.,   (W.  Va.  1021)    106  S.  £.  884. 

Szteat  of  liability. —  Under  the  act  of 
Congress  passed  August  9,  1916,  known  as 
the  **  Second  Cummins  Amendment "  to  the 
Interstate  Commerce  Act,  a  common  carrier 
is  liable  lor  the  full  actual  loss,  damage,  or 
injury  to  ordinary  live  stock  received  by  it 
for  shipment  in  interstate  commerce,  caused 
by  it  or  any  connecting  carrier  to  which  it 
ia  delivered,  and  for  such  loss,  damage,  or 
injury  to  any  other  property  so  received, 
except  baggage,  unless,  by  the  action  of  the 
Interstate  Commerce  Commission  and  itself, 
exoneration  from  such  liability  and  adoption 
of  a  limited  one,  based  upon  a  declared  or 
agreed  value,  are  effected.  Lindenburg  v. 
American  R.  Express  Co.,  (W.  Va.  1921) 
106  Atl.  884. 

Burden  of  negativing  negligence. —  "The 
value  of  the  hog  shipped  having  been  agreed 
upon  by  the  parties,  and  the  rate  fixed  in 
accordance  with  the  value,  it  is  specifically 
provided  by  the  federal  statute  (1916-1917, 
30  Stat.  I,  c.  SOI,  p.  441)  that  a  special  con- 
tract of  shipment  may  not  be  made  relative 
to  certain  live  stock  (including  hogs)  so  as 
to  release  the  carrier  of  any  of  its  common- 
law  duties,  or  restricting  the  valuation.  This 
then  leaves  the  carrier  as  an  insurer,  under 
the  rule  declared  in  A.  C.  L.  R.  R.  Co.  i*.  Rice, 
169  Ala.  266,  268,  269,  62  South.  018,  20 
L.  R.  A.  (K.  8.)  1214,  Ann.  Cas.  1912B,  389. 
This  rule  as  there  stated,  and  which  it  is 
unnecessary  for  us  here  to  repeat,  places  the 
burden  upon  the  carrier  in  cases  such  as  the 
one  at  bar  of  acquitting  itself  of  negligence 
in  case  of  damage  to  live  stock  received  for 
shipment."  American  R.  Express  Co.  v,  Dun- 
naway,  (1920)  17  Ala.  App.  649,  88  So.  60. 

1920  Supp.,  p.  77,  sec.  206(a). 

Claim  affected  in  generaL— "The  statute 
was  not  intended  to  provide  that  every  claim 
with  relation  to  the  property  which  had  pre- 
viously been  in  the  government's  possession 
must  be  brought  against  the  United  States, 
nor  did  the  statute  intend  that  the  govern- 
ment should  thus  indirectly  become  liable 
for  anything  more  than  those  acts  for  which 
the  government  should  be  properly  responsi- 
ble."   The  Arizona,  (E.  D.  K.  Y.  1920)   267 


Fed.  598,  wherein  it  was  further  said  that 
this  section  was  to  be  construed  as  meaning 
that  the  claim  must  have  as  a  proximate 
cause  possession  and  use  by  the  government. 

Suit  in  rem. — This  section  does  not  bar 
a  suit  in  rem  against  a  boat  for  salvage 
services.  The  Arizona,  (E.  D.  K.  Y.  1920) 
267  Fed.  598. 

Return  of  corporation  to  private  ownership 
as  affecting  prior  liability.— The  liability  of 
a  carrier  for  negligence  occurring  while  it 
was  being  operated  under  a  lease  made  under 
Act.  of  Aug.  29,  1916  (9  Fed.  Stat.  Ann. 
(2d  ed.)  1095),  is  not  affected  by  the  return 
of  the  corporation  to  private  ownership.  Gil- 
liam 9.  Atlantic  Coast  Line  R.  Co.,  (1920) 
179  X.  C.  508,  lOS  S.  E.  10. 

The  carrier  may  be  joined  in  an  action 
against  the  federal  agent  for  a  cause  arising 
during  federal  control.  Parker  c.  Seaboard 
Air  line  R.  Co.,  (1921)  181  N.  C.  95,  106 
S.  E.  755. 

Substitution  of  agent.— ''We  hold  that 
under  said  Transportation  Act  of  1920,  it 
is  proper  to  substitute  John  Barton  Payne, 
the  agent  designated  by  the  President  under 
said  section  206,  paragraph  (a),  as  defend- 
ant in  this  case,  in  lieu  and  in  place  of  both 
the  railroad  company  and  the  former 
Director  General  of  Railroads.  The  said 
Act  of  1920  contemplates  that  such  agent 
shall  be  so  substituted,  without  reference  to 
whether  the  suits  of  the  character  desig- 
nated, of  which  the  suit  before  us  is  one, 
were  pending  against  the  railroad  company, 
or  the  former  Director  General  of  Railroads, 
or  both.'*  Adams  v.  Quincy,  etc.,  R.  Co., 
(Mo.  1921)  229  S.  W.  790.  See  also  Kersten 
r.  Hines,  (1920)  288  Mo.  623,  223  S.  W.  586. 

As  to  the  effect  of  the  act  on  pending 
actions  and  the  necessity  of  aubfetituting 
the  federal  agent  for  the  Director  General, 
the  court  said  in  Hines  v.  Collins,  (Tex. 
1921)    227   S.  W.   332: 

**'  Wc  are  inclined  to  the  opinion  that  it 
was  the  intention  of  the  legislation  that 
these  suits  should  be  prosecuted  further  only 
under  the  provisions  of  section  206  of  the 
act.  It  must  be  remembered  that  the  gov- 
ernment can  be  sued  only  by  its  permission. 
So  that  the  language  authorizing  the  suit 
is  naturally  permissive.  If  in  granting  the 
privilege  a  particular  method  of  proceeding 
is  provided  this  would  be  exclusive.  Com- 
monwealth Bonding  &  Casualty  Ins.  Co.  v, 
Bowles,  192  S.  W.  612.  It  is  the  rule  that 
general  provisions  are  controlled  and  limited 
by  more  specific  provisions  in  reference  to 
the  same  subject.  Section  202,  in  which  tha 
more  general  language  concerning  the  settle- 
ment and  adjustment  of  questions  or  dis- 
putes arising  out  of  federal  control  was  used, 
is  in  a  setting  of  provisions  dealing  with 
other  kinds  of  claims,  and  provides  a  sepa- 
rate fund  for  their  payment.  Section  206 
deals  specifically  with  the  subject  of  litiga- 
tion of  this   character,  and  provides  a  dif- 
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^Cerent  iujid  for  the  payment  of  the  judgments 
^at  might  be   rendered   in  euch   cases.     A 
provlBion    lor    the   substitution    of    another 
.agent  who  should  represent  the  government 
•  in   the   conduct   of   such    litigation,   already 
instituted,  would  not  be  unconstitutional,  as 
depriving  the  litigant  of  a  vested  right,  as 
Vtiis  relates  merely  to  the  remedy,  and  does 
^not  affect  the  right  itself.    Ettor  v.  City  of 
•Tacoma,  228  U.  S.  148,  33  Sup.  Ct.  428,  57 
'L.   ed.    773.      Even   if   the   President   might 
.have  granted  authority  to  the  agents  named 
by  him,  in  pursuance  to  the  general  author- 
ity  conferred    by   sections   202   and   211    to 
conduct  this  litigation,  yet  it  does  not  appear 
|;hat.the  President  and  his  agents,  appointed 
in^piiTsuance  thereto,  have  acted  under  this 
,  authority.     On  the   contrary,  the  President 
.has  named  an  agent  under  section  206,  and 
jthe  agents  and  attorneys  who  had  thereto- 
•fore    been    conducting    the    litigation    under 
other   authority   granted   before   the   act   of 
JFebrujary  28,  1920,  are  in  effect  denying  their 
authority  to  further  act  for  the  government 
{n  this  litigation.     In  this  respect  this  case 
'.might  be  distinguished  from  that  of  the  case 
of  Ke^ne  v.  Hines,  aupra. 

"The  further  question  then  arises  as  to 
'whether,  since  the  titular  defendant  would 
(be  the  same,  before  and  after  the  substitu- 
tion, it  would  be  necessary  to  go  through 
'^the  form  of  substitution,  including  the  serv- 
ice of  process  on  such  defendant.  We  con- 
fers that  we  have  not  arrived  at  a  conclusion 
'as  to' this  question  entirely  satisfactory  to 
'ourselves.  On  the  one  hand,  it  appears  rea- 
'sonable  to  conclude  that  it  was  probably  the 
'purpose  of  the  President  in  appointing  said 
'Walker  D.  Hines,  as  agent  to  conduct  such 
litigatioUj  to  provide  for  the  continuance  of 
,the  suits  then  pending  without  a  break,  it 
'being  perhaps  contemplated  that  the  said 
a^ent  would  use  the  same  agencies  as  he  had 
theretofore  employed  in  the  defense  of  such 
litigation  and  proceed  with  the  same  without 
delay.  On  the  other  hand,  a  substitution  of 
jiarties  ordinarily  requires  a  service  of  proc- 
ess on  the  party  substituted  in  case  he  does 
hot  voluntarily  appear.  White  v.  Johnson, 
50  Am.  St  Bep.  741.  It  is  also  true  that 
where  the  same  person  is  sued  in  a  different 
capacity  service  upon  him  in  his  new  capacity 
'is  required  before  the  suit  may  proceed. 
'Henderson  t?.  Kissam,  8  Tex.  49;  Enc.  of 
Tleading  &  Practice,  vol.  20,  p.  967.  We  may 
assiime  that  the  Director  General  had  no  per- 
sonal knowledge  as  to  the  many  suits  that 
were  pending  at  the  time  of  the  termination 
'of  federal  control,  and  that  upon  his  appoint- 
'ibent  as  agent  to  conduct  this  litigation  he 
could  have  employed  different  agents  than 
those  who  had  been  theretofore  representing 
him  in  his  other  capacity;  and  it  may  be 
That,  in  the  absence  of  the  voluntary  appear- 
ance by  his  duly  constituted  agents  acting 
*for  him  in  his  new  capacity,  he  had  the  right 
ta  rely  upoA  formal  substitution  being  made 


and  service  had  in  the  regular  way  upon  such 
agents  as  he  might  appoint  to  represent  him, 
in  accordance  with  the  provisions  of  section 
206  of  the  act.  We  reverse  the.i^ase  <m  other 
grounds,  but  suggest  that  it  would  \^  the 
safest  policy,  under  the  ciroutsfltaiices,  to 
require  a  formal  substitution  of.  the  present 
agent  representing  the  government  in  the 
conduct  of  this  litigaium.*' 

Where  a  judgment  has  been  rendered 
against  a  carrier  and  the  Director  General, 
the  agent  appointed  under  this  section  wiU 
on  motion  be  substituted.  Oundlaeh  v.  Chi- 
cago, etc.,  R.  Co.,  (1920)  172  Wis.  488,  179 
N.  W.  985. 

Sabstitution  in  Appellate  .Court. — 'H'he 
plaintiff,  respondent  in  this  case,  ini  hie  brief 
•here  and  now  respectfully  moves  the 
{Supreme  Court  to  make  a  proper  order  of 
substitution  ...  as  has  been  repeatedly 
done.*  Such  substitution  was  made  by  thite 
court  in  Kersten  v.  Hines,  223  S.  W.  S8<, 
and  is  not  without  precedent  elftewherob  In 
Gundlach  t;.  Railroad,  (Wis.)  179' N.  W.  986, 
said  John  Barton  Payne,  as  such  agent,  was 
substituted,  as  sole  defendant,  instead  of 
the  railroad  company  and  the  federal  Director 
General,  after  affirming  a  judgment  again^ 
both  of  them  by  amending  the  mandate.  Thfb 
substitution  was  made  on  motion  of  the  de- 
fendants in  thB,t  case.  But  we  hold  that 
such  substitution  can  be  made  on  Jnotion 
of  either  or  any  party  to  a  suit  of  the  char- 
acter designated  in  said  Transportation  Act. 
Consequently,  'John  Barton  Payne,  Agent 
designated  by  the  President,  under  the  Trans- 
portation Act  of  1920,'  is  hereby  substituted 
for  the  appellants,  defendants  below,  as  sole 
defendant  and  appellant  in  this  cause." 
Adams  v,  Quincy,  etc.,  R.  Co.,  (Mo.  1921) 
229  S.  W.  790. 

Waiver  of  notice  of  substitution.— In 
Payne  v.  White  House  Lumber  Co.,  (Tex. 
1921)  231  S.  W.  417,  in  upholding  a  sub- 
stitution without  notice,  by  supplemental 
petition  of  the  agent  appointed  under  this 
act  the  court  said: 

"  In  this  state,  while  notice  or  citation 
is  ordinarily  required  to  bring,  in  a  new 
party,  yet  such  notice  or  citation  may  be 
waived  by  making  an  appearance,  and  we 
think  under  the  facts  of  this  case  that  the 
court  wad  justified  in  holding  that  the,  at- 
torney, whose  names  were  signed  to  the 
pleadings  of  Hines,  were  in  fact  the  attor- 
neys representing  John  Barton  Payne,  Agent, 
under  the  Transportation  Act.  We  take 
judicial  notice  of  the  fact  that  he  was  the 
agent  for  the  company,  some  time  prior  to 
the  trial  of  this  case  in  the  lower  court, 
and  that  Hines  was  no  longer  a  Director 
General  or  entitled  to  represent  the  govern- 
ment at  that  time.  If  Hines  was  dismissed 
from  the  case  by  the  appellee  in  a  supple- 
mental petition,  and  by  order  of  the  court, 
it  was  rather  a  strange  and  anomalous,  pro- 
cedure for  him  to  still  remain  in  the  Trial 
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Court  and  make  a  •  complete  defense  to  the 
cause  of  action  alleged  as  a  party  to  the 
suit,  when  he  was  no  longer  a  party,  and 
that  John  Barton  Payne  should  then  take 
advantage  of  his  bills  of  exceptions  and  his 
objections  to  the  testimony  and  to  the  action 
of  the  court  in  rendering  judgment  and  pre- 
sent the  very  same  objections  to  this  court 
for  review  and  at  the  same  time  contend 
that  he  had  not  made  an  appearance  in  the 
Trial  Court.  To  hold  that  the  Trial  Court 
was  not  justified  in  treating  appellant  as 
having  appeared  in  the  court  below,  would 
be  to  do  so  in  the  face  of  almost  a  conclu- 
sive presxunption  that  he  had  then  made  his 
appearance,  and  to  set  aside  the  findings  of 
the  court  in  the  judgment  that  the  defend- 
ant did  appear  by  counsel  and  answer  would 
be  in  the  face  of  the  record." 

New  service  of  process  on  the  agent  ap- 
pointed under  this  section*  in  a  pending 
action  is  not  necessary.  Payne  v.  Stockton, 
(1921)  147  Ark.  598,  229  S.  W.  44,  wherein 
the  court  said: 

"  It  is  clear  that  the  Transportation  Act 
of  February  2S,  1920,  was  not  intended  to 
destroy  vested  rights  of  action,  or  to  author- 
ize the  President  or  his  agents  to  do  so. 
The  sole  purpose  of  the  act,  as  shown  by  its 
terms,  was  to  provide  for  the  designation-  of 
an  agent  by  the  President  who  might  be 
•served  as  ai>  agent  of  the  United  States  and 
xlefend  suits  which  had  arisen  out  of  the 
operation  of  the  railroads  by  the  President. 
It  did  not  purport  to  destroy  any  right  of 
action  which  the  claimants  might  have  had 
before  the  Transportation  Act  was  passed." 

Dismissal  as  to  Director  General. — A  judg- 
ment rendered  against  the  Director  General 
as  well  as  the  agent  appointed  under  this 
act  wlllbe  reversed  as  to  the  former.  Hines 
V.  Jordan,  (Tex.  1921)  228  S.  W.  633. 

Venue. — "The  venue  of  suits  against  the 
federal  agent  on  causes  of  action  arising 
out  of  the  operatioQ  of  any  particular  rail- 
road by  the  government  is  that  fixed  by  law 
for  the  prosecution  of  such  suits  on  such 
causes  of  action  as  if  they  had  '  arisen 
against  such  carrier.'  '*  Payne  v.  Coleman, 
(Tex.  1921)  232  S.  W.  637,  holding  that 
the  federal  agent  could  not  be  sued  in  a 
county  where  the  road  represented  by  him 
had  no  agent.  It  appeared  in  that  case  that 
goods  consigned  through  connecting  carriers 
to  the  place  where  suit  was  brought  were 
seised  before  coming  into  the  hands  of  the 
terminal  carrier,  and  the  federal  agent  was 
9ued  as  the  representative  of  the  intermediate 
.carriers. 

Eemoval  of  action. — ^An  action  for  damages 
for  .the  wrongful  death  of  an  employee,  on  a 
railroad  while  under  federal  control,  is  re- 
movable, being  one  arising  under  the  laws 
of  the  United  States.  Stark  v.  Payne,  ( D.  C. 
Mont.  1921)  271  Fed.  477,  wherein  it  was 
said: 

^"In   reference  to  section  206a,   i]t  is  per- 
inlssive,   and   not  mandatory;   It   relates   to 


original  jurisdiction,  which  it  extends,  and 
not  to  removal,  which  it  does  not  restrict. 
But  for  it  plaintiff  might  be  constrained  to 
sue  at  defendant's  residence  or  in-  the  federal 
court. 

"  The  action  is  a  new  species  of  the  genus 
of  removable  cases,  and  the  law  of  the 
latter  opens  to  include  it.  In  legal  contem- 
plation the  United  States  is  the  real  defend- 
ant. The  liability  is  imposed  upon  it,  and 
it  will  pay  any  judgment  against  defendant. 
All  plaintiff's  right  is  created  by  federal  law, 
though  admeasured  by  state  law.  Hence  the 
case  arises  under  the  laws  of  the  United 
States,  and  is  removable,  regardless  of 
citizenship." 

In  Mieell  v.  Atlantic  Coast  Line  R.  Co., 
(1921)  181  X.  C.  36,  106  S.  £.  133,  it  is 
declared  that  the  fact  that  this  act  does  not 
repeat  the  prohibition  of  removal  conftained 
in  the  act  of  1918  (Fed.  &t»t.  Ann.  1918 
Supp.  757)  does  not  give  a  right  to  remove 
a  suit  which  was  begun  against  the  Director 
General. 

1920  Supp.,  p.  79,  sec.  206f. 

Constitutionality  and  conatrnction  in  gen- 
eral.—  In  Stand  ley  f?.  U.  S.  Railroad  Admin- 
istration, (N.  D.  Ohio  1920)  271  Fed.  794, 
the  court  holding  that  this  section  was 
applicable  to  an  action  for  personal  injuries 
which  was  barred  by  the  state  statute  said 
that  its  language  "admits  of  no  other  inter- 
pretation than  that  the  period  of  federal 
control  is  not  to  be  taken  into  accoimt  in 
computing  the  period  of  time  within  which 
causes  of  action  are  barred  by  statutes  of 
limitation.  The  period  of  federal  control 
thus  excluded  runs  from  and  after  Decem- 
ber 31,  1917,  to  March  1,  1920,  and,  exclud- 
ing this  time,  plaintiff's  action  is  not  barred 
by  the  four-year  statute  of  limitations. 

**  Nor  can  any  question  be  properly  made 
respecting  the  power  of  Congress  to  enact 
this  legislation.  PlaintiflTs  action,  it  is  true, 
was  barred  February  28,  1920,  when  this  act 
was  approved;  but  there  is  no  constitutional 
prohibition  forbidding  the  removal  of  the  bar 
of  the  statute  of  limitations  against  causes 
of  action  based  upon  debtij,  claims,  or  per- 
sonal demands,  even  though  the  bar  has 
already  attached  when  the  act  is  passed. 
Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct. 
209,  29  L.  ed.  483;  12  Corpus  Juris,  980, 
S  576. 

"  Nor  does  it  seem  to  me  any  question  can 
be  made  as  to  the  power  of  Congress  tp  legis- 
late upon  this  subject-matter.  Its  power  so 
to  do  resits  upon  the  same  basis  as  its  power 
to  pass  the  other  acts  relating  to  the  federal 
control  of  railroads." 

Under  its  power,  as  a  war  measure,  to 
extend  Uie  period  of  limitations  fixed  by  the 
laws  of  the  several  states.  Congress  was  em- 
powered to  enact  this  sectipn,  which  is  ap- 
plicable to  an  action  against  an  interstate 
carrier    to    recover    damages    for    failure   to 
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furnish  cars  which  was  barred  by  the  state 
statute  of  limitations.  Wenatchee  Produce 
Co.  r.  Great  Northern  R.  Co.,  (E.  D.  Wash. 
1921)   271  Fed.  784. 

Period  of  limitation  fixed  by  uniform  bill 
of  lading. — ^An  action  by  a  shipper  for  the 
loss  of  goods  is  governed  by  the  terms  of 
this  section,  where  in  the  absence  of  contract 
between  the  parties,  the  period  of  limitation 
is  fixed  by  the  terms  of  the  uniform  bill  of 
lading  published  and  filed  with  the  Inter- 
state Commerce  Commission,  and  conse- 
quently the  time  so  fixed  is  extended. 
Lazarus  v.  New  York  Cent.  R.  Co.,  (S.  D. 
N.  Y.  1921)   271  Fed.  93. 

Application  of  section  to  suits  under  Em- 
ployers' Liability  Act.— This  section  does  not 
apply  to  suits  under  the  federal  Employers' 
Liability  Act  [8  Fed.  Stat.  Ann.  (2d  ed.) 
1208].  Jones  v.  Delaware,  etc.,  R.  Co.,  (N.  J. 
1921)   114  Atl.  331. 

1t^20  Supp.,  p.  80,  sec.  208  (a). 

Constitutionality.— The  retention  by  the 
federal  government  of  a  measure  of  control 
over  intrastate  rates  even  after  the  period 
for  full  control  has  expired  is  within  the 
war  power  of  Congress  and  therefore  this 
section  is  not  open  to  objection  on  constitu- 
tional grounds.  Michigan  Cent  R.  Co.  9, 
Michigan  Public  Utilities  Commission,  (E.  D. 
Mich.  1921)  271  Fed.  319,  wherein  it  was 
said: 

"We  cannot  think  that  Congress  exceeded 
its  war  powers  in  this  particular.  It  was 
delivering  back  the  railroads  to  their  owners, 
saddled  with  burdens  which  made  the  rates 
of  a  year  or  two  earlier  quite  impossible. 
In  making  this  return,  it  was  certainly  proper 
for  Congress  to  fix  conditions  which  should 
preserve  the  property  temporarily  from  the 
immediate  destruction  that  would  otherwise 
surely  result;  and  Congress,  in  effect,  de- 
clared that  these  existing  rates,  which  had 
proved  to  be  necessary  during  the  war,  were 
also  necessary  until  the  still  existing  war 
conditions  should  be  materially  modified.  It 
turned  over  the  property  to  the  owners,  and 
(as  we  are  now  assuming)  it  returned  to  the 
itates  the  power  of  regulatory  control,  saving 
only  that  this  control  must  not  be  exercised 
without  a  fresh  consideration  of  what  would 
be  right  and  proper.  We  are  content  to  rest 
our  conclusion  upon  this  construction  of  the 
war  power.'* 

Effect  on  intrastate  rates.— The  intrastate 
as  well  as  interstate  rates  adopted  during 
federal  control  of  the  railroads  remain  in 
effect  under  this  statute  until  changed  by 
federal  or  state  law  or  in  pursuance  to 
authority  of  law,  and  do  not  automatically 
return  to  the  pre-control  status.  Michigan 
Cen^t.  R.  Co.  v.  Michigan  Public  Uilities  Com- 
mission, (E.  D.  Mich.  1921)  271  Fed.  319, 
wherein  the  court  said: 

"Prior  to  the  taking  over  of  federal  con- 
trol, a  complete  system  of  intrastate  rates 


existed  in  many  or  all  of  the  states,  and 
these  rates  were  fixed,  sometimes  directly  by 
statute,  and  sometimes  by  regulatory  bodies. 
It  was  recognized  that  these  intrastate  rates 
were  within  the  state  jurisdiction,  and  were 
not  a  matter  of  federal  control,  save  to  a 
degree  and  in  contingencies  not  here  im- 
portant. Undoubtedly  all  these  various  state 
laws  and  regulations  were  suspended  by  the 
operation  of  the  Federal  Control  Act,  and, 
having  been  thus  merely  suspended,  and  not 
repealed,  they  would  automatically  take  effect 
again  at  the  end  of  the  suspension;  that  is, 
at  the  termination  of  the  federal  control. 
Tua  1-.  Carriere,  117  U.  S.  201,  209,  6  Sup. 
Ct.  565,  29  L.  ed.  &55.  If  Congress,  in  pass- 
ing the  Transportation  Act,  intended  that 
this  automatic  reversion  should  occur,  that 
is  the  end  of  the  matter,  and  the  oonunis- 
sion  was  right  in  proposing  to  enforce  the 
Michigan  act  after  September  let;  but  if 
Congress  intended  otherwise,  we  come  to 
further  questions.  The  congressional  intent 
must,  therefore,  be  ascertained. 

"  To  us  the  intent  seems  very  clear  upon 
the  face  of  the  statute.     We  take  notice  of 
the  orders  of  the  Director  General  and  of  the 
Interstate     Commerce     Commission     under 
which,  during  the  period  between  March  21, 
1918,   and    February   29,    1920,   the   cost  of 
railroad  operations  had  enormously  Increased 
and  the  rates  had  been  advanced  in  an  efforC 
to    provide    the    increased    cost.      We    take 
notice,  also,  of  the  general  change  in  con- 
ditions, such  that,   in  February,   1920,  per- 
haps no  one  could  have  been  found  who  would 
contend  that  it  would  be  fair  or  reasonable 
to  reduce  the  railroad  rates  to  the  figures 
prevailing  before  the  war  and  leave  the  roads 
subject  to  the  permanently  fixed  and  greatly 
increased  costs  of  operation.    It  would  seem 
most  natural  and  reasonable  that  the  rates, 
both  interstate  and  intrastate,  should  remain 
at  the  figures  then  existing  until  the  proper 
authority,  federal  with  reference  to  one  and 
state  with  reference  to  the  other,  should  have 
opportunity  to  investigate  the  situation  as  it 
might  then  exist  and  determine  whether  or 
not  any  change  should  occur.     In  apparent 
execution  of  this  natural  intent,  we  find  the 
statute   saying   that   the   rates   in   effect   on 
February  29,   1920,  shall  continue  in  force, 
'until   thereafter   changed  by   state   or  fed- 
eral authority,  respectively,  or  pursuant  to 
authority  of  law,'  and  then  providing  that 
in  no  event  shall  the  rates  be  reduced  before 
September  1,  1920,  unless  with  the  approval 
of  the  Interstate  Commerce  Commission.    It 
would  be  a  strained  construction  of  language 
to  say  that  the  mere  automatic  reversion  to 
the  pre-control  status,  which  would  have  oc- 
curred on  February  29,  if  the  Transportation 
Act  had  made  no  inconsistent  provision,  is 
that    change,    subsequent    to    February    29, 
which  the  act  contemplates  when  it  speaks 
of  'thereafter  changed.*" 

See  on  this  question  New.  York  Cent.  R. 
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Co.  f.  Public  Service  Commission,  (N.  D. 
N.  Y.  1920)  268  Fed.  558,  wherein  the  court 
said: 

"  The  case  turns  entirely  upon  the  con- 
struction of  this  section.  It  clearly  author- 
izes the  states  to  change  the  existing  federal 
rates  as  to  intrastate  carriage  on  and  after 
March  1,  1920,  except  that  they  cannot  re- 
duce those  rates  before  September  1,  1920, 
without  the  approval  of  the  Interstate  Com- 
merce Commission.  The  continuance  of  the 
federal  rates  for  6  months  from  March  1, 
1920,  was  coincident  with  tne  governmeni^fi 
guaranty  of  just  compensation  to  the  rail- 
roads for  this  period  provided  in  section  209, 
and  is  a  protection  to  the  government. 

"  Congress  was  legislating  for  48  states, 
some  of  which  we  suppose  had  not  fixed  initra- 
state  rates  by  legislation  or  by  administra- 
tive commissions,  and  therefore  it  was  pro- 
vided that  the  change  of  the  federal  rates 
should  be  njade  by  *  state  authority '  or 
'pursuant  to  authority  of  law.*  When  a 
state  law  existed  regulating  the  ratos  the 
federal  Control  Act  did  not  repeal,  but 
merely  suspended,  that  law.  Upon  the  ter- 
mination of  federal  control  the  state  law  con- 
tinues to  control  the  rates  ex  proprio  vigore. 
See  the  very  analogouA  situation  discussed 
in  Tua  i;.  Carriere,  117  U.  S.  201,  6  Sup.  Ct. 
565,  29  L.  ed.  855,  and  Butler  r.  Goreley, 
146  IT.  S.  303.  13  Sup.  Ct.  84,  36  L.  ed.  981. 

"  It  seems  to  us  incredible  that  Congress 
oould  have  intended  to  require  a  state  which 
had  enacted  such  a  law  to  express  its  inten- 
tion to  continue  its  established  rates  by 
enacting  a  new  law  in  the  same  terms.  Sec- 
tion 48  of  the  Public  Service  Commisfiions 
Law  of  the  state  of  New.  York  (Consol.  Laws, 
c.  48)  authorizes  the  commission  to  investi- 
gate of  its  own  motion  any  act  dono  or 
omitted  to  be  done  by  a  railroad  corporation 
'  in  violation  of  any  provision  of  law.*  If, 
as  we  hold,  tihe  existing  legislation  of  the 
state  of  New  York  will  change  the  federal 
rates  by  restoring  the  state's  rate  on  and 
after  September  1,  then  the  plaintiff  was 
hound  to  file  with  the  Public  Service  Com- 
mission an  amended  tariff  in  accordance 
therewith  on  or  before  August  1.  It  was 
this  which  the  order  complained  of  required 
the  plaintiff  to  do,  and  the  plaintiff  refuses 
and  has  omitted  to  do  so  in  violation  of  law. 

"  We  are  told  that  the  case  is  one  of  great 
importance,  will  go  to  the  Supreme  Court, 
and  that  no  time  should  be  lost;  therefore, 
without  saying  more,  the  motion  is  denied.** 

State  statute  enacted  during  federal  con- 
trol.— A  state  jitatute  passed  during  the 
period  of  federal  control,  but  containing  a 
provision  suspending  its  operation  until  after 
the  period  of  federal  control,  stands  on  the 
same  footing  as  a  statute  regulating  rates  en- 
acted prior  to  federal  control  and  therefore 
does  not  automatically  go  into  effect  after 
the  cessation  of  federal  control  without  fur* 
ther  change  as  provided  by  this  section. 
Michigan   Cent.   R.   Co.   t*.   Michigan   Public 


Utilities    Commission,    (B.   D.   Mich     1921) 
271  Fed.  319. 

1920  Suppv  p.  87,  sec.  211. 

The  Director  General  of  Railroads  ap- 
pointed pursuant  to  this  section,  clothed 
with  all  the  powers  and  duties  conferred  or 
imposed  on  the  President  except  the  powers 
and  duties  specially  reserved  under  section 
206  is  the  proper  party  plaintiff  in  actions 
or  suits  to  recover  on  causes  of  action  accru- 
ing to  the  United  Stetes  during  the  period 
of  federal  control.  The  practice  adopted  and 
followed  and  approved  under  the  Federal 
Control  Act  of  Slarch  21,  1918  ( 1918  Supp. 
p.  767),  of  bringing  these  actions  in  the 
name  of  or  against  the  Director  General  is 
equally  proper  under  this  section.  Hines  t?. 
Struthers  Furnace  Co.,  (N.  D.  Ohio  1920) 
271  Fed.  792. 

1920  Supp.,  p.  88,  sec.  302. 

Effect  on  boards  created  by  prior  act. — This 
section  did  not  continue  the  existence  of  a 
board  of  adjustment  appointed  under  section 
3  of  the  Federal  Control  Act  of  1918  (Fed.  St. 
Ann.  1918  Supp.  760).  Gregg  v.  Starke, 
(1920)   188  Ky.  834,  224  S.  W.  459. 

1920  Supp.,  p.  88,  sec  303. 

Controversies  within  actj —  It  was  not  the 
intention  of  Congress  by  this  act  to  provide 
for  the  trial  by  a  board  of  adjustment  of  a 
controversy  between  two  conductors  as  to 
their  rights  of  seniority,  and  a  state  court 
has  jurisdiction  of  such  a  controversy.  Gregg 
r.  Starks,  ( 1920)  188  Ky.  834,  224  S.  W.  459. 

1920  Supp.,  p.  89,  sec.  307. 

The  reasonableness  of  wages  of  employees 
of  a  railroad  in  the  hands  of  a  receiver  is 
subject  to  the  jurisdiction  of  the  United 
States  Labor  Board,  though  the  question  of 
the  ability  of  the  receiver  to  pay  the  estab- 
lished wsLges  is  within  the  jurisdiction  of 
the  court.  Birmingham  Trust,  etc.,  Co.  v. 
Atlanta,  etc.,  R.  Co.,  (N.  D.  Ga.  1921)  271 
Fed.  731,  wherein  it  was  said:  "Receivers 
are  not  expressly  mentioned  in  the  portion 
of  the  Transportation  Act  establishing  the 
lAbor  Board,  but  its  definition  of  the  carriers 
dealt  with  as  including  *  any  carrier  by  rail- 
road, subject  to  the  Interstate  Commerce  Act, 
except  a  street,  interurban,  or  suburban  elec- 
tric railway  not  operating  as  a  part  of  a 
general  steam  railroad  system  of  transpor- 
tation'  (41  Stat.  469),  is  sufficiently  broad 
to  cover  a  receiver  operating  an  interstate 
railroad.  See  United  States  v.  Nixon,  235 
IJ.  S.  231,  36  Sup.  Ct.  49,  59  L.  Ed.  207. 
Many  questions  touching  terms  and  condi* 
tions  of  railroad  employment,  in  view  of  th3 
superior  information  and  wider  experience 
of  the  Labor  Board  on  such  qiiestionfi.  might 
be  better  handled  bv  it  than  bv  the  court, 
and  no  objection  is  seen  to  a  receiver  sub- 
mitting  such  to  the  board,  with  the  approval 
of  the  court. 
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*'But  where,  aii  is  the  case  here,  there  is 
no  dispute  as  to  conditions  of  employment, 
nor  as  to  the  just  and  reasonable  wage  nor- 
mally to  be  paid,  but  only  a  question  as  to 
the  ability  of  the  receiver  to  pay  the  wage 
that  has  been  established,  without  violating 
the  Constitution,  it  is  not  seen  how  a  decision 
)r  the  Labor  Board  would  be  helpful.  Not 
only  are  the  purse  strings  of  the  receivership 
in  the  hands  of  the  court,  but  the  interpreta- 
tion and  application  of  the  Constitution  is 
the  function  of  the  court  as  against  all 
boards  and  commissions,  and  the  court  can- 
not abdicate  that  function.  Its  decision  upon 
the  question  indicated  is  the  only  ultimately 
effectual  decision,  and  to  seek  that  of  another 
tribunal  would  be  barren  of  practical  result. 
Questions  between  a  receiver  and  his  em- 
ployees do  not  ordinarily  involve  matters  of 
normal  railroad  operation  or  abstract  de- 
sirability, but  are  always  complicated  by  the 
peculiar  condition  of  the  business  in  his  hands 
and  are  limited  to  short  periods  of  readjust- 
ment. Frequently  the  expense  and  delay  of 
seeking  an  advisory  decision  from  a  Labor 
Board  would  be  disastrous  in  the  exigencies 
of  the  receivership." 

1920Supp.,  p.  92,  sec.  312. 

Failure  of  receiver  to  comply  with  order 
as  to  wases.— Where  a  carrier  is  in  the 
hands  of  a  receiver  and  its  earnings  are  in- 
sufficient to  pay  the  wages  established  by  the 
Railroad  Labor  Board,  and  unable  to  obtain 
by  loans  the  money  necessary  to  comply  with 
its  order,  the  receiver  is  not  subject  to  pun- 
ishment under  this  section  for  failure  to 
comply  with  the  order.  To  require  the  car- 
rier to  continue  in  business  at  a  Iosk  is  U^- 
ybnd  the  power  of  Congress  or  a  state.  St. 
Louis  Union  Trust  Co.  v.  Missouri,  etc.,  R. 
Co.,  (E.  D.  Ark.  1921)  270  Fed.  796. 

1920    Supp-,    p.    95,    sec.    400, 

SUbd.    (4).      [Duty   of   carriers, 

etc.] 

Section  as  declaratory  of  common  law. — 
The  provision  in  this  section  requiring  the 
carrier  to  provide  and  furnish  transportation 
on  reasonable  request  is  merely  declaratory 
of  the  common  law  rule  concerning  the  duty 
of  common  carriers.  Lucking  f.  Detroit, 
etc.,  Xav.  Co.,  (E.  D.  Mich.  1921)  273  Fed. 
677. 

1920    Supp.,    p.    96,    sec.    402, 

SUbd-     (12).       [Distribution    of 
coal  cars.] 

Purpose  and  effect  of  act. —  In  Baltimore, 
etc.,  R.  Co.  t>.  Lambert  Run  Coal  Co.,  (C.  C. 
A.  4th  Cir.  1920)  267  Fed.  776.  the  court 
said :  **  We  cannot  doubt  that  by  subdivi- 
sion 12  of  section  402  the  Congress  clearly 
expressed  the  intention  to  abolish  all  prefer- 


ence to  mines  furnishing  railroad  fuel  coal 
under  the  assigned  car  rule  in  periods  of  or- 
dinary car  shortage.  The  count  of  each  and 
every  car  required  is  not  a  mere  independent 
futile  enumeration,  but  a  count  of  each  and 
every  car  furnished  or  used  against  the  mine, 
to  the  end  that  there  should  be  proportional 
distribution  of  all  available  coal  cars,  result- 
ing in  fair  and  equal  opportunity  to  each 
mine  on  the  basis  of  its  rating.  Before  the 
enactment  of  the  statute  the  matter  had 
been  controlled  by  rules,  regulations,  and 
practices  made  by  railroads,  or  the  govern- 
ment railroad  administration,  which  had  been 
the  subject  of  much  controversy.  Evidently 
the  Congress,  having  in  view  this  controversy, 
after  full  consideration  settled  the  matter  by 
an  imperative  enactment'  against  the  as- 
signed car  rule  in  times  of  ordinary  coal  car 
shortage." 

The  real  purpose  of  paragraph  12  was  to 
carry  into  ttie  statute  what  had  been  a  re- 
quirement of  the  Interstate  Commerce  Com- 
mission; that  is,  that  each  car  must  be 
counted  against  the  mine  to  which  assigned, 
in  determining  whether  the  assigned  cars 
equal  or  exceed  the  distributive  share  of  such 
mine.  Corona  Coal  Co.  v.  Southern  R.  Co., 
fX.  D.  Ala.  1920)  266  Fed.  726,  wherein  it 
was  further  said:  ''In  considering  the  effect 
and  scope  of  this  paragraph,  the  high  and 
comprehensive  administrative  powers  and  du- 
ties of  the  Interstate  Commerce  Commission 
must  not  be  forgotten;  and  it  is  well  to 
remember  that  the  acts  of  Congress  furnish 
repeated  evidence  of  a  legislative  policy  to 
broaden  and  add  to,  rather  than  to  narrow 
and  subtract  from,  the  powers  and  useful 
work  of  the  commission.  Again  it  is  to  be 
home  in  mind  that  the  Supreme  Court  of 
the  United  States  has  often,  in  interpreting 
the  Interstate  Commerce  Act  (24  Stat.  379) 
and  the  amendments  thereto,  given  judicial 
recognition  of  this  legislative  policy. 

''I  think  the  paragraph  12  quoted  should 
be  considered  and  construed  in  the  light  of 
this  knowledge,  as  well  as  in  i>ari  materia 
with  the  other  related  sections  of  the  Inter- 
state Commerce  Law." 

**Applif  just  and  reasonable  ratings."^' 
"  The  origin  and  history  of  the  phrase  *  apply 
just  and  reasonable  ratings  of  such  mines 
and  to  count  each  and  every  car  furnished 
to  or  used  by  any  such  mines  for  transporta- 
tion of  coal  against  the  mines,'  shows  the 
reason  for  its  adoption  by  the  commission 
and  its  incorporation  afterwards  into  the 
statute.  Congress  knew  that  at  one  time 
assigned  cars  were  not  taken  into  account 
in  the  distributicm  by  the  carriers  to  mines 
served  by  them,  and  that  the  mines  receiv- 
ing assigned  cars  were  given  tiie  same  pro 
rata  share  of  the  ordinary  commercial  cars 
as  were  given  to  the  mines  that  received  no 
assigned  cars,  and  that  the  assigned  cars 
were  not  counted  against  the  mines  favored 
with  them.  In  the  Hocking  Valley  Case, 
12  Interst.  Com.  R.  398,  and  in  the  Traer 
Case,  13  Interst  Com.  R.  461,  this  praetieo 
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was  complained  of  and  held  to  be  unjust  and 
not  to  be  allowed.  When  the  question  cam« 
before  the  Supreme  Court  of  the  United 
States,  the  decision  was  upheld  in  I.  C.  v, 
111.  C.  R.  R.  Co.,  215  U.  S.  452,  30  Sup.  Ct. 
155,  54  L.  Ed.  280.  It  is  well  to  read  the 
opinion  in  the  Traer  Case,  rendered  by  Com- 
missioner Clark,  now  Chairman  of  the  Inter- 
state Commerce  Commission.  It  may  be 
ventured  that  Congress  did  not  intend  to 
change  the  meaning  of  the  phrase  ''count 
against  the  mine,"  or  to  enlarge  the  scope 
ot  the  rule  which  is  referred  to  in  the  111. 
C.  R.  R.  Case,  supra,  and  the  Morrisdale 
Coal  Co.  Case,  supra. 

"  In  the  argument  of  this  case  the  state- 
ment of  Commissioner  Clark  made  before 
the  House  committee  on  interstate  and  for- 
eign commerce,  when  it  hai  under  considera- 
tion the  Esch-Cummins  Bill,  which  put  into 
statutory  law  the  rule  found  in  paragraph  12 
hereinbefore  referred  to,  was  read  to  me,  and 
at  the  same  time  the  pertinent  part  of  the 
report  of  the  House  committee  was  stated. 
Undoubtedly  this  report  shows  that  the  House 
committee  understood  what  the  language, 
*and  to  count  each  and  every  car  furnished 
to  or  used  by  such  mines  for  transportation 
of  coal  against  the  mine,'  meant  and  gave 
legislative  sanction,  so  far  as  it  could,  to  the 
application  of  this  rule  theretofore  adopted 
by  the  commission  and  approved  by  the 
courts;  and  from  the  hearings  of  the  com- 
mittee and  its  report  it  is  evident  that  it 
was  not  intended  to  say  assigned  cars  should 
in  any  event  be  prorated  among  the  mines." 
Corona  Coal  Co.  v.  Southern  R.  Co.,  (N.  D. 
Ala.  1920)  2m  Fed.  726. 

"  To  count  each  and  every" — "  Prior  to 
the  amendment  of  the  Interstate  Commerce 
Law  by  the  insertion  in  paragraph  12  of  the 
words  "  and  to  count  each  and  every  car  fur- 
nished to  or  used  by  any  such  mine  for 
transportation  of  coal  against  the  mine/  this 
rule,  now  statutory,  had  been  by  order  of 
the  Interstate  Commerce  Commission  a  rule 
of  long  standing  for  the  government  of  rail- 
roads, and  it  had  been  often  sanctioned  by 
the  courts  in  adjudicated  cases.  So  it  can 
be  said  that  this  approved  rule,  in  effect  al- 
ready law,  was  by  the  Transportation  Act 
of  1*920  merely  crystallized  into  statutory 
form.*'  Corona  Coal  Co.  v.  Southern  R.  Co., 
(N.  D.  Ala.  1920  )206  Fed.  726. 

Estoppel  to  assert  nnconstitutionality. — 
A  plaintiff  who  claims  the  benefits  of  this 
act  cannot  at  the  same  time  assert  the  un- 
constitutionality of  limitations  contained  in 
it.  Baltimore,  etc.,  R.  Co.  v.  Lambert  Run 
Coal  Co.,  (C.  C.  A.  4th  Cir.  1920)  267  Fed. 
776. 

Complaint  as  to  practice  in  deliyering  as- 
dgned  cars  aa  question  for  commission. — 
Where  the  issue  between  the  parties  was  on 
account  of  the  practice  pursued  by  the  de- 
fendant in  respect  to  "assigned  car»;  "  that 
is  to  say,  the  defendant  delivered  its  own  cars 
to  mines  with  which  it  had  contracts  for 
fuel  for  its  own  use,  and  delivered  the  cars 


beloQging  to  other  railroads  and  privately 
owned  cars  committed  to  it  for  transporta- 
tion to  mines  with  which  said  other  railroads 
and  owners  have  contracts  for  fuel,  and  it^ 
was  established  that  such  cars  were  counted 
again&t  the  distributive  share  of  the  mines 
to  which  assigned,  and  that  such  mines  were, 
not  given  a  share  of  the  cars  available  for 
ordinary  commercial  shipments,  unless,  and., 
to  the  extent  only,  that  the  assigned  cars  fail 
to  equal  the  distributive  share  of  these  mines, 
which  receive  the  assigned  cars^  it  was  held 
that  the  plaintiff's  grievance  should  have 
been  taken  to  the  Interstate  Commerce  Com- 
mission and  that  the  District  Court  >vas 
without  jurisdiction.  Corona  Coal  Co.  v. 
Southern  R.  Co.,  (N.  D.  Ala.  1920)  266  Fed. 
726. 

Opinions  of  Interstate  Commerce  Commis- 
sion as  binding. —  "  It  must  be  said  that  the 
opinion  of  the  Interstate  Commerce  Com- 
mission in  giving  the  working  construction 
of  the  Interstate  Commerce  Act  and  its 
amendments,  while  not  binding  upon  the 
court,  is  nevertheless  deserving  of  serious 
and  deferential  consideration."  Corona  Coal 
Co.  V.  Southern  R.  Co.,  (X.  D.  Ala.  1920)  266 
Fed.  72d. 

1920    Supp.,    p.    97,    sec.    402, 

SUbd.  (1 5).     [Shortage  of  equip- 
ment, etc] 

Construction  of  statute  senerally. —  "The 
Congress  has  not,  however,  conferred  on  coal 
mines  equality  «unong  themselves  —  the  right 
of  each  mine  in  time  of  coal  car  shortage 
to  be  furnished  cars  in  proportion  to  mine 
ratings,  without  regard  to  the  public  wel- 
fare and  safety.  Coal  is  a  public  necessity. 
From  many  causes,  crises  and  emergencies 
may  arise  in  mine  operation,  transportation, 
and  unexpected  needs  of  the  puUic,  which 
cannot  be  anticipated  and  justly  provided 
for  by  inelastic  legislative  enactment.  It 
would  be  strange  indeed  if  the  Congress  had 
guarded  the  private  interests  of  the  mines 
by  an  inflexible  ezactment  of  equality,  lodg- 
ing nowhere  the  power  to  relieve  the  public 
against  unforeseen  conditions  which  would 
make  rigid  proportionate  distribution  of  cars 
disastrous  to  the  country  or  to  some  portion 
of  it.  This  would  be  to  confer  benefits  on 
individuals  at  the  sacrifice  of  the  public 
safety  and  welfare. 

"  We  think  the  Congress  has  clearly  con- 
ferred on  the  commission  the  power  to  grant 
relief  in  such  conditions,  by  providing  — 

*'  *  Wlienever  the  commission  is  of  opinion 
that  shortage  of  equipment,  congestion  of 
trafiSc  or  other  emergency  requirmg  imme- 
diate action  exists  in  any  section  of  the 
country  the  commission  shall  have  and  is 
hereby  given  authority  *  *  *  (d)  to  give 
directions  for  preference  or  priority  in  trans- 
portation, embargoes  or  movement  of  trafl^c 
under  permits  at  such  time  and  for  such 
periods  as  it  may  determine  and  to  modify, 
change,  i>uspend  or  annul  them.' 
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"The  true  oonstniction  required  by  the 
spirit  and  the  letter  of  the  statute  is  this: 
Subdivision  12  provides  for  equality  among 
coal  mines  in  proportion  to  ratings,  in  time 
of  the  usual  long-existing  car  shortage.  But, 
recognizing  the  necessity  of  a  degree  of  flexi- 
bility, the  Congress  conferred  upon  the  com- 
mission power,  in  case  of  a  car  shortage 
which  in  their  opinion  was  so  much  bevond 
the  usual  as  to  constitute  an  emergency,  to 
supplant  or  modify  equalitv  among  the  mines 
according  to  ratings,  with  preference  and 
priority  to  such  extent  as  will  in  its  opinion 
meet  the  emergency. 

"All  the  specific  provisions  of  the  statute 
for  eauality  among  designated  classes  is  thus 
modified  by  the  general  provision  for  their 
suspension  by  the  commission  when  they 
hnd  an  emergency  requiring  it."  Baltimore, 
etc.,  K.  Co.  f.  Lambert  Run  Coal  Co.,  (C.  C 
A.  4th  Cir.  1920)  267  Fed.  776. 

Extent  of  authority  given  to  suapend  rules, 
etc.--  The  authority  given  to  the  commis- 
sion by  (a)  subdivision  15  in  cases  of  emer- 
gency '  to  suspend  the  operation  of  any  or  all 
rules,  regulations  or  practices  then  estab- 
lished with  respect  to  car  service*  does  not 
extend  to  the  suspension  of  a  positive  and 
definite  enactment  of  the  statute  covering 
the  subject.  Rules,  regulations,  and  practices 
mean  the  rules,  regulations,  and  practices 
adopted  by  the  commission  or  by  the  rail- 
roads in  conformity  to  the  act,  or  not  for- 
bidden by  it,  in  contradistinction  to  the  defi- 
nite enactments  of  the  statute.  This  appears 
from  subdivisions  11  and  14  of  the  same  sec- 
tion and  other  portions  of  the  statute."  Balti- 
more, etc.,  R.  Co.  V.  Lambert  Run  Coal  Co., 
(C,  C.  A.  4th  Cir.  1920)  267  Fed.  776. 

Conclusireness  of  order.— "  The  commis- 
sion having  based  their  order  on  their  opin- 
ion that  an  emergency  such  as  was  contem- 
plated by  the  statute  existed,  it  is  not  within 
the  power  of  the  court  to  annul  their  order  on 
the  ground  that  the  administrative  power 
conferred  on  the  commission  was  unwisely  or 
improvidently  exercised."  Baltimore,  etc.,  R. 
Co.  V.  Lambert  Run  Coal  Co.,  (C.  C.  A.  4th 
Cir.  1920)  267  Fed.  776. 

Enjoining  execution  of  order.—'  The  execu- 
tion of  an  order  made  by  the  commissicm 
under  this  section  can  be  enjoined  only  by 
three  judges,  one  of  them  being  a  circuit 
judge,  after  a  notice  to  the  commission  and 
to  the  attorney-generaL  Baltimore,  etc.,  R. 
Co.  f.  Lambert  Run  Coal  Co.,  (C.  C.  A.  4tJi 
Cir.  1920)   267  Fed.  776. 

1920    Supp.,    p.    98,    sec.    402, 

SUbd.  (18).     [New  and  extended 
lines,  etc] 

Bight  to  discontinue  carriage  by  water. — 
The  right  of  a  carrier  by  water  to  discon- 
tinue its  service  does  not  seem  to  be  pro- 
hibited by  this  provision.  As  to  the  right 
of  such  a  carrier  to  thus  act  it  has  been  said : 
**  Is  there,  then,  any  statutory  provision 
which  prevents  the  defendant  from  exercising 
the  right,  which  it  otherwise  has,  to  with- 


draw from  the  business  in  which  it  has  been 
engaged,  to  the  extent  which  it  deems  neces- 
sary or  desirable?  Plaintiff  invokes  the 
fourth  subdivision  of  the  first  section  of  the 
Interstate  Commerce  Act,  hereinbefore  quoted, 
to  the  effect  that: 

"  *  It  shall  be  the  duty  of  every  common 
carrier  subject  to  this  act,  engaged  in  the 
transportation  of  passengers  or  property,  to 
provide  and  furnish  such  transportation  upon 
reasonable  request  therefor.* 

"  This  language  is  merely  declaratory  of 
the  common-law  rule  governing  the  dutv  of 
conunon  carriers.  10  Corpus  Juris,  66.'  It 
is  to  be  observed  that  the  provision  in  ques- 
tion applies  to  common  carriers  subject  to 
the  act  •  engaged  in  the  transportation  *  of 
passengers  or  property,  and  the  obligation 
referred  to  is  the  dutv  *  to  provide  and 
furnish  such  transportation  upon  reasonable 
request  therefor.'  It  is  clear  that  the  mean- 
ing and  effect  of  this  language  is  that  a  com- 
mon carrier,  subject  to  the  act,  which  is 
actually  engaged  in  transporting  passengers 
or  freight  must  receive  and  carry  such  pas- 
sengers or  freight  as  may  be  offered  to  it, 
without  discrimination,  and  in  the  perform- 
ance of  the  duty  under  which  it  rests  so  long 
as  it  holds  itself  out  as  a  carrier  of  such 
passengers  or  freight  to  provide  the  neces- 
sary facilities  and  equipment  for  *  such  trans- 
portation,' provided  that  *  reasonable  request  * 
is  made  therefor. 

"There  is  nothing  in  this  or  any  other 
section  of  the  statute  which  prevents  a  com- 
mon carrier,  such  as  the  defendant,  from  dis- 
engaging it»elf  from  the  transportation  of 
passengers  or  freight  between  particular 
points,  or  which  makes  it  the  duty  of  such 
a  carrier  to  furnish  such  transportation  if 
it  is  not  actually  '  engaged  in '  in  the  busi- 
ness of  furnishing  any  transportation  be- 
tween such  points.  If  in  the  present  case 
the  grievance  of  the  plaintiff  were  that  the 
defendant,  while  engaged  in  transporting  pas- 
sengers and  freight  over  its  so-called  Detroit 
and  Mackinac  route,  refused  or  failed  to  fur- 
nish adequate  facilities  or  equipment  for 
such  transportation,  the  claim  of  plaintiff  for 
proper  relief  from  such  a  situation,  on  the 
ground  that  the  defendant  was  violating  a 
duty  created  or  expressed  in  the  language 
just  quoted,  would  not  be  without  force.  Tlie 
situation,  however,  actually  presented,  is  quite 
different.  To  the  extent  that  defendant  dis- 
continues the  furnishing  of  any  transporta- 
tion over  one  of  its  routes,  to  that  extent  it 
ceases  to  be  engaged  as  a  common  carrier  in 
transportation,  or  subject  to  the  obligation 
referred  to  in  this  portion  of  the  statute. 
Considering  the  right  which  a  carrier  such 
as  defendant  has  at  common  law  to  abandon 
entirely  one  or  more  routes  for  the  operation 
of  its  vessels,  an  intention  on  the  part  of 
Congress  to  take  away  such  right,  and  im* 
pose  on  such  a  carrier  the  duty  resting  upon 
a  carrier  by  railroads  in  this  respect,  cannot 
be  deduced  from  language  which  falls  so  far 
short  of  expressing  such  an  intention  as  doea 
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the  provision  now  under  consideration.  It 
would  have  been  easy  to  have  expressed  such 
a  purpoee,  and  it  must  be  assumed  that  if 
Congress  had  intended  to  create  such  an  obli> 
gation,  in  derogation  of  the  common-law  rule 
applicable,  it  would  have  done  so  in  appro- 
priate terms. 

"  The  conclusion,  moreover,  that  it  was  not 
intended  by  the  Interstate  Commerce  Act  to 
impose  upon  such  a  carrier  the  obligaticm 
mentionea,  is  strengthened  and  confirmed  by 
the  provision  in  the  eighteenth  subdivision 
of  section  1  of  the  act  to  the  effect  that: 

"'No  carrier  by  railroad  subject  to  thia 
act  shall  abandon  all  or  any  portion  of  a  line 
of  railroad,  or  the  operation  thereof,  unless 
and  until  there  shall  first  have  been  obtained 
from  the  Commission  a  certificate  that  the 
present  or  future  public  convenience  and  ne- 
cessity permit  of  such  abadonment.' 

''  In  tnis  part  of  the  statute.  Congress  has 
legislated  upon  the  subject  of  the  abandon- 
ment of  existing  lines  of  transportation,  and 
in  so  doing  it  has  expressly  imposed  the  limi- 
tations created,  not  upon  'every  common 
carrier  subject  to  this  act/  as  in  other  sec- 
tions and  clauses  of  the  statute,  but  only 
upon  a  'carrier  by  railroad  subject  to  this 
act.'  '  Expressio  unius  exclusio  alterius.' 
The  express  imposition  of  this  obligation 
upon  common  carriers  by  railroad  evidences, 
in  my  opinion,  an  intention  to  exclude  froan 
the  burden  there<rf  every  other  common  car- 
rier. But,  however  this  nqay  be,  I  am  unable 
to  discover  In  any  of  the  comprehensive 
terms  of  the  statute  invoked  any  language 
indicating  a  purpose  to  subject  a  carrier  such 
as  the  defenoant  to  the  duty  which  plaintiff 
seeks  to  have  this  court  enforce.  Nor  do  I 
know  of  any  statutory  provision  creating  such 
an  application,  or  any  decision  applying  or 
announcing  such  a  rule;  none  of  the  cases 
cited  by  plaintiff  involving  a  proposed  dis- 
continuance or  abandcmment  of  a  route  of 


transportation  by  such  a  carrier.  For  the 
reasons  stated,  it  results  that  the  motion  to 
dismiss  the  bill  must  be  granted,  and  an 
order  will  be  entered  accordingly."  Lucking 
V.  Detroit,  etc.,  Nav.  Co.,  (B.  D.  Mich.  1»21) 
273  Fed.  577. 

1920  Supp.,  p.  106,  sec.  416. 

Power  as  to  intrastate  rates. —  Congress 
has  the  power  to  legislate  granting  the  au- 
thority to  fix  such  intrastate  rates  so  as  to 
prevent  undue  or  unreasonable  advantages, 
prejudice,  or  preference  between  persons  and 
localities  in  intrastate  commerce  and  inter- 
state or  foreign  commerce  on  the  other  hand, 
thus  avoiding  undue  and  unjust  discrimina- 
tion. Lehigh  Valley  R.  Co.  v.  Public  Service 
Commissicm,  (N.  D.  N.  Y.  1921)  272  Fed.  758. 

Order  of  commission  as  controlling. —  "  No 
local  rule  can  nullify  the  lawful  exercise  of 
federal  authority,  and,  after  the  Interstate 
Commerce  Commission  has  made  an  order 
within  its  jurisdiction,  there  is  no  compulsion 
on  the  carrier  to  comply  with  any  inconsist- 
ent local  requirements.  .  .  .  Where  state  and 
federal  views  conflict,  the  judgment  of  Con- 
gress and  the  agencies  of  the  government 
lawfully  established  by  the  laws  of  Congress 
must  control."  Lehigh  Valley  R.  Co.  r. 
Public  Service  Commission,  (N.  D.  N.  Y. 
1921)  272  Fed.  768. 

Coadiisiveness  of  findings. —  The  findings 
of  the  commission  that  certain  railroads  are 
engaged  in  interstate  commerce  are  binding 
on  the  courts  where  they  have  some  evidence 
to  support  them.  New  York  t?.  U.  S.,  (E.  D. 
N.  Y.  1921 )  272  Fed.  768. 
.  Findings  of  the  Interstate  Commerce  Com- 
mission in  respect  to  the  reasonableness  of 
rates  are  binding  on  the  courts  if  thev  have 
any  evidence  to  support  them.  Lehigh  Val- 
ley R.  Co.  t>.  Public  Service  Commission,  (N. 
D.  N.  Y.  1921)  272  Fed.  758. 
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2d  ed.  p.  202).    Vincenti  v,  U.  S.,  (C.  C.  A. 
4th  Cir.  1921)  272  Fed.  114. 

Evidence. —  See  Ford  v.  U.  S.,  (C.  C.  A. 
5th  Cir.  1921)  269  Fed.  609;  Rose  v.  V.  S., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  245. 

1919  Supp.,  p.  202,  sec.  2. 

Prosecution  by  information. —  Where  one 
is  charged  with  a  violation  of  this  act  the 
prosecution  need  not  necessarily  be  by  indict- 
ment but  may  be  by  information,  notwith- 
standing the  provision  in  this  section  as  to 
the  conduct  of  the  prosecution  for  the  pur- 
pose of  having  offenders  held  for  the  action 
of  the  grand  jury,  the  violation  being  a  mis- 
demeanor. U.  S.  V.  Achen,  (E.  D.  N.  Y.  1920) 
267  Fed.  595,  wherein  the  court  said:     "A 

Legialatioa  snpplementing  the  Volstead   Act  will  be  found,  suj^ra,  p.  228. 


1919  Supp.,  p.  199,  sec.  1. 

Constitutionality. —  See  Rose  v,  *U.  S.,  (C 
C.  A.  6th  Cir.  1921)  274  Fed.  245. 

Bffect  of  act  generally. —  See  Thome  v. 
Lynch,  (D.  C.  Minn.  1921)  269  Fed.  995; 
State  i;.  Fisher,  (Del.  1920)   111  Atl.  432. 

Effect  of  cessation  of  war.—  The  War-Time 
Prohibition  Act  had  not  become  invalid  in 
November,  1920,  by  reason  of  the  cessation 
of  the  war  powers  of  Congress  as  the  govern- 
ment of  the  United  States  was  still  officially 
at  war.  Vincenti  t?.  U.  S.,  (C.  C.  A.  4th  Cir. 
1921)  272  Fed.  114. 

Effect  of  National  Prohibition  Act.— This 
act  was  not  repealed  by  the  National  Pro- 
hibition   Act    (1919    Supp.    Fed.    Stat.    Ann. 
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violation  of  the  act  is  a  misdemeanor,  and  in 
the  absence  of  any  intent  on  the  part  of 
Congress  to  require  all  prosecutions  under 
the  act  to  be  by  indictment,  except  as  such 
intent  may  appear  in  the  foregoing  section, 
it  does  not  seem  to  me  that  there  is  justifica- 
tion for  holding  that  Congress  has  shown  a 
purpose  to  abolish  th^  long  established  prac- 
tice of  proceeding  by  information  against  a 
defendant  not  charged  with  an  infamous 
offense.  This  section  seems  to  me  to  be 
merely  intended  to  secure  the  enforcement  of 
the  law  by  providing  that  the  investigation  of 
violations  shall  be  under  the  direction  of  the 
Conunissioner  of  Internal  Revenue  and  prose- 
cutions therefor  conducted  by  the  several 
United  States  attorneys."  See  also  Young 
V,  U.  S.,  (C.  C.  A.  9th  Cir.  1921)  272  Fed. 
967. 

1919  Supp.,  p.  203,  sec.  3. 

Saffidency  of  infomutioii. —  An  informa- 
tion charging  the  maintenance  of  a  nuisance 
in  violation  of  this  section  is  sufficient  which 
follows  the  language  of  the  statute  with  sufii- 
eient  description  to  inform  the  defendant  of 
the  nature  of  the  offenae  charged  and  the 
cause  of  the  accusati<»i,  and  with  such  cer- 
tainty that  he  oould  prepare  his  defense  and 
plead  the  judgment  in  bar  of  any  subsequent 
prosecution  for  the  same  offense.  Young  v. 
U.  S.,  <C.  C.  A.  9th  Cir.  1921)  272  Fed.  967. 

£Tideiice  held  sufficient  to  sustain  a  con- 
viction for  violation  of  this  section,  see 
Young  V,  U.  S.,  (C.  C.  A.  9th  Cir.  1921)  272 
Fed.  907. 

1919  Suppv  p.  203,  sec.  4. 

Evidence  necessary  to  issuance  of  injunc- 
tion. —  In  order  that  a  temporary  injunction 
may  be  issued  under  this  section  it  is  suffi- 
cient that  there  should  be  a  prima  facie 
finding  that  illegal  sales  of  liquor  have  been 
made  at  the  place  complained  of  as  a 
nuisance,  for  which  the  defendant  is  now 
under  arrest,  and  that  illegal  sales  have 
been  made  at  the  same  place  since  the  arrest, 
and  the  further  finding  that  the  nuisance 
complained  of  exi9ts.  U.  S.  r.  Schott,  (£.  D. 
Pa.  1920)   265  Fed.  429. 

1919  Supp.,  p.  204,  sec.  1. 

I.  Volstead  Act  generally. 
II.  Constitutionality  and  construction  of  pro- 
vision fixing  alcoholic  content. 

I.  Volstead  Act  Gexkrally 

Constitntionality. —  The  ''  National  Prohi- 
bition Act "  is  not  unconstitutional  as  per- 
mitting the  taking  of  private  property  for 
public  use  without  just  compensation.  Fei- 
genspan  v.  Bodine,  (D.  C  N.  J.  1920)  264 
Fed.  186. 

Validity  of  i8th  Amendment. —  See  infra, 
this  volume,  annotation  to  the  18th  Amend- 
ment. 

Act  as  limitation  on  privilege. —  This  act 
instead  of  granting  a  right  is  a  limitation 


f  n  privilege.  Woods  V.  Seattle,  (W.  D. 
Wash.  1921)    270  Fed.  315. 

Effect  on  state  legislation  —  Jn  peneral. — 
The  Volstead  Act  did  not  in  view  of  the  pro- 
vision of  the  Eighteenth  Amendment  as  to 
"concurrent  power"  annul  previous  state 
legislation  appropriate  to  the  enforcement  of 
that  amendment.  State  t'.  District  Ct., 
(1920)  58  Mont.  684,  194  Pac.  308.  See  to 
the  same  effect  Alexander  f.  State,  (1921) 
118  Ark.  491,  230  S.  W.  548;  Jones  f.  HiclvS, 
( 1920)  150  Ga.  657,  104  S.  E.  771.  11  A.  L.  R. 
1315;  Scroggs  v.  State,   (1920)    150  Ga,  753, 

105  S.  E.  363;  Smith  v.  StaU,  (1920)  MO 
Ga.  755,  105  S.  E.  364;  Shreveport  f?.  Marx, 

(1920)  148  La.  31.  86  So.  002;  Meriwether 
r.  State,  (1921)  125  Miss.  435,  87  So.  411; 
Kyzar  v.  State.  (1921)  125  Miss.  79,  87  So. 
415;  State  f.  Fore,  (1920)  180  N.  C.  744.  105 
S.  E.  334;  State  v.  Muse,  (1921)  181  N.  C. 
q06,  107  S,  E.  320;  Banks  r.  State,  (1921) 
88  Tex.  Crim.  380,  227  S.  W.  670;  State  r. 
Hartley.  (1921)  116  S.  C.  524,  106  S.  E. 
766;  Allen  c.  Com.,  (Va.  1921)  105  S.  E. 
589;  State  r.  Turner,  (Wash.  1921)  196 
Pac.  638;  State  t*.  Woods,  (Wash.  1921) 
198  Pac.  737;  State  v.  Knoskv,  (W.  Va.  1921) 

106  S.  E.  642. 

This  act  does  not  invalidate  a  state  statute 
prohibiting  the  sale  of  intoxicating  liquor 
which  gives  a  different  definition  of  intoxi* 
eating  liquor  and  prescribes  a  different  pen* 
alty  for  its  sale.  Franklin  v.  State,  ( 1921 ) 
88  Tex.  Crim.  342,  227  S.  W.  486;  Sx  p. 
Gilmore,  (1021)  88  Tex.  Crim.  529,  228  8. 
W.  199;  Robert  r.  State,  (1921)  88  Tex. 
Crim.  488,  228  S.  W.  230;  Russell  V,  State, 

(1921)  88  Tex.  Crim.  582,  228  S.  W.  W8. 
And  see  Reece  r.  State.  (Tex.  1921)  88  Tex. 
Crim.  669,  228  S.  W.  562. 

A  state  act  is  not  invalidated  by  the  fact 
that  it  prescribes  a  penalty  different  from 
that  imposed  by  the  Volstea;!  Act.  Allen  v» 
Com.,   (Va.  1921)    105  S.  £.  589. 

Regulations  more  stringent  than  those  in 
the  federal  act   with  respect   to  the  manu- 
facture and  sale  of  intoxicants  may  be  en- 
acted by  a  state.    State  v,  Barksdale,  (1921) 
181  N.  C.  621,  107  S.  E.  606. 

Bribing  police  officer.- — A  state  has  the 
power  to  punish  tlie  acceptance  of  bribe  In* 
a  police  officer  for  agreeing  not  to  arrest  a 
certain  person  for  violation  of  the  Volstead 
Act.  Harris  r.  Superior  Ct.,  (Cal.  App.  1921) 
196  Pac.  895. 

The  Bone  Dry  Law  of  Alaska  of  Feb.  14, 
1917,  was  not  repealed  by  the  National  Pro- 
hibition Act.  Abbate  v.  U.  S.,  (C  C.  A.  9th 
Cir.  1921)   270  Fed.  735. 

Effect  of  internal  revenue  regulations. — 
The  provisions  of  this  act  cannot  be  extended 
in  their  scope  by  regulations  of  the  Commis*> 
sioner  of  Internal  Revenue  beyond  tlie  terms 
of  the  act.  Oertel  Co.  v,  Gregory,  (W.  D. 
Ky.  1921)  270  Fed.  789,  holding  the  following 
regulation  to  be  unauthorized:  ''The  use  of 
the  words  beer,  ale.  or  porter,  and  the  well 
known   synonyms   for  same,   such  as  lager. 
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bock  or  fttout,  either  with  or  without  prefixes 
or  suffixes,  is  not  permissible  on  labels  for 
cereal  beverages."  Ihe  court  said :  "  II  Con- 
gress had  deemed  it  proper  to  put  into  the 
Volstead  or  other  act  the  language  used  in 
the  new  regulation,  of  course  no  objection 
could  then  have  been  made  to  it,  but  Con- 
gress did  not  do  so,  and  in  this  situation  the 
Commissioner  undertook  to  supply  what  he 
must  have  supposed  was  a  defect  in  the  legis- 
lation. If  Congress  had  chosen  to  add  to 
the  words  'beer,  ale,  or  porter,*  the  words 
'  or  any  synonyms  for  same  such  a  lager, 
bock  or  stout,'  the  regulation  might  have 
been  authorized,  but  in  the  absence  of  those 
words  from  the  act  the  rules  plainly  estab- 
lished by  the  Supreme  Court  make  it  clear 
that  the  Commissioner  could  not,  even  with 
the  approval  of  the  Secretary  of  the  Treasury 
or  otherwise,  add  those  words  to  those  used 
by  Congress  in  the  legislation  it  enacted,  and 
the  attempt  to  do  so  must  be  held,  to  have 
been  unauthorized  by  law,  and  consequently 
not  enforceable  as  against  the  plaintiff  in 
this  case." 

.  i^tatute  forbidding  sale  tcithout  license  re- 
pealed.—  In  Louisiana,  it  was  held  that: 
"Act  66  of  1902,  by  prohibiting  the  selling 
of  intoxicating  liquors  without  a  license,  im- 
plies the  right  of  any  and  every  person  to 
obtain  the  license.  Such  a  law,  if  enacted 
subsequent  to  the  adoption  of  the  E.ighteenth 
Amendment,  would  not  be  '  appropriate  legis- 
lation.' It  would  be  absolutely  violative  of 
the  amendment.  The  statute  is  altogether 
inconsistent  with  the  constitutional  amend- 
ment, and  is  therefore  without  effeot,"  State 
V.  Green,  (1921)  148  La.  376,  86  So.  919. 

Act  ai  affecting  power  of  municipality. — 
It  is  held  that  a  city  has  the  power  to  regu- 
late the  possession  of  intoxicating  liquors 
by  action  which  is  not  in  conflict  with  the 
National  Prohibition  Act  or  the  laws  of  the 
state.  U.  S.  V.  Viess,  (W.  D.  Wash.  1921) 
273  Fed.  279. 

Act  as  affecting  lease  of  real  property. — 
In  Goldberg  i\  Callender,  (Conn.  Itt21)  113 
Atl.  170,  a  lease  provided  that:  ''  It  is  hereby 
agreed  that  the  premises  herein  leased  shall 
be  used  only  as  a  sal(X>n  and  liquor  estab- 
lishment, and  this  instrument  is  conditioned 
upon  said  agreement,  which  shall  be  a  con- 
dition precedent  to  the  operation  of  this 
lease.  *  *  *  It  is  expressly  agreed  and 
understood  by  and  between  the  parties  hereto 
-that  if,  at  any  time  during  the  leasehold 
term,  or  any  renewal  thereof,  the  city  of 
Hartford  shall  vote  *  no  licence,'  cr  if  for 
•any  reason  other  than  the  unsuitability  of 
the  applicant  a  license  should  be  refused  by 
the  county  commissioners  in  and  for  Hartford 
county  in  said  premises,  during  the  leasehold 
iterm  or  any  renewal  thereof,  then  this  lease 
-is  void  at  the  option  of  said  party  of  the 
.second  part."  It  was  held  that  the  lessee 
had  the  option  to  declare  the  lease  void  on 
■ihe  passage  of  this  aot«  but  that  if  he  did 
not  exercise  his  option,  he  was  bound  by  the 
provisions  of  the  lease  and  could  not  use  the 


premises-  fop  any  other  purpose  than  that 
specified  therein.  The  court  said:  ''.Sup- 
pose, for  example,  the  General  Assembly  had 
forbidden  the  maintenance  of  saloons  in  the* 
aler  buildings.  The  lessee  would  then  have 
a  right  to  vacate  the  jpremises  and  ^top  pay- 
ing rent,  without  waiting  to  go  through  with 
the  idle  ceremony  of  asking  the  county  «om« 
missioners  for  a  license  which  they  woul4 
have  had  no  power  to  grant.  The  Volstead 
Act  (41  Stat.  305),  which  is  also  a  domestic 
statute,  has  superseded  Gen.  St  1918,  §  2731, 
so  far  as  that  section  authorizes  the  county 
commissioners  to  grant  licenses  for  the  sale 
of  intoxicating  liquors  containing  one-half 
of  1  per  cent,  or  more  of  alcohol;  If  we 
assiJdie  that  the  covenant  to  use  the  premises 
only  as  a  saloon  and  *  liquor  establishment 
would  not  be  performed,  within  the  fair 
meaning  of  the  contract,  by  using  them  for 
the  restricted  purpose  of  selling  beverages 
containing  less  than  one-half  of  1  per  cent, 
of  alcohol,  then  the  Volstead  Act,  when  it 
became  operative  on  January  17,  1920,  de- 
prived the  county  commissioners  of  any 
power  to  grant  a  Ucense  to  use  the  premises 
for  the  covenanted  use,  and  also  revoked  the 
license  whieh  was  then  in  force;  and  as  the 
lessee  was  not  bound  to  ask  the  county  comr 
missioners  to  do  what  they  were  forbidden 
by  law  to  do,  he  was  then  entitled  at  his 
option  to  cancel  the  lease,  or  to  keep  it  in 
force. 

"  On  the  other  hand,  if  we  assume  that  the 
use  of  the  premises  for  the  restricted  pur- 
pose of  selling  beverages  containing  less  than 
one-half  of  1  per  cent,  of  alcohol  is  a  jper- 
formance  of  the  covenant  to  use  the  premises 
as  a  saloon  and  liquor  establishment,  then 
the  continued  performance  of  the  covenant 
has  not  been  forbidden  by  law.  In  either 
case  the  lease  is,  for  the  purposes  of  this 
case,  still  in  force  as  a  contract  controlling 
the  legal  rights  of  the  parties  because  the 
lessee  has  not  attempted  to  avail  himself  of 
his  opinion  to  escape  from  its  obligations. 
.  "  We  hold  that  the  contingency  of  a  legal 
prohibition  of  the  covenanted  use  was  con- 
templated and  its  consequences  provided  for 
in  the  lease;  that  the  revocation  by  the  Vol- 
stead Act  on  January  17,  1920,  of  the  exist- 
ing license  to  sell  intoxicating  liquor  con- 
taining more  than  one-half  of  1  per  cent,  of 
alcohol  and  the  revocation  of  the  authority 
of  the  county  commissioners  to  grant  a  new 
license  were,  in  legal  effect,  equivalent  to  a 
refusal  by  the  covmty  commissioners  to  grant 
a  license,  for  a  reason  other  than  the  un- 
suitability of  tlie  applicant;  that  the  lessee 
was  thereupon  entitled,  and  within  a  rea- 
sonable time  required,  to  elect  whether  he 
would  declare  the  lease  void  or  leave  it  in 
force,  and  that,  having  elected,  notwithstand- 
ing the  prohibition  of  the  Volstead  Act,  to 
leave  the  lease  in  force,  he  remained  bound 
by  his  covenants  so  far  as  they  were  legally 
capable  of  performance,  and  could  not  use  the 
premises  for  a  purpose  for  which  he  agreed 
not  to  use  them. 
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The  use  of  the  premises  as  a  retail  shoe 
store  by  the  sublessees  or  assignees,  Noll, 
Noll  &>  Worden,  was  a  breach  of  covenant 
which  entitled  the  lessors  to  enter  for  con- 
dition broken  and  to  retake  possession  of  the 
premises/' 

Effect  of  prior  conviction  or  acquittal  in 
state  court. — As  to  the  effect  of  a  prior  con- 
viction or  acquittal  in  a  state  court  under 
a  state  statute  for  the  same  transaction  for 
which  the  defendant  is  indicted  in  the  federal 
court  under  the  National  Prohibition  Act  it 
has  been  said :  **  Coming,  now,  to  consider 
the  question  of  the  former  conviction  or  ac- 
quittal in  the  state  courts,  I  know  of  no 
decision  by  any  authoritative  tribunal.  There 
are  two  cases  submitted  to  me  —  the  one, 
U.  S.  V,  Peterson  et  al.,  (D.  C.)  268  Fed.  864, 
where  it  is  held  that  the  proceedings  in  a 
state  court  are  a  complete  bar  to  subsequent 
prosecutions  in  the  federal  court  for  the 
same  transaction.  U.  S.  v.  Holt,  (D.  C.) 
270  Fed.  639,  is  a  case  where  the  same  ques- 
tion was  presented,  and  the  contrary  con- 
clusion reached  by  Judge  Woodrough,  in  an 
opinion  in  which  I  fully  concur,  not  only  in 
the  legal  proposition  decided,  but  in  the 
practice  to  be  followed,  where  it  is  shown 
that  the  accused  has  already  been  punished 
in  the  state  courts. 

"  In  addition  to  the  views  so  well  ex- 
pressed by  Judge  Woodrough,  and  what  has 
been  said  heretofore  in  this  opinion,  it  occurs 
to  me  that  something  further  might  be  said 
as  to  the  meaning  of  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States: 

"  *  Nor  shall  any  person  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb.' 

"  What  meaning  shall  be  given  the  words 
'  the  same  offense  ? '  How  shall  they  be  con- 
strued? If  the  Congress  can  pass  legislation 
to  enforce  the  Prohibition  Amendment,  and 
the  states  may  also  do  so,  it  is  manifest  that 
such  legislative  acts  will  differ  —  that  dif- 
ferent laws  will  be  provided  for  the  enforce- 
ment of  the  amendment,  and  different  punish- 
ments will  be  imposed.  It  is  also  manifest 
that  often  the  same  act  or  transaction  will 
violate  both  the  federal  and  state  provisions, 
so  the  question  arises:  Where  the  same  act 
violates  both  statutes,  has  there  been  only 
one  or  more  offenses  committed?  It  will  be 
conceded  that  the  offender  cannot  be  tried 
in  the  federal  court  for  violation  of  the  state 
statute,  nor  in  the  state  court  for  the  viola- 
tion of  the  federal  statute;  so  it  appears 
that  the  offense  is  not  the  act  or  transaction 
alone,  but  that  the  act  or  transaction  must 
be  considered  in  the  light  of  the  legislative 
provisions  and  prohibitions. 

**  In  the  absence  of  such  legislative  pro- 
hibitions, the  act  or  transaction  committed 
would  not  be  an  offense.  It  is  not  the  pro- 
hibited act,  but  the  terms  of  the  statute, 
which  declares  and  deiines  the  offense.  It 
seems  to  me,  therefore,  that  as  each  legis- 
lative entity,  whether  state  or  federal,  de- 
clares its  own  offense,  this  cannot  be  the  same 
offense  as  that  provided  by  the  other,  though 


the  same  act  or  transaction  may  violate  each 
of  them,  but  that  there  are  as  many  offenses 
as  the  legislative  provisions  may  declare." 
U.  S.  V.  Bostow,  ( S.  D.  Ala.  1921 )  273  Fed. 
535. 

Prosecution  as  affected  by  indictment  in 
state  court. —  The  fact  that  the  defendant 
indicted  for  violating  the  National  Prohibi- 
tion Act  has  been  indicted  in  a  state  court 
under  a  state  srtatute  for  the  same  transac- 
tion does  not  prevent  the  federal  court  from 
proceeding  to  try  the  defendant  for  the  viola- 
tion of  the  federal  act,  the  offenses  not  being 
the  same.  U.  S.  n.  Bostow,  (S.  D.  Ala.  1921) 
273  Fed.  535.  The  court  said :  "  It  is  mani- 
fest in  this  case  that  the  indictment  in  the 
state  court  which  is  pleaded  here  is  based 
upon  an  offense  of  violating  a  state  statute, 
and  this  court  would  have  no  power  to  try 
the  defendant  so  charged  in  that  indictment. 
It  is  also  manifest  that  the  indictment  in 
this  court,  being  based  upon  the  National 
Prohibition  Act,  charges  no  offense  on  which 
this  defendant  could  be  prosecuted  and  con- 
victed in  the  state  court  because  no  offense 
against  the  state  laws  is  charged  in  the  fed- 
eral indictment,  and  no  offense  against  the  fed- 
eral laws  is  charged  in  the  state  indictment. 

"It  is  manifest  that  the  federal  govern- 
ment cannot  appear  in  the  prosecution  be- 
fore the  state  court,  for  it  has  no  standing 
there,  no  federal  statute  being  involved,  and 
it  is  also  manifest  that  the  state  has  no  right 
to  appear  in  the  federal  court,  because  no 
state  statute  is  involved.  To  hold  otherwise 
must  necessarily  be  to  hold  that,  if  one  was 
prosecuted  iwnd  convicted  in  the  federal  court 
for  a  transaction  which  violated  the  federal 
statute,  and  the  same  transaction  also  vio- 
lated the  state  statute,  the  federal  govern- 
ment, having  prosecuted  and  convicted  tht 
defendant,  should  have  the  right  to  say  that 
he  should  not  be  further  prosecuted  and  put 
in  jeopardy  in  any  other  court,  and  it  should 
have  and  exercise  the  power  to  enjoin  the 
state  court  from  the  prosecution  of  this  man 
who  has  already  been  punislied  for  the  same 
act  which  was  a  violation  of  the  federal 
statute.  To  state  the  proposition  is  to  on* 
swer  it.  The  whole  question  grows  out  of 
an  ihcorrect  analysis  of  the  question." 

II.    CONSTITUTIONAUTY      AND      CONSTBUCTIOW 

OP    Provision    Fixing    Alcx)houc    Con- 
tent. 

"  In  so  far  as  Congress,  in  aid  of  the  gen- 
erl  purpose  of  making  possible  the  practical 
enforcement  of  prohibition,  fixed  a  definite, 
maximum  alcoholic  content  to  *  nonintoxicat- 
ing '  beverages,  it  was  acting  clearly  within 
its  competency,  and  was  proceeding  in  a  w»y 
calculated  to  the  attainment  of  the  ultimate 
end  in  view  and  the  successful  performanoa 
of  the  duty  imposed  upon  it  by  the  constitu- 
tional amendment."  IJ.  S.  c.  Dodson,  (S.  D. 
Cal.  1920)  26&  Fed.  397. 

In  Feigenspan  r.  Bodine,  (D.  C.  N.  J. 
1920)  264  Fed.  186,  the  court  said:  "  Is  the 
d(^finition  of  intoxicating  liquors  as  '  contain- 
ing one-half   of   1    per   centum  or   more  of 
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alcohol  by  volume  which  are  fit  for  use  for 
beyeruge  purposes/  without  basis  in  fact,  and, 
therefore,  arbitrary  and  void?  It  is  the  pres- 
ence of  alcohol  that  makes  liquor  intoxicat- 
ing. Experts  differ  in  their  beliefs  and  opin- 
ions as  to  what  quantity  of  alcohol  will  or 
will  not  produce  intoxication.  The  effect  of 
the  same  quantity  upon  different  persons 
varies,  depending  upon  a  number  of  condi- 
tions, and  defying  exact  definition. 

''A  failure  to  define  legislatively  what  was 
intoxicating  liquor  would  of  necessity  refer 
that  question  to  judicial  decision.  This 
would  inevitably  result  in  a  serious  lack  of 
uniformity  of  decision  as  to  what  constitutes 
intoxicating  liquor.  As  persons  are  affected 
differently  by  liquor  containing  the  same  per- 
centage of  alcohol,  and  as  in  the  absence  of  a 
fixed  standard  the  effect  upon  the  individual 
would  most  frequently  control  the  decision, 
we  would  have  confiicting  decisions  as  to 
liquor  drawn  or  poured  from  the  same  con- 
tainer at  the  same  time.  Such  results  would 
conduce  neither  to  a  proper  enforcement  of 
the  Prohibition  Amendment  nor  to  a  due 
respect  for  the  administration  of  laws  gen- 
erally. Therefore,  when  Congress  concluded, 
as  it  had  a  constitutional  right  to  do,  that 
a  definition  was  necessary  for  a  proper  en- 
forcement of  the  Prohibition  Amendment,  it, 
in  determining  what  should  be  the  standard, 
engaged  in  a  work  that  necessarily  involved 
discretion,  the  bounds  of  which  were  only 
that  it  should  be  reasonably  exercised.  If, 
in  its  exercise  of  such  discretion,  it  deter- 
mined that  the  proper  enforcement  of  such 
prohibition  required  that  a  percentage  be 
adopted  that  would  certainly  prevent  intoxi- 
cating liquors  being  made  and  bartered,  and 
the  adopted  basis  or  percentage  has  a  reason- 
ably appreciable  relation  to  the  subject-mat- 
ter of  the  prohibition,  it  cannot  be  judicially 
condemned  as  arbitrary/' 

By  the  terms  of  this  section  nothing  comes 
within  the  purview  of  the  act  except  such 
fluids  as  contained  an  amotmt  of  alcohol 
over  one-half  of  1  per  cent  in  the  whole. 
Otherwise  it  is  not  intoxicating,  and  there- 
fore not  intended  to  come  within  any  of  the 
provisions  of  the  Volstead  Act,  nor,  indeed, 
those  of  the  Kighteenth  Amendment  itself. 
Oertel  Co.  e,  Oregorv,  ( VV.  L.  Ky.  1»21 )  270 
Fed.  789. 

1919  Supp.,  p.  205,  sec.  2. 

Search  warrants  to  what  officers  issued.^ 

One  effect  of  this  section  is  to  grant  power 
to  ifisue  search  warrants  under  the  limita- 
tions provided  in  tlie  Espionage  Act  (1918 
Supp.  p.  128  et  seq.)  to  other  officers  in 
addition  to  those  named  in  that  Act.  U.  S. 
V.  Friedman,  (E.  D.  Pa.  1020)  267  Fed.  856. 
See  to  the  same  effect  l-.  S.  v.  Kykowski, 
(6.  D.  Ohio  1920)  267  Fed.  866. 

Power  of  state  officers  to  arrest  without 
warrant. —  The  power  of  state  ofiicers  to  make 
arrests  under  this  act  exist  only  under  Rev. 
St.    i    1014    (2   Fed.   Stat.   Ann.   654)    and 


accordingly  a  warrant  is  necessary  to  such  an 
arrest.  Lenski  i?.  O'Brien,  (Mo.  App.  1921) 
232  8.  W.  235,  wherein  the  court  said: 

"  In  our  view  it  is  apparent  that  the  only 
state  officers  who  are  authorized  to  make 
arrests  are  those  who  are  specifically  designa- 
ted in  said  section  1014,  each  of  which  said 
state  officers  is  clothed  with  power  to  issue 
warrants  for  arrest.  It  is  self-evident  that 
it  is  not  intended  that  the  state  officers  men- 
tioned in  said  section  1014  shall  themselves 
do  the  actual  arresting  of  the  offenders,  but 
that  said  officers,  in  their  official  capacity,  up- 
on proper  showing  'agreeable  to  the  usual 
mode  of  process  against  offenders  in  such 
state,'  shall  issue  the  necessary  warrant  for 
the  arrest  of  any  offender  who  shall  have 
committed  a  crime  or  offense  against  the 
United  States;  and  before  any  such  state 
officer  mentioned  in  said  section  1014  is  au- 
thorized to  issue  a  warrant  for  the  arrest  of 
a  person  charged  with  the  violation  of  any  of 
the  provisions  of  the  National  Prohibition 
Act  of  the  United  States,  some  person  author- 
ized under  the  law  of  the  state  where  the  ar- 
rest is  sought  to  be  accomplished  must, 
agreeably  to  the  statutes  of  such  state,  file 
a  complaint  before  such  authorized  officer 
from  whom  the  warrant  is  sought." 

Issuance  of  warrant  to  municipal  poliee 
officers. —  Under  this  section  and  Rev.  St.  I 
1014  (2  Fed.  Stat.  Ann.  2d  ed.  654)  a  war- 
rant for  a  violation  of  the  Volstead  Act  may 
be  issued  to  a  municipal  police  officer. 
Harris  v.  Superior  Ct.,  (Cal.  App.  1921) 
196  Pac.  895. 

Contents  of  affidavit  and  warrant. — 
Whether  an  affidavit  is  filed  and  a  warrant 
issued  under  R.  S.  sec.  1014,  (2  Fed.  Stat. 
Ann.  2d  ed.  p.  654)  or  under  the  act  of 
June  15,  1917,  (1918  Supp.  p.  128,  et  seq.) 
the  contents  of  each  must  be  the  same.  li. 
S.  v,  Rykowski,  (S.  D.  Ohio  1920)  867  Fad. 
866. 

1919Supp.,  p.  206,  sec.3. 

Constitutionality. —  The  provisions  of  this 
section  forbidding  the  transportation  of  in- 
toxicating liquor  "  except  as  authorized  in 
this  act "  are  declared  to  be  warranted  by 
the  Eighteenth  Amendment.  Cornell  r. 
Moore,   (£.  D.  Mo.  1920)   267  Fed.  456. 

This  act  is  not  unconstitutional  because  of 
the  provision  in  this  section  that  no  person 
shall  possess  any  intoxicating  liquor  after 
the  Eighteenth  Amendment  to  the  Constitu- 
tion of  the  'United  States  goes  into  effect, 
except  as  authorized  and  permitted  by  that 
Act,  although  such  intoxicating  liquors  were 
lawfully  acquired  before  that  time.  Rose  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  245. 

"  Congress  has  obviously  intended  to  pre- 
vent the  use  of  intoxicating  liquor  as  a 
beverage,  and  the  provisions  of  the  Volstead 
Act,  forbidding  any  person  to  manufacture, 
sell,  barter,  transport,  import,  export,  deliver^ 
furnish,  or  possess  any  intoxicating  liquor, 
except  as  authorized  in  this  act,  are  consis- 
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tent  with  an  endeavor  to  make  that  intent 

effective. 

elusion  that  the  Volsteacl  Act  is  va^id  as  a 

war  measure,  even  if  it  should  be  held  to  be 

"VVTiile  there  seems  no  escape  from  the  con- 
merely  an  act  to  enforce  the  Eighteenth 
Aniendment,  it  does  not  follow  that  the  pro- 
yision  of  section  3  against  possession  is  un- 
constitutional!. The  amendment  in  question 
was  adopted  in  order  that  the  use  of  intoxi- 
cating liquor  as  a  beverage  might  come  to 
an  end.  It  was  within  the  power  of  Congress 
to  adopt  any  reasonable  means  calculated  to 
bring  about  the  desired  result.  Limiting 
possession  as  the  act  has  done  will  tend  to 
such  an  effect."  U.  S.  v.  Murphy,  (E.  D. 
N.  y.  1920)   264  Fed.  842. 

The  exception  in  this  section  "  is  merely 
in  keeping  with,  and  in  recognition  of,  other 
specific  provisions  in  the  act  permitting  the 
manufacture,  sale,  possesRlon,  etc.,. of  'intoxi- 
cating Hquor'  for  certain  nonbeverage  pur- 
poses, such  as  sacramental,  medicinal,  etc., 
and  for  its  possession  in  private  dwellings 
only  (title  2,  S  25)  for  beverage  purposes. 
It  is  in  no  wise  inconsistent  with,  or  counter 
to,  the  general  purpose  of  the  act."  U.  S.  ^^ 
Dodson,   (S.  D.  Cal.  1920)   208  Fed.  397. 

Purpose  as  preventing  uae  of  Uqnora  for 
beverage  purposes.—  The  chief  purpose  of  the 
framers  of  the  Volstead  Act  was  to  reduce 
and  as  far.  as  possible  to  prevent  the  use  of 
intoxicating  liquors  as  a  beverage.  U.  S.  t. 
Turner,  (W.  D.  Va.  1920)  266  Fed.  248; 
U.  8.  V.  Masters,  (M.  D.  Pa.  1920)  267  Fed. 
681;  Street  v.  Lincoln  Safe  Deposit  Co., 
(S.  D.  N.  Y.  1920)  267  Fed.  706;  Ledbetter 
V.  Bailey,  (W.  D.  N.  C.  1921)  274  Fed.  375; 
Kelly  V,  Lewellyn,  (W.  D.  Pa.  1921)  274 
Fed.  106. 

"If  anything  is  well  settled  and  deter- 
mined, it  is  that  the  Volsterid  Law.  enacted 
pursuant  to,  and  in  consequence  of,  the  adop- 
tion of  the  Eighteenth  Amendment  to  the 
federal  Constitution,  was  intended  and  cal- 
culated by  Congress,  and  by  those  interested 
in  its  passage,  to  prohibit  the  manufacture, 
sale,  and  transportation,  for  beverage  pur- 
poses, of  any  and  every  kind  of  intoxicating 
liquor  within  the  United  States;  and  Con- 
gress expressly  deftned  such  '  intoxicating 
liquor '  to  be  any  spirituous,  vinous,  malt  or 
fermented  liquor  or  liquid  *fit  for  use  for 
beverage  purposea'  containing  alcohol  to  the 
extent  of  *  one-half  of  one  per  cent,  or  more  * 
by  volume.  Volstead  Law,  tit.  2,  |  1.  So 
that  by  this  law,  which  was  enacted  after 
much  consideration  of  the  circumstances  and 
of  the  obvious  intent  and  purpose  of  the 
people  of  the  United  States,  as  reflected  by 
their  ratification  of  the  amendment,  it  was 
definitely  and  positively  determined  that  any 
liquor  or  liquid,  fit  for  use  as  a  beverage, 
and  possessing  alcohol  in  excess  of  the  maxi- 
mum mentioned,  might  not  be  manufactured, 
sold,  or  transported  in  the  United  States. 
Even  its  mere  possession  was  ^iniilurly  pro- 
hibited,   save    under    exceptional,    severely 


neoessary,   and   obviously   harmless   circum- 
stances. 

**  This  conclusion  results,  not  only  from 
the  reading  of  the  act  in  its  entirety,  looking 
at  the  big  purpose  in  view  and  the  means 
to  be  employed  to  gain  the  end  sought,  but 
also  from  the  language  of  section  3  of  title 
2,  the  controlling  section  of  the  act,  which 
is  to  the  effect  that: 

" '  No  person  shall  on  or  after  the  date  when 
the  Eighteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  goes  into  effect^ 
manufacture,  sell,  barter,  transport,  import^ 
export,  deliver,  furnish  or  possess  any  intoxi- 
cating liquor,  except  as  authorized'  in  thia 
Act,  and  all  the  provisions  of  this  Act  shall 
be  liberally  construed  to  the  end  that  the 
use  of  intoxicating  liquor  as  a  beverage  may 
be  prevented.' 

"Here,  in  unequivocal  language,  we  have 
a  declaration  on  the  part  of  Congress  that, 
however  thia  act  may  be  viewed,  and  tested 
by  every  means  known  to  those  whose  duty 
and  function  it  is  to  construe  statutes,  in 
every  instance  the  statute  '  shall  be  liberally 
construed  to  the  end  that  the  use  of  intoxi- 
cating liquor  as  a  beverage  may  be  pre- 
vented.' Nothing  can  be  plainer  that  that, 
and  it  aeems  to  me  that  Congress  there,  as 
it  might  properly  do,  has  said  that  the  courts 
shall  not  seek  to  construe  the  statute  so  as 
to  permit  the  use  of  intoxicating  liquors  as 
a  beverage,  but  that  they  shall  use  all 
reasonable  means  to  construe  it  so  as  to  pre- 
vent such  use."  U.  S.  v.  Dodson,  (S.  D.  Cal. 
1920)  268  Fed.  397. 

The  primary  object  of  the  Prohibition  Act 
is  the  prevention  of  the  uae  of  intoxicating 
liquora  as  a  beverage,  although  it  retains 
features  of  a  revenue  law.  To  effectuate  that 
purpoee  the  statute  requires  that  all  of  ita 
provisions  ^uUl  be  liberally  construed.  U.  6. 
t*.  Sacein  Rouhana  Farhat,  (S.  D.  Ohio  1920) 
269  Fed.  33. 

"It  ia  apparent  from  the  provisions  of 
this  act  that  intoxicating  liquor  may  be  im- 
ported  for  nonbeverage  purposes.  It  is  like- 
wise manifest  that  the  provisione  of  thia 
act  diall  not  in  any  way  interfere  with  the 
operation  of  existing  law,  except  where  it  is 
inconenatent,  and  the  act  expreaaly  provided 
that  peraona  shall  not  be  relieved  from  any 
taxea  or  other  charges  impoaed  upon  the  traf- 
fic in  such  liquor."  The  Goodhope,  (W.  D. 
Wash.  1920)  268  Fed.  694. 

Offenaea  under  act. —  Manufacturing  in- 
toxicating liquor  without  a  permit;  failing 
t-o  make  a  permanent  record  of  such  liquor; 
and  possession  of  property  designed  to  manu- 
facture liquor  intended  for  use  in  violation 
of  this  act  are  separate  offences.  Ex  p. 
Poole,   (D.  C.  Mont.  1921)  273  Fed.  623. 

''Provisions  of  thia  act  ahall  be  liberally 
construed." — "  If  it  were  conceded  .  .  . 
that  the  provision  in  section  3  that  the  act 
shall  be  liberally  construed,  to  the  end  that 
the  use  of  intoxicating  liquor  as  a  beverage 
may  be  prevented,  ia  in  excesa  of  l^ialativt 
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power,  that  would  by  no  means  require  a 
eourt  to  hold  that  the  entire  act  is  uncon- 
stitutional. That  provision  is  but  an  incon- 
sequential- part  of  the  entire  act.  Therefore, 
if,  in  the  opinion  of  the  court,  Congress  has 
no  power  to  direct  that  an  act  penal  in  its 
nature  «hall  be  liberally  const  rued,  the  ad- 
vice will  be  wholly  disregarded,  and  the 
essential  parts  of  the  statute,  which  clearly 
would  have  been  enacted  by  Congress,  re- 
gardless of  whether  this  part  is  dr  is  not 
constitutional,  conetrued  and  applied  in  ac- 
cordance with  the  established  rules  for  the 
construction  and  application  of  penal  law." 
Rose  V.  U.  S.,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  246. 

The  liberal  construction  provided  for  in 
this  section  doesynot  justify  the  court  in 
extending  the  prohibited  provisions  of  the 
act  beyond  what  is  plainly  stated,  nor 
omitting  language  which  would  change  it« 
plain  meaning.  U.  S.  v.  Crossen,  (E.  D.  Pa. 
1920)   204  Fed.  459. 

Under  the  provision  in  this  section  that 
"all  provisions  of  this  act  shall  be  liberally 
construed  to  the  end  that  the  use  of  intoxi- 
cating liquor  as  a  beverage  may  be  pre- 
vented," it  has  been  held  that  the  delivery 
to  an  individual  of  whisky  owned  by  him 
and  stored  in  a  bonded  warehouse  may  be 
properly  refused.  Cornell  v.  Moore,  (E.  D. 
Mo.  1920)  267  Fed.  456,  dismissing  a  bill 
in  equity,  praying  for  a  decree  compelling 
defepdant,  as  collector  of  the  internal  revenue 
for  the  first  district  of  Missouri,  to  accept 
the  internal  revenue  taxes  on  a  certain  bar- 
rel of  whisky,  owned  by  complainant,  and 
contained  in  a  bonded  warehouse  of  the 
United  States,  and  to  deliver  this  whisky  to 
complainant. 

Prosecution  by  information. — ^Violations  of 
this  act  may  be  prosecuted  by  information, 
but  an  application  by  the  government  for 
leave  to  file  an  information  against  a  de- 
fendant for  such  a  violation  will  be  denied 
where  it  appears  that  the  government  has 
failed  to  show  probable  cause  of  his  guilt 
and  that  the  only  evidence  which  it  can 
offer  has  been  obtained  as  a  result  of  an 
unlawful  search  in  violation  of  the  defend- 
ant's rights  under  the  Fourth  Amendment 
to  the  Constitution.  U.  S.  v.  Quaritius, 
(E.  D.  N.  Y.  1920)  267  Fed.  227. 

The  district  court  has  power  to  permit 
an  information  to  be  filed  although  the  pro- 
ceeding was  instituted  by  a  commissioner. 
U.  S.  V.  Metzger,  (E.  D.  N.  Y.  1920)  270 
Fed.  291. 

SufSciency  of  indictment. — An  indictment 
charging  a  violation  of  section  16  of  the 
Act  of  Feb.  8,  1875  (3  Fed.  Stat.  Ann.  (2d 
ed. )  p.  1053),  which  is  repealed  by  the 
National  Prohibition  Act,  has  been  sustained 
as  sufficient  to  charge  a  sale  in  violation  of 
this  section,  it  being  declared  that  an  alle- 
gation contained  in  the  indictment  respect- 
ing the  omission  to  pay  the  special  tax  may, 
with    propriety,    be    treated    ae    surplusage. 


Farlev  r.   U.   S.,    (C.  C.  A.  9th   Cir.   1921) 
269  Fed.  721. 

An  indictment  charging  the  defendants 
with  conspiring  to  commit  the  offense  of 
knowingly,  wilfully  and  unlawfully  trans- 
porting, selling,  bartering,  furnishing  and 
possessing  intoxicating  liquors  in  violation 
of  this  act  is  suflacient,  though  it  does  not 
allege  that  the  liquor,  €he  transportation  of 
which  was  the  object  of  the  conspiracy  was 
not  to  be  used  for  nonbeverage  purposes. 
Davis  t\  TJ.  S.,  (C.  C.  A.  9th  Cir.  1921)  274 

Fed.  928. 

Sufficiency  of  plea.— Where  an  Informa- 
tion charges  the  unlawful  manufacture  and 
possession  of  distilled  spirits  and  from  the 
defendants*  plea  it  appears  that  they  have 
complied  with  the  National  Prohibition  Act 
by  having  a  etill  registered  and  obtaining 
a  permit  to  operate  a  dealcoholizing  plant, 
and  there  is  no  charge  that  any  of  the  pro- 
hibited articles  were  knowingly  sold,  the  pro- 
visions of  sections  4  and  5  of  the  National 
Prohibition  Act  are  applicable,  and  a  de- 
murrer to  the  plea  should  be  overruled.  U.  S. 
r.  Mozzone,    (W.  D.  Wash.   1920)    W8  Fed. 

652.  ,         . 

Evidence. —  Under  an  indictment  for  vio- 
lation of  this  act  it  is  not  necessary  to  prove 
that  the  defendant  was  engaged  in  the  busi- 
ness of  a  retail  liquor  dealer,  it  being  suf- 
ficient to  Ediow  that  he  sold  liquor  in  any 
quantity.  Farley  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1921)   269  Fed.  721.  . 

Where  a  person  has  been  arrested  for  m- 
toxication,  whisky  obtained  on  a  search  of 
his  person  is  not  obtained  by  "  unreasonable 
search "  and  is  admissible  in  evidwice  on  a 
prosecution  against  him  for  a  violation  of 
this  section.  U.  S.  v.  Murphy,  (E.  D.  N.  Y. 
1920)  264  Fed.  842. 

For  evidence  held  sufficient  to  sustain  a- 
conviction  for  a  violation  of  this  aection.  see 
Rose  V.   U.    S.,    (C.    C.   A.   6th   Cir.    1921) 
274  Fed.  246.  ^    ^    , 

Acts  of  officers  as  entrapment.—  In  Farley 
r.  U.  S.,  (C.  C.  A.  9th  Cir.  1921)  269  Fed. 
721,  where  all  that  the  officers  did  was  to 
go  to  the  Uvern,  and  while  at  their  meals, 
order  the  waiter  to  serve  them  with  some- 
cough  syrup,  which  was  understood  to  be 
whiskv,  and  they  were  served  accordingly 
with  drinks  in  small  glasses  and  the  officers 
had  nothing  to  do  with  furnishmg  the 
whisky;  their  only  purpose  being  to  ascer- 
tain whether  or  not  the  defendant  was  deal- 
ing in  or  dispensing  drinks  of  the  kmd  to 
his  customers,  it  was  held  that  such  de- 
portment on  the  part  of  the  officers  does 
Sot  constitute  an  entrapment  that  relieves 
the  defendant  from  guilt.  Parley  f.  U.  b., 
(C.  C.  A.  9th  Cir.  1921)   269  Fed.  721. 

1919  Supp.,  p.  206,  sec.  4. 

"Preserved  sweet  cider" — Definition. — 
"Preserved  sweet  cider  has  been  defined  as 
cider  which  has  not  fermented;  cider  which 
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is  devoid  of  alcoholic  content  coming  from 
fermentation  —  but  also  that  it  must  be 
"preserved";  it  must .  be  cider  to  which 
some  preser\Titive,  in  the  nature  of  heat  or 
otherwise,  has  been  applied,  contributed  in 
sufficient  quantity  to  insure  that  its  sweet- 
ness and  its  nonfermented,  nonalcoholic  state 
may  be  maintained.  In  other  words,  it  must 
not  only  be  "  sweet  eider,"  within  the  mean- 
ing to  be  accorded  to  that  term,  as  defined 
by  authorities;  it  must  be  "  preserved  "  sweet 
cider.  Or,  to  phrase  it  still  more  simply, 
"  preserved  sweet  cider,"  under  the  accepted 
definition,  is  cider  without  alcohol,  and  in 
which  the  possibility  of  tlie  natural  develop- 
ment of  alcohol  has  been  prevented,  through 
the  use  of  some  sort  of  preservative.  U.  S.- 
c.  Dodson,    (S.  D.  Cal.   1920)   268  Fed.  397. 

Manufacture  and  sale  of. —As  to  liability 
under  this  Act  for  the  manufacture  and  safe 
of  "  preserved  sweet  cider  "  it  has  been  said 
in  a  case  of  an  information  charging  the 
sale  of  cider  having  an  alcoholic  content  in 
excess  of  that  allowed  by  law: 

"  If,  then,  the  thing  actually  manufactured 
and  sold  by  defendant  at  wholesale  was 
*  preserved  sweet  cider,'  in  virtue  of  the 
positive  language  of  section  4,  notwithstand- 
ing it  might  possibly  develop,  through  the 
usual  processes  of  fermentation,  an  alcoholic 
content  in  excess  of  the  amount  allowed  by 
law,  it  was  not  at  that  time,  or  at  any  time 
thereafter,  to  be  construed  to  be  subject  to 
the  penal  provisions  of  the  Volstead  I^w. 
Parenthetically,  however,  if  at  the  time  of 
its  manufacture  and  distribution  by  the  de- 
fendant, it  was  merely  '  nonintoxicating,' 
because  below  the  prohibited  alcoholic  con- 
tent, yet  was  not  in  fact  *  preserved  sweet 
cider,'  and  it  afterwards  developed  the  pro- 
scribed alcoholic  content  —  in  the  language 
of  the  street,  'acquired  a  kick' — its  sub- 
sequent sale  would  render  the  vender  liable 
to  all  the  provisions  of  the  act  respecting 
an  unlawful  marketing  of  a  prohibited  arti- 
cle, viz.  intoxicating  liquor.'"  U.  S.  v, 
Dodson,  (S.  D.  Cal.  1920)  268  Fed.  397. 

Effect  of  treatment  with  henzoate  of  soda. 
—  The  fact  that  cider  has  been  treat^  with 
benzoate  of  soda  and  as  thus  treated  is 
known  in  the  trade  as  "  preserved  sweet 
cider"  does  not,  in  face  of  the  prohibitory 
provisions  of  this  Act,  make  it  still  vendible 
and  possessable,  irrespective  of  its  actual 
alcoholic  content  and  intoxicative  effect.  U. 
S.  V.  Dodson,  (S.  D.  Cal.  1920)  268  Fed.  397. 

The  unadulterated  juice  of  apples  pre- 
served by  the  addition  of  one  tenth  of  one 
per  cent  of  henzoate  of  soda  has  been  held  to 
come  within  the  exception  in  this  section  of 
"  preserved  sweet  cider."  Hildick  Apple 
Juice  Co.  V.  Williams,  (S.  D.  N.  P.  lf)2(» 
269  Fed.   184. 

Proof  of  alcoholic  content. —  On  pro.Mecu- 
tion  for  selling  cider  in  violation  of  this  act 
the  government  is  not  required  to  show  that 
the  defendant  knew  that  the  cider  contained 


alcohol  in  excess  of  one  half  of  one  per  cent 
by  volume.  U.  S.  v,  Mathie.  (S.  D.  Cal. 
1921)  274  Fed.  225,  wherein  the  court  said: 
"Any  person  who  sells  cider  as  a  beverage 
does  80  at  his  peril.  He  must  know  that  lie 
is  not  violating  the  law.  He  must  know  that 
the  cider  contains  less  than  one-half  of  1 
per  cent,  of  alcohol  by  volume.  This  is  tlie 
only  way  the  act  could  be  enforced  against 
persons  selling  cider  containing  more  than 
one-half  of  1  per  cent,  of  alcohol  by  volume." 

1919  Supp.,  p.  207,  sec.  6. 

Possession  of  permit  as  prerequisite  to  re- 
moval of  whiaky  from  bonded  warehonse. — 
Injunction  does  not  lie  to  compel  a  collector 
of  internal  revenue  to  accept  taxes  on,  affix 
thereto  and  cancel  the  proper  internal 
revenue  stamps,  and  to  deliver  to  plaintiff 
possession  of  whisky  stored  in  a  bonded 
government  warehouse,  and  belonging  to  him, 
but  in  the  custody  of  the  collector,  where  the 
plaintiff  is  without  a  permit  required  by 
this  section.  Cornell  r.  Moore,  (E.  D.  Mo. 
1020)   268  Fed.  903. 

Application  of  this  section  and  R.  S.  aec. 
3296  to  same  transaction. — Both  this  section 
and  R.  S.  sec.  3296  (4  Fed  Stat.  Ann.  (2d 
ed. )  57)  may  in  some  cases  apply  to  the 
same  transaction.  *'  There  is  no  constitu- 
tional objection  to  making  one  act  or  one 
transaction  a  violation  of  two  statutes,  al- 
though both  emanate  from  the  same 
sovereignty,  if  each  offense  embraces  an  ele- 
ment not  embraced  in  the  other."  U.  S.  v. 
Turner,   (W.  D.  Va.  1920)   2G6  Fed.  248. 

Power  of  commissioner. —  While  the  com- 
missioner is  given  authority  under  this  sec- 
tion to  prescribe  the  forms  of  permits  and 
applications  for  the  same  he  cannot  evade 
the  plain  provisions  of  this  act  in  exercising 
this  authoritv.  U.  S.  t?.  Masters,  (M.  D.  Pa. 
1920)   267  Fed.  581. 

Contents  of  permit. — A  permit  issued  to 
a  person  under  this  section  should  set  forth 
fully  and  in  detail  what  he  may  do,  and 
when  and  where  such  arts  may  be  performed, 
in  order  that  the  government  and  its  agents 
may  at  all  timci^  be  informed  of  his  doings, 
and,  if  desirable,  to  supervise  and  inspect 
his  conduct,  so  as  to  ascertain  whether  the 
law  is  being  respected.  In  other  words, 
whatever  is  done  shall  be  done  openly  and 
with  knowledge.  U.  S.  v.  Masters,  (M.  D. 
Pa.  1920)    267  Fed.  581. 

Conviction  for  manufacturing  whisky  as 
bar  to  prosecution  under  revenue  law. —  A 
conviction  under  this  section  for  manufactur- 
ing whisky  without  a  permit  does  not  bar 
a  prosecution  for  violation  of  sections  3258, 
:52(50  and  3279  of  the  revenue  law.  U.  S.  t?. 
Sacein  Rouhana  Farhat,  (S.  D.  Ohio  1920) 
•260  Fed.  33. 

Conviction  in  state  court  for  transporting 
liquor  as  bar. — A  conviction  in  a  state  court 
for  unlawfully  transporting  liquor  within  the 
limits  of  that  state  is  not  a  bar  to  a  prose- 
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cution  under  this  section  for  transporting 
liquor  without  permission  from  the  Commis- 
sioner of  Internal  Revenue,  on  the  ground 
that  the  defendant  being  twice  put  in  jeop- 
ardy,  though  both  prosecutions  involve  the 
same  act.  U.  S.  v.  Regan,  (D.  C.  N.  H. 
1921)   273  Fed.  727. 

1919  SupPm  p.  210,  sec.  10. 

Seixure  of  books  and  papers. —  The  right 
to  inspect  does  not  give  the  right  to  seize 
books  and  papers.  U.  S.  v.  Kraus,  (S.  D. 
N.  y.  1921 )  270  Fed.  578. 

1919  Supp.,  p.  212,  sec.  21. 

Constitutionality. —  This  provision  is  con- 
stitutional. U.  S.  r.  Cohen,  (E.  D.  Mo. 
1920)  268  Fed.  420. 

"  Sold,  kept,  or  bartered."—  "  Congress,  by 
the  use  of  the  words  *  sold,  kept,  or  bartered ' 
in  violation  of  law,  meant  either  habitually, 
or  continuously,  or  recurrently  so  sold,  kept, 
or  bartered.  ...  A  single  sale,  without 
more,  and  with  no  evidence  of  the  continua- 
tion or  recurrence  of  law  violation,  or  of 
facts  strongly  indicating  either  habitual 
sales,  or  long-continued  violations,  or  such  a 
recurrence  of  unlawful  acts  or  sales  to  color- 
ably  indicate  that  the  criminal  prosecutions 
and  penalties  provided  by  other  parts  of  the 
act  are  inadequate  to  cope  with  the  situation, 
would  constitute  a  nuisance  or  warrant  the 
interference  of  a  court  of  equity  by  injunc- 
tion; for  in  such  case  it  is  not  the  crime  of 
selling  liquor,  or  selling  a  single  drink  of 
liquor,  by  a  given  person,  at  a  given  place, 
which  constitutes  the  nuisance,  but  it  is  the 
maintenance  and  use  of  the  room,  house,  or 
place  as  a  »itus  for  the  doing  thereat  of  un- 
lawful or  criminal  acts,  which  constitute  the 
nuisance. 

"  If  the  Volstead  Act  is  construed  to  mean 
that  a  single  sale  is  sufficient  to  constitute 
a  nuisance,  I  should  seriously  question  its 
validity,  for  upon  such  a  view  we  are  met 
by  the  rule  which  forbids  equity  taking  juris- 
diction where  an  adequate  remedy  at  law 
exists,  as  also  the  rule  that  even  Congress 
may  not  say  a  thing  is  a  common  nuisance, 
when  in  fact  it  is  not."  U.  S.  v,  Cohen, 
(E.  D.  Mo.  1920)  268  Fed.  426. 

The  word  "  kept '  us  used  in  this  section 
lefers  to  keeping  for  sale  or  for  other  com- 
mercial purpose.  U.  S.  v.  One  Cadillac  Tour- 
ing Car,  (£.  D.  Mich.  1921)  274  Fed.  470. 

Heaning  of  nuisance. —  Congress  in  using 
the  word  nuisance  in  this  act  must  be 
deemed  to  have  used  the  word  in  its  usual 
and  ordinary  legal  significance,  and  to  have, 
had  in  mind  that  it  could  not  pass  a  law. 
which  had  the  effect  to  wipe  out  the  con'^ti- 
tutional  rights  of  the  citizen  in  private  prop- 
erty. U.  S.  V.  Cohen,  (£.  D.  Mo.  1920)  268 
Fed.  420. 

Knowledcs  of  sale. —  On  a  prosecution 
nnder  this  section  for  maintaining  a  com- 
mon   nuisance    where    the    evidence    shows 


ownership  of  the  promises  and  of  the  liquors 
in  the  defendant  and  that  there  was  a 
nuisance  maintained  on  the  premises,  it  is 
not  necessary  to  prove  that  the  defendant 
knew  of  sales  being  made  or  that  he  profited 
by  the  particular  sale  or  sales  complained  of. 
Wiggins  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1921) 
272  Fed.  41. 

Admissions  as  to  ownstship. —  For  the  pur- 
pose of  showing  ownership  evidence  is  ad- 
missible of  admissions  made  by  the  defend- 
ant to  the  officers  that  he  was  owner  of  the 
premises  and  of  the  liquors  seized.  Wig- 
gins t>.  U.  S.,  (C.  C.  A.  2d  Cir.  1921)  272 
Fed.  41.     The  court  said: 

"The  defendant  made  statements  to  other 
officers  admitting  ownership  of  the  liquors 
and  his  desire  to  keep  the  liquors  which 
had  been  seized.  The  admissions  of  a  de- 
fendant, made  voluntarily,  and  not  im- 
peached as  having  been  made  involuntarily, 
are  strong  evidence  of  the  truth  of  what  they 
purport  to  say." 

Aa  automobile  seized  while  illegally  trans- 
porting liquor  is  not  subject  to  forfeiture  as 
a  common  nuisance  under  this  section,  as 
being  a  vehicle  in  which  intoxicating  liquor 
is  "kept."  U.  S.  V,  One  Cadillac  Touring 
Car,  (E.  D.  Mich.  1921)   274  Fed.  470. 

1919  Supp.,  p.  212,  sec.  22. 

Constitutionality. — This  section  is  consti- 
tutional. U.  S.  17.  Cohen,  (£.  D.  Mo.  1920) 
268  Fed.  420,  wherein  it  was  said  that  the 
contentions  that  provisions  of  this  section 
invade  the  police  powers  of  the  state,  "and 
that,  since  no  phase  of  interstate  commerce 
is  involved,  the  plaintiff  has  no  standing  and 
the  federal  court  no  jurisdiction,  may  be 
considered  together,  and  disallowed  almost 
out  of  hand,  under  the  doctrine  announced 
by  the  Supreme  Court  in  the  case  of  Rhode 
Island  V.  Palmer,  263  U.  S.  350,  40  Sup.  Ct 
486,  64  L.  ed.  — .  It  may  be  conceded  that 
the  provisions  of  the  Volstead  Act,  in  so 
far  as  they  provide  for  the  exercise  of  police 
powers  by  the  Congress,  would  have  been  un- 
warranted and  unconstitutional  before  the 
adoption  of  the  Eighteenth  Amendment;  but 
one  of  the  chief  things  accomplished  by  that 
amendment  was,  as  to  the  manuiacture, 
transportation,  and  traffic  in  intoxicating 
liquor,  to  confer  police  powers  on  Congress, 
and  to  extend  those  powers  into  the  terri- 
tories of  the  several  states."  U.  S.  t;.  Cohen, 
(E.  D.  Mo.  1920)   268  Fed.  420. 

Right  to  jury  trial. —  It  has  been  held  that 
defendants  are  not  entitled  to  a  trial  by  a 
jury  either  upon  a  hearing  of  a  suit  to  abate 
and  enjoin,  or  upon  a  trial  of  any  contempt 
which  may  grow  out  of  a  violation  of  any 
injunction  which  may  be  granted.  U.  S.  v. 
Cohen,   (E.  D.  Mo.   1920)   268  Fed.  420. 

Although  the  affidavits  may  be  insufficient 
as  a  matter  of  law  to  warrant  a  temporary 
injunction  a  motion  to  dismiss  should  not 
be  sustained  where  the  bill  is  sufficient  to 
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juHtify  the  itMiiAnce  of  aji  injunction  after 
a  final  hearing.  U.  B.  v.  Cohen,  (E.  D.  Mo. 
1920)  2^  Fed.  420.    The  <»ourt  further  said: 

"  In  short,  the  affidavits  seem  to  go  to  the 
authority  of  the  court  to  issue  a  temporary 
injunction,  and,  the  bill  being  sufficient, 
these  affidavits  have  no  bearing  upon  the 
authority  of  the  court,  after  a  final  hearing, 
to  perpetually  enjoin." 

Pleading. —  In  an  action  under  this  sec- 
tion to  enjoin  the  maintenance  of  a  nuisance 
facte  should  be  pleaded  tending  to  show  the 
inadequacy  of  the  law  remedv  or  remedies. 
U.  S.  r.  Cohen,  (E.  D.  Mo.  1020)  268  Fed. 
420. 

1919  Supp.,  p.  213,  sec  25. 

I.  In  general. 
II.  Search  and  seizure. 

1.  Existence  of  right. 

2.  Necessity  of  warrant. 

3.  Affidavit  to  procure. 

4.  Warrant. 

6.  Return  of  warrant. 

6.  Seizure  under  warrant. 

7.  Rights  in  respect  to  property  seized 

illegally. 

I.  In  General 

**  Property  designed  for  the  manufacture  of 
liquor." — In  construing  this  phra«e  it  has 
been  held  that  if  a  defendant  has  a  still  or 
distilling  apparatus  set  up,  or  wort,  wash, 
and  mash  'fit  for  distillation,  he  violates  the 
National  Prohibition  Act,  because  he  has  in 
his  possession  property  designed  for  the 
manufacture  of  liquor  intended  for  use  in 
violating  the  act.  U.  S.  v.  Puhac,  (W.  D. 
Pa.  1920)  2^  Fed.  392. 
i  A  still  and  oiiash  constitute  property 
within  the  meaning  of  this  section.  U.  S. 
V.  Stafoff,  (E.  D.  Mo.  1920)   268  Fed.  417. 

Posaesiion  of  liquor  in  one's  home  is  not 
unlawful  under  this  section.  State  r.  Helms, 
(1921)  181  N.  C.  666.  107  S.  E.  228,  follow^ 
ing  iStreet  ^.  liincoln  Safe  Deposit  Oo., 
(1920)  254  U.  S.  88,  41  S.  Ct.  31,  65  U.  S. 
(L.  ed.)  —,  10  A.  L.  R.  154«. 

"  The  exception  applies  to  the  building 
or  to  the  part  of  a  building  that  is  used 
apd  occupied  by  the  person  who  is  in  posses- 
sion of  su(%h  intoxicating  liquor.  If  all  of 
the  building  or  the  part  exclusively  occupied 
by  fiuch  person  is  used  as  a  dwelling  only, 
then  such  possession  is  not  unlawful, 
altliough  other  persons  may  conduct  iti  some 
other  part  of  the  same  building,  a  store, 
phop,  saloon,  restaurant,  hotel,  or  boarding 
house."  Rose  v.  U.  S.,  (O.  C.  A.  6th  Cir. 
1021)    274  Fed.  245. 

Presumption  as  to  unlawful  possession. — 
Where  liquor  wa«  found  in  the  basement 
or  cellar  vault  of  a  hotel  and  seized  by  the 
interaal  revenue  agents  and  title  was  claimed 
by  a  third  person,  the  hotel  owner  disclaim- 
ing ownership,  it  was  held  that  the  attend- 


ing circura stances  and  character  of  the  plaoe 
raised  the  presumption  that  the  liquor  waa 
kept  there  in  violation  of  this  section.  U.  8. 
r.  Masters,   (M.  D.  Pa.  1920)   267  Fed.  581. 

"No  property  rights"  in  liquor  as  pre- 
venting it  from'behig  subject  of  larceny. — 
Although  whisky  has  no  market  value  under 
thie  act  except  where  it  is  purchased  and 
kept  under  a  government  permit,  yet  it  has 
an  actual  value  and  may  be  the  subject  of 
larceny.  People  v.  Wilson,  (1921)  298  111. 
257,   131    N.    E.   609,   wherein   it   was   said: 

"  Burglary  may  be  committed  where  per- 
sonal property  which  is  the  subject  of  owner- 
ship is  taken,  and  the  fact  that  the  property 
is  kept ,  for  an  .  unlawful  purpose  does  not 
change  the  nature  of  the  crime.  This  has 
been  decided  as  to  intoxicating  liquors  kept 
for  sale  contrary  to  the  provisions  of  a  stat- 
ute, or  property  used  for  gambling  purposes 
contrary  to  law,  or  a  pistol  the  sale  of  which 
was  forbidden.  State  v.  May,  20  Iowa  305; 
Bales  V.  State,  3  W.  Va.  685;  Commonwealth 
V.  Smith,  129  Mass.  Ill;  Osborne  r.  Stite, 
115  Tenn.  717,  92  S.  W.  853,  5  Ann.  Cas.  797, 
17  R.  C.  L.  29.  The  whisky  had  aa  actual 
value,  whether  it  had  a  market  value  or 
not^  and  was  the  subject  of  larceny." 

R.  S.  sec  3256  (see  4  Fed.  Stat.  Ann. 
2d  ed.  56)  is  not  repealed  by  this  section. 
U.  S.  V.  Turner,  (W.  D.  Va.  1920)  266  Fed. 
248. 

II.  Se-\rch  and  Seizube 
1.  Emiatence  of  right 

State  law  permitting  search  and  seizure 
of  private  dwelling. —  Notwithstanding  the 
provision  in' this  section  pix>hibitiiig  the  issu- 
ance of  a  search  warrant  to  search  a  private 
dwelling,  a  state  or  a  municipality  acting 
in  conformity  with  state  laws  may '  provide 
for  search  and  seizure.  U.  S.  v.  Viese, 
(W.  D.  Wash.  1921)  273  Fed.  279. 

The  reference  to  the  Espionage  Act  only 
refers  to  the  proceeding  to  be  followed,  •  and 
does  not  restrict  the  issuance  of  a  search 
warrant  to  cases  involving  property  used  in 
committing  a  felony.  If  that  construction 
were  adonted,  no  search  warrant  could  be 
issued.  U.  8.  v.  Metzger,  (E.  D.  N.  Y.  1920) 
270  Fed.  291. 


2.  Secessity  of  Warrant 

In  general.^--"  In  no  case  is  a  prohibit  ion 
officer  or  agent  justified  in  seizing  intoxicat- 
ing liquor  or  other  property  without- a  searc4i 
warrant,  except  as  provided  in  section  26, 
.which  makes  it  his  duty  to  seize  all  intoxi- 
cating liquors  found  bet^g '  transported  con- 
trary to  law  in  any  wag^,  buggy,  automo- 
bile, water  or  air  craft, '*or  other  vehicle. 
Upon  seizure  in  either' case,  however,  the  act 
contemplates  a  remedy  by  orderly  process  of 
law*'  for  the  disposition  -  <rf  tite  intoxicating 
liquor  seized."  U.  8,  D.  Cnos^lv,  (fi.  D.  Pa^' 
1920)   264  Fed.  459. 
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PxiTAte  dwelHns. — ^This  act  "  provides 
that  no  search  warranit  bhall  issue  to 
search  any  private  dwelling  occupied  as  such, 
unless  it  is  being  used  for  the  unlawful  sale 
of  intoxicating  liquor,  or  is  in  part  used  for 
some  business  purpose.  It  should  not  be 
difficult  to  keep  within  these  provisions.  If 
in  the  attempted  enforcement  of  the  prohi- 
bition law  a  search  warrant  is  applied  for, 
the  first  inquiry  of  the  judge  or  commis- 
sioner should  be  as  to  the  character  of  the 
place  to  be  searched.  If  it  be  a  private 
dwelling,  then  the  inquiry  should  be: 

" '  What  evidence  have  you  that  this  place 
is  being  used  for  the  unlawful  sale  of  intoxi- 
cating liquor  ? ' 

"If  the  officer  has  no  such  evidence,  he 
should  not  apply  for  the  warrant;  or  if  the 
judge  or  conmiissioner  is  not  satisfied  with 
the  evidence  offered,  he  riiould  not  issue  it. 
If  the  officer  is  acting  upon  information,  he 
should  lay  all  the  facts  before  the  judge  or 
commissioner,  with  the  n«une8  of  the  persons 
from  whom  his  information  is  received. 

"  It  is  not  merely  a  pro  forma  matter,  but 
one  of  utmost  importance,  that  search  war- 
rants should  be  properly  issued  in  the  first 
instance.  They  should  not  be  lightly  applied 
for,  nor  lightly  issued,  as  they  trespass  upm 
the  most  important  rights  of  the  people. 
When  issued,  they  should  be  promptly  served 
and  promptly  returned."  U.  S.  v,  Mitchell, 
(N.  D.  Cal.  1021)  274  Fed.  128,  wherein 
the  court  further  said: 

"Much  confusion  seems  to  exist  among 
the  enforcement  officers  concerning  the  neces- 
sity for  search  warrants  and  their  use.  The 
confusion  arises  generally,  in  my  opinion, 
because  they  are  not  willing  to  be  bound  by 
the  limitations  of  the  Constitution  or  the 
law.  In  pursuing  liquor,  recently  made  an 
outlaw  by  the  Eighteenth  Amendment  to  the 
Constitution,  they  are,  in  their  zeal,  inclined 
to  disregard  other  provisions  of  the  same 
document  equally  sacred  and  far  more  im- 
portant to  the  rights  of  the  people.  The 
language  of  the  Fourth  Amendment  to  the 
Constitution  is  as  follows: 

"'The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported 
by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized.' 

"  The  *  protection  thus  afforded  to  the 
people  can  only  be  insured  by  the  courts. 
It  is  far  more  important  that  the  right  to 
be  secure  in  their  persons,  houses,  and  effect* 
be  zealously  guarded  than  that  a  few  in- 
dividuals be  convicted  of  violating  the  pro- 
hibition or  any  other  law.  It  is  one  of  the 
most  sacred  rights  that  the  Constitution 
guarantees,  and  officers  sworn  to  defend  the 
Constitution  should  be  the  first  to  recognize 
and   defend    it.     There   is   nothing   obscure 
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about  it;  the  language  is  plain,  and  means 
what  it  says." 

The  search  of  a  private  dwelling  and  the 
seizure  of  intoxicating  liquor  found  therein, 
without  a  warrant,  is  unlawful  and  not  ex- 
cused by  a  pretended  consent  obtained  by  a 
show  of  force  and  firearms.  U.  S.  v.  Mar- 
quette, (N.  D.  Cal.  1920)  271  Fed.  120, 
wherein  the  court  said: 

"  The  liquor  was  in  a  private  home,  where 
liquor  might  lawfully  be,  and  could  not  be 
taken  therefrom  without  a  warrant,  except 
upon  consent  of  the  occupants  of  the  home, 
voluntarily  given.  A  consent  accorded  to  a 
show.of  arms,  even  though  no  open  objection 
be  made,  will  not  be  regarded  as  voluntary. 
The  outlawing  of  liquor  by  the  Eighteenth 
Amendment  did  not  abrogate  either  the 
Fourth  or  Fifth  Amendment  to  the  Con- 
stitution, and  the  zeal  of  the  enforcement 
officers  in  pursuing  this  recent  outlaw  can- 
not be  permitted  to  carry  them  without  war- 
rant across  the  threshold  of  the  home. 

" '  The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects, 
against  unreasonable  searches  and  seizures, 
shall  not  be  violated,  and  no  warrants  shall 
issue,  but  upon  probable  cause,  supported 
by  oath  or  affinnation,  and  particularly 
describing  the  place  to  be  searched,  and  the 
persons  and  things  to  be  seized.' 

"Such  is  the  language  of  the  Fourth 
Amendment.  The  protection  thus  afforded 
can  only  be  insured  by  the  courts.  Every 
case  arising  must,  of  course,  be  determined 
upon  the  facts  of  that  particular  case;  and 
where,  as  here,  the  record  shows  an  invita- 
tion to  enter,  but  also  shows  the  presence  of 
shotguns  and  pistols,  I  cannot  disassociate 
the  one  from  the  other.  As  there  was  no 
warrant  either  to  search  the  premises  or 
seize  the  liquor,  and  as  the  only  justification 
pleaded  is  that  of  'invitation  to  enter,  and 
consent  to  the  seizure,'  under  the  circum- 
stances recited,  I  am  of  the  opinion  that  the 
motion  for  an  order  for  the  return  of  the 
property  should  be  granted  upon  the  plead- 
ings." 

A  private  dwelling  does  not  lose  its  char- 
acter as  such  and  become  a  distillery  from  the 
fact  that  evidence  procured  on  an  unlawful 
search  disclosed  a  home  made  still  in  opera- 
tion. U.  S.  V.  Kelih,  (S.  D.  IlL  1921)  272 
Fed.  464. 

Evidence  obtained  in  a  search  of  a  private 
dwelling  under  a  state  law  may  be  used  in 
a  prosecution  under  the  National  Prohibiticm 
Act,  the  purpose  of  the  provision  in  this  seo- 
tion  against  the  search  of  a-private  dwelling 
not  being  to  establish  a  special  rule  of  evi- 
dence for  prosecutions  under  the  act  but 
rather  to  define  probable  cause  under  the  act 
for  search.  U.  S.  v.  Viess,  (W.  D.  Wash. 
1921)  273  Fed.  279. 

Garage. — 'The  entry  without  permission, 
express  or  implied,  into  a  private  garage, 
without  warranty  on  a  mission  of  search  and 
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seizure,  by  prohibition  agents  of  the  United 
States,  is  unlawful.  U.  S.  r.  Slusser,  (S.  D. 
Ohio  1921)  270  Fed.  818,  wherein  the  court 
said :  "  The  right  of  the  people  to  be  secure 
in  their  houses  and  effects  against  unreason- 
able searches  and  seizures  is  not  limited  to 
dwelling  houses  but  extends  to  a  garage  used 
personally  and  for  hire." 

Search  of  arrested  person. —  Where  agenta 
have  properly  arrested  a  person  they  have 
the  right  to  search  his  person  as  an  incident 
of  the  arrest.  U.  S.  t;.  Kraus,  (S.  D.  N.  Y. 
1921)  270  Fed.  678. 

Sense  of  smell  indicating  presence  of  still 
as  justifying  search  without  warrant. —  In 
U.  S.  V.  Borkowski,   (S.  D.  Ohio  1920)   2d8 
Fed.  408,  it  appeared  that  a  warrant  had 
been  issued  for  the  search  of  a  nearby  house. 
While    engaged   in    the   search,   the   officers 
smelled   raisins   in   the   process   of   cooking 
somewhere.    They  saw  a  light  in  the  cellar 
of  a  house,  perhaps  two  or  three  doors  away. 
Persons  could  be  seen  there  moving  around. 
The  officers  went  to  such  house  and,  enter- 
ing the  cellar,   found  a  still   in   operation. 
They  discovered  the  defendants  in  the  com- 
mission of  an  act  of  a  criminal  character,  a 
felony,  and,  having  declared  their  purpose 
to  search  the  premises,  proceeded  to  do  so. 
The    evidence,    although    somewhat    contro- 
verted, is  that  there  was  no  objection  made 
by  either  of  the  defendants  to  the  search^ 
and  that  one  of  them  assented  to  its  making; 
but  the  pending  application  may  be  decided 
without  determining  that  question  one  way 
or   the  other.     The  fact  is   admitted   that 
raisins    were   cooking    on    a    stove    in    that 
cellar,  that  a  still  was  in  fact  in  operation, 
that  raisin  whisky  and   mash  were   found, 
and  that  the  articles  used   in   making  the 
whisky   and   in    the   process   of   distillation 
were  seized.    Defendant  admitted  then  and  at 
his    trial    that    he    ''was    making    a    little 
whisky  for  Easter."    The  court  said :    "  If  an 
officer  may  arrest  when  he  actually  sees  the 
commission  of  a  misdemeanor  or  a  felony, 
why  may  he  not  do  the  same,  if  the  sense  of 
smell  informs  him  that  a  crime  is  being  com- 
mitted?   Sight  is  but  one  of  the  senses,  and 
an  officer  may  be  so  trained  that  the  sense 
of   smell    is   as    unerring   as    the    sense   of 
sight.    These  officers  have  said  that  there  is 
that   in   the   odor   of   boiling  raisins   which 
through  their  experience  told  them  that  a 
crime  in  *  violation  of  the  revenue   law  was 
in  progress.     That  they  were  so  skilled  that 
they  could  thus  detect  through  the  sense  of 
smell  is  not  controverted.     I  see  no  reason 
why  the  power  to  arrest  may  not  exist,  if  the 
act  of  commission  appeals  to  the  sense  of 
»mell  as  well  as  to  that  of  sight." 

Insufficient  evidence  of  consent  to  search. 
— ^A  search  permitted  by  a  person  after  decla- 
ration by  the  prohibition  officer,  with  a  dis- 
play of  his  badge,  that  they  were  there  to 
search  the  premises,  was  not  by  such  consent 
as  will  amount  to  a  waiver  of* constitutional 


rights,  but,  on  the  contrary,  is  to  be  attrib- 
uted to  a  peaceful  submission  to  officers  of 
the  law.    U.  S.  v.  Slusser,  (S.  D.  Ohio  1921) 
270  Fed.  818. 

3.  Affidavit  to  Procure 

In  general— ''  Under  the  act  of  1917  ( 1918 
Supp.  p.  128  et  seq.),  a  search  warrant  can- 
not be  issued,  except  upon  probable  cause 
supported  by  affidavit  naming  or  describing 
the  person  and  particularly  describing  the 
property  and  place  to  be  searched."  U.  S.  «. 
Rykowski,  (S.  D.  Ohio  1920)  207  Fed.  866. 

The  commissioner,  before  issuing  the  war- 
rant, must  examine  on  oath  the  complainant 
and  any  witnesses  he  may  produce,  and  must 
require  their  affidavits  or  take  their  deposi- 
tions in  writing  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them.  U.  S. 
r.  Rykowski,  (S.  D.  Ohio  1920)  267  Fed.  866. 

The  affidavits  or  depositions  must  set  forth 
the  facts  tending  to  estal>lish  the  grounds 
of  the  application  or  probable  cause  for  be- 
lieving them  to  exist. 

Facts  and  not  beliefs  furnished. —  Where 
an  affiant  merely  sWears  that  he  has  good 
reason  to  believe  and  does  verily  believe  cer- 
tain things  but  does  not  in  any  instance 
affirmatively  swear  that  anything  is  true  and 
does  not  state  any  facts  or  circumstances 
which  will  enable  the  United  States  commis- 
sioner to  determine  whether  there  was  prob- 
able cause  for  his  belief  the  affidavits  are 
insufficient  and  a  search  warrant  should  not 
issue.  U.  S.  V.  Rykowski,  (S.  D.  Ohio  1920) 
267  Fed.  866. 

**  No  search  warrant  shall  be  issued  imless 
the  judge  has  first  been  furnished  with  facts 
under  oath  —  not  suspicions,  beliefs,  or  sur- 
mises, but  facts  —  which,  when  the  law  is 
properly  applied  to  them,  tend  to  establish 
the  necessary  legal  conclusions,  or  facts 
which,  when  the  law  is  properly  applied  to 
them,  tend  to  establish  probable  cause  for 
belief  that  the  legal  conclusion  is  right.  The 
inviolability  of  the  accused's  home  is  to  be 
determined  by  the  facts,  not  by  rumor,  sus- 
picion, or  guesswork.  If  the  facts  aiford  the 
legal  basis  for  the  search  warrant,  the  ac- 
cused must  take  the  consequences.  But 
equally  there  must  be  consequences  for  the 
accuser  to  face.  If  the  sworn  accusation  is 
based  on  fiction,  the  accuser  must  take  the 
chance  of  punishment  for  perjury.  Hence  the 
necessity  of  a  sworn  statement  .of  facts,  be- 
cause one  cannot  be  convicted  of  perjury  for 
having  a  belief,  though  the  belief  be  utterly 
unfounded  in  fact  and  law.  The  finding  of 
the  legal  conclusion  or  of  probable  cause  from 
the  exhibited  facts  is  a  judicial  function,  and 
it  cannot  be  delegated  by  the  judge  to  the 
accuser."  U.  S.  v.  Kelih,  (S.  D.  111.  1921) 
272  Fed.  484. 

Description  of  premises. — An  affidavit  on 
which  a  search  warrant  is  issued  has  been 
held  to  sufficiently  describe  the  premises  to 
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be  searched  where  the  property  is  deBrribed 
by  street  and  number,  and  it  is  stated  that 
they  are  occupied  as  a  saloon  and  dwelling. 
U.  S.  t?.  Friedman,  (E.  D.  Pa.  1920)  267  Fed. 
856. 

Where  two  streets  have  the  same  name  ex- 
cept that  they  are  distinguished  by  the  added 
words  "  north  "  and  "  90uth  "  a  designati(Mi 
of  the  street  on  which  the  premises  are  lo* 
cated  by  its  conunon  name  without  specifying 
whether  "  north  "  or  ''  south  "  is  insufficient. 
U.  S.  V.  Rykowski,  (S.  D.  Ohio  1920)  267 
Fed.  866. 

Property  uaied  as  means  of  committing 
felony. — "  It  is  not  necessary,  in  order  to 
have  a  search  warrant  under  the  National 
Prohibition  Act,  to  set  out  in-  the  affidavit 
that  the  property  was  used  as  a  means  of 
committing  a  felony,  which  is  one  of  tho 
grounds  upon  which  a  search  warrant  may 
issue  under  the  Espionage  Act."  U.  S.  «. 
Friedman,  (E.  D.  Pa.  1920)  267  Fed.  856. 

Sufficiency. — ^An  affidavit  that  "  a  violation 
of  the  National  Prohibition  Act  has  been 
committed,  and  affiant  further  states  that  he 
has  reason  to  believe  that  there  are  illegally 
manufactured  liquors  and  an  illicit  still  are 
now  concealed '  in  or  on  the  premises,"  etc., 
is  insufficient  of  itself  to  warrant  the  judicial 
officer  to  find  that  a  violation  of  the  National 
Prohibition  Act  has  been  in  fact  committed 
as  the  witness  attempts  to  find  the  ultimate 
fact,  which  must  be  ascertained  by  the  officer 
authorizing  the  issuance  of  the  warrant.  U. 
S.  V.  Kelih,  (S.  D.  111.  1921)  272  Fed.  484. 

Affidavits  which  are  made  by  a  federal 
prohibition  agent  and  which  set  out  that  the 
premises  are  occupied  as  a  saloon  and  dwell- 
ing, that  on  a  day  and  hour  stated  the  affiant 
purchased  intoxicating  liquor  there,  and 
which  further  set  out  the  kind  and  quantity 
of  liquor  purchased,  and  that  it  contained 
one-half  of  1  per  cent  or  more  of  alcohol, 
also  setting  out  the  sum  paid  for  the  liquor, 
state  facta  on  which  the  commissioner  can 
find  probable  cause  to  believe  that  an  offense 
against  the  National  Prohibition  Act  has 
been  committed  on  the  premises  and  which 
will  justify  the  issuance  of  a  search  warrant. 
U.  S.  V.  Friedman,  (E.  D.  Pa.  1920)  267  Fed. 
856. 

4.  Warrant 

Presumption  of  validity. —  The  court  will 
not  assume  that  a  search  warrant  is  void 
where  the  petition  for  the  return  of  papers 
seized  contains  loose  allegations  of  its  in- 
sufficiency and  neither  the  warrant  nor  its 
supporting  papers  are  presented.  U.  S.  v. 
Kraus,  (S.  D.  N.  Y.  1921)  270  Fed.  678. 

A  search  at  night  has  been  held  to  be  in 
disregard  of  the  law  where  the  warrant  con- 
tained no  direction  that  it  might  be  served 
at  any  time  of  the  day  or  night.  U.  S.  v. 
Rykowski,  (S.  D.  Ohio  1920)  267  Fed.  866. 

Amendment  of  warrant. —  Search  warrants 
are  of  such  grave  importance  that  they  may 
be  amended,   if  at   all,  only   by  the  officer 


iseuing  them,  and  then  only  in  conformity 
with  the  affidavit  or  depositions  upon  which 
they  are  based.  They  cannot  be  amended  by 
the  officers  on  a  telephone  communication 
from  the  commissioner.  U.  6.  v.  Mitchell, 
(N.  D.  Cal.  1921)  274  Fed.  128. 

6.  Return  of  Warrant 

The  failure  to  make  a  return  of  a  search 
warrant  is  only  an  irregularity  which  may 
be  corrected  on  motion.  U.  S.  t.  Kraue, 
(S.  D.  N.  Y.  1921)  270  Fed.  578. 

"  The  failure  of  the  officer  to  whom  a  search 
warrant  is  directed  to  make  a  return  thereof 
cannot  invalidate  the  search  or  seizure  made 
by  authority  of  such  warrant.  If  tfee  officer 
neglects  to  do  this,  he  can  be  required  to 
make  return  of  the  writ  at  any  later  time, 
or  if  the  person  whose  premises  were  searched 
or  whose  property  was  seized  is  injured  in 
any  way  by  tho  failure  to  make  this  return, 
the  officer  failing  to  make  such  return  is 
liable  to  him  in  damages.  The  making  of 
the  return  is  merely  a  ministerial  act,  to  be 
performed  after  the  warrant  is  executed." 
Rose  V,  U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274 
Fed.  245. 

6.  Seizure  under  Warrant 

Seizure  of  books  and  papers.— It  haa  been 
held  that  when  books  required  under  section 
3318  of  the  Revised  Statutes  (4  Fed.  Stat. 
Ann.  ad  ed.  71)  are  not  kept  or  are  kept 
insufficiently,  all  documents  showing  trans- 
actions which  should  be  so  recorded  may  be 
seized  on  search  warrant  under  the  pertinent 
provisions  of  the  Espionage  Act.  U.  S.  ». 
Kraus,  (S.  D.  N.  Y.  1921)  270  Fed.  578. 

Right  to  remove  locked  safe. —  In  U.  S. 
f.  Metzger,  (E.  D.  N.  Y.  1920)  270  Fed. 
291,  t^e  point  involved  was  whether  the  gov- 
ernment, having  concededly  a  right  to  enter 
and  search  the  premises,  and  being  refused 
permission  to  search  a  locked  safe  therein 
contained,  might  take  the  safe  into  possession 
for  a  reasonable  time  till  it  could  be  forcibly 
opened.    The  court  declared: 

**  I  think  this  question  must  be  answered 
in  the  affirmative.  The  power  conferred  by 
such  a  warrant  to  break  and  enter  premises 
by  force,  if  necessary,  must  carry  with  it 
power  to  take  all  reasonable  measures  which 
may  be  rendered  necessary  by  resistance  to 
ascertain  what  the  actuai  contents  of  the 
premises  may  be.  The  act  of  the  defendant 
in  locking  the  safe  and  in  refusing  to  open 
it  upon  demand  might  render  a  search  war- 
rant of  no  value.  The  officers  of  the  govern- 
ment would  be  authorized  to  open  the  locked 
door  of  a  closet  in  order  to  make  a  search; 
they  were  authorized  to  open  by  force,  if 
necessary,  this  safe.  Metzger  should  not  be 
heard  now  to  complain  of  the  act  of  the 
officers  in  taking  steps  to  prevent  property  of 
evidential  value  from  being  removed  and  the 
warrant  rendered  of  no  value." 
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2        7.  Righia  in  Respect  to  Property  Seized 
^  .  Illegally 

The  evidence  obtained  on  an  unwarranted 
search  for  intoxicating  liquor  cannot  be  used 
either  to  secure  the  owner's  conviction  or  to 
forfeit  his  property,  if  petition  for  its  return 
is  presented  to  the  court  before  trial.  U.  S. 
V,  Sluseer,  (S.  D.  Ohio  19^1)  270  Fed.  818, 
wherein  the  court  said: 

"An  unlawful  search  cannot  be  justified  by 
what  18  found.  A  search  that  is  unlawful 
when  it  begins  is  not  made  lawful  when  it 
ends  by  the  discovery  and  seizure  of  liquor. 
It  was  against  such  prying,  on  the  chance  of 
discovery,  that  the  constitutional  amendment 
was  intended  to  protect  the  people." 

To  permit  the  government  to  use  the  evi- 
dence gained  upon  an  unlawful  search  in  the 
prosecution  of  a  criminal  case  would  be  to 
compel  defendant  to  give  evidence  against 
himself  within  the  meaning  of  the  Fifth 
Amendment  to  the  CJonstitution.  U.  S.  v, 
Kelih,  (S.  D.  111.  1921)  272  Fed.  484,  wherein 
it  was  said: 

''  It  is  further  contended,  because  the 
Volstead  Act  provides  that  there  shall  be  no 
property  rights  in  illicit  liquors,  or  ap- 
paratus for  their  manufacture,  that  therefore 
the  property  in  question  does  not  ccnne  within 
the  Fourth  and  Fifth  Amendments.  The 
reason  for  a  return  of  property  in  all  oases 
of  this  character  is  not  based  upon  property 
rights  so  much  as  the  personal  security  af- 
forded by  the  Fifth  Amendment,  which  re- 
lieves a  man  from  being  compelled  to  be  a 
witness  against  himself  in  a  criminal  case. 
To  permit  the  government  in  this  case  to 
retain  possessdon  of  the  property  described  in 
the  motion,  and  use  it  in  the  trial  of  the 
case  before  the  jury,  would  be  in  legal  eifect 
to  require  this  defendant  to  be  a  witness 
againsrt  himself  in  a  criminal  case,  which  is 
clearly  prohibited  by  the  Constitution." 

Property  seized  by  state  officers.— On  a 
prosecution  in  the  federal  court  for  a  viola- 
tion of  the  federal  Act  bottles  of  whisky  were 
declared  not  to  be  inadmissible  in  evidence 
because  seized  by  state  officers  without  a 
search  warrant.  U.  S.  v.  0*Dowd,  (N.  D. 
Ohio  1921)  273  Fed.  600;  U.  S.  t*.  Burniide, 
(W.  D.  Wis.  1921)  273  Fed.  603.  In  the 
latter  case  it  was  said: 

"The  United  States  had  no  part  in  secur- 
ing the  search  warrants  in  question,  nor  in 
executing  the  same.  The  proceedings  were 
carried  on  by  the  police  officers  of  the  city  of 
Superior  prioi*  to  the  time  when  any  pro- 
ceedings were  taken  by  the  United  States 
government,  and  it  appears  from  the  testi- 
mony taken  in  connection  with  this  applica- 
tion that  the  proceedings  by  the  city  officers 
were  entirely  independent  of  the  United 
States  government  or  any  of  its  agents,  and 
that  it  was  some  time  after  the  search  had 
been  executed  and  the  liquor  seized  that  the 
police  officers  of  the  city  of  Superior  deliv- 
ered the  liquor  so  seized  'to  the  United  States 


attorney  for  use  as  evidence  in  the  pending 
proceeding.  While  it  is  well  settled  that 
competent  evidence  tending  to  prove  crime  is 
rendered  inadmissible,  where  it  has  been 
secured  by  federal  officers  by  unlawful  search 
and  seizure  in  violation  of  the  Fourth  Amend- 
ment, or  where  its  admission  is  deemed  a 
violation  of  the  F4fth  Amendment  to  the 
Constitution  (Boyd  t?.  U.  S.,  116  U.  S.  616, 
6  Sup.  Ot.  524,  29  L.  ed.  746;  Adams  v.  New 
York,  192  U.  S.  685,  24  Sup.  Ot  »72,  48  L.  ed. 
575;  Weeks  v,  U.  S.,  332  U.  8.  383,  34 
Sup.  Ct.  341,  58  L.  ed.  652,  L.  R.  A.  1915B, 
834,  Ann.  Cm.  1915C,  II77),  and  this  rule 
has  recently  been  applied  by  the  Supreme 
Court  to  contraband  articles  in  the  case  of 
Amos  V.  U.  6.,  in  an  opinion  handed  down 
February  28,  1921,  254  U.  S.  — ,  41  Sup. 
Ct.  266,  65  L.  ed.  — ,  I  know  of  no  case 
where  such  eifect  has  been  given  to  the  tres- 
passes of  strangers  to  the  government." 

Where  a  warrant  is  lutsed  on  informatioa 
obtained  at  the  time  of  making  an  unlawful 
search,  papers  seized  under  the  warrant  can- 
not be  retained.  U.  S.  v,  Kraus,  (S.  B.  K.  Y. 
1921)  2.70  Fed.  578. 

Seizare  made  on  warrant  afterward  Ta- 
cated. —  Where  a  seizure  of  liquors  and 
books  and  papers  was  illegal  because  made 
on  a  search  warrant  afterward  vacated  by 
the  commissioner  who  issued  it,  a  motion  to 
impound  the  property  will  be  denied.  U.  S. 
V.  Poranso,  (E.  D.  N.  Y.  1921)  272  Fed.  276. 

Property  illegally  seized  held  on  a  second 
warrant. — ^^^here  the  original  entry  into  the 
defendant's  home  was  unlawful,  the  seizure 
of  property  at  that  time  is  therefore  unlaw- 
ful and  cannot  be  cured  by  another  warrant 
issued  on  information  thereby  'secured,  and 
property  so  taken  will  be  ordered  restored. 
U.  S.  V.  Mitchell,  (N.  D.  Cal.  1921)  274 
Fed.  128. 

1919  Supp.,  p.  214,  sec.  26. 

I.  In  general. 
II.  Extent  of  right  of  seizure. 

III.  Forfeiture  and  sale. 

IV.  Grounds  for  relief  from  forfeiture. 
V.  Return  of  vehicle. 


I.  In  General 

Remedy  exclusive. —  The  remedy  provided 
by  this  Act  for  the  forfeiture  of  vehicles  whim 
transporting  liquor  is  exclusive.  The  Good- 
hope,  (W.  D.  Wash.  1920)  268  Fed.  694. 

Procedure  as  jurisdictional. —  The  proced* 
ure  provided  in  this  act  is  not  merely  di- 
rectory and  cumulative,  but  is  jurisdictionaL 
This  statute  gives  a  new  power,  a  power  to 
divest  title  from  the  owner  of  property,  and 
the  statute  provides  means  of  enforcing  such 
power,  which  is  controlling.  U.  S.  v,  Hydes, 
(W.  D.  Wash.  1920)  267  Fed.  470;  U.  8.  v. 
Graham,  (W.  D.  Wash.  1920)  267  Fed.  472. 

££fect  of  section  on  R.  S.  sec.  3450.— It 
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has  been  held  that  this  section  repeals  sec- 
tion 9450  of  the  Revised  Statutes  (4  Fed. 
Stat.  Ann.  (2d  ed.)  311)  in  respect  to  the 
forfeiture  of  vehicles  in  which  liquor  has 
been  illegally  transported.  U.  S.  t?.  One 
Haynes  Automobile,  (S.  D.  Fla.  1920)  268 
Fed.  1003,  wherein  the  court  said:  ''The 
transportation  of  the  liquor  is  clearly  one 
which,  if  illegal,  would  violate  the  Volstead 
Act,  and  would  subject  the  vehicle  to  for- 
feiture according  to  the  provision  of  that 
act.  It  is  not,  therefore,  to  be  assumed  that 
Congress  intmided  to  provide  for  the  for* 
feiture  of  vehicles  under  section  26  of  the 
Volstead  Act,  with  its  provisions  for  pre- 
serving the  rights  of  third  persons,  and  still 
leave  them  subject  to  be  forfeited  under  the 
more  drastic  provisions  of  Revised  Statutes, 
I  34d0." 

In  another  case,  however,  it  has  been  said: 
''Distilled  liquors  whether  produced  under 
permit  for  lawful  purposes  or  in  violati(» 
of  law,  are  still  'a  commodity  in  respect 
whereof  a  tax  is  imposed,'  in  the  language 
of  Rev  St.  I  3460,  and  its  provisions  are 
applicable  to  a  case  within  them,  unless  de- 
feated by  inconsistent  provisions  of  the  Pro- 
hibition Act.  The  suggestion  that  repeal  was 
intended  because  the  whole  subject  of  intoxi- 
cating liquors  was  covered  is  answered  by 
the  express  language  to  the  contrary  in  sec- 
tion 35.  Section  26  is  not  onlv  reconcilable 
with  Rev.  St^  §  3460,  but  appliee  to  a  sub- 
stantially different  subject-matter.  ...  In 
terms  it  applies  only  when  '  a  person  is  dis- 
covered in  the  act  of  transporting  in  viola- 
tion of  law.'  The  officer  must  '  at  once  pro- 
ceed against  the  person  arrested  under  the 
provisions  of  this  title,'. and  'the  court  upon 
conviction  of  the  person '  orders  a  sale.  This 
section  seems  to  apply  only  when  a  person 
is  caught  and  can  be  prosecuted.  The  pro- 
vision at  the  end  of  it  as  to  no  claimant 
appearing  is  not  to  the  contrary,  for  the 
person  transporting  or  possessing  the  liquor 
and  the  claimant  of  the  vehicle  need  not  be 
the  same  person.  And  again  only  unlawful 
transportation  or  possession  is  the  occasion 
of  the  forfeiture.  Since  the  person  is  to  be 
'  prosecuted  under  the  provisions  of  this  title,' 
it  is  apparent  that  transportation  or  posses- 
sion in  violation  of  this  title  is  the  unlawful 
transportation  and  possession  meant.  By 
title  2,  §  3,  transportation  and  possession  are 
made  unlawful,  except  as  authorized  in  the 
act.  By  section  6  transportation  without  a 
permit,  and  by  section  10  transportation 
without  making  the  prescribed  records,  is 
condemned.  By  section  33  possession  after 
February  1,  1020,  is  prima  facie  unlawful. 
But  none  of  these  unlawful  acts  have  any 
reference  to  the  nonpayment  of  taxes  and 
may  occur  equally  of  taxed  or  untaxed  liquor. 
Rev.  St.  §  3450  deals  only  with  untaxed 
liquor,  and  may  extend  to  cases  of  deposit 
and  concealment,  as  well  as  transportation, 
and  to  cases  where  no  person  can  be  con- 
nected with  the  transportation  or  deposit  so 


as  to  be  prosecuted.  The  forfeiture  ariaes 
from  no  illegality  imder  the  Prohibition  Act, 
but  wholly  under  the  revenue  law.  The  causes 
of  action  are  unlike  and  independent  of  each 
other.  It  is  true  that  an  automobile  trans- 
porting untaxed  intoxicating  liquors  without 
permit  may  trangress  both  statutes  at  the 
same  time,  but  that  results  only  in  giving 
the  United  States  an  election  as  to  which 
cause  of  forfeiture  it  will  pursue.  Rev.  St. 
i  3450  still  has  its  place  in  the  law,  and  the 
remedy  imder  it  may  be  sustained  in  this 
case,  if  the  facts  alleged  are  proven."  U.  S. 
«.  One  Essex  Touring  Automobile,  (N.  D.  6a. 
1020  266  Fed.  138. 

Forfeiture  of  vesaeL —  In  order  that  intoxi- 
cating liquor  may  have  a  legal  status  as 
merchandise,  it  must  come  into  the  United 
States  in  harmony  with  the  provisions  of 
the  Prohibiti(m  Act,  which  requires  as  a  pre- 
requisite a  permit  from  the  conmiissioner.  No 
permit  having  been  issued,  it  cannot  be  en- 
tered at  the  custom  house;  it  is  contraband 
the  instant  it  comes  into  the  United  States 
and  the  vessel  carrying  it  is  subject  to  for- 
feiture under  this  section.  The  Goodhope, 
(W.  D.  Wash.  1920)  -268  Fed.  604. 

"Boat  ...  or  water  craft."— Jn  constru- 
ing this  phrase  as  not  including  a  vessel  of 
about  2,600  gross  tonnage  it  was  said:  "  The 
words  used  as  applicable  to  the  means  of 
transportation  by  water  are  'water  craft' 
and  '  boat.'  Ordinarily  the  term  '  boat '  and 
thif  term  '  craft '  are  applied  to  water  trans- 
porting conveyances  of  small  character.  As 
a  rule,  the  word  'boat'  is  used  somewhat 
in  contradiction  to  the  word  '  vessel '  —  *  ves- 
sel' being  a  boat  of  larger,  size,  generally 
one  fitted  to  navigate  the  high  seas;  while 
'  boat '  as  a  rule  was  applied  to  an  imdecked, 
small,  open  vessel. 

"Anterior  to  the  application  of  propulsion 
to  small  boats  by  means  of  gasoline,  so  aa 
to  bring  them  within  the  class  of  self-pro- 
pelled vessels,  the  word  'boat'  was  usually 
applied  to  small,  open  vessels  only,  pro- 
pelled by  oars  in  the  hands  of  oarsmen;  al- 
though poetically,  and  otherwise,  the  term 
'  boat '  may  be  sometimes  applied  to  a  vessel 
of  any  size.  The  word  'water  craft,'  or  the 
term  '  craft,'  as  usually  used,  was  applied  to 
small  vessels  generally  engaged  in  coastwise 
or  domestic  navigation.  For  larger  vessels, 
as  used  in  the  present  day,  especially  in  the 
case  of  large  iron  steamships,  the  terms 
'  steamer,'  '  steamship,'  or  '  vessel '  are  gen- 
erally used.  Unless,  therefore,  the  generality 
of  the  language  of  the  statute  be  sufficient 
to  embrace  vessels  used  in  water  transporta- 
tion, of  any  size,  and  of  any  kind,  the  words 
of  the  statute  in  this  case  would  not  cover  a 
large  iron  steamship. 

"  But,  more  than  this,  the  intention  of  the 
statute  is  to  be  regarded.  The  intention  of 
the  statute  is  that  the  officer  shall  seize  water 
craft  or  boat  or  land  means  of  transporta- 
tion which  are  actually  engaged  in  the  trans- 
portation of  intoxicating  liquors  as  its  pur- 
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pose  BO  to  say.  Where  that  purpose  is  merely 
incidental,  and  carried  on  illegally  by  some 
one  upon  the  vehicle  or  water  craft,  it  would 
not  necessarily  come  within  the  purport  and 
intention  of  the  law  to  seize  the  conveyance. 
An  automobile  carrying  liquor,  and  evidently 
engaged  in  it  for  that  purpose,  for  the  occa- 
sion, at  least,  would  clearly  be  within  the 
terms  of  the  law.  But  a  railway  train,  upon 
which  liquor  may  be  found,  which  is  being 
illegally  transported  by  some  employee  or 
passenger,  would  not  be  liable  to  summary 
seizure,  as  would  be  an  automobile.  So,  a 
small  or  comparatively  small  boat  or  sailing 
boat,  or  gasoline-  or  steam-propelled  small 
vessel,  which  at  the  time  it  is  used  for  that 
purpose,  at  the  time,  as  the  main  purpose  of 
its  then  employment,  would  be  subject  to 
seizure  under  the  statute.  But  if  a  large 
vessel  of  10,000  tons,  engaged  in  general 
commerce,  such  as  the  transportation  of  gen- 
oral  merchandise,  as  its  purpose  and  object, 
had  liquor  aboard  only  incidentally,  through 
the  unlawful  act  of  some  member  of  the  crew, 
it  would  not  necessarily  be  subject  to  seizure. 
The  ancient  and  immemorial  maxim  of  the 
law  is  that  ships  were  made  to  plow  the 
seas,  and  should  be  released,  as  far  as  pos- 
sible, from  all  detention  that  would  prevent 
them  from  accomplishing  that  main  and 
primary  purpose."  The  &LZon,  (E.  D.  S.  G. 
1921)  260  Fed.  630. 

Traniportation  and  removal  from  waie- 
houae  distinguiahed. —  "Failure  to  pay  the 
tax  on  the  liquor  before  removing  it  from 
the  bonded  warehouse,  or  to  remove  it  during 
the  absence  of  the  storekeeper  or  without 
his  knowledge,  which  are  denounced  by  the 
earlier  act,  are  a  different  class  of  offenses 
from  those  of  transporting  liquor  without  a 
permit,  or  without  complying  with  the  other 
requirements  of  the  Enforcement  Act,  rela- 
tive to  transportation.  And  a  conviction  or 
acquittal  of  any  or  all  of  one  class  would 
not  exempt  the  defendant  from  prosecuticm 
or  conviction  of  any  or  all  of  the  other  class." 
U.  S.  V.  Freidericks,  (D.  C.  N.  J.  1921)  273 
Fed.  188. 

n.  Extent  of  Right  of  Seiztbe 

Vehicle  actually  engaged  in  illegal  traaa- 
portation. —  "  The  highest  degree  of  evidence, 
viz,  that  an  officer  of  the  law  perceive  some 
person  in  the  act  of  illegal  transportation, 
is  necessary.  Seizure  of  the  vehicle  can  only 
be  made  when  liquor  is  seized.  The  law 
does  not  forfeit  all  vehicles  at  some  time 
used  for  illegal  transportation  of  liquor, 
but  only  those  taken  in  the  act.  One  may 
be  convicted  of  illegal  transportation,  yet 
the  vehicle  will  not  be  forfeited,  unless  seized 
at  the  time.  .  .  .  The  seizing  officer  is 
to  have  the  vehicle  in  possession  on  the  day 
of  the  trial  of  the  person  arrested,  to  abide 
the  judgment  in  the  same  proceeding.  Should 
the  defendant  be  acquitted,  the  automobile 
roust  be  released,  for  it  is  only  upon  con- 


viction that  its  sale  may  be  ordered."  U.  8. 
r.  Slusser,   (S.  D.  Ohio  1921)   270  Fed.  818. 

Seiznre  after  transportation  hat  ended. — 
Under  the  provision  in  this  section  as  to  the 
taking  of  the  vehicle  while  in  the  act  of 
illegal  transportation  the  taking  of  a  vehicle 
subsequent  to  transportation  and  without 
process  is  without  warrant  of  law.  U.  S.  c 
Hydes,  (W.  D.  Wash.  1920)  267  Fed.  470; 
U.  S.  V,  Graham,  (W.  D.  Wash.  1920)  267 
Fed.  472. 

Antomcbile  in  garage. —  In  the  case  of  an 
automobile  with  liquor  in  it  seized  while  in 
a  garage  where  there  was  no  evidence  to  show 
that  the  liquor  had  been  transported  or  was 
in  the  automobile  for  the  purpose  of  trans- 
portation it  was  held  that  there  could  not 
be  a  forfeiture  of  the  automobile.  U..  S.  v. 
Slusser,  (S.  D.  Ohio  1921)  270  Fed.  818. 
The  court  said: 

''  In  the  present  case  the  automobile  was 
standing  in  the  garage  with  liquor  in  it. 
The  defendant  was  in  his  house,  eating  his 
breakfast.  The  government  does  not  claim 
that  the  defendant  had  theretofore  been  seen 
using  it  for  the  illegal  transportation 
charged.  The  evidence  might  perhaps  justify 
an  inference  that  the  liquor  had  been  trans- 
ported in  th6  automobile  to  the  garage,  or 
that  the  liquor  was  loaded  with  intent  to 
transport  it  from  the  garage,  or  that  it  was 
temporarily  halted  in  the  progress  of  trans- 
portation. But  this  is  not  the  degree  of  proof 
required  to  warrant  seizure.  The  evidence 
does  not  show  that  any  one  was  discovered 
in  the  act  of  transporting.  It  is  not  neces- 
sary that  the  vehicle  should  be  discovered 
while  actually  in  motion,  but  it  is  necessary 
that  some  one  shoul4-  be  discovered  perform- 
ing some  act  in  furtherance  of  transportation 
and  the  government's  own  evidence  here 
shows  that  no  one  was  caught  in  such  an  act 
at  the  time  the  seizure  was  made." 

III.  FoBFErruBE  Ain>  Sale 
Essential  elements. —  "  The  forfeiture  of  an 
automobile,  under  the  twenty-sixth  section  of 
the  Volstead  Law,  must  be  in  strict  pur- 
suance to  the  terms  thereof.  United  States 
V,  -Hydes,  (D.  C.)  267  Fed.  471;  The  Good^ 
hope,  268  Fed.  694.  The  following  elements 
are  essential: 

(1)  That  an  officer  of  the  law  discover 
some  person  in  the  act  of  illegally  trans- 
porting liquor  in  a  vehicle. 

(2)  The  seizure  of  the  liquor  so  trans- 
ported or  possessed. 

(3)  The  seizure  of  the  vehicle  and  arrest 
of  the  person. 

(4)  That  the  officer  proceed  against  the 
person  and  retain  the  vehicle,  unless  re- 
delivered to  the  owner,  upon  giving  bond  to 
return  it  to  the  custody  of  the  officer  on 
the  day  of  trial  to  abide  the  judgment  of  the 
court. 

(5)  Conviction  of  the  person  and  order  of 
sale  of  the  vehicle. 

(6)  Distribution  of  the  proceeds."  U.  S. 
r.  Slusser,  (S.  D.  Ohio  1921)  270  Fed.  818. 
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"The  intent  of  the  Congress  as  disclosed 
in  section  26  is  clearly  expressed.  The  con* 
elusions  respecting  its  interpretation  are: 

First  —  The  seixure,  forfeiture,  and  sale 
of  vehicles  is  not  absolute,  as  under  section 
3450  of  the  Revised  Statutes,  [4  Fed.  Stat. 
Ann.  (2d  ed.)  311]  but  is  subject  to  the 
order  of  court  after  it  has  heard  all  the 
facts  of  each  case. 

Second  —  An  owner  who  transports  intoxi- 
cating liquor  ill^ally  forfeits  the  intoxica- 
ting liquor  and  the  vehicle  and  suffers  a 
penalty. 

Third  —  A  conditional  vendor  or  a  mort* 
gagee,  who  allows  the  vehicle  to  be  used  for 
such  unlawful  purpose  with  hie  knowledge, 
or  who  gives  his  consent  to  the  illicit  trans- 
portation, shall  also  forfeit  all  interest  in 
or  his  lien  upon  the  vehicle. 

Fourth  —  A  bona  fide  vendcnr  or  mortgagee, 
without  having  any  notice  that  the  vehicle 
was  being  used  or  was  to  be  used  for  the 
illegal  transportation  of  intoxicating  liquor, 
shall  be  protected  to  the  amount  of  his  bona 
fide  lien,  as  far  as  possible. 

Fifth  —  The  owner  of  a  vehicle,  who 
loaned  it  to  another,  who,  in  turn,  trans- 
ported intoxicating  liquor  therein,  is  entitled 
to  a  return  of  the  vehicle,  where  he  had  no 
knowledge  of  the  purpose  of  the  borrower, 
and  no  facts  are  shown  which  should  have 
aroused  his  suspicion. 

Sixth  —  In  the  second  and  third  instances, 
the  vehicle  shall  be  sold  by  the  United  States 
marshal  at  public  auction,  and  after  the  costs 
are  paid,  as  provided  by  law,  then  the  balance 
of  the  proceeds  of  the  sale  shall  be  turned 
into  the  treasury  of  the  United  States. 

Seventh  —  In  the  fourth  instance,  after  the 
bona  fide  lien  and  lack  of  notice  or  knowledge 
have  been  established,  the  vehicle  shall  be 
sold  at  public  auction,  and  sifter  the  costs, 
as  provided  by  law,  have  been  paid,  the 
.  United  States  marshal  shall  then  pay,  if 
possible,  the  amount  of  the  bona  fide  lien 
in  full  to  the  proper  person,  and  the  balance, 
if  any,  shall  be  turned  into  the  treasury  of 
the  United  States."  U.  S.  v.  Sylvester,  (D. 
C.  Conn.  1921)  273  Fed.  253. 

Libel  or  information  ancillary  to  the 
criminal  cause  as  proper  procednre. —  It  is 
not  necessary  that  the  forfeiture  be  declared 
in  the  criminal  cause.  The  proceeding  to 
procure  the  condemnation  and  sale  of  the 
vehicle  in  which  the  liquor  was  being  trans- 
ported may  be  by  libel  or  information  which 
is  not  an  original  proceeding  but  merely 
ancillary  to  the  criminal  cause.  U.  S.  v. 
One  Stephens  Automobile,  (D.  C.  Ore.  1021) 
272  Fed.  1S8. 

Conviction  of  person  arreated  as  prerequl- 
dte  to  sale  of  property  seized. —  This  section 
contemplates  and  requires,  as  a  prerequisite 
to  the  sale  of  the  property  seized,  a  judicial 
determination  that  such  property  has  been 
used  in  violation  of  the  law.  The  statute 
requires  as  a  jurisdictional  basis  for  the  sale 
a  conviction  of  the  person  so  arrested,  and 


until  such  conviction  the  court  cannot  order 
sale  by  virtue  of  any  auHiority  conferred  by 
this  section.  U.  S.  i;.  One  Oadillac  Touring 
Oar.    (E.   D.   Mich.    1021)    274   Fed.   470. 

Court  may  subsequently  vacate  order  con- 
fiscating automobile. —  U.  S.  v.  Brockley,  (M. 
D.  Pa.  1920)  206  Fed.  1001. 

IV.  Gbouitds  wotL  Bxuxr  isom  Fokfeitdiis 

"Good  cause  to  the  contrary." — ^"'Good 
cause'  is  a  term  that  cannot  be  reduced  to 
legal  certainty,  and  vests  discretion  in  the 
court  when  it  has  statutory  authority  to 
do  a  thing  on  good  cause  shown.  See  Ker- 
chner  v.  Singletary,  16  S.  C.  535;  Kendall  v. 
Brilly,  80  N.  C.  66;  People  t>.  Sessions,  62 
How.  Pr.  (N.  Y.)  415.  What  is  good  cause, 
to  relieve  the  owner  from  forfeiture  of  the 
vehicle,  depends  upon  the  circumstances,  in- 
cluding the  owners  conduct  before,  during, 
and  in  respect  to  the  case.  See  Harnett  v. 
Vise,  5  Ex.  D.  307. 

"If  the  circumstances  do  not  reasonably 
inspire  belief  that  justice  will  be  better 
served  by  refusal  to  impose  or  enforce  the 
statutory  order  of  forfeiture  and  sale,  prima 
facie  due  or  made,  good  cause  has  not  been 
shown.  S^  Jones  v.  Curling,  13  Q.  B.  D. 
272;  Huxley  v.  Company,  14  App.  Cas.  26; 
Whitcher  v.  Benton,  50  N.  H.  25.  Each 
case  will  depend  upon  its  own  facts  and 
circumstances,  and  no  more  definite  rule  can 
be  declared  in  advance.  The  burden  of  proof 
to  relieve  from  forfeiture  is  upon  those  seek- 
ix^  relief.  The  statute  is  definite  in  respect 
to  what  shall  be  proven  by  a  lienor;  in- 
definite in  respect  1^  an  owner.  This  differ- 
ence in  statutory  phraseology,  and  the  greater 
accountability  of  an  owner,  indicates  that  the 
'good  cause  that  must  be  proven  by  an 
owner  is  something  other  and  more  than  the 
lack  of  notice  at  a  pcui^icular  time  that  must 
be  proven  by  a  lienor. 

''An  owner  may  asaert  tbat  he  is  free  from 
complicity  in  the  illegal  use,  and  had  no 
notice  vuch  use  was  contemplated,  and  yet, 
by  reason  of  n^leot,  indifference,  consent, 
or  acquiescence  manifested  In  advance,  or 
condonation  or  ratification  afterward,  or 
other  fault  or  inequitable  conduct,  he  may 
fail  to  show  good  cause  against  forfeiture 
and  sale."  U.  S.  v.  Kane,  (D.  C.  Mont. 
1921)  273  Fed.  275,  wherein  the  court  fur- 
ther said: 

''In  the  case  at  bar,  intervener  sold  the 
car  to  a  stranger  association,  one  of  whom 
was  of  a  vocation  notoriously  often  a  cloak 
for  illicit  liquor  traffic.  It  made  no  inquiries 
into  the  vendees'  purpose  or  repute,  and 
does  not  disclose  whether  they  were  bad  or 
known  to  it.  Its  attitude  is  it  was  not 
interested,  nor  obliged  to  inquire.  It  was 
indifferent  to  illegal  use  of  the  car  and  to 
its  conversion  or  confiscation  (which,  for  all 
that  appears,  it.  may  have  manifested  to 
vendees),  for  it  was  insured  against  loss. 
Indeed,  it  blandly  declared  that,  had  it 
known    illegal    use    was    contemplated,    the 
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'  chances  are '  it  would  have  made  the  sale, 
being  insured. 

"  It  contemporaneously  learns  of  the  con- 
version and  seizure  of  the  car,  and  no  doubt 
of  the  car's  redelivery  to  the  defendant;  but 
it  does  not  invoke  forfeiture  and  retake 
possession  of  the  car,  as  it  had  engaged 
to  do.  It  accepts  one  deferred  payment  about 
the  time  of  or  subsequent  to  seizure,  invokes 
no  forfeiture  for  default  in  all  oUiers,  and 
did  not  seek  to  collect  the  latter,  so  far  as 
appears.  It  did  not  make  known  its  owner- 
ship to  plaintiff  until  more  than  eight  months 
after  seizure,  and  after  defendant  by  mis- 
representations of  ownership  had  escaped 
with  a  small  fine.  All  these  facta  and  cai' 
oumstanoes,  however  it  might  be  were  they 
not  thus  in  combination,  suffice  to  the  con- 
clusion that  good  cause  against  sale  of  the 
car  has  not  been  shown  by  interveiner,  the 
owner. 

''Its  conduct  throughout  manifests  a  de- 
gree of  indifference,  if  not  of  consent,  that 
its  pjroperty  be  devoted  to  illegal  uses,  that 
is  renrehensible,  Bit  least.  It  may  have  dis- 
closed its  attitude  to  the  vendees  then,  as  it 
has  to  the  public  now.  Why  not?  Business 
would  be  stimulated,  and  the  car  confiscated; 
deferred  payments  would  be  made  by  a  re- 
sponsible insurer,  avoiding  hazard  of  loss 
by  the  default  of  a  stranger  association  of 
unknown  repute  and  responsibility.  Failure 
to  resuzne  possession  of  the  car  for  defend- 
ant's conversion,  offense,  and  defaults,  failure 
to  collect  deferred  payments,  failure  to.  dis- 
close its  ownership  as  aforesaid,  all*  un- 
explained, and  the  disingenuity  of  its  peti- 
tion, which  implies  but  recent  knowledge  of 
the  offense,  savor  of  condonation  and  ratifica- 
tion of  defendant's  offense,  of  collusion  and 
strategy  in  his  interest  and  to  plaintiff's 
prejudice,  and  constitute  inequitable  con- 
duct. To  remit  forfeiture  of  the  car  seems 
less  consistent  with  justice  than  does  to 
enforce  it." 

As  to  what  would  amount  to  good  cause 
to  the  contrary,  it  is  said: 

"Good  cause  to  the  contrary  would  cer- 
tainly be  that  the  owner  of  the  method  of 
transportation,  whether  it  be  by  vehicle  or 
watencraft,  was  wholly  ignorant  and  inno- 
cent of  the  illegal  use  of  his  property.  For 
instance,  if  a  man  left  his  automobile  in  the 
street,  and  it  was  unwarrantably  taken  pos- 
session of  by  an  evil-doer,  who  transported 
liquor  in  it,  it  would  not  be  sold.  So  if  a 
vessel  was  at  anchor,  and  was  seized  and 
taken  possession  of  by  an  evil-doer,  who  then 
proceeded  to  subject  it  to  the  unlawful  uses 
of  transport ing  liquor,  good  cause  to  the  con- 
trary would  be  shown  in  the  innocence  of 
the  owner,  and  the  property  would  not  be 
sold.  It  would  likewise  follow  that  a  large 
iron  steamship,  in  the  employment  and  use 
of  which  likewise  a  large  crew  of  officers 
and  men  is  required,  would  not  be  subject 
to  sale  and  forfeiture,  because  one  or  more 
of  the  crew,  without  the  knowledge  or  assent 


of  the  owners  and  in  dereliction  of  their 
duties,  were  to  seek  to  use  the  vessel  to  carry 
out  for  their  own  individual  purposes  the 
illegal  transportation  of  intoxicating  liquors." 
The  Saxon,  (£.  D.  S.  C.  1921)  269  Fed.  639. 
In  order  to  show  good  cause  against  the 
sale  of  a  vehicle  seized  under  the  Volstead 
law,  and  shown  to  be  an  instrument  of 
illegal  transportation  of  liquor,  the  owner 
must  show  the  absence  of  guilty  knowledge. 
U.  S.  t?.  Bums,  (S.  D.  Ohio  1921)  270  Fed. 
681. 

Circumstances  justifying  cancellation  of 
bond  for  production  of  resseL — The  cancel- 
lation of  a  bond  given  for  the  production  of 
a  vessel  which  luid  been  aeized  because  of 
intoxicating  liquor  being  found  on  board 
has  been  held  proper  where  the  liquor  was 
found  in  the  possession  of  some  of  the  officers 
and  crew  of  the  vessel  who  had  been  arrested 
and  bound  over  for  trial  and  it  was  not 
shown  that  the  owners  had  any  knowledge 
that  the  liquor  was  on  board.  The  Saxon, 
(E.  D.  S.  C.  1921)  269  Fed.  6^9.  The  court 
eaid: 

"  The  officers  and  members  of  the  crew,  in 
whose  possession  was  found  this  liquor,  have 
been  arrested  and  bound  over  for  trial.  There 
is  no  charge  or  evidence  that  the  owners  of 
the  vessel  were  aware  the  liquor  was  on 
board.  To  allow  the  vessel  to  remain  tied  up 
and  not  performing  the  purpose  for  which 
she  is  created  until  these  parties  are  tried, 
when  they  are  mere  employees,  and  not  the 
owners,  of  the  vessel,  and  when  their  convic- 
tion would  in  no  wise  necessarily  lead  to  the 
forfeiture  or  sale  of  the  vessel,  would  seem 
to  be  wholly  useless.  If  the  vessel,  under 
the  circumstances  of  this  case,  would  not  be 
held,  then  no  bond  should  have  been  re- 
quired for  its  production,  and  any  b<»d  given 
to  procure  its  release  was  improperly  re- 
quired, and  should  be  canceled.  If  the  cir- 
cumstances should  show  that  through  the 
improper  use  of  the  vessel  it  should  be  for- 
feited to  the  United  States,  then  it  can  be 
libeled  wherever  found  in  the  United  States, 
and  by  proper  proceedings,  in  which  the 
owners  can  appear  and  defend  their  rights, 
an  adjudication  can  be  had." 

Proof  of  permit. —  It  has  been  declared 
that  in  a  prosecution  for  transporting  liquor 
without  a  permit  the  gorvernment  would  not 
have  to  prove  the  want  of  the  permit  in 
order  to  make  out  a  prima  facie  case.  But 
if  the  defendant  should  introduce  any  sub- 
stantial evidence  tending  to  show  that  the 
transportation  had  been  authorized  by  a 
permit,  the  government  would  then  have  to 
introduce  evidence  that  no  permit  was  issued, 
or  that  it  was  obtained  by  fraud,  or  that  it 
did  not  apply  to  the  act  of  transportation 
charged.  U.  S.  v.  Turner,  (W  D.  Va.  1920) 
266  Fed.  248. 

Establishment  of  lien  on  vehicle. — The  lien 
which  is  referred  to  in  this  section  must  be 
established  by  competent  evidence.    The  mere 
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)Tti<m  of  ft  bona  fide  lien  does  not  prove 
the  fact  that  the  lien  is  such.  U.  S.  v. 
Masters,   (£.  D.  Mo.  1920)   2«4  Fed.  250. 

Vehicle  purchased  ^n  conditional  sale. — As 
to  the  rights  of  a  conditional  vendor  of  a 
vehicle  used  in  violation  of  this  act  for  the 
transportation    of    liquors    it    is    declared: 

''It  is  apparent  that  just  such  cases  were 
in  mind  when  the  law  was  framed,  and  that 
the  Congress  realized  that  vehicles  would  be 
used  for  the  illegal  transportation  of  in- 
toxicating liquor  by  persons  who  would  pur- 
chase the  same  on  conditional  bills  of  sale, 
and  that  such  vehicles  would  be  used  for 
such  unlawful  purpose  without  the  knowl- 
edge or  consent  of  the  conditional  vendor 
or  hie  assignee.  In  order,  therefore,  to  pro- 
tect a  person  retaining  title  under  a  valid- 
conditional  bill  of  sale,  or  one  who  holdft  a 
valid  chattel  mortgage,  such  person  must 
satisfy  the  court  that  he  holds  a  bona  fide 
lien  and  lacked  the  knowledge  or  information 
of  the  illegal  purpose  for  which  the  vehicle 
was  used  or  was  to  be  used.  Having  done 
this,  he  is  entitled  to  receive  from  the  pro- 
ceeds of  the  sale  the  amount  of  the  lien, 
established  by  intervention  or  otherwise, 
after  the  costs  as  provided  by  law,  are  paid. 
Bection  26  of  the  act  seems  so  clear  that  there 
can  be  no  possible  doubt  but  that  it  was 
the  intention  of  the  Congress  to  protect  in- 
nocent vendors  or  mortgagees,  as  far  as  pos- 
sible." U.  8.  V.  Sylvester,  (D.  C.  Conn,  1921) 
273  Fed.  258,  wherein  the  court  further  said: 

''When  a  defendant  is  arrested  for  trans- 
porting intoxicating  liquor,  and  the  vehicle 
is  seized,  what  is  to  be  done  with  it  depends 
upon  what  interest  the  defendant  has  in  it. 
If  he  had  no  interest  —  that  is,  if  he  had 
stolen  it,  or  had  borrowed  it  from  its  real 
owner,  who  neither  knew  nor  could  be  pre- 
sumed to  have  knowledge  of  the  illegal  pur-, 
pose  for  which  it  was  to  be  used  —  mani- 
festly the  wrongdoer  had  no  interest  to 
forfeit,  and  it  logically  follows,  under  the 
provisions  of  the  act,  that  the  vehicle  should 
be  returned  to  its  rightful  owner,  by  order 
of  court.  If,  on  the  other  hand,  the  wrong- 
doer had  an  interest  in  the  vehicle,  his  in- 
terest should  be  confiscated  and  the  vehicle 
ordered  sold." 

Automobile  used  without  owner's  knowl- 
edge.— An  automobile  used  by  the  owner's 
chauffeur  in  illegally  transporting  liquor  may 
be  subject  to  forfeiture  even  though  the 
owner  did  not  participate  in  or  know  of  the 
illegal  use.  Lewis  v,  McCarthy,  (D.  C.  Mass. 
1921 )  274  Fed.  496. 

Forfeiture  of  borrowed  automobile. —  In  a 
case  where  the  automobile  which  it  was 
sought  to  confiscate  was  borrowed  it  was 
said: 

"The  admitted  facts  in  the  present  case 
show  ownership  and  want  of  knowledge 
on  the  part  of  the  vehicle's  owners  as  to  the 
purpose  for  which  the  vehicle  was  to  be  em- 
ployed.    Without  any  other  attending  cir- 


oumstancee,  this  is  suiBcient  to  warrant  the 
court  to  order  its  return.  It  might  be  other- 
wise if,  from  the  reputation  of  the  person 
intrusted  with  the  vehicle  or  other  circum- 
stances attending  his  occupation  or  employ- 
ment, the  inference  would  arise  that  the 
owners  had  reason  to  suspect  that  their  prop- 
erty might  be  used  for  the  purposes  it  was 
employed. 

"The  construction  contended  for  by  the 
learned  representative  of  the  government 
would  admit  of  no  reason  or  cause  for  the 
return  of  property  used  in  connection  with 
a  violation  of  the  provisions  of  this  statute, 
if  such  was  intrusted  to  the  violator  of  the 
same  and  used  in  connection  therewith.  This 
would  work  greater  hardship  upon  innocent 
owners  of  such  property  than  was  contem- 
plated by  the  legislators;  otherwise  they 
would  not  have  provided  for  the  return  on 
good  cause  shown."  U.  S.  f'.  Brockley,  (M.  D. 
Pa.  1920)  266  Fed.  1001,  wherein  the  couH 
further  said: 

"Whether  the  property  seized  shall  be 
confiscated  and  sold  depends  upon  tiie  facts 
appearing,  and  whether  the  facts  presented 
constitute  good  cause  or  reason  to  the  con*- 
trary  is  a  question  addressed  to  the  judicial 
sense  and  judgment  of  the  court.  This  pro- 
vision in  the  act  is  not  analogous,  as  was 
contended  for  by  the  governments  attorney, 
to  that  found  in  section  3450  of  the  Revised 
Statutes,  under  which  it  has  been  held  that 
the  ignorance  of  the  owner  of  a  vehicle  used 
by  a  third  person  for  the  removal  of  goods 
with  the  intent  to  defraud  the  United  States 
will  not  save  his  property  from  confiscation. 
Logan  V.  United  States,  and  Wisdom  & 
Strickland  v.  United  States  (0.  C.  A.)  260 
Fed.  746;  United  States  t?.  Stowell,  193  U.  8. 
1,  10  Sup.  Ct.  244,  33  L.  ed.  565.  From  these 
cases,  as  well  as  from  the  general  provisions 
of  the  revenue  laws  therein  construed,  it  is 
conclusive  that  personal  property  voluntarily 
committed  by  the  owner  to  the  possession  of 
a  third  person,  for  use  by  him,  becomes  sub- 
ject to  forfeiture  absolutely,  whether  or  not 
good  cause  appears  to  the  contrary." 

A  third  party  who  intervenes  claiming  to 
be  the  owner  of  an  automobile  in  which 
liquor  was  being  iUegally  transported  has 
the  burden  of  proof  to  show  good  cause  in 
law  why  the  vehicle  shall  not  be  condemned 
and  forfeited.  U.  S.  i?.  One  W.  W.  Shaw 
Automobile  Taxi,  etc.,  (N.  D.  Ohio  1921) 
272  Fed.  491. 

Condemnation  and  sale  of  tazicab. —  In 
U.  S.  V,  One  W.  W.  Shaw  Automobile  Taxi, 
etc.  (N.  D.  Ohio  1921)  272  Fed.  491,  an 
order  of  condemnation  and  sale  of  a  tazicab 
was  entered  though  it  appeared  that  the 
owners  had  instructed  their  drivers  not  to 
engage  in  the  illegal  transportation  of  in- 
toxicating liquors.    The  court  said: 

"  Upon  these  facts  I  am  of  opinion  that 
good  cause  i«  not  shown  to  exonerate  the 
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automobile  from  condemnation  and  for- 
feiture. The  driver  in  a  way  represented  the 
owner  at  the  time  he  devoted  its  car  to  this 
illegal  service.  It  is  true  that  his  author- 
ity and  powers  were  restricted  as  compared 
with  the  authority  and  power  of  a  manager 
or  superintendent,  but  within  that  limited 
acope  he  had  power  and  authority  to  act 
for  the  owner,  which,  being  a  corporaticm, 
mufit  of  necessity  alwaya  act  by  agents.  He 
waa  BO  far  within  the  scope  of  his  authority 
that  the  owner  during  the  entire  period 
would  have  been  liable  for  his  negligence 
in  operating  the  car  and  for  repairs  and  sup- 
plies ordered  during  the  trip.  If  he  had 
negligently  injured  some  one  en  route,  the 
owner  would  have  been  liable  in  damages. 
I  do  not  hold  that  an  automobile  livery  is 
to  be  held  liable  in  all  cases,  if  a  driver, 
contrary  to  instructions,  devotes  one  of  its 
cars  to  the  illegal  traneportation  of  intoxi- 
cating liquor.  It  should,  no  doubt,  depend 
upon  the  facts  and  circumstances  of  each 
oase.  In  the  instant  case,  the  facts  and  cir- 
cumstances are  that  the  owner's  dispatcher 
or  superintendent  sent  its  driver  to  premises 
used  for  saloon  purposes;  that  he  permitted 
the  driver,  after  being  informed  that  the  car 
was  destined  for  Cleveland,  to  engage  in 
that  enterprise  without  inquiry  or  investi- 
gation; that  full  authority  was  conferred 
on  the  driver  to  engage  or  refuse  to  engage 
in  the  enterprise,  using  his  own  judgment 
as  to  whether  the  transaction  was  legal  or 
illegal;  and  that  no  precautions  were  taken 
at  any  time  to  ascertain  whether  or  not  the 
transaction  was  legal  or  illegal.  The  dis- 
tance to  be  traveled  each  way  is  approxi- 
mately 150  miles.  The  expense  of  a  round 
trip,  at  40  cents  a  mile,  would  be  approxi- 
mately $120.  It  is  difficult  to  believe  that 
this  is  a  simple,  ordinary  transaction  in  the 
usual  course  of  business.  It  was  then  a 
matter  of  public  notoriety  that  whisky  was 
beinff  transported,  not  only  in  suit  cases  and 
trunKs  upon  railway  trains,  but  upon  the 
public  highways  in  automobiles  and  trucks. 
To  exonerate  the  owner  on  a  showing  merely 
that  instructions  had  been  given  to  its 
drivers  not  to  engage  in  the  illegal  trans- 
portation of  intoxicating  liquors,  notwith- 
standing the  drivers  were  intrusted  with  full 
authority  to  decide  whether  the  transaction 
was  legal  or  illegal,  would  open  wide  the 
door  to  collusion  and  evasion  of  the  law. 
Upon  the  facts  and  under  these  circum- 
stances, I  am  of  opinion  that  the  owner  has 
not  shown  good  cause  for  the  return  of  its 


car. 
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V.  Retubit  of  Vehict.i: 


OiTing  of  bond. —  By  the  provisions  of  this 
section,  the  vehicle  after  seizure  may  be  in- 
stantly returned  to  the  owner,  upon  execu- 
tion by  him  of  a  bond  to  produce  the  prop- 
erty at  the  criminal  trial,  and  disposition 
must  be  decreed  upon  the  trial  of  the  crim- 
inal case.    Forfeiture  by  original  seizure  de- 


pends upon  the  statute.  Congress  may 
declare  the  forfeiture  absolute  upon  seizure, 
or  make  the  forfeiture  depend  upon  condi- 
tions. The  Congress  may  provide  for  the 
seizure  of  the  vehicle  at  any  time,  for  hav- 
ing offended,  but  before  any  forfeiture  can 
be  decreed,  the^  jurisdictional  facts  as  out- 
lined by  the  statute  must  be  present,  and 
the  statutory  provision  must  be  in  hannony 
with  the  taking  or  detention.  U.  S.  v.  Hydes, 
(W.  D.  Wash.  1920)  267  Fed.  470;  U.  S. 
r.  Graham,  (W.  D.  Wash.  1920)  267  Fed. 
472. 

Property  seised  without  process. —  In  the 
case  of  the  seizure  without  process  of  an 
automobile  in  which  whisky  was  being  trans- 
ported it  is  declared  that  "The  auto  and 
whisky,  by  virtue  of  the  National  Prohibi- 
tion Act  (41  Stat.  305),  were  forfeited,  and 
thereby  transferred  to  the  United  States,  the 
moment  defendants  embarked  upon  the  un- 
lawful transportation.  The  United  States 
was  then  vested  with  the  right  of  property 
and  possession.  Even  as  any  other  owner  of 
property  in  like  circumstances  at  common 
ktw,  the  United  States  without  process  could 
recover  possession  by  force.  And  however, 
if  at  all,  irregularly  the  ofiOcers  proceeded, 
the  defendants  have  no  right  to  return  of 
the  property,  nor  to  object  to  its  use  in  evi- 
dence, whatever  other,  if  any,  right  or  remedy 
they  may  have."  U.  S.  v.  Fenton,  (D.  C. 
Mont.  1920)  268  Fed.  221. 

Where  the  seizure  of  a  vehicle  subsequent 
to  the  act  of  trcmsportation  was  without 
warrant  of  law  it  has  been  held  that  an 
order  decreeing  the  return  of  the  vehicle  and 
exonerating  the  owner's  bond  may  be  pre- 
sented. U.  S.  17.  Hydes,  (W.  D.  Wash.  1920) 
267  Fed.  470;  U.  S.  <?.  Graham,  (W.  D. 
Wash.  1920)   267  Fed.  472. 

Return  of  vehicle  to  lienor. —  It  has  been 
held  that  a  lienor  or  mortgagor  is  not  en- 
titled to  have  a  vehicle  which  has  been 
seized  for  a  violation  of  this  act  returned  to 
him  and  thus  permit  him  to  profit  by  the 
transaction  but  that  he  must  look  for  re- 
imbursement to  the  extent  of  his  lien  from 
the  proceeds  of  the  sale.  U.  S.  t\  Sylvester, 
(D.  C.  Conn.  1921)  273  Fed.  253,  wherein 
the  court  said: 

*'  Cases  may  arise  where  the  application 
of  this  rule  would  result  in  realizing  an 
insufficient  amount  at  the  sale  to  pay  the 
full  amount. of  the  bona  fide  lien;  but  where 
a  substantial  amount  has  already  been  paid, 
as  here,  on  a  new  truck,  undoubtedly  the 
full  amount  of  the  balance  due,  plus  the 
costs,  will  be  realized,  so  that  the  lienor 
will  be  fully  protected.  Where,  however,  the 
amoimt  paid  by  th^  purchaser  is  small  in 
proportion  to  the  purchase  price,  so  that 
a  large  amount  will  have  to  be  realized  by 
the  United  States  marshal  at  the  sale,  and 
where  the  highest  bid  is  insufficient  to  meet 
the  costs  and  the  amount  of  the  bona  fide 
lien,  the  United  States  marshal  shall  then 


INTOXICATING  LIQUORS 


555 


abandon  tbe  sale  and  report  the  facU  to  the 
court  for  further  instructions.  In  such  event 
further  hearing  will  be  had  before  the  court 
to  determine  then  whether  the  lienor  has 
shown  '  good  cause '  why  the  vehicle  should 
not  be  sold." 

Power  of  federal  court  ia  summary  pro- 
ceedings to  order  return  of  automobile. —  In 
Lewis  V,  McCarthy,  (D.  C.  Mass.  1921)  274 
Fed.  496,  the  f«cts  as  stated  by  the  court 
together  with  its  holding  were  as  follows: 

''This  is  a  petition  for  the  return  of  an 
automobile,  the  property  of  the  petitioner, 
which  is  held  by  the  respondents  as  pro- 
hibition enforcement  officers.  They  have 
moved  to  dismies.  The  case  stated  in  the 
petition  is  as  follows:  The  petitioner  is 
the  owner  of  the  automobile.  On  the  occa- 
sion in  question  it  was  taken  and  used  with- 
out her  knowledge  or  consent  by  her  chauf- 
feur. He  was  arrested  by  a  Boston  police 
officer  for  operating  it  while  under  the  in- 
fluence of  liquor,  and  a  complaint  for  that 
offense  is  pending  against  him  in  the  state 
court.  While  the  petition  does  not  so  allege, 
I  infer  that  there  was  liquor  in  the  automo- 
bile, which  was  being  illegally  transported 
by  the  chauffeur,  because  the  petition  recites 
that  he  got  liquor  and  was  arraigned  before 
a  United  States  commissioner  on  the  charge 
of  illegal  transportation.  No  proceedings 
have  been  instituted  for  the  forfeiture  of  the 
automobile;  but  the  case  is  still  pending 
against  the  chauffeur  for  violation  of  the 
Volstead  Act    (41  Stat.  305). 

"Under  the  circumstances,  the  court  has 
no  power,  in  summary  proceedings  such  as 
these,  to  order  the  return  of  the  automobile. 
Such  power  exists  only  over  ofBcers  of  the 
court,  which  the  defendants  are  not.  Jn  re 
Chin  K  Shue,  (D.  C.  Mass.)  199  Fed.  282; 
U.  8.  V.  Hee,  (D.  C.)  219  Fed.  1019.  More- 
over, under  Grant  t?.  U.  S.,  254  U.  S.  505,  41 
Supp.  Ot.  189,  66  L.  ed.  — ,  if  the  chauffeur 
shall  be  convicted  the  automobile  may  be 
subject  to  forfeiture,  even  though  the  owner 
of  it  did  not  participate  in  or  know  of  the 
illegal  use.  Compare  The  Little  Charles,  1 
Brock.  347,  at  354,  Fed.  Gas.  No.  16,612,  an 
interesting  case  of  forfeiture  under  an  em- 
bargo act." 

li^leasing  automobile  and  canceling  bond. — 
Where  an  automobile  seized  while  illegally 
transporting  liquor  has  been  returned  to  the 
owner  on  his  giving  the  required  bond,  there 
is  said  to  be  no  authority  which  would 
justify  the  court  in  releasing  the  automo- 
bile and  canceling  the  bond  of  the  claimant 
before  the  trial  or  during  the  period  within 
which  the  trial  of  the  person  arrested  in 
connection  with  the  seizure  can  be  had. 
U.  S.  V.  One  Cadillac  Touring  Car,  (E.  D. 
Mich.  1921)  274  Fed.  470. 

1919  Supp.,  p.  215,  sec.  28. 

Powers  conferred  by  section. — This  sec- 
tion '*of  the  National  Prohibition  Act  con- 


fers on  the  Internal  Revenue  Commissioner 
and  subordinate  officers,  for  the  enforcement 
of  the  National  Prohibition  Act,  the  powers 
which  are  conferred  by  law  for  the  enforce- 
ment of  existing  laws  relating  to  the  manu- 
facture and  sale  of  intoxicating  liquors.  Sec- 
tion 28,  therefore,  simply  gives  to  the  Com- 
missioner and  subordinate  officers  the  same 
powers  of  enfolrcement  in  reference  to  the 
National  Prohibition  Act  as  they  had  under 
existing  laws  relating  to  the  manufacture 
and  sale  of  intoxicating  liquor.  Those  powers 
include  the  enforcement  by  distraint  in  cases 
of  special  taxes  and  certain  penalties  an- 
nexed to  them  under  the  internal  revenue 
laws.  But  if,  as  we  have  seen,  the  exactions 
under  section  36  of  the  National.  Prohibition 
Act  are  none  of  them  taxes,  but  all  of  them 
penalties,  eo  far  as  they  relate  to  the  manu- 
facture or  sale  of  intoxicating  liquor  for 
beverage  purposes,  then  it  follows  that  sec- 
tion 28  gives  no  power  to  collect  these 
penalties  by  dietraint. 

"  It  may  be  further  observed  that  the  pre- 
liminary steps  provided  in  section  3172,  R.  S. 
[3  Fed.  Stat.  Ann.  (2d  ed.)  1002],  and  lead- 
ing up  to  the  notice  and  demand  in  section 
3184,  R.  S.  [3  Fed.  Stat.  Ann.  (2d  ed.) 
1012],  all  relating  to  assessment  and  collec- 
tion of  internal  revenue  taxes  proper,  to  wit: 
The  canvaesing  by  the  colleotor;  the  returns 
by  parties  liable  to  the  taxes;  the  call  for 
such  returns;  the  summons  by  the  collector 
for  examination;  and,  upon  refusal,  the  mak- 
ing of  a  return  by  the  collector  —  were  never 
intended  and  are  not  suitable  as  procedure 
for  collection  of  penalties  such  as  are  pre- 
scribed in  section  36  of  the  National  Pro- 
hibition Act.  Nor,  indeed,  was  the  procedure 
under  the  sectiona  above  mentioned  followed 
in  the  instant  caees.  Further,  that  a  civil 
suit  is  a  proper  remedy  for  the  collection 
of  these  exactions  provided  for  in  section  36 
of  the  National  Prohibition  Act  is  recog- 
nized by  the  Internal  Revenue  Department, 
but  the  attitude  of  that  department  is  shown 
by  the  following  extracts  from  Regulation 
No.  12,  revised  October  1,  1920,  issued  by 
the  department.  On  page  42  is  the  follow- 
ing: 

'*  *  In  making  reports  in  prohibition  cases, 
a  tax  and  assessable  penalty  imposed  by  sec- 
tion 36  of  title  2  of  the  National  Prohibition 
Act  should  not  be  overlooked.  It  will  often 
prove  more  effective  to  suppress  violations 
of  the  law  than  the  actual  criminal  liabilities 
imposed.' 

''And  again,  on  page  19,  is  the  following: 

"  *  Legal  proceedings  will  not  generally  be 
commenced  until  after  the  remedy  by  dis- 
traint is  exhausted.' "  Thome  v.  Lynch, 
(D.  C.  Minn.  1921)  269  Fed.  995. 

Removal  of  iiction  against  officer. —  Cases 
against  officers  under  the  National  Prohibi- 
tion Act  are  removable  from  state  to  federal 
courts  under  the  provision  of  the  act  for  the 
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protection  of  revenue  officers.    In  re  Higgins, 
(D.  C.  N.  H.  1921)  273  Fed.  832. 

1919  Supp.,  p.  215,  sec.  29. 

Effect  of  conviction  in  state  court. — ^A  con- 
viction in  a  state  court  for  conduct  which 
is  in  violation  of  the  National  Prohibition 
Act  ifl  held  to  be  a  bar  to  a  prosecution  in 
the  federal  courts,  it  being  declared  to  be 
manifest  that  it  was  not  the  intent  that  a 
person  should  be  punished  by  the  state  and 
federal  law  for  the  same  offense.  But  a  con- 
viction for  a  violation  of  a  municipal  ordi- 
nance pursuant  to  grant  of  power  given  by 
a  state  is  not  a  bar  to  a  prosecution  in  the 
federal  court  for  a  violation  of  the  National 
Prohibition.  Act.  U.  S.  v.  Peterson,  (W.  D. 
Wash.  1920)  268  Fed.  864.  So  it  has  been 
held  that  the  previous  conviction  of  a  de- 
fendant In  the  state  court  for  importing, 
transporting,  and  having  intoxicating  liquor 
in  his  possession  in  violation  of  the  state 
law  cannot  be  availed  of  to  prevent  his  prose- 
cution in  a  federal  court  for  violating  the 
Volstead  Act  by  importing,  transporting,  and 
having  intoxicating  liquor  in  his  possession. 
U.  S.  V.  Holt,  (D.  C.  N.  D.  1921)  270  Fed. 
039.  The  court,  however,  declared  in  this 
case: 

"  In  the  case  at  bar  I  have  seen  the  young 
man  charged,  and  have  heard  the  circum- 
tftances  of  his  arrest.  If  he  shall  be  advised 
to  plead  guilty  to  the  chaige,  the  circum- 
stance of  his  previous  punishment  will  be 
given  consideration,  a  record  made  of  his 
conviction,  to  protect  the  government  in  case 
of  a  repetition  of  rach  acts,  and  a  nominal 
penalty  will  be  imposed. '* 

Imprisonment. —  A  jail  sentence  may  be 
imposed  on  the  first  conviction  of  one  for  a 
violation  of  sections  3  and  6  of  this  act. 
Dusold  V.  U.  8.,  (G.  O.  A.  7th  Oir.  1921) 
270  Fed,  574. 

1919  Supp.,  p.  216,  sec.  33. 

Power  of  Congress  with  reference  to  poe- 
•ession  of  fiquor. —  Under  the  police  power 
delegated  by  the  Eighteenth  Amendment  Con- 
gress has  the  right  to  prohibit  any  trans- 
portation of  liquors  and  in  order  to  reduce 
the  necessity  for  transportation  to  a  mini- 
mum it  has  the  power  to  legislate  as  to  the 
places  where  liquor  may  lawfully  be  poa- 
seoDcdb,  Street  v.  Lincoln  S«ie  Deposit  Go., 
(S.  D.  N.  Y.  1920)  2OT  Fed.  706,  wherein 
the  court  said  that  since  the  adoption  of 
the  Eighteenth  Amendment  Congress  can  deal 
not  only  with  interstate,  but  also  with  intra- 
state, transportation  of  liquor,  and  that 
the  limitations  in  this  section  as  to  the 
places  of  possession  were  not  arbitrary  or 
unreasonable. 

"  Congress  in  the  exercise  of  its  power  has 
determined  that  it  is  essential  and  appro- 
priate to  the  enforcement  of  this  constitu- 
tional amendment  to  restrict  the  possession 
of  intoxicating  liquors  to  those  having  per- 


mits to  keep  and  possess  the  same  and  to 
private  homes  when  intended  for  the  sole 
use  of  the  owner  and  his  family  and  their 
bona  fide  guests.  The  possession  of  intoxi- 
cating liquors  is  the  first  essential  to  its 
barter  and  sale  as  a  beversge.  Intoxicating 
liquors,  stored  in  the  same  building  in  whi<£ 
the  owner  or  occupant  of  the  building  is 
conducting  a  business  with  the  public  gener- 
aUy,  not  only  furnishes  opportunities  tor 
the  violation  of  the  provisions  of  this  con- 
stitutional amendment,  but  would  also  tend 
to  hinder,  delay,  and  prevent  the  detection  of 
unlawful  traffic  therein.  It  would  therefore 
appear  that  this  provision  of  the  National 
Prohibition  Act  has  a  substantial  relation 
to  the  enforcement  of  national  prohibition, 
and  that  Congress  has  not  in  this  respect 
transcended  iU  power  or  abused  the  dis- 
cretion conferred  upon  it  by  the  second  sec- 
tion of  tile  Eighteenth  Amendment."  Rose 
c.  U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed. 
246. 

Possession  in  private  dwelling  by  wife  of 
saloon  keeper. —  The  wife  of  a  saloon  keeper 
may  have  lawful  possession  of  liquors  on 
premises  occupied  by  her  as  a  dwelling  al- 
though such  premises  are  in  part  used  by 
the  husband  for  the  purpose  of  conducting 
a  saloon.  U.  S.  v.  Croesen,  (£.  D.  Pa.  1920) 
264  Fed.  459,  wherein  the  court  said: 

"Section  3S  makes  it  lawful  to  possess 
liquors  in  one's  private  dwelling  while  the 
same  is  occupied  and  used  hy  Mm  as  hit 
dwelling  only  and  such  liquors  need  not  be 
reported,  subject  to  the  provisions  ccmoem- 
ing  the  use  of  the  liquor  and  the  burden  of 
proof.  The  exception  to  unlawful  possession 
applies,  therefore,  to  the  one  possessing  in 
one's  private  dwelling  while  the  same  is 
occupied  and  used  by  that  one  as  that  one's 
dwelling  only;  but  any  other  person,  while 
the  dwelling  is  used  and  occupied  by  him  not 
as  his  dweUing  only,  but  for  other  purposes, 
is  not  included  in  the  exception,  and  liquor 
possessed  by  him  in  his  dwelling  is  unlaw- 
fully possessed  and  must  be  reported  to  the 
commissioner.  I  think  that  is  the  plain 
effect  of  the  words  'used  by  him  as  his 
dwelling  only.'  A  comparismi  of  the  para- 
graph of  section  25  prohibiting  search  war- 
rants to  search  private  dwellings  lends  weight 
to  that  conclusion.  It  is  there  provided 
that  no  search  warrant  shall  issue  to  search 
any  private  dwelling  occupied  as  such  unless 
it  is  being  used  for  the  unlawful  sale  of 
intoxicating  liquor,  or  unless  it  ia  in  part 
used  for  some  business  purpose,  such  as  a 
store,  shop,  saloon,  restaurant,  hotel,  or 
boarding  house.  It  is  significant  that  the 
language  of  section  33  applies  to  the  person 
occupying  and  using  a  private  dwelling  as 
a  dwelling  only,  while  the  search  warrant 
provision  in  section  25  applies  to  the  dtctU- 
ing  occupied  as  a  private  dwelling,  and 
exempts  such  dwelling  from  search  unless 
it  is  being  used  for  the  unlawful  sale  of 
intoxicating  liquors,  or  unless  'it  is  in  part 
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used  for  Bome  business  purpose/  etc.,  so  that 
any  private  dwelling  which  is  used  in  part 
for  some  business  purpose  is  subject  to 
search.  If  it  were  intended  that  it  should 
be  unlawful  for  any  one  to  possess  liquors 
in  one's  private  dwelling,  which  is  in  part 
used  for  some  business  purpose,  Congress 
would  not,  in  expressing  that  intent,  have 
made  use  of  the  personal  pronoun  in  the 
language  '  occupied  and  used  by  Jiim  as  his 
dwelling  only/  and  the  intent  would  have 
been  clearly  ezpreseed  by  using  the  language 
'  while  the  same  is  occupied  and  used  as  a 
dwelling  only.'  The  conclusion  is,  in  my 
judgment,  unavoidable,  therefore,  that  the 
clear  effect  of  the  words  *  by  him  *  and  *  his  * 
is  to  make  possession  in  a  private  dwelling 
lawful  as  to  any  one  except  the  person  who 
is  occupying  and  using  the  dwelling  for  other 
purposes  than  as  a  dwelling." 

Storage  in  warehouse. —  This  section  does 
not  permit  the  storage  of  liquors  in  a  ware- 
house for  the  personal  use  at  the  owner  for 
beverage  purposes.  Street  v.  Lincoln  Safe 
Deposit  Co.,  (&  D.  N.  Y.  1920)  267  Fed. 
706. 

Duty  of  ofacers  making  seizure.— '' If  the 
officer   proceeds  by  search  warrant  to  seize 
articles  in  which  a  citizen  may  or  may  not 
have  property,  the  intent  of  the  act  must 
necessarily  be  that  he  shall  take  such  other 
appropriate  proceedings  as  in  due  course  of 
law  follow  seizure;   and  that  is  clearly  in- 
dicated throughout  the  entire  act.    It  is  not 
necessary   for   the   purposes   of   the  present 
question  to  examine  other  sections  than  sec- 
tion 25,  under  which  the  seizure  was  had, 
and  section  33,  under  which  the  respondent 
claims  property  in  the  liquor  seized.     Sec- 
tion 25  provides   that  the  liquor   so  seized 
shall  be  subject  to  such  disposition  as  the 
court  may  make  thereof,  and,  if  it  is  found 
to  be  unlawfully  held  or  possessed  or  used, 
it  shall  be  destroyed,  unless  the  court  shall 
otherwise  order,  and,  imder  section  33,  the 
burden  of  proof  is  placed  upon  the  possessor 
in  any  action  to  prove  that  the  liquor  was 
lawfully  acquired,   possessed,  and  used.     It 
is  plain,  therefore,  that  the  intent  of  Con- 
gress as  expressed  in  the  act  is  that  the  officer 
making  seizure  shall  cause  appropriate  pro- 
ceedings  to  be   brought   in   a  court   having 
jurisdiction,    in   order    that    claimants   may 
have  their  day  in  court  for  the  hearing  and 
determination  of  the  property  rights  in  the 
liquor   seized.     If  it  appears  to  the  officer, 
through  the  claim  of  a  citizen  or  otherwise, 
that  a  judgment  affecting  the  liquor  seized 
might  be  rendered   and   that  a  citizen   has 
claimed  property  in  such  liquor,  a  summons 
must  be   issued   and   served  requiring   such 
person    to  appear   as   claimant."     U.    S.   v. 
Crossen,   (E.  D.  Pa.  1920)   264  Fed.  459. 

1919  Supp.,  p.  216,  sec.  34. 

Right  limited  to  inspection. —  The  right  to 
inspect  books  and  papers  does  not  give  the 


right  to  seize  them.    U.  S.  i\  Kraus,  (S.  D. 
N.  Y.  1921)   270  Fed.  578.  * 

1919  Supp.,  p.  216,  sec.  35. 

I.  In  general. 

II.  Recovery  of  taxes  and  penalty. 
III.  Act  as  repealing  other  laws. 

1.  In  general. 

2.  Revenue  laws. 

a.  Prior  offenses. 

b.  ^'  Provisions   of    law   that    are 

inconsistent." 
c  Enumeration    of   revenue   laws 

held  repealed. 
d.  Enumeration   of   revenue   laws 

held  not  repealed. 

I.  Ik  Okhtsul 

Constitutionality. —  The  tax  imposed  by 
this  section  in  addition  to  the  penalty  does 
not  deprive  a  person  of  his  property  with- 
out due  process  of  law.  Ketterer  t?.  Lederer, 
(E.  D.  Pa.  1920)   269  Fed.  163. 

On  a  subsequent  conaideration  of  the  above 
case  the  court  again  said: 

"The  basis  of  the  cause  of  action  which 
the  plaintiff  asserts  is  that  a  punishment  is 
being  inflicted  upon  him  under  the  guise  of 
the  collection  of  a  tax,  and  that  this  sub- 
jects him  to  the  exercise  of  an  unlawful 
power,  and  that  it  is  none  the  less  unlawful, 
although  sanctioned  by  the  language  of  the 
Volstead  Act  (41  Stat.  305),  because  this 
provision  of  that  act  is  imconstitutional,  in 
that  it  is  prohibited  by  the  'due  process  of 
law'  provisions  of  the  Constitution.  We 
adhere  to  the  views  already  expressed,  which 
may  be  summarized  as  follows: 

"  The  act  of  Congress  authorized  and 
directed  the  defendant  to  make  the  assess- 
ment  against  the  plaintiff,  which  was  made 
upon  the  finding  of  facts  as  made.  Congress 
has  called  this  a  tax,  and  directed  it  to  be 
assessed  and  collected  as  such.  If  Congress 
had  the  power  to  impose  this  tax,  it  had  the 
power  to  declare  the  occasion  for  the  levy 
of  the  tax,  and  the  mode  of  levy,  and  upon 
what  fact  conditions  it  should  be  levied. 
The  bill  of  complaint  calls  upon  us  to  make 
the  finding  that  what  Congress  has  solemnly 
declared  it  authorized  to  be  done  was  not 
what  it  authorized  to  be  done  but  something 
entirely  different.  In  other  and  plain  words, 
that  although  Congress  declared  it  was  levy- 
ing and  collecting  a  tax,  it  was  in  fact  not 
levying  a  tax,  but  punishing  the  one  who 
was  called  a  taxpayer  for  an  act  which  he 
had  committed  and  which  Congress  had  pro- 
nounced to  be  criminal.  We  decline  to  make 
this  finding."  Ketterer  v,  Lederer,  (E.  D. 
Pa.   1920)   269  Fed.  1010. 

It  seems  that  a  tax  in  one  sum  may  be 
imposed  upon  one  dealing  in  intoxicating 
liquors  through  sales  for  limited  purposes, 
and  another  additional  tax  be  imposed  upon 


558 


FED.  STAT.  ANN.— 1921  SUPP. 


him  if  he  exceeds  such  limit.     Ketterer  v. 
i^eaerer,   (E.  D.*  Pa.  1920)   269  Fed.  153. 

Word  **  traffic"  construed. —  The  word 
''traffic/'  as  used  in  this  section,  must  be 
given  its  larger  significance.  It  is  a  general- 
ization of  the  more  specific  terms  used  in 
the  other  parts  of  the  act,  such  as  **  sell/' 
"  purchase/'  "  barter/*  "  storage/'  "  trans- 
port/' "  import/*  "  export/'  "  prescribe/' 
"  deliver/'  and  **  furnish  "  (see  sections  3,  6, 
7,  10,  13,  14,  26,  33,  and  37),  and  includes 
every  step  taken  in  the  commerce  in  liquor 
from  the  manufacturer  to  its  ultimate  des- 
tination. U.  S.  V.  Freidericks,  (D.  C.  N.  J. 
1921)   273  Fed.  188. 

Word  "penalty"  construed.— " The  word 
'  penalty,'  as  used  in  the  act,  would  seem  to 
have  been  used  by  Congress  in  the  usual  and 
ordinary  legal  meaning  of  this  word,  which 
meaning  is  fairly  well-settled  law.  A  penalty 
is  a  sum  of  monev  which  the  law  exacts 
hy  way  of  punishment  for  the  doing  of  some 
act  which  the  law  forbids,  or  for  the  failure 
to  do  some  act,  which  the  law  requires  to 
be  done.  It  is  true,  as  the  definition  fore- 
shadows, that  sometimes  the  word  '  penalty ' 
is  undoubtedly  used  as  a  synonym  of  the 
word  *  fine ' ;  but  as  used  in  the  Volstead 
Act  it  cannot  fairly  be  so  construed,  because 
by  another  provision  of  the  act  a  fine  as 
such  is  clearly  provided  for.  Moreover, 
no  authority  can  be  conferred  by  Congress 
upon  the  Commissioner  of  Internal  Revenue 
to  impose  a  fine  in  the  strict  sense  of  that 
word  (Wong  Wing  t?.  United  States,  163 
U.  S.  loc.  cit.  237,  16  Sup.  Ct.  977,  41  L. 
ed.  140) ;  a  fortiori,  without  a  trial,  or  any 
sort  of  hearing  theretofore  had,  as  here^." 
Kausch  V.  Moore,  (E.  D.  Mo.  1920)  268 
Fed.  668. 

As  to  whether  the  sums  named  in  this 
section  are  penalties  or  taxes  it  has  also  been 
said:     "A  tax  has  been  defined  as: 

'An    enforced    contribution    for    the    pay- 
ment of  public  expenses.'     Houck  v.  Little 
River  Drainage  District,  239  U.  S.  254,  265, 
36  Sup.  St.  58,  61  (60  L.  ed.  266). 
"And  again: 

'Generally  speaking,  a  tax  is  a  pecuniary 
burden  laid  upon  individuals  or  property 
for  the  purpose  of  supporting  the  govern- 
ment.' New  Jersey  17.  Anderson,  203  U.  S. 
483,  492,  27  Sup.  Ct.  137,  140  (51  L.  ed. 
284). 

"A  penalty  involves  the  idea  of  punish- 
ment. U.  S.  p.  Reisinger,  128  U.  S.  398, 
4<»,  9  Sup.  Ct.  99,  32  L.  ed.  480;  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  667,  13  Sup. 
Ct.  224,  36  L.  ed.  1123.  And  its  character 
is  not  changed  by  the  mode  in  which  it  is 
inflicted,  whether  by  suit  or  criminal  prosecu- 
tion. U.  S.  r.  Chouteau,  102  U.  S.  603,  611, 
26  L.  ed.  246. 

"  In  view  of  the  foregoing  tests,  and  from 
a  careful  reading  of  section  35  of  the  Na- 
tional Prohibition  Act,  in  connection  with 
the  other  provisions  of  that  act,  it  would 
s^eem   clear    that   the   $500   and    the   $1,000 


items  mentioned  in  that  section,  and  one  of 
which  is  included  among  the  items  in  the 
several  notices,  are  clearly  penalties,  and  not 
taxes.  First,  they  are  so  named,  but  this 
is  not  conclusive;  second,  they  are  for  the 
purpose  of  punislunent,  and  not  for  the  pur- 
pose of  revenue;  third,  they  are  embodied  in 
a  statute  which  in  its  most  jjnportant  fea- 
tures is  highly  penal  in  nature."  Thome  v. 
Lynch,    (Q.   C.   Minn.    1921)    269  Fed.   996. 

The  court  further  said  in  this  case: 

"  Though  some  of  the  exactions  imder  sec- 
tion 35  of  the  National  Prohibition  Act  are 
to  be  measured  bv  double  the  amounts  which 
were  formerly  special  taxes  under  section 
3244,  R.  S.,  and  section  1001,  Act  Feb.  24, 
1919,  yet  these  exactions  under  section  35, 
by  reason  of  their  new  character  and  status 
under  the  Eighteenth  Amendment,  are  no 
longer  taxes,  but  penalties.  As  persuasive 
to  this  conclusion,  note  the  present  character 
and  status  of  the  so-called  taxes  in  section 
35. 

"  First.  Iliey  are  no  longer  exactions  for 
revenue  purposes.  The  whole  meaning  and 
aim  of  the  Eighteenth  Amendment  forbids 
such  construction;  and  intention  to  derive 
revenue  from  taxes  on  crime  must  not  be 
imputed  to  Congress,  if  it  can  be  avoided. 
As  was  said  in  the  License  Tax  Cases,  supra: 

"  *  It  is  not  necessary  to  decide  whether  or 
not  Congress  may,  in  any  case,  draw  revenue 
by  law  from  taxes  on  crime.  There  are, 
undoubtedly,  fundamental  principles  of 
morality  and  justice  which  no  Legislature 
is  at  liberty  to  disregard;  but  it  is  cqaally 
undoubted  that  no  court  except  in  the  clear- 
est casee  can  properly  impute  the  disregard 
of  those  principles  to  the  Legislature.' 

"  Second.  The  character  of  these  special 
taxes  is  vitally  changed  in  another  respect; 
they  no  longer  imply  '  that  the  licensee  shall 
be  subject  to  no  penalties  under  national 
law,  if  he  pays.'  In  fact,  the  contrary  is 
expressly  provided  by  the  language  of  sec- 
tion 35  of  the  National  Prohibition  Act. 

''  Third.  These  so-called  special  taxes  are 
now  in  section  35,  classed  with  the  penalties 
of  $500  and  $1,000,  and  appear  to  partake 
of  the  character  of  these  items.  Indeed,  the 
$500  and  $1,000  penalties  are  called  in  sec« 
tion  35  '  additional '  penalties. 

"  Fourth.  These  special  taxes  are  to  be 
collected  with  the  $500  and  $1,000  penalties. 

"Fifth.  The  'double  the  amount*  fea- 
ture provided  in  section  35  as  to  these  special 
taxes  smacks  of  penalties. 

"  There  is  nothing  in  section  35,  except 
the  name  '  taxes/  which  indicates  any  differ- 
ence in  character  or  purpose  between  the 
so-called  taxes  and  the  penalties.  Names 
are  not  controlling.  Wnile  it  may  not 
always  be  easy  to  distinguish  a  tax  from 
a  penalty,  yet  where  an  exaction  is  made  by 
governmental  authority  upon  an  occupation 
which  is  expressly  prohibited  as  criminal 
by  the  same  governmental  authority,  and 
where  the  exaction  is  not  clearly  shown  to 
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be  made  for  revenue  purposes,  it  would  seem 
that  such  exaction  must  be  classed  as  a 
penalty,  if  classification  is  to  have  any  real 
meaning." 

^  Judicial  notice  of  internal  revenue  regula- 
tions.—  The  court  will  take  judicial  notice 
of  instructions  issued  by  the  Internal  Reve- 
nue Department  to  officers  of  that  department 
in  T^ard  to  suite  for  the  collection  of  the 
taxes  and  penalties  provided  for  in  this 
section.  Accardo  v.  Fontenot,  (£.  D.  La. 
192G}   269  Fed.  447. 


II.  Reooveby  or  Taxes  and  Penalty 

Method  of  recovering  of  penalty. —  It  is 
held  that  the  recovery  of  the  penalty  im- 
posed by  this  section  cannot  be  had  by  dis- 
traint, it  being  said  that  to  allow  a  person's 
property  to  be  thus  taken  and  sold  would 
be  to  take  it  and  sell  it  without  due  process 
of  law.    Kausch  v.  Moore,  (E.  D.  Mo.  192D) 

268  Fed.  668;  Thome  v,  Lvnch,  (D.  C.  Minn. 
1921 )  269  Fed.  995. 

Congress  has  not  placed  in  the  hands  of 
the  collector  of  revenue  the  power  to  collect, 
by  distress  and  sale,  the  penalties  provided 
for  in  this  section  of  the  National  Prohibi- 
tion Act.  Collection  must  be  by  suit  in  the 
District  Court.  Kelly  v.  Lewellyn,  (W.  D. 
Pa.  1921)  274  Fed.  112. 

The  collection  of  taxes  claimed  to  be 
assessed  under  this  act  cannot  be  made  by 
distraint,  it  being  declared  that  under  the 
provisions  of  this  section  taxes  cannot  be 
assessed  or  collected;  that  the  double  tax 
provided  for  in  the  act,  and  the  penalties 
prescribed,  are  nothing  more  nor  less  than 
pimishment  for  the  oonunission  of  criminal 
offenses  and  that  these  penalties  must  be 
collected  by  civil  actions,  or  pronounced  as 
judgments  in  criminal  cases.  Ledbetter  v. 
Bailey,  (W.  D.  N.  C.  1921)  274  Fed.  375. 

In  Thome  v.  Lynch,    (D.   C.  Minn.   1921) 

269  Fed.  995,  the  court,  after  declaring  that 
the  usual  method  of  collecting  a  penalty  is 
by  suit,  said: 

"  Not  only  is  this  method  expressly  author- 
ized and  provided  by  statute  (section  3213, 
R.  S.),  but  the  method  of  procedure  by  suit 
is  also  specifically  recognized  by  the  same 
section  36  of  the  National  Prohibition  Aot. 
Ii\trthennore,  imder  section  3187,  R-  S. 
the  collector  of  internal  revenue,  though 
authorized  to  collect  taxes  by  distraint,  was 
not  authorized  to  collect  penalties  in  general 
by  that  method,  but  only  certain  specified 
penalties,  viz.,  the  5  per  cent  penalty  added 
under  section  3184,  and  by  express  provi- 
sion in  section  3176  the  penalty  therein  pro- 
vided; both  of  these  penalties  being  added 
to  taxes  properly  so  called  —  that  is,  ex- 
actions   for    revenue    for    government    use." 

Restraining  collection  of  taxes  and  penal- 
ties.— There  is  authority  that  the  collection 
of  taxes  and  penalties  under  this  section  will 


not  be  enjoined.  Regal  Drug  Corp.  Vi  War- 
dell,  (C.  C.  A.  9th  Cir.  1921)  273  Fed. 
182;  and  other  authority  which  holds  that 
as  to  a  tax  injunction  will  not  lie.  Ket- 
terer  v.  Lederer,  (£.  D.  Pa.  1920)  269  Fed. 
153;  Kausch  v.  Moore,  (£.  D.  Mo.  1920) 
268  Fed.  668. 

There  is  authority,  however,  that  section 
3224  of  the  Revised  Statutes  (3  Fed.  Stat. 
Ann.  2d  ed.  *p.  1032)  providing  that  no 
suit  for  the  purpose  of  restraining  the 
assesement  or  collection  of  any  tax  shall  be 
maintained  in  any  court,  does  not  apply  to 
a  proceeding  for  the  enforcement  of  a  penalty 
by  distraint  for  a  violation  of  the  Volstead 
Aot.  Kausch  v.  Moore,  (E.  D.  Mo.  1920) 
268  Fed.  668,  wherein  the  court  said: 

"Upon  the  motion  to  dismiss  the  bill,  it 
is  urged  that  injunction  will  not  lie  to  re- 
strain the  collection  of  a  tax.    This  conten- 
tion, so  far  as  it  is  applicable  to  the  facts, 
is  well  taken  and  must  needs  be  sustained. 
Dodge  t.  Osbom,  240  U.  S.  118,  38  Sup.  Ct. 
275,  60  L.  ed.  657.     But  this  rule  applies, 
in    my    opinion,    only   to    so    much    of    the 
amount  threatened  to  be  exacted  as  in  fact 
constitutes  a  tax;  it  ought  not  to  apply  to 
a  penalty  even   though   such  penalty  could 
be   paid   under   protest;    and   thereupon,   if 
SFudh  payment  be  not  warranted  by  law,  l>e 
recovered  back  by  an  action  at  law  directly 
against   the   collector.     So  much   the   more 
so,  should  injunction  be  not  refused,  when, 
as  here,  the  payment  thereof  would  be  im- 
possible without  ruining  plaintiff  in  business 
and  property.     If,  then,  the  exaction  of  the 
penalty  claimed  should  be  held    to  be  at  this 
time,  and  in  the  mode  threatened,  unlawful, 
injunction  ought  to  lie  as  against  so  much 
of  the  threatened  exaction,  if  any,  as  is  un- 
lawful.   As  stated,  injunction  will  not  lie  to 
prevent  the  collection  of  a  tax,  or  even  to 
prevent  the  collection  of  such  tax,  when,  as 
here,  the  amount  thereof  is  doubled  upon  the 
contingency  of  the  violation  of  the  law,  by 
the  forbidden  sale,  or  manufacture  of  liquor. 
In  audi  case  section  3224,  R.  S.  applies  and 
foribde  an  injunction  against  the  collector. 
Dodge  t;.  Osbam,  aupra.    But  it  would  seem 
to    be    fairly    clear    that    a    statute    wliich 
merely  forbids  injunction  sa  against  a  tax 
ought  not  to  be  so  extended  as  to  include 
injunction    against    the    enforcement    of    a 
penalty.     Oertainly,   this   ought  not  to  be 
done    in    a    case    wherein    the    manner    of 
the  collection,  as  here^  is  not  warranted  by 
law..     In   reaching  this   conclusion,   I  start 
with  the  assumption  that  the  imposition  of 
the  penalty  is  clearly  within  the  power  of 
Cox^ess  under  the  provisions  of  the  Eigh- 
teenth Amendment  to  the  Constitution.     So 
much    being    conceded,    the    question    arises 
whether      the     Commissioner     of     Internal 
Revenue  has  the  authority,  merely  upon  re- 
ports of  investigators  to  the  effect  that  plain- 
tiff has  unlawfully  sold  liquor  at  retail,  to 
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assesB  such  penalty,  and  without  notice  to 
the  plaintiff,  and  without  an  opportunity 
anywhere  given  him  to  be  heard,  to  em- 
power the  defendant  collector  to  .  di&train 
plaintiff's  property  to  pay  the  penalty  so 
assessed  7 "  To  the  same  effect  see  Thome  v. 
Lynch  (D.  C.  Minn.  1921)  269  Fed.  995, 
wherein  the  court  said: 

"As  to  the  third  question,  whether  the 
cases  at  bar  call  for  preliminary  injunc- 
tions: If  the  foregoing  conclusion  as  to  the 
nature  of  the  exactions  be. correct,  then  sec- 
tion 3224  is  not  a  bar  to  the  relief  sought. 
And  for  the  same  reasons  the  remedies  pro- 
vided in  sections  3225  and  3226,  R.  S.,  have 
no  application  to  the  instant  cases.  Nor 
is  it  an  adequate  remedy  at  law  for  the 
plaintiffs  to  pay  the  exactions  demanded, 
and  sue  for  recovery.  In  some  cases  it  is 
alleged  that  it  i«  impossible  for  plaintiffs 
to  pay  the  amounts  demanded,  sums  running 
as  high  as  $6,500,  and  that  seizure  and  sale 
would  ruin  plaintiffs'  business  and  means 
of  livelihood.  The  equities  in  favor  of  plain- 
tiffs are  strong  and  persuasive."  See  further 
to  the  same  effect  Connelly  v.  Gardner, 
(E.  D.  N.  Y.  1921)  272  Fed.  911;  KeUy  V. 
Lewellyn,  (W.  D.  Pa.  1921)  274  Fed.  108. 

In  Accardo  v.  Fontenot,  (E.  D.  La.  1920) 
269  Fed.  447,  the  collection  of  taxes  and 
penalties  was  enjoined  against  the  plaintiffs 
where  there  was  no  charge  at  all  against 
<me  plaintiff;  another  was  charged  only  with 
unlawful  possession,  which  carries  no  penalty 
under  this  section,  an  acquittal  therein  be- 
inflf  shown;  and  the  other  was  charged  with 
selling  unlawfully,  an  ample  bond  having 
been  given  to  secure  payment  of  the  assess- 
ment, but  no  trial  having  been  htul.  The 
court  said: 

"Acquittal  in  all  of  these  cases  would  be 
a  bar  to  the  collection  of  the  penalties  in  a 
civil  suit.  If  an  ex  parte  report  of  a  revenue 
or  prohibition  officer  is  all  the  evidence  re- 
quired of  illegal  sale  or  manufacture,  which 
is  very  doubtful,  there  is  a  strong  presump- 
tion in  these  cases  that  the  prohibition  of- 
ficers were  not  in  possession  of  sufficient 
evidence  of  even  probable  cause  on  which  to 
base  such  report. 

"Yet  payment  is  demanded  in  each  case, 
and  collection  is  sought  to  be  enforced  by  the 
drastic  procedure  of  distraint.  No  doubt 
the  Commissioner  of  Internal  Revenue  con- 
sidered himself  amply  justified,  in  making 
the  assessment,  and  the  collector  of  internal 
revenue  should  not  be  critised  or  oonsured 
for  attempting  to  make  collection.  His 
duties  are  purely  ministerial,  and  he  is 
vested  with  no  discretion,  once  the  assess- 
ment is  plsced  in  his  hands.  But  the  sys- 
tem' is  all  wrong,  and  tends  to  work  great 
hardship  and  injustice  to  the  individual, 
however  desirable  from  an  administrative 
viewpoint  it  may  be. 

"  I  think  the  bills  teem  with  equity,  and 
present  such  extraordinary  facts  as  to  war- 


rant   the    issuance    of    preliminary    injunc- 
tions.'* 

III.  Act  as  Repealikq  Other  Laws 
1.  In  Genwal 

Act  as  repeal  of  other  acts. — ^"The 
National  Prohibition  Act  expressly  (1)  re- 
pealed all  inconsistent  existing  law,  and 
(2)  provided  that  the  act  is  but  an  addi- 
tion to  all  other  existing  law.  This  renders 
inapplicable  all  rules  of  implied  repeaL" 
Violette  v.  Walsh,  (D.  C.  Mont.  1921)  272 
Fed.  1014. 

This  provision  is  only  declaratory  of  the 
general  law.  U.  S.  v.  Stafoff,  (E.  D.  Mo. 
1920)  268  Fed.  417. 

The  Alaska  Bone  Dry  Law  (1918  Supp. 
Fed.  Stat.  Ann.  2d  ed.  p.  48,  et  seq.)  was 
not  repealed  by  the  National  Prohibition  Act. 
Koppitz  V.  U.  S.,  (O.  C.  A.  9th  Cir.  1921) 
272  Fed.  96. 

Wartime  Prohiliition  Act  not  repealed. — 
This  act  did  not  repeal  the  provisions  of  the 
Wartime  Prohibition  Act  (1919  Supp.  Fed. 
Stat.  Ann.  ad  ed.  p.  199).  Vincenti  v.,  U.  S., 
(C.  C.  A.  4th  Cir.  1921)  272  Fed.  114. 

Under  the  terms  of  this  provision  a  per- 
son is  not  relieved  from  liability  for  sales 
of  intoxicating  liquors  in  violation  of  the 
Wartime  Prohibition  Act  of  Nov.  21,  1918. 
Ford  v.  U.  S.,  (CCA.  6th  Cir.  1921)  269 
Fed.  609. 

2.  Revenue  Law§ 

a.  Prior  Offenses 

In  the  case  of  a  violation  of  the  revenue 
laws  occurring  before  the  National  Prohibi- 
tion Act  went  into  effect,  such  offense  was 
puniehable  by  the  law  then  in  force.  Alex- 
ander V,  Thurmond,  (C  C  A.  4th  Cir.  1921) 
272  Fed.  474. 

Provisions  of  the  revenue  laws  were  not 
repealed  by  the  National  Prohibition  Act  so 
far  as  relates  to  punishment  for  offenses  com- 
mitted previous  to  the  taking  effect  of  that 
act.  Tisch  f.  U.  S.,  (C.  C  A.  6th  Cir.  1921) 
274  Fed.  208. 

Where  the  National  Prohibition  Act  does 
not  expressly  repeal  the  internal  revenue 
laws  relating  to  distilling  liquors,  there  is 
no  implied  repeal  thereof,  so  far  as  relates 
to  violations  already  committed.  Conse- 
quently an  indictment  and  conviction  may 
be  had  under  those  laws  though  the  indict- 
ment is  found  after  the  taking  effect  of  the 
Prohibition  Act.  Howard  v,  U.  8.,  (C  C  A. 
6th  Cir.  1921)   271  Fed.  301. 

b.  "Provisions  of  Law  That  Are 
Inconsistent " 

This  section  only  repealed  revenue  laws 
which  are  inconsistent  with  this  act.  Ba  p. 
Lawrence,  (D.  C  Mont.  1921)  273  Fed.  876, 
distinguishing  Yuginovich  Case,  256  U.  S.  ^-, 
41  S.  Ct.  551,  65  U.  S.  (L.  ed.)  —,  and  hold- 
ing that  under  the  facts  of  the  case  sections 
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3258,  3281  and  3286  of  tlie  Revised  Stat- 
utes [4  Fed.  Stat.  Ann.  (2d  ed.)  24,  41,  46] 
were  not  repealed,  the  offense  charged  not 
involving  distillation  for  beverage  purposes. 
"The  word  *  inconsistent  *  has  a  broad 
meaning.  Speaking  generally,  a  law  which 
has  for  its  primary  purpose  the  absolute  pro- 
hibition of  the  manufacture  and  sale  of 
spirituous  liquors  is  manifestly  inconsistent 
with  the  whole  body  of  legislation  which 
found  no  fault  with  the  business  of  the 
manufacture  and  sale  of  spirituous  liquors, 
but  only  sought  to  derive  a  revenue  for  the 
support  of  the  government  from  such  manu- 
facture and  sale  by  the  imposition  of  taxes, 
and  to  prevent  persons  engaged  in  such  busi- 
ness from  defrauding  the  government  out  of 
the  'taxes  imposed.  In  view,  however,  of 
the  large  volume  of  legislation  enacted  for 
the  purpose  of  revenue  collection,  and  the 
language  of  the  above-quoted  section,  it 
would  seem  unwise  to  discuss  the  question 
of  repeal,  except  as  is  necessarily  required 
in  disposing  of  the  question  before  us.  No 
general  rule  or  declaration  of  law  with  ref- 
erence to  all  revenue  legislation  could  safely 
be  declared,  but  each  case  should  be  decided 
on  its  own  facts  and  law."  Ketchum  v,  U.  S., 
(C.  O.  A.  8th  Cir.  1921)  270  Fed.  416. 

"This  section  expressly  continued  the 
revenue  laws  in  force  and  is  not  contrary  to 
the  Eighteenth  Amendment.  That  amend- 
ment does  not  prohibit  the  manufacture, 
transportation,  and  sale  of  intoxicating 
liquors  for  any  purpose  whatever,  but  only 
for  beverage  purposes.  Such  liquors  may 
still  be  made,  carried  about,  and  sold  for 
medicinal,  sacramental,  scientific,  and  some 
commercial  purposes.  The  restraints  ap- 
plicable to  liquors  for  such  uses  do  not  arise 
from  the  amendment,  but  are  justified  as  rea- 
sonable safeguards  to  prevent  the  abuse  of 
liberty  as  to  them,  and  to  attain  enforcement 
of  the  prohibition  for  beverage  purposes. 
Evidently  there  is  much  field  left  by  the 
amendment  for  the  operation  of  the  revenue 
laws,  which  are  preserved  by  section  36. 
Since  that  section  expressly  provides  that 
taxation  of  illegal  acts  shall  not  be  had  in 
advance,  and  that  the  exaction  of  the  tax 
afterwards  shall  not  legalize  them,  there  is 
no  contravention,  even  in  spirit,  of  the  pro- 
hibitory amendment.  The  tax  operates  only 
as  an  additional  penalty,  and  tends  rather 
to  the  enforcement  than  the  defeat  of  the 
prohibition  scheme."  XJ.  S.  v.  One  Essex 
Touring  Automobile,  (N.  D.  Ga.  1920)  266 
Fed.  138. 

As  to  the  effect  of  this  act  on  provisions 
of  the  Internal  Revenue  Law,  it  has  been 
said:  "It  goes  without  saying  that  this 
amendment  and  the  act  passed  by  its  author- 
ity effected  a  radical  change  in  the  l^ia- 
lative  policy  and  attitude  of  the  country 
respecting  alcoholic  beverages.  Instead  of 
encouraging,  or  at  least  recognizing  as  legiti- 
mate,   the    production     and    use    of    such 


beverages,  and  deriving  a  very  large  revenue 
therefrom,  the  manufacture  and  sale  of  any 
•ort  of  beverage  containing  one-half  of  1 
per  centum  of  alcohol  or  more  is  now 
wholly  and  strictly  forbidden.  This  being 
so,  it  would  seem  necessarily  to  follow,  under 
the  mo»t  familiar  rules  of  statutory  con- 
Btructi<»i,  that  if  the  Volstead  Act  is  incon- 
sistent with  the  provisions  of  section  3296 
and  also  covers  the  same  subject-matter,  it 
supersedes  and  by  implication  repeals  that 
section.  And  to  our  minds  the  Volstead 
Act,  in  its  entire  scope  and  purpose,  is 
plainly  inconsistent  with  the  scheme  of 
revenue  protection  embodied  in  the  Revised 
Statutes  and  in  the  section  under  review." 
Reed  v,  Thurmond,  (C.  C.  A.  4th  Cir.  1920) 
269  Fed.  252. 

c  Enumeration  of  Revenue  Laws  Held 
Repealed 

In  general. —  So  far  as  intoxicating  liquors 
intended  for  beverage  purposes  are  concerned, 
the  provisions  of  U.  S.  Rev.  Stat.  §§  3257, 
3279,  3281,  and  3282  [4  Fed.  Stat.  Ann. 
(2d  ed.)  40,  41,  44],  making  it  a  criminal 
offense  to  defraud  or  attempt  to  defraud 
the  United  States  of  a  tax  upon  spirits  dis- 
tilled by  one  carrying  on  the  business  of  a 
distillery,  or  to  fail  to  keep  the  sign  "  reg- 
istered distillery"  on  the  outside  of  a  place 
of  business  used  as  a  distillery,  or  to  carry 
on  the  business  of  a  distillery  without  bond, 
or  to  make  or  permit  mash  to  be  made  in 
any  building  other  than  a  distillery  author- 
ized by  law,  must  be  regarded  as  repealed, 
although  this  section,  which  repeals  all 
prior  laws  only  to  the  extent  of  their  in- 
consistency with  it,  provides  that  the  act 
shall  not  relieve  any  person  from  any  lia- 
bility, civil  or  criminal,  theretofore  or  there- 
after incurred  under  existing  laws.  U.  S. 
V,  Yuginovich,  (1921)  256  U.  S.  — ,  41  S.  Ct. 
651,  66  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said: 

"It  is,  of  course,  settled  that  repeals  by 
implication  are  not  favored.  It  is  equally 
well  settled  that  a  later  statute  repeals 
former  ones  when  clearly  inconsistent  with 
the  earlier  enactments.  United  States  v. 
Tynen,  11  Wall.  88,  20  L.  ed.  193.  In  con- 
struing penal  statutes,  it  is  the  rule  that 
later  enactments  repeal  former  ones  prac- 
tically covering  the  same  acts,  but  fixing  a 
lesser  penalty.  The  concluding  phrase  of 
S  35,  by  itself  considered,  is  strongly  indica- 
tive of  an  intention  to  retain  the  old  laws. 
But  this  section  must  be  interpreted  in 
view  of  the  constitutional  provision  con- 
tained in  the  18th  Amendm«nit,  land  in 
view  of  the  provisions  of  the  Volstead  Act 
intended  to  make  that  Amendment  effective. 
"Having  in  mind  these  principles,  and 
considering  now  the  first  count  of  the  in- 
diotment,  charging  an  attempt  to  defraud 
and  actually  defrauding  the  government  of 
the  revenue  tax,  we  do  not  believe  that  the 
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general  language  used  at  the  close  of  |  35 
evidences  the  intention  of  Congress  to  inflict 
for  such  an  offense  the  puniahnient  provided 
in  f  3257  [4  Fed.  Stat.  Ann.  (2d  ed)  23], 
with  the  resulting  forfeiture,  fine,  and  im- 
prisonment, and  At  the  same  time  to  author- 
ize prosecution  and  punishment  under  $  35, 
enacting  lesser  and  special  penalties  for 
failing  to  pay  such  taxes  by  imposing  a  tax 
in  double  the  amount  provided  by  law,  with 
an  additional  penalty  of  $500  on  retailers 
and  $1,000  on  manufacturers.  Moreover,  the 
concluding  words  of  the  first  paragraph  of 
f  35,  as  to  all  the  offenses  charged,  must 
be  read  in  the  light  of  established  legal  prin- 
ciples governing  the  interpretation  of  stat- 
utes, and  in  view  of  the  provisions  of  the 
Volstead  Act  itself,  making  it  unlawful  to 
possess  intoxicating  liquor  for  beverage  pur- 
poses, or  property  designed  for  the  manu- 
facture of  such  liquor,  and  providing  for  its 
destruction.  We  agree  with  the  court  below 
that  while  Congress  manifested  an  intention 
to  tax  liquors  illegally  as  well  as  those 
legally  produced,  which  was  within  its  con- 
stitutional power,  it  did  not  intend  to  pre- 
serve the  old  penalties  prescribed  in  ft  3257 
[4  Fed.  SUt.  Ann.  (2d  ed.)  23]  in  addition 
to  the  specific  provision  for  punishment  made 
in  the  Volstead  Act. 

"We  have  less  difficulty  with  the  other 
sections  of  the*  prior  revenue  legislation 
under  which  the  charges,  already  set  forth, 
are  made.  We  think  it  was  not  intended 
to  keep  on  foot  the  requirement  as  to  dis- 
playing the  words  '  Registered  Distillery '  in 
a  place  intended  for  the  production  of  liquor 
for  beverage  purposes  which  could  no  longer 
be  lawfully  conducted;  nor  to  require  a  bond 
for  the  control  of  such  production;  nor  to 
penalize  the  making  of  mash  in  a  distillery 
which  could  not  be  authorized  bv  law." 

This  decision  was  distinguished  in  Ew  p. 
Lawrence,  (D.  C.  Mont.  1921)  273  Fed.  876, 
holding  sections,  3258,  3281  and  3286  of  the 
Revised  Statutes  were  not  repealed  under 
the  facts  of  the  case. 

Sections  3242,  3257,  3258,  3260  and  3279 
of  the  Revised  Statutes  [3  Fed.  Stat.  Ann. 
(2d  ed.)  1044;  4  Fed.  Stat.  Ann.  (2d  ed.) 
23,  24,  26,  40]  and  embodied  in  the  revenue 
laws  are  repealed  by  this  act.  Ketchum  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1921)  270  Fed. 
416. 

This  act  repealed  sections  923  and  3062 
of  the  Revised  Statutes  [3  Fed.  Stat.  Ann. 
(2d  ed.)  324;  2  Fed.  Stat.  Ann.  (2d  ed.) 
1 161  ]  in  so  far  as  they  relate  to  intoxicating 
liquors  imported  into  the  United  States.  U. 
B.  V.  One  Hudson  Touring  Car,  (E.  D.  Mich. 
1921)   274  Fed.  473. 

Section  3244  of  the  Revised  Statutes  [3 
Fed.  Stat.  Ann.  (2d  ed.)  1045]  has  been 
repealed  by  implication.  Ravitz  v.  Hamilton, 
(W.  D.  Ky.  1921)  272  Fed.  721. 

Sections  3258  and  3282  of  the  Revised 
SUtutes  [4  Fed.  Stat.  Ann.  (2d  ed.)  24,  44] 


are  repealed.     U.  S.  t>.  Staf<^,   (E.  D.  M«. 
1920)   268  Fed.  417. 

Sections  3258,  3279,  3281  of  the  Revised 
Statutes  are  repealed.  Sanford  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1921 )  274  Fed.  369. 

"  Taking  the  new  statute  as  a  whole,  its 
provisions  would  appear  to  cover  and  pro- 
vide for  the  punishment  of  every  act  which 
could  be  punished  under  the  former  pro- 
visions of  the  Revised  Statutes  with  regard 
to  the  manufacture  and  sale  of  liquors  for 
beverage  purposes.  To  hold  that  the  old 
law  is  continued  would  therefore  be  to  hold 
that  two  inconsistent  sets  of  statutory  pro- 
visions, piinishing  the  same  substantial  act, 
and  with  differing  penalties,  were  of  force, 
and  that  a  person  could  foe  prosecuted  and 
punished  under  section  3  and  section  6  of 
the  new  statute  for  transporting  any  liquor 
at  all,  without  the  required  permit,  and  at 
the  same  time  prosecuted  and  punished  under 
the  provisions  of  section  3296  [4  Fed.  Stat. 
Ann.  (2d  ed.)  56]  for  transporting  liquor 
without  having  previously  paid  the  tax  that 
he  is  forbidden  by  law  to  pay. 

"  Giving  to  the  repealing  clause  of  the  last 
^atute  that  construction  which  it  would  be 
assumed  the  legislative  department  intended 
—  that  is,  that  it  should  be  construed  in 
harmony  with  existing  rules  of  law  and  the 
existing  rules  of  statutory  construction  — 
it  appears  to  the  court  that  the  sections 
referred  to  have  been  repealed  by  the  last 
statute,  and  the  indictment  will  be  accord- 
ingly quashed."  U.  S.  r.  Windham,  (E.  D. 
S.  C.  1920)  264  Fed.  376. 

This  act  repealed  section  3450  [4  Fed. 
Stat.  Ann.  (2d  ed.)  311]  of  the  Revised 
Statutes  in  so  far  as  the  latter  section  pro- 
vides for  the  forfeiture  of  vehicles.  U.  S. 
17.  One  Haynes  Automobile,  (C.  C.  A.  5th 
Cir.  1921)   274  Fed.  926. 

It  has  been  held  that  this  Act  repeals  by 
implication  section  16  of  the  Act  of  Feb.  8, 
1875  [3  Fed.  Stat.  Ann.  (2d  ed.)  p.  1053] 
relating  to  the  carrying  on  of  the  liquor 
business  without  paying  special  tax  or  with 
intent  to  defraud.  Farlev  v.  U.  S.,  (C.  C. 
A.  9th  Cir.  1921)  269  Fed.  721. 

Provisions  as  to  i^enalties  in  prior  revenue 
laws  are  held  to  be  repealed  by  the  pro- 
visions in  this  Act.  U.  S.  9.  Puhac,  (W.  D. 
Pa.  1920)  268  Fed.  392;  U.  S.  v.  Fortman, 
(W.  D.  Okla.  1920)   268  Fed.  873. 

Distilled  spirits  for  nae  ai  beverage. — 
"  In  the  main  the  federal  courts  are  taking 
the  view  that  the  laws,  so  far  as  distilled 
spirits  for  use  as  a  beverage  are  concerned, 
are  defunct,  having  been  superseded  by  the 
Eighteenth  Amendment  to  the  Constitution 
and  the  legislation  enacted  by  Congress  in 
aid  of  its  enforcement."  Ledbetter  9.  Bailey, 
(W.  D.  N.  C.  1921)  274  Fed.  375. 

Operation  of  distilleries. —  It  is  said  that 
this  act  operates  as  a  repeal  of  the  previous 
internal  revenue  acts  governing  the  oper* 
tion  of  distilleries.    U.  S.  v.  Yuginni,  (D.  C. 
Ore.   1920)   266  Fed.  746. 
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d.  Enumeration  of  Revenue  Laws  Held  Not 

Repealed 

The  provisions  of  this  act  do  not  operate 
as  a  general  repeal  of  the  revenue  laws. 
U.  S.  r.  Sacein  Rouhana  Farhat,  (S.  D.  Ohio 
1920)    209  Fed.  33,  wherein  the  court  said: 

"  The  Volstead  Act  was  designedly  made 
drastic  in  its  provisions.  The  contention  that 
the  revenue  laws  relating  to  the  manufacture 
and  sale  of  liquors  are  repealed  does  not 
consist  with  the  provisions  of  the  act  that 
its  regulations  for  the  manufacture  of  in- 
toxicating liquors  shall  be  construed  to  be  in 
addition  to  existing  laws,  that  the  tax  im- 
posed by  the  revenue  laws  shall  be  continued, 
and  that  the  laws  relating  to  the  manu- 
facture or  sale  of  intoxicating  liquors  shall 
be  enforced.  Section  9,  title  3,  by  exempt- 
ing industrial  alcohol  plants  and  bonded 
warehouses  from  the  requirements  of  given 
sections,  necessarily  implies  that  manu- 
facturers operating  other  kinds  of  liquor 
producing  plants  are  not  thus  exempt.  If 
the  act  repealed  the  revenue  laws  as  an 
entirety,  that  section  is  superfluous.  Such 
a  conclusion  is  not  permissible,  if  a  con- 
struction can  be  legitimately  found  whidi 
will  give  force  to  and  preserve  all  the  lan- 
guage of  the  statute.''  In  thie  case  it  wae 
held  that  sections  d2&S,  3200  and  3279,  were 
not  inconsistent  with  the  provisions  of  the 
Prohibition  Act. 

This  section  did  not  by  implication  repeal 
the  provisions  of  the  internal  revenue  act 
relative  to  the  taxing  of  alcoholic  liquors  or 
the  penalties  denounced  for  violating  them. 
U.  S.  i\  Freidericks,  (D.  C.  N.  J.  1921) 
273  Fed.  188,  holding  that  this  act  did  not 
repeal  section  32^0  R.  S.  [4  Fed.  Stat.  Ann. 
(2d  ed.)  56]  nor  eection  51  of  the  Act  of 
August  27,  18&4,  [4  Fed.  Stat.  Ann.  (2d  ed.) 
107]  nor  sections  600  and  604  [1919  Supp. 
140,  1431.  of  the  Act  of  Feb.  24,  1919.  The 
court  said: 

•  "  Manifestly  this  act  was  not  intended  to 
prescribe  the  only  rules  which  should  govern 
the  manufacture  of  and  traffic  in  intoxicating 
liquor.  Neither  in  title  nor  provision  is 
there  warrant  for  the  contention  that  this 
act  was  to  supplant  in  toto  the  earlier  laws 
dealing  with  the  general  subject  of  manu- 
facture of  and  traffic  in  intoxicating  liquor. 
True,  it  was  «  prohibitory  enactment;  but 
the  prohibitions  did  not  go  beyond  those 
ordained  by  the  Eighteenth  Amendment, 
which  were  limited  to  the  manufacture  of 
and  traffic  in  intoxicating  liquor  for  bever- 
age purposes.  On  the  contrary,  the  act 
(sections  3,  6,  and  12,  title  2)  contemplates 
the  manufacture  of  and  traffic  in  alcoholic 
liquors  for  nonbeverage  purposes.  In  section 
3  it  is  declared  that  all  the  provisions  of 
the  act  were  to  *be  liberally  construed  to 
the  end  that  the  use  of  intoxicating  liquor 
as  a  beverage  may  be  prevented.'  And  sec- 
tion 35  of  the  same  title  .  gives 
legifilative  emphasis  and  sanction  to  the  well- 


supported  canon  of  interpretation  of  statutes, 
viz.  repeals  by  implication  are  not  favored, 
and  may  be  inferred  only  if  the  later  statute 
is  so  repugnant  to  or  inconsistent  with  the 
earlier  one  that  it  is  clear  that  the  legisla- 
tive body  must  have  so  intended." 

This  act  did  not  depeal  section  3250  [4 
Fed.  Stat.  Ann.  (2d  ed.)  19]  of  the  Revised 
Statutes  making  it  an  offense  to  remove 
intoxicating  liquor  with  an  intent  to  de- 
prive the  government  of  the  tax  thereon. 
U.  S.  V.  One  Cole  Aero  Eight  Automobile, 
(D.  C.  Mont  1921)  273  Fed.  934. 

This  section  did  not  repeal  section  3251 
of  the  Revised  Statutes  [4  Fed.  Stat.  Ann. 
(2d  ed.)  19]  imposing  a  tax  on  the  manu- 
facturer of  distilled  spirits  Violette  v. 
Walsh,    (D.  C.  Mont.   1921)    272  Fed.   1014. 

In  U.  S.  r.  Sohm,  (D.  C.  Mont.  1920) 
265  Fed.  910,  the  defendants,  indicted  for 
alleged  violations  of  R.  S.  sections  3258, 
3260  and  32S2  [4  Fed.  Stat.  Ann.  (2d  ed.) 
24,  26,  44]  regarding  the  manufacture  and 
sale  of  intoxicating  liquors,  demurred  and 
moved  to  quash  the  indictment  on  the  ground 
that  it  charged  no  oiTense  by  reason  of  the 
repeal  of  such  sections  by  this  act.  Answer- 
ing this  contention,  the  court  said: 

**  Before  the  E!ighteenth  Amendment,  pro- 
hibiting manufacture  of  and  traffic  in  '  in- 
toxicating liquors  .  .  .  for  beverage  pur- 
poses,' is  an  elaborate  '  code '  of  federal  law 
governing  manufacture  of  and  traffic  in  dis- 
tilled spirits  and  other  intoxicating  liquors 
for  beverage  and  other  purposes,  in  the  main 
to  provide  public  revenue.  In  so  far  as  pro- 
visions of  this  Code  apply  to  and  sanction 
spirits  and  liquors  for  beverage  purposes 
only,  they  are  rendered  obsolete  or  repealed 
by  the  amendment. 

"  Subsequent  to  the  amendment  is  the 
National  Prohibition  Act,  to  effectuate  the 
amendment  and  also  to  govern  manufacture 
and  traffic  in  such  spirits  and  liquors  for 
nonbeverage  purposes;  this  latter  not  only 
as  incidental  to  prohibition,  but  also  to  pro- 
vides public  revenue. 

"In  title  2,  {  35,  the  act  expressly  pro- 
vides that  'all  provisions  of  law  that  are 
inconsistent  with  this  act  are  repealed  only 
to  the  extent  of  such  inconsistency,  and  the 
regulations  herein  provided  for  the  manu- 
facture or  traffic  in  intoxicating  liquor  shall 
be  construed  as  in  addition  to  existing  laws,' 
and  in  section  9,  title  3,  the  act  recognizes 
the  continued  existence  of  many  enumerated 
sections  of  the  Codes,  including  sections  3258, 
3260,  and  provides  these  sections  shall  not 
apply  to  industrial  alcohol  plants  only, 
though  the  commissioner  may  so  apply  them 
by  regulations  made  by  him. 

"This  express  repeal  in  the  act  renders 
all  rules  of  implied  repeal  inapplicable, 
demonstrates  no  implied  repeal  is  intended. 
*  Expressio  unius,'  etc.  See  cases  cited  in 
36  Cyc.  1081,  and  annual  annotations. 

"It  follows  that  save  for  clear  and  un- 
avoidable inconsistencies,  both  said  Code  and 
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the  act,  wherein  their  terms  are  applicable 
to  spirits  and  liquors  for  nonbeverage  pur- 
poses, are  present  law,  the  latter  cumulative 
to  the  former,  however  cumbersome  and  con- 
fused the  result  may  be. 

"  It  may  be  observed  that,  if  the  act  more 
lightly  penalizes  an  offense  identical  as  in  the 
Code,  the  latter  is  repealed  for  inconsistency. 

"  In  the  act  is  nothing  forbidding,  as  does 
section  3282  of  the  Code,  making  a  mash  fit 
for  the  production  of  spirits  on  premises 
other  than  a  duly  authorized  distillery. 
Hence  there  is  no  inconsistency,  section  3282 
is  not  repealed,  and  the  first  count  of  the 
indictment,  based  thereon,  states  a  public 
offense. 

"It  hardly  needs  be  pointed  out  that,  sub- 
ject to  the  act,  distilleries  will  continue  to 
exist  and  mashes. to  be  made,  and  now,  as 
before,  it  is  essential  the  latter  be  made 
only  at  the  former  duly  authorized.  The 
object  of  the  act  requires  this  as  much  as  did 
the  object  of  the  Code. 

"  Section  3,  title  2,  of  the  act  provides  that 
intoxicating  liquor  for  nonbeverage  purposes 
may  be  manufactured,  etc.,  'only  as  herein 
provided.'  But  '  only  as  herein  provided,'  by 
virtue  of  section  35,  includes  the  provisions 
of  all  consistent  existing  law,  to  which  the 
act  is  but  an  addition. 

**  So,  while  said  section  3  provides  for  per- 
mits from  the  Commissioner  and  in  form  by 
him  prescribed,  and  for  bonds  in  his  dis- 
cretion and  in  form  by  him  prescribed,  section 
3258  of  the  Code,  requiring  registration  in 
statutory  form  with  the  collector  of  stills 
set  up  and  possessed  (upon  which  section  is 
based  the  second  count  of  the  indictment), 
and  section  3260  of  the  Code,  requiring  a 
bond  in  statutory  form  (upon  which  section 
is  based  the  third  count  of  the  indictment), 
are  not  inconsistent  with  the  act,  are  not 
repealed,  and  the  said  counts  state  public 
men 


it 


onenses. 

Sections  3258,  3281,  and  3282  of  the  Re- 
vised Statutes  are  not  repealed  by  this  act. 
U.  S.  V.  Phillips,  (S.  D.  N.  Y.  1920)  270  Fed. 
281   [4  Fed.  Stat.  Ann.   (2d  ed.)   24,  41,  44]. 

Section  3258  of  the  Revised  Statutes  [4 
Fed.  Stat.  Ann.  (2d  ed.)  24]  relating  to  the 
registry  of  stills  and  section  3282  of  the 
Revised  SUtutes  [4  Fed.  Stat.  Ann.  (2d  ed.) 
44]  were  not  repealed  by  this  act.  U.  S.  v. 
De  Large,  (D.  C.  Neb.  1921)  269  Fed.  820. 
The  court  said:  "Notwithstanding  the  fact 
that  the  greater  numiwr  of  cases  cited  have 


held  that  these  portions  of  the  Revised  Stat- 
utes are  no  longer  in  force,  as  applied  to  one 
who   seeks   to   manufacture   distilled   liquor 
contrary  to  the  Volstead  Act,  the  conclusions 
reached  in  the  case  of  United  States  v,  Sohm 
appear  to  be  the  proper  interpretation.    The 
intent  of  Congress  is  the  essential  thing,  and 
that  intent  is  not  left  to  conjecture.  ...  It 
is  obvious  from  a  reading  of  the  section  that 
the  prior  internal  revenue  laws,  so  far   as 
they  provided  for  paying  taxes  or  charges 
imposed   on   the   manufacture    or   traffic    in 
intoxicating  liquor,  were  not  entirely  super- 
seded, because  it  is  expressly  provided  that  a 
tax  shall  be  assessed  and  collected  from  the 
person  responsible  for  the  illegal  manufac- 
ture or  sale  in  double  the  amount  previously 
provided  by  law,  but  the  payment  of  such  a 
tax  cannot   be  made   in   advance;    nor   does 
the  payment  give  any  right  to  manufacture 
or  sell  such  liquor.    It  is  also  provided  that 
all  provisions  of  law  that   are   inconsistent 
with  the  Volstead  Act  are  repealed  only  to 
the    extent    of    such    inconsistency.      There 
doubtless  may  be  features  of  the  prior  reve- 
nue laws  that  are  inconsistent  with  the  Vol- 
stead Act,  but  there  is  no  inconsistency  in 
making  it  unlawful   (section  25,  tit.  2,  Vol- 
stead Act)    for  one  to  possess  property  de- 
signed for  the  manufacture  of  liquor  intended 
for  use  in  violating  that  act  and  in  also 
requiring  the  one  possessing  a  still  or  distill- 
ing apparatus  set  up  to  file  a  statement  seek- 
ing registration  with  the  collector    (section 
3258,   Rev.    Stats.),  or  making  it  unlawful 
to  make  or  ferment  mash  in  any  other  prem- 
ises than   an  authorized  distillery    (section 
3282,  Rev.  Stats.). 

"  If  the  two  offenses  were  combined  in  a 
single  section,  providing  that  it  should  be 
unlawful  to  possess  property  designed  for  the 
unlawful  manufacture  of  intoxicating  liquor 
and  providing  a  penalty,  and  also  providing 
that  if  one  should  so  possess  such  property 
and  should  also  fail  to  register  a  distilling 
apparatus  with  the  collector,  or  should  also 
possess  the  mash  fit  for  distillation  else- 
where than  in  an  authorized  distillery,  he 
should  be  punished  more  severely,  it  would 
seem  quite  illogical  to  say  that  the  two  acts 
were  contradictory,  mutually  destructive,  or 
inconsistent." 

Section  3396  of  the  Revised  Statutes  (4 
Fed.  Sta/t.  Ann.  (2d  ed.)  79)  was  not 
repealed  by  this  act  U.  S.  v.  Turner,  (W. 
D.  Va.  1920)  266  Fed.  248. 
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Vol.  IV,  p.  604,  sec.  966.    [First  ed., 

vol.  IV,  p.  2.] 

Interest  in  creditors'  suit. —  Interest  in  a 
creditors'  Buit  brought  by  the  United  States 
on  a  judgment  for  a  penalty  recovered  in  a 
proceeding  begun  by  crikiinal  indictment  is 
allowable  only  from  the  time  when  judg- 
ment was  entered  in  the  creditors'  suit,  since 
the  original  judgment  does  not  fall  within 
the  terms  of  the  only  applicable  federal 
statute,  viz.,  this  section,  providing  that  in- 
terest shall  be  allowed  on  all  judgments  in 
civil  causes.  Pierce  t?.  U.  S.,  (1921)  255  U.  S. 
898,  41  a  a.  365,  66  U.  S.  (L.  ed.)  — , 
modifying  and  affirming  (C.  C.  A.  8th  Cir. 
1919)  257  Fed.  614,  171  C.  C  A.  1. 

Judgment  for  excess  charges.— Interest  is 
allowable  on  a  judgment  against  a  carrier 
for  excess  charges.  Wabash  R.  Co.  p,  Koenig, 
(C.  C.  A.  8th  Cir.  1921)  274  Fed.  909. 

Vol.  IV,  p.  608,  sec.  1.     [First  ed., 
vol.  IV,  p.  5.] 

Effect  of  state  statute.— Where  a  state 
statute  provides  that  a  judgment  or  decree 
of  the  XJnited  States  District  Court  or  of 
the  state  Supreme  Court  or  chancery  court 
or  any  state  court  of  a  different  county  shall 
not  be  a  lien  on  defendant's  property  until 
enrolled  in  the  office  of  the  clerk  of  the  Cir- 
cuit Cotirt  of  the  county,  it  has  been  held 
that  a  judgment  rendered  in  a  federal  court 
in  that  state  is  not  a  lien  until  so  enrolled. 
In  re  Jackson  Light,  etc.,  Co.,  (C.  C  A.  6th 
Cir.  1920)  269  Fed.  223. 

1918  Supp.,  p.  396,  sec.  1. 

Effect  of  repeal. —  Regarding  the  effect  of 
this  repeal  as  neoessi^ing  the  docketing 
of  federal  court  judgments  in  the  clerk's 
office  of  the  state  court  of  the  county  where 
the  judgment  was  rendered,  the  court,  in 
In  re  Jackson  Light,  etc.,  Co.,  {S,  D.  Miss. 
1919)  265  Fed.  389.  said:  ''This  case  has 
been  fully  covered  in  the  briefs  and  certifi- 
cate of  the  referee,  and  the  only  new,  or 
additional,  view  which  presents  itself  to  the 
court  is  with  reference  to  the  effect  of  the 
repeal  of  section  3  of  the  act  of  1888,  as 
amended  by  the  act  of  1895.  Section  3  was 
repealed  by  the  Act  of  August  23,  1916,  the 
repealing  act  to  become  effective  on  Janu- 
ary 1,  1917.    39  Stat,  at  Large,  531. 

"  It  seems  to  be  conceded  by  counsel  for 
the  judgment  creditor  that,  under  the  act 
of  1888,  he  has  no  lien  on  any  property 
outside  of  the  county  where  the  judgment 
was  rendered;  but  it  is  claimed  that  in  that 
county,  to  wit.  Hinds  county,  the  enrollment 
of  the  judgment  in  the  office  of  the  clerk  of 
the  United  States  District  Court  was  suffi- 
cient to  create  a  lien  on  all  property  of  the 
defendant  situated  within  that  county.    This 


contention  renders  meaningless  the  Act  of 
August  23,  1916,  repealing  section  3  of  the 
Act  of  August  1,  1888,  as  amended  by  the 
Act  of  March  2,  1895.  The  courts  must  give 
effect  to  section  3,  while  in  force,  and  at- 
tribute to  Congress  a  substantial  reason  or 
motive  for  repealing  the  same.  The  said 
section  3  of  the  act  of  1888  is  as  follows: 

" '  Nothing  herein  shall  be  construed  to 
require  the  docketing  of  a  judgment  or  de- 
cree of  a  United  States  court,  or  the  filing 
of  a  transcript  thereof,  in  any  state  office 
within  the  same  county  or  parish  in  the 
state  of  Louisiana  in  which  the  judgment 
*  *  *  is  rendered,  in  order  that  such  judg- 
ment or  decree  may  be  a  lien  on  any  prop- 
erty within  such  coimty.'  25  Stat,  at  Large, 
357. 

"  By  act  approved'  March  2,  1895  (chap- 
ter 180,  28  Stat,  at  Large,  page  813),  the 
said  section  3  was  amended  by  an  addition 
thereto  which  made  its  effectiveness  condi- 
tioned upon  the  clerk  of  the  United  States 
court  being  required  by  law  to  have  a  perma- 
nent office  and  a  judgment  record  open  at 
all  times  for  public  inspection  in  the  county 
or  parish  where  the  judgment  or  decree  was 
rendered.  As  amended,  section  3  reads  as 
follows: 

" '  That  nothing  herein  shall  be  construed 
to  require  the  docketing  of  a  judgment  or 
decree  of  a  United  States  court,  or  the  filing 
of  a  transcript  thereof,  in  any  state  office 
within  the  same  county  or  the  same  parish 
in  the  state  of  Louisiana  in  which  the  judg- 
ment or  decree  is  rendered,  in  order  that 
such  judgment  or  decree  nuiy  be  a  lien  on 
any  property  within  such  county,  if  the  clerk 
of  the  United  States  court  be  required  by 
law  to  have  a  permanent  office  and  a  judg- 
ment record  open  at  all  times  for  public  in- 
spection in  such  county  or  parish.'  28  Stat, 
at  Large,  814. 

"  The  Act  of  August  23,  1916,  chapter  397, 
39  Stat,  at  Large,  531,  repealing  section  3, 
is  as  follows: 

"'Section  1.  [Docketing  in  State  Court 
.  .  .  Repeal  of  Statute.]  That  an  act 
approved  March  second,  eighteen  hundred 
and  ninety-five,  entitled  "An  act  to  amend 
section  three  of  an  act  entitled  'An  act  to 
regulate  the  liens  of  judgments  and  decrees 
of  the  courts  of  the  Unit^  States,'  approved 
August  first,  eighteen  hundred  and  eighty- 
eight,"  be,  and  the  same  is  hereby,  repealed. 

"  *  Sec.  2.  [Act  When  Effective.]  That  this 
act  shall  take  effect  on  and  after  January 
first,  nineteen  hundred  and  seventeen.' 

"It  seems  very  clear  that,  under  section  9 
of  the  act  of  1888,  it  was  not  necesgary  to 
enroll  the  federal  court  judgment  in  the  state 
circuit  clerk's  office  of  the  county  where  the 
judgment  was  rendered  if  the  clerk  of  the 
United  States  court  had  a  permanent  office 
and  a  judgment  record  open  at  all  times  for 
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public  inspection.  Section  3  obviated  the 
necessity  of  such  enrollment,  but  the  repeal 
of  section  3,  by  the  act  above  quoted,  which 
became  effective  January  1,  1917,  rendered 
the  same  procedure  as   to  a  federal  court 


judgment  necessary  in  the  county  where  tlie 
judgment  was  rendered  as  was  required  in 
the  other  counties  of  the  state  in  order  to 
obtain  a  lien." 
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Vol.  IV,  p.  631,  sec.  19.     [First  ed., 
vol.  IV,  p.  79.] 

HiatoricaL-- "  While  the  title  of  United 
States  commissioner  is  no  older  than  the 
act  of  1896  (29  3tat.  184),  they  were  then 
created  to  '  have  the  same  powers  and  per- 
form the  same  duties  as  are  now  imposed 
upon  conunissioners  of  the  Circuit  Courts, 
*  *  *  and  all  [existing]  acta  and  parts  of 
acts  applicable '  to  the  former  Circuit  Court 
commissioners  (except  as  to  appointment  and 
fees)  were  specifically  made  applicable  to 
United  States  commissioners. 

"  Only  a  year  earlier,  in  1895,  the  Supreme 
Court  had  reviewed  these  acts  in  United 
States  V.  AUred,  155  U.  S.  591,  15  Sup.  Ct. 
231,  39  L.  Ed.  273,  and  as  it  is  well  known 
to  the  older  bar  that  the  same  men  continued 
to  perform  the  same  duties  after  1896,  the 
effect  of  the  statute  of  that  year  may  be  said 
to  be  no  more  than  a  change  of  title  and 
of  fee  scale,  plus  the  infusion  of  a  supervisory 
power  on  the  part  of  the  Attorney  General. 
For  the  essential  nature,  scope,  and  legal 
relation  of  the  office  one  must  look  farther 
bade. 

''It  does  not  seem  useful  to  tabulate  the 
niunerous  statutes  giving  special  duties  (e.  g., 
matters  of  extradition)  to  commissioners, 
but  their  development  as  examining  and  com- 
mitting magistrates  is  relevant  to  this  mo- 
tion. Since  the  Judiciary  Act  of  1789  (1 
Stat.  91)  every  'justice  and  judge  of  the 
United  States'  (in  the  original  phrase)  has 
had  the  power  of  ordering  arrests  and  hold- 
ing the  accused  to  prison  or  bail.  This  is 
the  essence  of  magistracy,  and  the  power  to 
commit  implies  and  includes  the  power  to 
examine  and  discharge. 

"  Considering  the  extent  of  country  and 
the  fewness  of  judges,  the  original  act  em-' 
powered  practically  every  state  magistrate, 
and  especially  justices  of  the  peace,  to  act  in 
holding  offenders  for  the  United  States  courts. 
The  substance  of  this  part  of  the  old  act  be- 
came R.  S.  §  7^,  and  is  now  Judicial  Code, 
§  270. 

"  The  early  files  of  this  court  contain 
many  commitments  by  local  justices  of  the 
peace  of  the  state  of  New  York,  and  Sand- 
ford  t;.  Nichols,  13  Mass.  286,  7  Am.  Dec.  151, 
shows  how  that  system  worked  (or  did  not) 
in  revenue  cases  where  search  warrants  were 
needed. 

"  It  did  not  take  long  for  experience  to 
demonstrate   the   difficulty   and   inutility  of 


the  borrowed  and  grud^ngly  given  services 
of  state  officials,  and  in  1793  (1  Stat.  334) 
the  Circuit'  Courts  were  authorized  to  ap- 
point 'discreet  persons  learned  in  the  law ' 
to  take  bail  in  criminal  causes. 

"  So  far  as  I  can  discover,  it  was  from 
this  seed  that  '  commissioners '  grew ;  the 
title  was  assumed,  but  was  recognized  by  the 
act  of  1817  (3  Stat  350),  which  in  enlarging 
the  powers  of  the  'discreet  persons'  of  1793, 
speaxs  of  the  'commissioners  who  now  are 
or  hereafter  may  t>e '  appointed. 

"Next  after  the  original  statute  of  17S9 
the  most  important  Judiciary  Act  of  the  first 
century  of  the  republic  was  the  statute  of 
1842  (5  Stat.  516),  which  in  its  first  and 
second  sections  expressly  gives  to  the  com- 
missioners of  the  Circuit  Courts  the  powers 
of  a  justice  of  the  peace  in  respect  of  '  arrest- 
ing, imprisoning  or  bailing '  offenders  against 
laws  of  the  United  States,  and  the  substance 
of  tills  grant  is  now  R.  S.  §  1014."  U.  S.  f>. 
Maresca,  (S.  D.  N.  Y.  1920)  266  Fed.  715. 

General  powers  and  duties. —  The  commis- 
sioner is  an  officer  of  the  court,  whose  serv- 
ices may  be  availed  of  or  dispensed  with 
at  the  option  of  the  court  itself.  There  is 
no  legal  obligation  on  the  court  to  send  any 
part  of  a  case  to  a  commissioner.  United 
States  Willow  Furniture  Co.  v.  La  Com- 
pagnie  G6n§rale  Transatlanti<iue,  (C.  C.  A. 
2d  Cir.  1921)  271  Fed.  184. 

Courts  in  which  commiasionert  sit. —  Re- 
garding the  question  of  the  court  in  which 
commissioners  sit,  the  court  said: 

"No  statute  furnishes  a  direct  reply.  Un- 
doubtedly the  official  when  tsJcing  testimony 
in  equity  or  assessing  damages  in  admiralty, 
is  sitting  in  the  District  Court.  In  my  opin- 
ion, when  exercising  the  power  of  issuing  a 
warrant  in  extradition,  he  is  not  sitting  in 
or  holding  any  court,  and,  when  oonsridering 
under  a  special  statute  the  status  of  an  al- 
leged Chinese  laborer,  he  is  holding  a  court 
of  his  own,  which  is  by  statute  inferior  to 
the  District  Court. 

"  Remembering  that  nothing  but  an  act  of 
Congress  can  make  an  inferior  court  of  the 
United  States,  that  no  act  makes  a  com- 
missioner's court,  and  that  by  tradition  an 
examining  and  committing  msgistrate, 
especially  a  justice  of  the  peace,  holds  a 
court,  I  am  compelled  to  the  conclusion  that, 
when  a  commissioner  issues  criminal  process, 
including  a  search  warrant,  he  does  it  in 
and  as  part  of  the  proceedings  of  the  District 
Court.     But  he  does  the  act,  not  by  virtus 
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of  any  grant  of  power  to  the  court  as  such, 
but  by  grant  directly  to  him,  and  it  is  the 
fiame  power  which  is  given  by  the  same  stat- 
utes, and  given  personally  to  Justices  of  the 
Supreme  Court  and  Circuit  and  District 
Judges,  each  of  whom  may  sit  as  magistrates, 
with  the  same  and  no  other  powers.  The 
view  that  this  entire  matter  of  issuing  a 
search  warrant  and  then  directing  the  return 
of  what  was  seized  thereunder  is  a  IHstrict 
Court  proceeding  is  confirmed  by  study  ol 
the  nature  and  history  of  the  case  reported 
as  Veeder  v.  United  States,  252  Fed.  414,  164 
C.  C.  A.  338,  certiorari  refused  246  U.  S. 
675,  38  Sup.  Ct.  428,  62  L.  ed.  933.  There  a 
District  Judge  issued  the  search  warrant, 
held  a  hearing  after  seizure  made,  and  re- 
fused to  direct  return  of  what  wae  seized.  A 
direct  writ  of  error  was  then  taken  to  the 
Circuit  Court  of  Appeals,  which  .reversed, 
whereupon  the  Unifted  States  applied  for  a 
certiorari,  challenging  the  right  of  the  Cir- 
cuit Court  of  Appeals  to  review  —  a  proposi- 
tion in  my  judgment  clearly  right,  unless  that 
which  was  reviewed  and  reversed  was  a  final 
order  or  judgment  of  the  District  Court;  for 
no  grant  to  the  Circuit  Court  of  Appeals  can 
be  foimd  giving  it  power  to  review  orders  of 
District  Judges  merely  as  euch.  They  must 
speak  for,  in,  and  on  behalf  of  the  District 
Court,  and  it  is  the  court's  action  that  is 
reviewed."  U.  S.  r.  Maresca,  (8.  D.  N.  Y. 
1920)   266  Fed.  713. 

United  States  commissioners  as  justices  of 
the  peace,  see  U.  -S.  r.  Maresca,  (S.  D.  N.  Y. 

1920)  266  Fed.  713. 

Review  of  rrilinga. — ^A  writ  of  error  lies 
to  the  Circuit  Court  of  Appeals  from  a  com- 
mJssrioner's  order  directing  the  return  of 
property  seized  under  a  search  warrant.  U.  S. 
V.  Maresca,  (S.  D.  N.  Y.  1920)  266  Fed.  713. 

Vol.  IV,  p.  651 ,  sec.  824.     [First  ed., 
vol.  IV,  p.  90.] 

"On  a  trial  before  a  jury." — The  word 
**  trial "  like  the  word  "  hearing  "  connotes  a 
contest  and  cert r inly  something  more  aggres- 
sive than  the  mere  execution  of  a  consent  and 
therefore  a  verdict  taken  by  consent  is  not 
a  "  trial  before  a  jury  "  and  the  fee  provided 
by  this  act  for  such  a  trial  should  not  be 
allowed  in  the  case  of  a  verdict  by  consent. 
Warner  v.  Liquid  Carbonic  Co.,   (N.  D.  Ga. 

1921)  270  Fed.  294. 

Vol.  IV,  p.  657,  sec.  828.    [First  e<L, 
vol.  IV,  p.  95.] 

I.  General  matters. 
XIV.  Beceiving,     keeping    and    paying    out 
money. 

I.  Gbnebal  Matters    (p.  659) 

Deposit  to  secure  fees. —  The  right  of  the 
district  court   to   make   a   rule   requiring   a 


deposit  to  secure  the  clerk's  fees  in  advance 
has  been  recognized  and  it  is  not  subject  to 
collateral  attack  on  appeal.  King  v.  Weiss, 
etc.,  Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1920)  266 
Fed.  257,  wherein  the  court  said: 

"  Complaint  is  also  made  because  the  trial 
court  enforced  against  the  defendants  the 
existing  District  Court  equity  rule,  which 
requires  a  defendant  to  make  a  deposit  to 
secure  clerk  fees  in  advance  before  his  papers 
in  defense  may  be  filed.  Such  a  question 
cannot  be  collaterally  raised,  on  such  an  ap- 
peal as  this,  but  must  be  brought  to  this 
court,  if  at  all,  only  by  some  direKst  chal- 
lenge. While  the  clerk  is  compelled  to  collect 
his  fees  at  the  time  the  services  are  per- 
formed, and  while  an  advance  deposit  may 
be  the  only  practicable  method  by  which  he 
can  do  so,  yet,  when  we  consider  that  the 
defendant  is  brought  into  court  and  com- 
pelled to  defend,  and  that  all  services  ren- 
dered generally  in  a  case  by  the  clerk  are 
chargeable,  in  the  first  instance,  against 
plaintiff  and  hia  cost  deposit,  it  may  well  be 
that  only  a  comparatively  small  deposit 
should  be  required  from  defendant.  How- 
ever, the  power  to  make  a  rule  on  this  sub- 
ject rests  with  the  District  Court,  and  it  is 
to  be  presumed  that  due  weight  has  been 
given  to  all  the  considerations  affecting  the 
requirements  embodied  in  this  rule.  If  in- 
terested counsel  or  parties  think  otherwise, 
doubtless  the  District  Court  will  entertain  a 
direct  application  to  modify  the  rule,  and  if 
this  court  has  any  reviewing  power,  it  can 
then  be  invoked  in  some  suitable  manner." 

xrv.  Regbivinq,  Kxeftnq  Ain>  Patino  Out 
Monet   (p.  675) 

Li1>erty  bonds. —  By  virtue  of  section  1320 
of  the  Revenue  Act  of  1919  ( 1919  Supp.  Fed. 
Stat.  Ann.  p.  19l2)  giving  Liberty  Bonds 
deposited  in  lieu  of  eurety  or  sureties  the 
same  force  and  effect  as  ''certified  checks, 
bank  drafts,  post  ofilce  money  orders  or 
cash  "  it  is  held  that  the  clerk  is  entitled  to 
his  fee  on  bonds  so  deposited  as  in  other 
cases  for  "  receiving,  keeping  and  paying  out 
money."  McGovem  v.  U.  S.,  (C.  C.  A. 
7th  Cir.  1921)  272  Fed.  262. 

Vol.  IV,  p.  678,  sec.  829.    [First  ed., 
vol.  IV,  p.  107.] 

V.  Subpoenas. 
XI.  Keeping  boats,  vessels  or  other  property. 

V.  Subpoenas   (p.  684) 

Subpoenas  to  witnesses  not  testifying. — 
There  is  no  abuse  of  discretion  in  taxing  as 
costs  the  fees  and  expenses  of  the  marshal  in 
serving  subpoenas  on  witnesses  who  did  not 
in  fact  testify  where  they  were  subpoenaed  in 
good  faith,  their  testimony  being  deemed  ma- 
terial to  the  issue  involved.  Kirby  v.  U.  S., 
(C.  C.  A.  9th  Cir.  .1921)   273  Fed.  391. 
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XI.  Keeping    Boats,    Vessels    ob    Otheb 
Pbopebtt   (p.  685) 

Wharfage. — ^A  mcurshal  cannot  include  in 
his  bill  of  costs  an  item  for  wharfage  which 
he  never  paid  nor  authorized,  and  an  at- 
tempt by  a  navigation  company  to  collect 
its  claim  for  wharfage  by  having  the  marshal 
include  it  as  a  disbursement  in  his  bill  of 
costs  is  improper  and  will  not  be  allowed. 
The  St.  Paul,  (C.  C.  A.  2d  Cir.  1921)  271 
Fed.  266. 

Vol.  IV,  p.  774.     [Attomey-generalj 

special     counsel,    etc]       [First 

ed.,  1909  Supp.,  p.  283.] 

Power  of  special  assistant. — ^As  to  the 
power  of  a  special  aasistant  to  file  an  in- 
fonnation  charging  a  violation  of  the  Vol- 
stead Act  it  has  been  said  that  "the  power 
to  bring  informations  which  charge  crime 
and  on  which  warrants  of  arreet  issue  is  a 
great  power,  carrying  with  it  poseibilities  of 
serious  oppression,  if  improperly  used.  It 
involves  the  exercise  of  a  quasi  judicial  dis- 
cretion and  the  performance  of  duties  widely 
different  from  those  of  an  advocate  in  sub- 
mitting a  matter  to  the  grand  jury.  The 
power  is  lodged  in  the  Unit^  States  Attorney 
(by  statute  as  to  certain  crimes,  R.  S. 
I  1022)  2  Fed.  Stat.  Ann.  (2d  ed.)  676), 
and  in  the  Attorney  QeneraL    No  statute  au- 


thorizes the  delegation  of  it,  except  the  Act 
of  1906  which  limits  the  ''delegation  to  such 
matters  as  are  covered  by  special  direction. 
Both  by  the  statute,  therefore,  and  by  general 
principles  of  law,  a  delegation  of  this  power, 
if  intended,  must  be  made  in  clear  and  pre- 
cise terms,  and  not  left  to  inference  or  im- 
plication; it  is  not  conferred  by  authority  to 
conduct  grand  jury  proceedings."  For  these 
reasons  a  special  assistant  to  the  attorney 
general  is  not  authorized  to  bring  sudi  in* 
formations,  and  where  they  are  not  sub- 
mitted to  or  approved  by  the  attorney  gen- 
eral they  are  not  legally  brought.  XJ.  8.  v. 
Cohen,  (D.  G.  Mass.  1921)  273  Fed.  620. 

Presence  of  stenographer  within  grand  Jury 
room. — A  plea  in  abatement  to  an  indictment 
on  the  ground  that  a  stenographer  was  pres- 
ent in  the  ffrand  jury  room  during  the  taking 
of  the  testimony  must  affirmatively  allege  in 
order  to  raise  an  issue,  that  he  was  not 
specifically  appointed  attorney  to  conduct  the 
proceeding  before  the  grand  jury,  or  to  assist 
therein,  for  his  presence  in  the  grand  jury 
room  at  such  a  time  does  not  negative  his 
right  to  be  present,  even  as  a  stenographer, 
since  under  this  Act  the  Attorney  General  or 
any  officer  in  the  Department  of  Justice,  or 
an  attorney  specially  appointed,  may,  in  cer- 
tain circumstances,  conduct  any  kind  of  legal 
proceedings,  including  grand  jury  proceed- 
ings. U.  S.  V.  Silverthome,  (W.  D.  N.  Y. 
1920)  265  Fed.  869. 
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Vol.  IV,  p.  821,  Jud.  Code,  sec.  9. 

[First  ed.,  1912  Supp.,  p.  134.] 

Power  of  court  over  judgments  and  orders 
after  end  of  term  —  In  general. —  The  federal 
authorities  broadly  hold  that,  after  the  term 
expires  at  which  a  case  is  tried  and  judg- 
ment entered,  the  trial  court  cannot  set  aside 
or  alter  its  judgment,  except  as  permitted 
by  standing  rule  or  provided  for  by  special 
order.  Harley  v.  U.  S.,  (C.  C.  A.  4th  Cir. 
1920)  269  Fed.  384,  holding  that  there  was 
neither  standing  rule  nor  special  order,  and 
consequently  that  an  order  allowing  further 
time  for  setting  the  bill  of  exceptions  did  not 
and  could  not  serve  to  retain  jurisdiction  to 
hear  a  motion  for  a  new  trial. 

Vol.  IV,  p.  832,  Jud.  Code,  sec.  21. 

[Firsft  ed.,  1912  Supp.,  p.  137.] 

Affidavit  strictly  construed. —  To  the  same 
effect  as  the  original  annotations,  see  Keown 


V.  Hughes,  (C.  C.  A.  lat  Cir.  1020)  265  Fed. 
672. 

Sufficiency  of  affidavit  —  In  penerol. —  The 
provision  of  this  section  to  the  effect  that 
"  such  affidavit  shall  state  facts  and  reasons 
for  the  belief  that  such  bias  or  prejudice 
ezista"  requires  the  plaintiff,  under  oath,  at 
least  to  assert  facta  from  which  a  sane  and 
reasonable  mind  may  fairly  infer  bias  or 
prejudice.  Keown  v.  Hughes,  (CCA.  1st 
Cir.  1920)  266  Fed.  672. 

Affidavit  an  tnformatum  and  helief.-^An 
affidavit  upon  information  and  belief  satisfies 
the  provisions  of  this  section.  Berger  9. 
U.  S.,  (1921)  265  U.  S.  22,  41  8.  Ct,  280, 
66  U.  S.   (L.  ed.)  — . 

Affidavit  based  (m  prejudioe  resulting  from 
place  of  nativity.— An  affidavit  by  defendants 
charged  with  violating  the  Espionage  Act  of 
June  15,  1917,  which  avers  upon  information 
and  belief  that  the  federal  district  judge  be- 
fore whom  they  are  to  be  tried  has  a  per- 
sonal bias  or  prejudice  against  them  because 
of  the  German  nativity  of  some  of  such  de- 
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feodante,  and  tluit  the  grounds  for  such 
belief  are  certain  hostile  and  derogatory 
utterances  of  such  judge  concerning  the  atti- 
tude of  Q«rman-Americans  during  the  prog- 
ress of  the  World  War,  and  which  is  accom- 
panied by  a  certificate  of  defendants*  counsel 
that  the  affidavit  ia  made  in  good  faith, 
satisfies  the  requironents  of  this  section. 
Berger  v.  U.  S.,  (1921)  256  U.  S.  22,  41  S.  Ct. 
SSO,  66  U.  8.  (L.  ed.)  — . 

Effect  of  fUiDC  affidaTit— The  filing  of  an 
affidavit  of  personal  bias  or  prejudice  of  the 
judge  who  is  to  preside  at  the  trial,  conform- 
ably to  this  section,  leaves  such  judge  no 
duty  other  than  to  paae  upon  the  legal  suffi- 
ciency of  the  affidavit  (subject  to  appellate 
review)  to  show  the  objectionable  inclination 
or  disposition,  and,  if  legally  sufficient,  com- 
pels his  retirement  from  the  case  without 
passing  upon  the  truth  or  falsity  of  the  facts 
affirmed.  Berger  v,  U.  8.,  (1921)  255  U.  8. 
22,  41  8.  Ct.  230,  66  U.  S:  (L.  ed.)  —, 
wherein  the  court  said: 

''  There  is  no  ambiguity  in  the  declaration, 
and  seemingly  nothing  upon  which  construc- 
tion can  be  exerted, —  nothing  to  qualify  or 
temper  its  words  or  effect.  It  is  clear  in  its 
permission  and  direction.  It  permita  an  affi- 
davit of  personal  bias  or  prejudice  to  be 
filed,  and  upon  its  filing,  if  it  be  accompanied 
by  certificate  of  couneel,  directs  an  immediate 
oeaeation  of  action  by  the  judge  whose  bias 
or  prejudice  is  averred,  and,  in  his  stead,  the 
designation  of  another  judge.  And  there  is 
purpose  in  the  conjunction;  its  elements  are 
complements  of  each  other.  The  exclusion  of 
one  judge  is  emphasized  by  the  requirement 
of  the  designation  of  another. 

"But  it  is  said  that  there  is  modification 
of  the  absolutism  of  the  quoted  declaration 
in  the  succeeding  provision  that  the  'affi- 
davit shall  state  the  facts  and  reasons  for 
the  belief  of  the  existence  of  the  bias  or 
prejudice.  It  is  urged  that  the  purpose  of 
the  requirement  is  to  submit  the  reality  and 
sufficiency  of  the  facts  to  the  judgment  of  the 
judge,  and  their  support  of  the  averment  or 
belief  of  the  affiant.  It  is  in  effect  urged 
that  the  requirement  can  have  no  other  pur- 
pose; that  it  is  idle  else,  giving  an  automa- 
tism to  the  affidavit  which  overrides  every- 
thing. But  this  is  a  misunderstanding  of 
the  requirement.  It  has  other  and  less  ex- 
tensive use,  as  pointed  out  by  Judge  Meek 
in  Henrv  v.  Speer,  supra,  (120  C.  C.  A.  207, 
201  Fed.  869.)  It  is  a  precaution  against 
abuse,  removes  the  averments  and  belief 
from  the  irresponsibility  of  imsupported  opin- 
ion, and  adds  to  the  certificate  of  counsel  the 
supplementary  aid  of  the  penalties  attached 
to  perjury.  Nor  do  we  think  that  this  view 
gives  room  for  frivolous  affidavits.  Of  course, 
the  reasons  and  facts  for  the  belief  the 
litigant  entertains  are  an  essential  part  of 
the  affidavit,  and  must  give  fair  support  to 
the  charge  of  a  bent  of  mind  that  may  pre- 
vent or  impede  impartiality  of  judgment." 


Vol.  IV,  p.  842,  Jud.  Code,  sec.  24, 

par.    first.      [First    ed.,    1912 
Supp.,  p.  139.] 

I.  Jurisdicticm  in  general. 

1.  Definition  and  nature. 

3.  Limited  jurisdiction  of  courts. 

5.  Necessity  for  pleading  jurisdic- 

tion. 
8.  Effect  of  state  legislation. 

n.  Suits  of  civil  nature  at  common  law 
or  equity. 
1.  In  general. 

4.  At  law  and  equity. 

c  "In  equity." 

6.  Administration  or  probate. 

VII.  Amount  in  controversy. 
1.  In  general. 

3.  Cases    requiring    jurisdictional 

amount. 
b.  Diverse  citizenship. 
e.  Federal  question  involved. 

4.  Necessity  of  matter  in  dispute 

having  pecuniary  value, 
a.  In  general, 
e.  Miscellaneous. 

5.  Ascertainment  of  value  of  mat- 

ter in  dispute. 
8.  Pleading  amount  by  plaintiff, 
a.  Necessity  and  sufficiency. 

VIII.  Suits  arising  under  constitution,  laws 
or  treaties. 
1.  In  general. 

d.  Jurisdiction  independent  of 

merits, 
j.  Original    cases     of    man- 
damus. 

IX.  Suits  arising  under  Constitution. 
1.  In  general. 
5.  Violation  of  due  process  clause. 

X.  Suits  arising  under  laws  of  United 
States. 
1.  General  rules. 

a.  Substantial        controversy 
necessary. 
4.  Suit  by  or  against  federal  cor- 
poration, 
c  Other  federal  corporations. 
28.  Laws  relating  to  commerce. 
31.  Federal  employer's  liability  act. 
36.  Suit    involving    federal    farm 
loan  bonds  [new]. 
XII.  Diverse  citizenship. 
1.  In  general. 

3.  State  as  citizen. 

4.  Citizenship  of  corporation. 

11.  Several  parties  plaintiff  or  de- 

fendant. 

12.  Arrangement  of  parties  as  to 

adverse  interest. 

14.  Real  and  nominal  parties. 

15.  Indispensable  parties. 

17.  Representative  parties. 

18.  Interveners      and      substituted 

parties. 
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Xin.  Suits  between  citizens  of  state  and 
foreign  state,  citizen  or  sub- 
jeot. 

1.  Citizen  of  state  and  citizen  or 

subject  of  foreign  state. 

a.  In  general 
XVI.  Suits  by  assignees. 

7.  Applicability. 

b.  Application  with  regard  to 

persons. 

8.  Matters  relating  to  jurisdiction. 
XVIII.  Ancillary  proceedings. 

2.  Jurisdiction  in  general. 

3.  Particular  proceedings  and  mat- 

ters, 
d.  Enforcement  of  liens, 
j.  Receivers. 

L  JuRisDicnozr  iir  Gchsbal 

I.  De^ition  and  Nature  (p.  845) 

Territorial  extent. —  "As  a  general  propo- 
sition a  District  Court  of  the  United  States 
baa  jurisdiction  throughout  and  territorially 
coextensive  with  its  district,  and  that  a  mere 
multiplication  of  places  of  holding  court,  or 
the  creation  of  divisions,  does  not  affect  tbis, 
except  to  the  extent  that  it  may  be  expressly 
limited,  nor  that  it  is  to  be  regarded  as  one 
and  the  same  tribunal,  whether  sitting  in 
one  place  or  division  or  in  another.  *  •  • 
Nor  is  there  any  question  that  in  the  practi- 
cal exercise  and  administration  of  that  juris- 
diction the  court  or  judge  may  competently 
do  in  one  division  or  at  one  seat  things  per- 
taining to  the  business  in  another  such  as 
making  orders,  deciding  motions,  etc.,  and 
that  it  may  for  proper  reasons  transfer  cases 
for  trial  and  disposition  from  one  division 
of  the  district  to  another.''  Gopcevic  v.  Cali- 
fornia Packing  Corp.,  (N.  D.  Cal.  1921)  272 
Fed.  994. 

8.  Limited  Juriedictian  of  Courts  (p.  847) 

To  the  same  effect  as  the  second  paragraph 
of  the  original  annotation,  see  U.  S.  v,  Seneca 
Nation  of  New  York  Indians,  (W.  D.  N.  Y. 
1921)  274  Fed.  946. 

Cases  at  law  and  in  equity.— The  limited 
or  conferred  jurisdiction  of  the  district  court 
applies  to  cases  both  at  law  and  in  equity. 
Farmers',  etc.,  Bank  v.  Federal  Reserve  Bank, 
(W.  D.  N.  C.  1921)  274  Fed.  235. 

In  a  suit  to  obtain  an  injunction  against 
the  enforcement  of  rates  fixed  by  a  state 
public  utility  commission  the  power  of  the 
federal  court  is  limited  to  an  adjudication 
as  to  the  right  to  injunctive  relief.  St.  Jo- 
seph R.,  etc.,  Co.  r.  Public  Service  Commis- 
sion, (W.  D.  Mo.  1920)  268  Fed.  267. 

6.  Necessity  for  Pleading  Jurisdiction 

(p.  847) 
To  the  same  effect  as  the  original  annota- 
tion, see  Danks  v.  Gordon,  (C.  C.  A.  2d  Cir. 
1921)  2.2  Fed.  821;  Farmers',  etc.,  Bank  v. 
Federal  Reserve  Bank,  (W.  D.  N.  C.  1921) 
274  Fed.  23& 


The  jurisdiction  of  the  federal  court  is  to 
be  determined  on  the  statement  by  the  plain- 
tiff in  his  complaint.  Northwestern  Bell 
Telephone  Co.  v,  Hilton,  (D.  C.  Minn.  1921) 
274  Fed.  384. 

"  It  is,  of  course,  essential  in  federal  pro- 
cedure that  the  right  of  a  plaintiff  to  insti- 
tute an  action  and  the  jurisdiction  of  the 
court  to  hear  it  shall  appear  on  the  face  of 
the  bill  by  direct  and  positive  averment. 
*  *  *  It  is  equally  fundamental  that  a  fed- 
eral appellate  court  will  of  its  own  motion 
deny  its  jurisdiction,  and  that  of  the  court 
from  which  the  record  comes,  unless  jurisdic- 
tion affirmatively  appears,  although  neither 
pcurty  raise  the  point  in  the  argument."  Gar- 
vin v.  Kogler,  (C.  C.  A.  3d  Cir.  1921)  272 
Fed.  442. 

8.  Effect  of  State  Legislation  (p.  848) 

In  general. —  "It  is  well  settled  that  the 
pendency  of  a  suit  for  the  same  cause  of  ac- 
ticm  in  a  state  court  furnishes  no  ground 
for  plea  in  abatement  to  a  subsequent  action 
brought  by  the  same  plaintiff  against  the 
same  defendant  in  a  court  of  the  United 
States,  sitting  in  the  same  state."  Central 
Iron,  etc.,  Co.  v.  Massey,  (C.  C.  A.  5th  Cir. 
1920)  268  Fed.  300. 

The  fact  that  other  courts  have  concnrrent 
jurisdiction,  or  if  that  also  be  the  fact,  that 
the  Public  S^vice  Commission  of  a  state  haa 
a  like  jurisdiction,  affords  no  grounds  for  the 
district  court  to  refuse  to  grant  relief  where 
no  other  tribunal  has  exercised  its  jurisdic- 
tion. Carpenter  Steel  Co.  v.  Metropolitan- 
Ekiison  Co.,  (E.  D  Pa.  1921)  270  Fed.  256. 

II.  Suits  or  CiyiL  Natxtre  at  Common  Law 

OB  Bquitt 

1.  In  General   (p.  849) 

While  the  jurisdiction  of  the  District  Court 
is  statutory  it  extends  by  express  provision 
of  statute  to  matters  at  common  law  and  in 
equity.  Philadelphia,  etc.,  R.  Co.  v.  Berg, 
(C.  C.  A.  3d  Cir.  1921)  274  Fed.  534. 

4.  At  Law  and  Equity 
c.  "In   Equity"    (p.  853) 

Fraud. —  It  is  within  the  jurisdiction  of 
the  federal  courts  of  equity  to  grant  relief 
against  fraud  and  an  intentional  discrimina- 
tion in  taxation  is  fraudulent.  Grammill 
Lumber  Co.  r.  Rankin  County,  (S.  D.  Miss.) 
274  Fed.  630. 

State  legislation. —  The  blending  in  a  state 
statute  of  legal  and  equitable  remedies  will 
not  affect  the  equitable  jurisdiction  of  the 
federal  court.  Grammill  Lumber  Co.  v, 
Rankin  County,   (S.  D.  Miss.)  274  Fed.  630. 

6.  Administration  or  ProJ>ate  (p.  856) 

Administration. —  To  the  same  effect  as  the 
first  paragraph  of  the  original  annotation, 
see  City  Nat  Bank  r.  Slocum,  (C.  C.  A. 
6th  Cir.   1921)    272  Fed.  11. 
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Jurisdiction  as  to  decedents'  estates  in 
general. — "  The  High  Court  of  Chancery  in 
England,  at  the  time  of  the  passage  of  the 
Judiciary  Act  of  1789  (1  Stat.  73,  c.  20), 
had  jurisdiction  of  the  adjudication  and  en- 
forcement of  trusts.  The  jurisdiction  in 
equity  of  the  courts  of  the  United  States, 
derived  from  the  federal  Constitution  and 
statutes,  over  controversies  between  citizens 
of  different  states  which  involve  the  requisite 
amounts,  is  like  unto  that  of  the  High  Court 
of  Chancery  of  England  in  1789,  and  it 
includes  the  adjudication  and  the  enforce- 
ment of  that  adjudication  of  the  claims  of 
citizens  of  other  states  as  heirs,  legatees, 
and  as  creditors  (where  the  proper  diversity 
of  citizenship  exists  and  the  requisite 
amounts  are  involved)  to  interests  in  estates 
of  decedents  in  the  possession  of  administra- 
tors, executors,  or  other  parties  engaged  in 
the  administration  thereof  under  the  legisla- 
tion of  the  states  establishing  courts  of  pro- 
bate and  giving  them  jurisdiction  of  such 
administration. 

"This  jurisdiction  of  the  federal  courts, 
it  is  true,  does  not  include  the  power  to 
draw  to  them  administration  of  estates  as 
such,  or  to  take  from  the  proper  officials  of 
the  probate  court,  during  their  administra- 
tion of  the  estates  in  due  course,  the  posses- 
sion of  the  property  necessary  for  that  ad- 
ministration. But  it  confers  the  power  and 
imposes  the  duty  upon  the  federal  courts 
sitting  in  equity  to  hear,  determine,  adjudge, 
and  to  enforce  their  adjudications  of  the 
claims  of  the  citizens  of  other  states,  who 
invoke  their  jurisdiction  by  proper  suits  to 
interests  as  heirs,  legatees,  distributees,  or 
creditors  in  estates  in  possession  of  officers 
of  probate  courts  of  states  other  than  those 
of  the  residence  of  the  claimants  engaged 
in  the  administration  thereof,  although  such 
officers  may  have  obtained  their  possession 
before  such  suits  were  commenced  in  the 
federal  courts."  Harrison  v,  Moncravie,  (C. 
C.  A.  8th  Cir.  192Q)  264  Fed.  776. 

Constmction  of  will. — ^A  district  court  may 
construe  a  will  but  can  not  determine  its 
contents.  City  Nat.  Bank  t;.  Slocum,  (C.  0. 
A.  6th  Cir.  1921)   272  Fed.  11. 

VII.  Amount  in  Contbovebbt 

1.  In  Qeneral  (p.  862) 

The  formal  allegation  as  to  the  amount  in 
controversy  does  not  bind  the  court  when 
the  bill  or  declaration  rontradicts  it.  Marcus 
Brown  Holding  Co.  t\  Pollak,  (S.  D.  N.  Y. 
1920)   272  Fed.  137. 

3.  Cases  Requiring  Jurisdictional  Amount 

b.  Diverse  Citizenship   (p.  864) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  O'Brien  v. 
Lashar,  (C.  C.  A.  2d  Cir.  1921)  274  Fed.  326. 

c.  Federal  Question  Involved  (p.  864) 

In  general. —  To  the  same  effect  as  the 
original  annotation,  see  Ingrain  Day  Lumber 


Co.  V.  United  States  Shipping  Board  Emer- 
gency Fleet  Corp.,  (S.  D.  Miss.  1920)  267 
Fed.  283. 

4.  Necessity   of   Matter  in  Dispute   Having 

Pecuniary  Value 

a.  In  General  (p.  ^5) 
Where  the  jurisdiction  is  dependent  on  the 
amount  in  controversy  the  matter  in  dispute 
must  be  money  or  some  right,  the  value  of 
which  can  be  calculated  or  ascertained  in 
money.  Farmers',  etc.,  Bank  t?.  Federal 
Reserve  Bank,  (W.  D.  N.  C.  1921)  274  Fed. 
235. 

e.  Miscellaneous    (p.   865) 

Good  will. —  The  substantial  value  of  one's 
property  right  in  the  good  will  in  a  brand 
of  goods  manufactured  by  him  may  be  suffi- 
cient in  amount  to  give  jurisdiction.  Royal 
Baking  Powder  Co.  v.  Emerson,  (C.  C.  A. 
8th  Cir  1920)  270  Fed.  429. 

5.  Ascertainment    of    Value    of    Matter    im 

Dispute  (p.  8«o) 
Injunction  —  Unfair  Competition, —  In  a 
suit  to  enjoin  .unfair  competition,  a  wrong 
which  affects  the  petitioner's  good  will  in 
business,  the  value  of  such  good  will  may 
be  looked  to  in  determining  the  amount  in- 
volved. Coca-Cola  Co.  r.  Brown,  (N.  D.  6a. 
1921)   274  Fed.  481. 

Money  demand. —  In  Dillon  t'.  Lineker,  (C. 
C.  A.  9th  Cir.  1920)  266  Fed.  688,  it  ap 
peared  that  the  plaintiff  made  a  loan  to  the 
defendant  of  $2,850  which  money  she  had 
to  borrow  from  a  third  person  to  whom  she 
executed  a  note  and  a  trust  deed  of  real 
estate  owned  by  her  subject  to  a  life  estate 
in  her  father.  The  defendant  agreed  to  cause 
said  debt  and  interest  under  the  plaintiff's 
obligation  to  be  paid  and  discharged  and  to 
indemnify  and  save  her  harmless  from  any 
loss  or  damage  in  connection  with  said  note 
and  trust  deed,  which  agreement  was  not 
performed  and  plaintiff  sued  for  damages 
for  breach  of  such  agreement  in  consequence 
of  which  she  lost  her  property.  It  was  held 
that  the  required  jurisdictional  amount  was 
involved. 

Quieting  title.— The  value  of  the  land 
mortgaged  and  not  the  amount  of  the  mort- 
gage is  the  amount  in  controversy  in  a  suit 
to  cancel  the  n^ortgage  and  remove  a  cloud 
on  the  title  since  where  the  value  of  the 
land  is  over  $3000  the  federal  court  has 
jurisdiction  although  the  amount  due  under 
the  mortgage  is  less  than  the  required  juris- 
dictional amount.  Frontera  Transp.  Co.  v. 
Abaunza  (C.  C.  A.  6th  Cir.  1921)  271  Fed. 
199. 

8.  Pleading  Amount  hy  Plaintiff 
a.  Necessity  and  Sufficiency   (p.  877) 

Injunction. — ^An  allegation  in  a  bill  for  a 
mandatory  injunction  "  that  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and 
costs,   the  sum  of   three  thousand   dollars " 
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has  been  held  sufficient.  Du  Pont  de 
Nemours  v.  Temple,  (C.  C.  A.  4th  Cir.  1921) 
272  Fed.  456. 

VIII.  Suits  Abisino  Under  Constitution, 
Laws  ob  Tbeatzbs 

I.  In  General 

d.  Jurisdiction  Independent  of  Merite 

(p.  884) 
Jurisdiction  not  defeated  by  ultimate  re- 
sult.—  A  federal  court  has  jurisdiction  if  a 
claim  of  a  right  arising  under  the  federal 
Constitution  is  made  in  good  faith  and  is  not 
frivolous  even  though  in  the  end  it  may  turn 
out  to  be  erroneous.  J.  &  A.  Friebe'rg  Co. 
V.  Dawson,   (W.  D.  Ky.  1920)   274  Fed.  420. 

J.  Original  Cases  of  Mandamus  (p.  887) 

"In  federal  jurisprudence  mandamus  is 
not  available  to  establish  or  complete  an 
individual  right,  even  though  the  right  may 
arise  under  the  Constitution  and  laws  of  the 
United  States.  It  is  regarded  as  auxiliary 
or  assistant  to  a  jurisdiction  already  exist- 
ing; not  a  jurisdiction  in  the  general  sense, 
but  one  that  is  actually  afoot  and  is  being 
exercised.  Hence  it  is  that,  unless  specifically 
authorized  by  Congress,  a  right  under  the 
Constitution  or  laws  of  the  United  States 
may  not  be  enforced  by  an  original  action 
in  mandamus.  The  general  conferring  of 
jurisdictioni  of  oaseis  arising  under  sykih 
Constitution  and  laws  is  not  of  itself  suffi- 
cient." In  re  Higdon,  (E.  D.  Mo.  1920)  269 
Fed.  160. 

The  Corrupt  Practices  Acts  give  no  rem- 
edy by  original  action  in  mandamus  to  those 
injured.  In  re  Higdon,  (E.  D.  Mo.  1920) 
269  Fed.  150,  wherein  the  court  said: 

"Enforcement  is  by  indictment  and  trial 
in  the  customary  way.  No  remedy  by  origi- 
nal action  in  mandamus  is  given  those  in- 
jured. The  proceeding  here  is  neither  an 
inquiry  by  a  grand  jury  nor  the  trial  of  a 
criminal  case  under  those  acts.  Though 
Congress  might  provide  for  federal  super- 
vision of  all  elections,  primary,  general,  and 
special,  relating  to  nomination  and  election 
to  office  under  the  Constitution  and  laws  of 
the  United  States,  and  provide  for  enforce- 
ment thereof  by  mandamus,  or  any  other 
suitable  remedy,  it  has  not  done  so." 

IX.  Suits  Abising  Undeb  Constitution. 
1.  In  General  (p.  905) 

Rale  stated.—"  It  might  be  thought  that, 
since  every  one  is  bound  to  know  the  law,  a 
claim  of  unconstitutionality  which  was  based 
upon  mere  application  of  legal  principles  to 
the  conceded  facts,  would  not  support  the 
federal  jurisdiction  after  the  claim  had  been 
found  to  be  erroneous;  but  the  cases  seem  to 
recognize  no  distinction  between  questions 
of  constitutionality  dependent  on  disputed 
facts  and  those  dependent  on  mere  observa- 
tion of  the  state  laws."  Ohio  f.  Swift,  (C. 
C.  A.  5th  Cir.  1921)  270  Fed.  141. 


"  When  the  existence  of  a  federal  question 
through  a  claim  of  unconstitutionality  deter- 
mines the  jurisdiction  of  the  federal  court, 
the  same  principles  must  apply  •  •  • 
whether  the  jurisdiction  is  invoked  fay 
original  pleading  or  by  removal  petition.  In 
either  case,  the  prinut  facie  jurisdiction  of 
the  state  court  is  to  be  ousted  by  that  of 
another  tribunal  which,  for  this  purpose  and 
to  this  extent,  is  dominant.  The  application 
of  the  same  principles  to  both  these  situa- 
tiona  was  approved  in  Missouri  Ry.  t>.  Mis- 
souri Commissioners,  183  U.  S.  53,  59,  22 
Sup.  Ot.  18,  46  L.  ed.  78."  Ohio  v.  Swift, 
(C.  a  A.  6th  Cir.  1921)   270  Fed.  141. 

6.  Violation  of  Due  Process  Clause  (p.  918) 

State  taxation  in  violation  of  federal  Con- 
stitution.— A  bill  to  restrain  the  collection 
of  a  tax  imposed  by  a  state  statute  which 
states  a  case  of  rights  arising  under  the 
Fourteenth  Amendment  to  the  federal  Con- 
stitution is  within  the  jurisdiction  of  a  fed- 
eral court.  J.  &  A.  !F^ieberg  Co.  v.  Dawson, 
(W.  D.  Ky.  1920)  274  Fed.  420. 

X.  Suits  Abisino  xtndeb  Laws  of  United 

States 

1.  General  Rules 

a.  Substantial  Controversy  Necessary 

(p.  922) 

Rule  stated. — "  It  is,  of  course,  well  set- 
tled that,  if  the  result  of  a  suit .  depends 
upon  the  construction  and  effect  of  a  fed- 
eral statute,  such  a  suit  arises  under  the 
laws  of  the  United  States,  within  the  mean- 
ing of  the  constitutional  provision  conferring 
jurisdiction  upon  the  federal  courts  in  such 
cases.  .  .  .  It  is  equally  well  settled  that, 
where  the  plaintiff  in  a  case  plants  a  claim 
for  relief  upon  a  federal  law,  and  such  claim 
is  apparently  made  in  good  faith,  is  based 
upon  real  and  substantial  groimds,  and  is 
not  so  lureasonable  and  wholly  destitute  of 
merit  as  to  be  merely  frirolous  and  color- 
able, such  a  case  presents  a  federal  question 
within  the  general  jurisdiction  of  ^e  fed- 
eral court,  irrespective  of  the  presence  or 
absence  of  diversity  of  citizenship."  lAick- 
ing  V,  Detroit,  etc.,  Nav.  Co.,  (E.  D.  Mich. 
1921)  273  Fed.  577. 

''A  suit  arises  under  a  law  of  the  United 
States  whenever  its  correct  solution  depends 
on  the  construction  of  that  law,  and  the 
right  set  up  by  a  party  may  be  defeated  by 
one  construction  or  sustained  by  the  other." 
Accardo  f.  Fontenot,  (E.  D.  La.  1920)  269 
Fed.  447. 

Insufficient  allegations  in  Un. —  Federal 
jurisdiction  of  a  cause  as  presenting  a 
federal  question  is  not  supported  by  allega- 
tions in  a  bill  that  are  much  too  casual  and 
meager  to  give  serious  color  to  the  claim 
that  the  cause  of  action  is  one  arising  under 
the  laws  of  the  United  States,  and  where 
the  contention  is  plainly  an  afterthought, 
not  in  the  mind  of  the  author  of  the  Ull. 
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Niles-Bennet-Pond  Co.  v.  Iron  Moulders' 
Union,  etc.,  (1920)  254  U.  S.  77,  41  S.  Ct. 
39,  65  U.  S.  (li.  ed.)  — ,  affirming  (C.  C.  A. 
7th  Cir.  1918)  258  Fed.  408,  169  C.  C.  A. 
424. 

4.  Suit  hy  or  Againat  Federal  Corporation 

c.  Other  Federal  Corporations  (p.  925) 

The  Smergency  Fleet  Corporation  being 
created  under  the  Code  of  District  of  Oolum- 
bia  and  being  regarded  as  a  separate  entity 
notwithstanding  all  its  stock  is  owned  by 
the  United  States,  a  suit  against  it  for  more 
than  the  jurisdictional  amount  may  be 
brought  in  the  district  court  as  one  arising 
under  the  laws  of  the  United  States.  Ameri- 
can Cotton  Oil  Co.  17.  U.  S.  Shipping  Board 
Emergency  Fleet  Corp.,  (E.  D.  La.  1921)  270 
Fed.  296. 

Federal  reaerve  bank. — ^A  suit  against  a 
corporation  incorporated  under  the  laws  of 
the  United  Sta/tes,  to  wit,  a  federal  reserve 
bank,  is  one  arising  under  those  laws,  within 
the  meaning  of  this  section,  defining  the  orig- 
inal jurisdiction  of  the  federal  district 
courts.  American  Bank,  etc.,  Co.  v.  Federal 
Reserve  Bank,  ( 1921 )  256  U.  S.  — ,  41  6.  Ct. 
499,  65  U.  8.  (L.  ed.)  — ,  reversing  on  other 
grounds  (CCA.  &th  Cir.  1920)  269  Fed.  4. 

28.  Laws  Relating  to  Commerce  (p.  939) 

Suit  to  restrain  discontinuance  of  eerv- 
Ice. — A  suit  to  restrain  a  carrier  from  dis 
continuing  the  operation  of  steamers  over  a 
certain  route  on  the  ground  that  the  pro- 
posed discontinuance  by  the  defendant  of  the 
operation  of  its  steamers  over  the  route  re- 
ferred to  would  be  a  violation  of  the  Inter- 
state Commerce  Act,  presents  a  case  arising 
under  the  laws  of  the  United  States.  Luck- 
ing r.  Detroit,  etc.,  Kav.  Co.,  (E.  D.  Mich. 
1921)    273  Fed.  577.     The  court  said: 

*'  Considering,  then,  these  provisions  of  the 
statute  in  connection  with  the  allegations  in 
the  bill  of  complaint  to  the  effect  that  in 
the  conduct  of  its  business  as  a  common  car- 
rier the  defendant  'has,  by  arrangement 
with  other  common  carriers  by  railroad,  been 
engaged  in  the  continuous  transportation  of 
passengers  and  property,  partly  by  railroad 
and  partly  by  water,  from  various  porta 
and  .points  on  the  routes  reached  by  defend- 
ant's steamers  to  and  from  various  points 
on  the  railroads  of  said  other  carriers,'  and 
in  view  of  the  allegations  in  the  bill  as  to 
the  interstate  character  of  the  commerce  car- 
ried by  the  defendant  over  its  various  routes, 
I  cannot  avoid  the  conclusion  that  plaintiff 
has  stated  a  claim  for  relief  based  upon  a 
federal  law,  and  that  such  claim  is  not  so 
unsubstantial  and  unreasonable  as  to  be 
frivolous  and  merely  colorable.  The  bill 
raises,  in  my  opinion,  a  real  and  substantial 
federal  question,  which  it  is  the  duty  of  this 
court  to  consider  and  decide.  It  follows  that 
the  objection  based  upon  the  supposed  lack 


of  jurisdiction  of  the  court  to  entertain  this 
suit  must  be  overruled." 

A  suit  in  equity  against  a  railroad  com- 
pany and  the  Director  General  of  Railroads 
to  restrain  the  threatened  action  of  the  de- 
fendants to  discontinue  service  to  and  from 
the  siding  at  the  plant  of  the  plaintiffs,  used 
almost  entirely  in  shipping  products  of  the 
plaintiff  in  interstate  commerce,  is  within 
the  jurisdiction  of  the  District  Court  and 
the  plaintiffs  are  not  required  to  apply  to 
the  Interstate  Oonmierce  Commission  inas- 
much as  that  body  does  not  have  jurisdiction 
over  the  subject-matter  involved  in  the  con- 
troversy. Hines  v.  Henaghan,  (C  C  A.  4th 
Cir.  1920)  265  Fed.  831.  To  same  effect, 
see  Hines  v,  Atlantic  Refining  Co.,  (C.  C  A. 
4th  Cir.  1920)  265  Fed.  839. 

31.  Federal  Employer^a  Liability  Act 

(p.  940) 

Applicability  of  act. — ^The  question  whether 
the  Federal  Employer's  Liability  Act  is  ap- 
plicable to  railroads  in  Porto  Rico  and  ex- 
cludes the  application  of  the  local  Work- 
men's Compensation  Act  is  one  arising  under 
the  laws  of  the  United  States.  Oamunas  t'. 
Porto  Rico  R.,  etc.,  Co.,  (C.  C.  A.  1st  Cir. 
1921)   272  Fed.  924. 

35.  Suit  Involving  Federal  Farm  Loan  Bonds 

[new] 

A  bill  filed  by  a  stockholder  to  enjoin  the 
corporation  from  investing  the  funds  of  such 
corporation  in  farm  loan  bonds  issued  under 
the  authority  of  the  Federal  Farm  Loan  Act 
of  July  17,  1916,  as  amended  by  the  Act  of 
January  18,  1918,  on  the  ground  that  these 
acts  were  beyond  the  constitutional  power 
of  Congress,  and  that  the  securities  issued 
thereunder  were  consequently  of  no  validity, 
sets  forth  a  cause  of  action  arising  under 
the  federal  Constitution  or  laws  of  which  a 
federal  district  court  has  jurisdiction  under 
Judicial  Code,  §  24,  without  diversity  of 
citizenship,  and  from  the  decree  of  the  dis- 
trict court  dismissing  the  bill  a  direct  ap- 
peal lies  to  the  Federal  Supreme  Court. 
Smith  V.  Kansas  City  Title,  etc.,  Oo.,  (1921) 
255  U.  S.  180,  41  S.  Ct.  243,  66  U.  8.  (L.  ed.) 


XII.  D1VEB8R  Citizenship 
I.  In  General  (p.  942) 
'A  controversy  is  not  between  citizens  of 
different  states  so  as  to  give  jurisdiction  to 
the  federal'  courts  unless  all  the  persons  on 
one  side  of  it  are  citizens  of  different  states 
from  all  the  persons  on  the  other  side.  <  Gage 
r.  Garraher,  154  U.  S.  656,  14  Sup.  a.  1190, 
25  L.  ed.  989;  Wilson  v.  Oswego  Township, 
151  U.  S.  56,  14  Sup.  Ct  259,  30  L.  ed.  70. 
Where  one  or  more  of  the  complainants  and 
one  or  more  of  the  respondents  are  citizens 
of  the  same  state,  this  is  fatal  to  the  juris- 
diction of  the  court  if  the  jurisdiction  rests 
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simply  on  the  ground  of  diversity  of  citizen- 
ship." Danks  v,  Gordon,  (C.  C.  A.  2d  Cir. 
1021)   272  Fed.  821. 

3.  State  as  Citizen  (p.  944) 
A  state  cannot  be  made  a  party  defendant 
to  a  suit  in  a  court  of  the  United  States 
by  a  private  litigant.  U.  S.  Mortg.,  etc., 
Co.  t\  Missouri,  etc.,  R.  Co.,  (C.  C.  A.  6th 
Cir.  1921)    272  Fed.  458. 

4.  Citizenship  of  Corporation   (p.  945) 

Doing  businesB,  etc.,  in  another  state. — 
Foreign  corporation  held  to  be  "doing  busi- 
ness "  within  the  state  and  subject  to  serv- 
ice of  process,  see  Cutler  r.  Cutler-Hammer 
Mfg..  Co.,   (D.  C.  Mass.  1920)   266  Fed.  388. 

11.  Several  Parties   Plaintiff   or  Defendant 

(p.  952) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Chipman  v. 
West  United  Verde  Copper  Co.,  (D.  C.  Del. 
1920)  271  Fed.  91;  Hodf?man  r.  Atlantic 
Refining  Co.,  (D.  C.  Del.    1921)  274  Fed.  104. 

Class  suits. — The  jurisdiction  of  the  fed- 
eral courts  over  the  subject-matter  of  class 
suits,  is  limited  to  cases  wherein  the  parties 
are  purely  interstate.  Supreme  Tribe  of  Ben 
Hur  f.  Cauble,  (D.  C.  Ind.  1920)  264  Fed. 
247. 

12.  Arrangement   of  Parties   as   to  Adverse 

Interest   (p.  954) 

In  general. — Where  the  jurisdiction  of  the 
court  is  founded  only  on  the  fact  that  the 
suit  is  between  citizens  of  different  states 
and  both  defendants  are  alleged  to  have  en- 
gaged in  the  challenged  transaction,  and 
one  of  them  takes  of  record  a  position  an- 
tagonistic to  that  of  the  plaintiffs,  the  lat- 
ter may  not,  for  jurisdictional  purposes,  be 
realigned,  or  regarded  otherwise  than  as  a 
defendant.  Hodgman  t*.  Atlantic  Refining 
Co..   (D.  C.  Del.  1921)   274  Fed.  104. 

The  mere  fact  that  a  corporation  of  one 
state  has  the  same  vice-president  as  a  corpo- 
ration of  another  state  does  not  show  of 
itself  such  an  identity  of  interest  between 
the  two  corporations  as  will  defeat  jurisdic- 
tion of  a  cross-bill  filed  by  one  against  the 
other,  such  jurisdiction  being  based  on 
diversity  of  citizenship.  Quinlivan  v.  Dail- 
Overland  Co.,  (C.  C.  A.  6th  Cir.  1921)  274 
Fed.  56. 

In  Gable  r.  Vonnegut  Machinery  Co., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  66,  the 
Vonnegut  Machinery  Company,  which '  was 
an  Indiana  corporation,  doing  business  in 
that  state,  claiming  to  have  contracts  with 
a  tool  company,  an  Ohio  corporation,  for  the 
manufacture  and  sale  of  a  large  amount  of 
machinery,  whose  manufacture  and  delivery 
were  interfered  with  by  the  tool  company's 
strike,  filed  its  bill  in  equity  in  the  court 
below.  The  bill  alleges  that  plaintiff  "for 
many  years  hns  been  and  is  now  the  agent 
of  the  defendant  Tool  Company  in  that  part 


of  the  state  of  Indiana  aljove  described,  and 
it  has  built  up  and  now  has  and  enjoys  a 
large  and  extensive  business  in  buying,  sell- 
ing, and  dealing  in  machines  and  machinery, 
and  particularly  a  large  and  profitable  busi- 
ness in  buying,  selling,  and  dealing  in  presses, 
tools  and  equipment  manufactured  by  the 
Tool  Company."  The  court  held  that  there 
was  an  identity  of  interest  requiring  an 
alignment  of  both  corporations  as  plaintiffs 
for  purposes  of  jurisdiction. 

14.  Real  and  Nominal  Parties  (p.  958) 
Stockholders'  suits. —  Stockholders  of  a 
corporation  in  whose  behalf  a  bill  against 
the  corporation  is  filed  by  other  stockholders, 
but  who  do  not  join  in  exhibiting  the  bill 
are  not  parties  within  the  contemplation  of 
equity  rule  25,  and  the  jurisdiction  of  the 
court  is  dependent  on  the  citizenahip  of  the 
parties  actually  suing  and  not  on  that  of 
the  other  members  of  the  claae  in  whoee  be- 
half the  suit  is  brought.  Doan  v.  Consoli- 
dated-Progressive Oil  Corp.,  (D.  C.  Del. 
1920)   271  Fed.  12. 

15.  Indispensable  Parties  (p.  960) 

In  general. — To  the  same  effect  as  the 
first  paragraph  of  the  original  annotation, 
see  Jennings  r.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)  2<W  Fed.  399. 

Persons  who  not  only  have  an  interest  in 
the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made 
without  either  affecting  that  interest,  or  leav- 
ing the  controversy  in  such  a  condition  that 
its  final  termination  may  be  wholly  incon- 
sistent with  equity  and  good  conscience  are 
regarded  as  indispensable  parties.  Consoli- 
dated Textile  Corp.  r.  Dicky,  (C.  C.  A.  5th 
Cir.  1921)  269  Fed.  942. 

Indispensable  parties  are  "persons  who 
not  only  have  an  interest  in  the  controversy, 
but  an  interest  of  such  a  nature  that  a  final 
decree  cannot  be  made  without  either  affect- 
ing that  interest  or  leaving  the  controversy 
in  such  a  condition  that  its  final  termination 
may  be  wholly  inconsistent  with  equity  and 
good  conscience."  Shields  v.  Barrow,  (1856) 
17  How.  130,  15  U.  S.  (L.  ed.)  158;  Common- 
wealth Trust  Co.  t*.  Smith,  (C.  C.  A.  9th 
Cir.  1921)  273  Fed.  1. 

It  is  only  the  absence  of  indispensable 
parties  which  defeats  the  juriediction  of  a 
United  States  court  in  equi^.  U.  S.  Mortg.. 
etc.,  Oo.  17.  Missouri,  etc.,  R,  Co.,  (C.  C.  A. 
5th  Cir.  1921)  272  Fed.  458. 

The  test  of  indispensability  is  not  whether 
the  decree  is  bound  to  injuriously  affect  the 
rights  of  the  absent  party;  it  is  enough  that 
such  absence  may  "leave  the  controversy 
in  such  a  situation  that  the  final  determina- 
tion may  be  inconsistent  with  equity  and 
good  conscience."  Rogers  r.  Penobscot  Min. 
Co.,  (C.  C.  A.  8th  Cir.  1907)  154  Fed.  606; 
Davis  r.  Henrv,  (C.  C.  A.  6th  Cir.  1920) 
266   Fed.  201 
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A  corporation  completely  controlled  by  an- 
other corporation  through  stock  ownership 
and  common  officers  is  an  indispensable 
party  to  a  suit  by  the  dominant  corporation 
to  enjoin  striking  former  employees  of  the 
subsidiary  corporation  from  molesting  work- 
men employed  by  the  latter  corporation  to 
take  the  places  of  the  strikers,  upon  the 
ground  that  the  petitioning  corporation  had 
contracts  with  such  subsidiary  corporation, 
the  performance  of  which  was  delayed  by 
such  interference;  and  the  identity  of  inter- 
eat  of  the  two  corporations  requires  that  the 
subsidiary  corporation  be  aligned  on  the  side 
of  the  petitioner,  where  its  interest  lies,  with 
the  result  that  if  the  subsidiary  corporation 
and  the  individual  defendants  are  citizens 
of  the  same  state,  jurisdictional  diversity  of 
citizenship  disappears.  Niles-Bement-Fond 
Co.  V.  Iron  Moulders'  Union,  etc.,  (1920)  254 
U.  S.  77,  41  S.  a.  30,  65  U.  S.  (L.  ed.)  — 
{affirming  (C.  C.  A.  6th  Cir.  1918)  258  Fed. 
408,  169  C.  C.  A.  424),  wherein  the  court 
said: 

"There  is  no  prescribed  formula  for  de- 
termining in  every  case  whether  a  person 
or  corporation  is  an  indispensable  party  or 
not,  but  a  rule  early  announced  and  often 
applied  by  this  court  is  sharply  applicable 
to  the  case  at  bar.  In  Shields  v.  Barrow,  17 
How.  130,  1;39,  16  L.  ed.  158,  160,  this  lan- 
guage—  quoted  with  approval  in  Barney  r. 
Baltimore,  6  Wall.  280,  284,  18  L.  ed.  825, 
826,  and  again  in  Waterman  i?.  Canal- 
Louisiana  Bank  &  T.  Co.,  215  U.  S.  33,  48, 
54  L.  ed.  80,  86,  30  Sup.  Ct.  Rep.  10 —  was 
used  to  describe  parties  so  indiapeneable  that 
a  court  of  equity  will  not  proceed  to  final 
decision  without  them,  viz.: 

** '  Persons  who  not  only  have  an  inter- 
est in  the  controversy,  but  an  interest  of 
such  a  nature  that  a  final  decree  cannot  be 
made  without  either  affecting  that  interest, 
or  leaving  the  controversy  in  such  a  condi- 
tion that  its  final  termination  may  be  wholly 
inconsistent,  with  equity  and  good  con- 
science.' 

"  The  case  we  are  considering  is  essentially 
one  on  the  part  of  the  petitioner  to  protect 
from  interference  by  striking  former  em- 
ployees of  the  Tool  Company,  the  contract 
which  that  company  had  with  the  men  em- 
ployed by  it  to  take  their  places.  Peti- 
tioner's claim  of  right,  the  validity  of  which 
we  are  not  called  upon  to  determine,  is  rested 
wholly  upon  the  contract  of  the  Tool  Com- 
pany with  its  employees,  and  the  character 
and  construction  of  that  contract  of  employ- 
ment must  inevitably  be  passed  upon  in  any 
decision  of  the  caae;  and,  obviously,  if  the 
petitioner  should  fail  in  such  a  suit  as  this, 
with  the  Tool  Company  not  a  party,  any 
decree  rendered  would  not  prevent  a  reliti- 
gating  of  the  same  questions  in  the  same  or 
in  any  other  proper  court,  and  it  would  set- 
tle nothing. 

"  Thus,  if  the  Tool  Company  be  considered 


ai  having  any  corporate  existence  whatever 
separate  from  that  of  the  petitioner,  it  muat 
have  an  interest  in  the  controversy,  involved 
in  such  a  case  as  we  have  here,  of  a  nature 
such  that  a  final  decree  could  not  be  made 
without  affecting  that  interest,  and  perhaps 
not  without  leaving  the  controversy  in  a  con- 
dition wholly  inconsistent  with  that  equity 
which  seeke  to  put  an  end  to  litigation  by 
doing  complete  and  final  justice;  and  there- 
fore it  must  be  concluded  that  it  was  an 
indispensable,  party,  within  the  quoted  long 
establiehed  rule." 

Receiver. —  Where  an  attempt  is  made  to 
take  property  out  of  the  receiver's  posses- 
sion, then  he  is  a  proper  party  to  litigation, 
and  where  relief  is  sought  against  his  acts 
as  such  receiver  he  is  the  proper  party 
litigant.  But  where  the  litigation  affects 
the  rights  of  parties  in  property  not  in  his 
hands,  or  asserts  rights  in  such  property 
without  disturt)ing  his  possession  thereof,  he 
is  not  a  proper  party,  much  lees  an  indis- 
pensable party,  to  such  litigation.  U.  S. 
Mortg.,  etc,  Co.  v.  Missouri,  etc.,  R.  Co., 
(C.  C.  A.  6th  Cir.  1921)   269  Fed.  497. 

Suit  to  cancel  pooling  agreement. —  Where 
it  is  alleged  that  the  purpose  of  a  voting 
pool  consisting  of  a  majority  of  the  stock- 
holders of  a  corporation  was  the  appoint- 
ment of  one  of  tiiem  as  sales  agent  of  the 
corporation;  in  a  euit  to  cancel  the  agree- 
ment and  enjoin  the  appointment,  it  has  been 
held  that  euch  person  is  an  indispensable 
party.  Consolidated  Textile  Corp.  9.  Dickey, 
(N.  D.  Ga.  1920)   266  Fed.  587. 

Suit  to  caacel  railroad  leaaei. —  In  a  suit 
to  cancel  railroad  leases  a  atate  is  not  an 
indispensable  party  on  the  ground  that  if 
the  same  are  abrogated,  in  a  suit  between 
the  parties  thereto,  these  parties  become 
liable  to  a  suit  by  the  state  under  her  laws 
governing  the  relations  between  railroad  cor- 
porations and  the  state.  Nor  is  a  receiver 
of  another  company  which  is  the  holder  of 
bonds  of  the  lessor  company  an  indispensable 
party  on  the  ground  that  a.  part  of  the  con- 
tract between  the  lessor  and  lessee  is  that 
the  lessee  shall  pay  the  interest  on  said 
bonds,  the  payment  to  be  made  directly  to 
the  bondholders,  who  are  made  appointees 
to  receive  the  same.  U.  S.  Mortg.,  etc.,  Co. 
V.  Missouri,  etc.,  R.  Co.,  (C.  C.  A.  5th  Cir. 
1921)   272  Fed.  458. 

Suit  by  grantee  of  oil,  gas  and  mineral 
rights. — A  grantor  of  his  oil,  gas  and  mineral 
rights  in  certain  lands  who  has  an  interest 
in  the  profits  made  and  a  right  of  re-entry 
on  condition  broken  is  an  indispensable  party 
plaintiff  to  a  suit  by  the  grantee  to  enjoin 
third  parties  from  resisting  or  contesting 
the  complainant'a  right  of  entry  and  use 
of  certain  of  the  premises  conveyed.  Asso- 
ciated Oil  Co.  V.  Miller,  (C.  C.  A.  5th  Cir. 
1920)    269  Fed.   16. 

Dismissal  as  to  diapenaable  parties. —  In 
the  determination  of  the  jurisdicti(xi  of  the 
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national  courts  indispensable  parties  only 
should  be  considered,  because  all  others  may 
be  dismissed  or  disregarded,  if  their  presence 
would  oust  the  jurisdiction  of  the  court  or 
restrict  the  right  of  the  plaintiff.  Where  the 
court  has  jurisdiction  of  the  subject-matter 
and  the  parties,  the  bill  may  be  dismissed 
as  to  any  defendant  who  is  not  an  indis- 
pensable party  to  the  suit  and  reUined  as 
to  other  defendants.  Jennings  v,  U.  S.,  (C. 
C.  A.  8th  Cir.  1920)  264  Fed.  399. 

If  there  is  any  part  of  the  relief  sought 
as  to  which  a  person  who  resides  in  another 
state  is  not  an  indispensable  party  the  bill 
will  be  retained  for  that  purpose.  Consoli- 
dated Textile  Corp.,  (C.  C.  A.  6th  Cir.  1921) 
269  Fed.  942. 

17.  Beprewntatwe  Parties  (p.  962) 

Rule  stated. —  To  the  same  effect  as  the 
original  annotation,  see  New  York  Evening 
lV)6t  Co.  V.  Chaloner,  (C.  C.  A.  2d  Cir. 
1920)  265  Fed.  204;  petition  for  certiorari 
dismissed,  (1920)  252  U.  S.  591,  40  S.  Ct. 
396,  64  U.  S.  (L.  ed.)  731.  See  also  (S.  D. 
K.  Y.  1919)   260  Fed.  335. 

IS,  Interveners  and  Substituted  Parties 

(p.  963) 

Intervention    of    resident    parties. —  The 

Jurisdiction  of  a  federal  district  court  of  a 
suit  against  a  fraternal  benefit  association 
and  its  officers,  all  residents  and  citizens  ot 
the  state,  brought  and  prosecuted  by  a  large 
number,  all  nonresidents,  of  a  class  of  benefit 
certificate  holders,  for  the  benefit  of  all  the 
members  of  the  class,  could  not  have  been 
defeated  by  the  intervention  as  plaintiffs 
of  other  members  of  the  class,  who  were 
citizens  of  the  same  state  as  were  defendants. 
Supreme  Tribe  of  Ben-Hur  v.  Cauble,  (1921) 
255  U.  S.  356,  41  Sup.  Ct.  338,  65  U.  6. 
(L.  ed.)  — ,  reversing  (D.  C.  Ind.  1920)  264 
Fed.  247. 

XIII.  Sthtb  between  Citizens  of  State  and 
FoBEiON  State,  Otizen  or  Subject 

1.  Citizen  of  Btate  and  Citueen  or  Buhjeot  of 

Foreign  State 

a.  In  General   (p.  971) 

A  United  States  court  is  not  deprived  of 
its  jurisdiction  of  a  suit  to  annul  a  mortgage 
brought  by  a  citizen  of  a  state  against  a 
eitizen  of  a  foreign  country  found  in  the 
state,  because  of  the  fact  that  the  land  sub- 
ject to  the  mortgage  is  located  in  the  foreign 
country.  Frontera  Transp.  Co.  r.  Abaunza, 
(C.  C.  A.  5th  Cir.  1921)   271  Fed.  199. 

XVI.  Suits  by  Assignees 
7.  Applicability 

b.  Application  with  Regard  to  Persan« 

(p.  982) 

Notes  payable  to  broker.— Where  notes 
Issued  by  a  county  were  made  payable  to  one 
who  was  employed  as  a  mere  broker  and 


agent  to  sell  the  notes  and  who  ncfver  ad- 
vanced any  money  or  credit  on  them,  or 
became  at  any  time  a  creditor  of  the  county, 
one  who  purchased  such  notes  from  the 
broker,  though  in  form  an  assignee,  is  in 
substance  an  original  creditor  and  as  such 
can  maintain  a  suit  against  the  county. 
Commercial  Trust  Co.  v.  Laurens  County, 
(S.  D.  Ga.  1920)  267  Fed.  901. 

8.  Matters  Relating  to  Jurisdiction  (p.  984) 

Actual   relation   of  parties  controls. —  In 

Commercial   Trust   Ca   v.   Laurens  County, 

(S.    D.   Ga.    1920)    267    Fed.    897,    a  bank 

executed  under   its   corporate  seal  a  paper 

as  follows: 

"The  county  of  Laurene,  Georgia,  having 
duly  executed  its  notes  aggregating  in  the 
sum  of  seventy-five  thousand  dollars,  under 
and  by  virtue  of  a  resolution  adopted  by 
the  board  of  commissioners  of  roads  aiid 
revenues  of  said  county  at  regular  meeting 
on  January  10,  1918,  said  notes  being  exe- 
cuted by  the  treasurer  and  conunissioners  of 
Laurens  county,  Georgia,  and  bearing  date 
of  Janixary  10,  1918,  and  payable  to  the 
order  of  Frank  Scarboro  Company  on  De- 
cember  31,  1918,  we  hereby  agree  to  honor 
and  charge  only  warrants  of  the  county  of 
Laurens,  Georgia,  as  drawn  by  the  proper 
officer  of  said  county,  against  the  proceeds 
of  these  notes,  and  hold  all  of  said  warrants, 
uncanceled,  subject  to  the  order  of  Frank 
Scarboro  Company,  or  the  holder  or  holders 
of  said  notes,  until  the  notes  as  above  men* 
tioned  and  referred  to  are  fully  paid  and 
satisfied,  after  which,  on  presentation  to  us 
of  the  notes  bearing  evidence  of  due  and 
proper  cancellation,  we  will  then  cancel  and 
turn  over  to  the  proper  officer  all  of  said 
warrants.'^ 

The  plaintiff  purchased  of  the  Scarboro 
Company  $80,000  of  the  notes  which  were 
accompanied  with  copies  of  the  above  agree* 
ment,  relying  on  the  faith  thereof,  and  tlie 
proceeds  of  the  notes  were  deposited  in  the 
bank  and  were  used  as  agreed  in  taking  up 
warrants  of  the  county.  It  was  held  that  a 
federal  court  of  equity  had  jurisdiction  of 
a  suit  against  the  county  to  enforce  ite 
liability  on  the  warrants.     The  oourt  said: 

"The  plaintiff  is  suing  only  in  respect  of 
the  county  warrants,  which  were  never  in 
the  name  of,  nor  owned  by,  Scarboro  Com- 
pany. Its  claim  is  a  direct  one  against  the 
county.  The  undertaking  of  the  iMink  as  to 
the  payment  of  the  money  was  not  addressed 
to  Scarboro  Company,  more  than  to  any  other 
holder  of  the  notes,  and  was  never  transferred 
to  plaintiff,  nor  is  it  the  basis  of  the  suit. 
It  is.  only  evidence  in  the  case  to  define  the 
relation  between  plaintiff  and  the  bank,  and 
to  show  the  intent  with  which  the  warrants 
were  taken  up.  It  is  likewise  immaterial 
that  this  imdertaking  was  never  entered  on 
the  minutes  of  the  county  commissioners  as 
a  contract  of  the  county,  and  that  it  does 
not  purport  to  bind  the  county.     Like  im- 
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materiality  exists  as  to  the  failure  to  allege 
that  the  arrangement  with  Scarhoro  Com- 
pany to  sell  the  note©  was  entered  on  the 
minutes,  so  as  to  bind  the  county.  Such 
failure  might  affect  the  right  of  the  Scar- 
horo Company  to  collect  compensation,  but 
touches  no  right  of  plaintiff.  The  bill  seeks 
substantially  to  enforce  liabilities  against  the 
county,  represented  by  its  warrants,  which 
the  county  owed  independ«ntly  of  any  deal- 
ings with  or  through  Scarboro  Company, 
and  the  equity  of  the  plaintiff,  so  far  from 
being  destroyed  by,  arises  out  of,  the  in- 
validity of  the  proceedings  with  and  through 
the  Scarboro  Company." 

XVIII.   ANCnXABT  PBOCEEDIlTGfl 

2.  Jurisdiction  in  General  (p.  989) 
When  ancillary  relief  may  be  had  gener- 
ally.—  Sometimes  by  means  of  an  ancillary 
bill  or  an  intervening  petition  a  federal 
court  hears  and  determines  a  nonfederal  con- 
troversy between  citizens  of  the  sanie  state; 
hut  that  occurs  only  in  those  cases  in  which 
the  federal  court  is  already  properly  in 
possession  of  a  res  and  the  determination 
of  the  intrastate  nonfederal  controversy  is 
necessary  to  a  just  administration  of  the  res. 
Supreme  Tribe  of  Ben  Hur  t?.  Cauble,  (D.  C. 
Ind.  1920)   264  Fed.  247. 

3.  Particular  Proceedings  and  Matters 

d.  Enforcement  of  Liens  (p.  993) 

Eatabliahment  of  lien  against  property 
JudiciaUy  sold.— A  bill  filed  by  the  grantee 
of  the  purchaser  of  real  property  at  a  sale 
under  a  federal  court  decree,  which  seeks  to 
restrain  the  enforcement  of  a  judgment  of 
a  state  court  establishing  a  superior  title  in 
another,  or  any  interference  with  complain- 
ant's possession,  is  not  ancillary  (so  as  to  be 
justifiable  in  the  federal  courtfit  without 
diversity  of  citizenship)  to  the  original  suit 
in  the  federal  court,  which  was  one  for  the 
sale  of  land  which  a  municipal  corporaticm 
held  as  trustee  to  secure  the  payment  of 
certain  drainage  warrants,  to  which  suit 
neither  defendant  nor  any  predecessor  in 
interest  was  a  party.  New  Orleans  Land 
Co.  V,  Leader  Realty  Co.,  (1921)  265  U.  S. 
266,  41  Sup.  Ct.  269,  66  U.  S.   (L.  ed.)   — . 

j.  Receivers  (p.  997) 
An  application  for  an  injunction  to  restrain 
interference  with  the  operations  of  a  receiver 
may  be  brought  as  ancillary  to  the  action  in 
which  the  receiver  was  appointed.     Westing- 
house  Electric,  etc.,  Co.  v.  Richmond  Light, 
etc.,  Co.,   (E.  D.  N.  Y.  1920)   2fi7  Fed.  493. 
Pleading. — ^Ancillary    proceedings    to    re- 
•train  the  doing  of  acts  interfering  with  one 
as  receiver  do  not  require  the  employment 
of  pleadings  such  as  would  be  necessary  in 
the  inetitution  of  an  action.     Westinghouse 
Electric,  etc.,   Co.   v.   Richmond   Light,  etc., 
•  Co.,   (£.  D.  N.  Y.  1920)   267  Fed.  493. 
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par.  second.      [First  ed.,  1912 
Supp.,  p.  139.] 

Jurisdiction  not  divested  by  stay  of  execu- 
tion of  sentence  pending  trial  in  state  court. 
— ^An  order  staying  execution  of  a  sentence 
in  a  federal  court  and  permitting  the  accused 
while  in  the  custody  of  the  United  SUtes 
marshal  to  be  tried  in  the  state  court  for  a 
violation  of  a  state  law,  does  not  divest  the 
federal  court  of  jurisdiction.  Ea  p.  Sichof- 
sky,  (S.  D.  Cal.  1921)  273  Fed.  694,  holding, 
however,  that  an  order  would  be  entered 
recalling  the  commitment  and  decreeing  its 
amendment,  to  the  effect  that  the  term  of 
imprisonment  heretofore  adjudged  upon 
petitioner  would  begin  to  run  as  fronj  the 
date  of  pronouncement  of  the  aforementioned 
judgment  herein. 

Vol.  IV,  p.  1005,  Jud.  Code,  sec.  24, 

par.    third.      [First    ed.,    1912 
Supp.,  p.  139.] 

II.  Nature   and   scope  of  jurisdiction. 
1.  In  general. 

III.  Jurisdiction  of  state  courts. 

1.  Generally. 

IV.  Saving  of  conamon-law  remedy. 
V.  Concurrent  jurisdiction. 

VIII.  Contracts   within    admiralty   jurisdic- 
tion. 
I.  Shipbuilding  contracts. 
13.  Affreightment       and       charter- 
parties. 
IX.  Foreign  persons  or  property. 
XII.  Salvage. 
XIII.  Maritime  contract. 
XV.  Mixed  contract. 
XX.  Torts. 

1.  In  general. 

2.  Locality  of  injury  complained  of. 
6.  Right  of  action  for  death. 

II.  Natube  and  Scope  op  Jubisdiction 
1.  In  General  (p.  1006) 

In  admiralty  a  decree  awarding  affirmative 
relief  in  favor  of  a  claimant  or  respondent, 
as  the  case  may  be,  cannot  be  made  in  the 
original  action.  The  answer  can  go  only  so 
far  as  may  reduce  or  completely  set  off  the 
award  in  favor  of  libelant.  The  Jane  Palmer, 
(S.  D.  N.  Y.   1920)    270  Fed.   609. 

III.  JuBiSDicfrroN  op  State  (Doubts 
1.  GeneraUy   (p.  1007) 

A  suit  for  personal  injury  which  was 
sustained  while  maritime  services  were  being 
performed  may  be  maintained  in  the  state 
court.  Ross  V.  Pacific  Steamship  Co.,  (D. 
C.  Ore.  1921)   272  Fed.  538. 
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IV.  Saving  of  Common-law  Hemedt 

(p.  1008) 

To  the  8am«  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Crane  v. 
Pacific  Steamship  Co.,  (D.  C.  Ore.  1921) 
272  Fed.  204.  Ross  v.  Pacific  Steamship  Co., 
(D.  C.  Ore.  1921)   272  Fed.  638. 

The  jurisdiction  conferred  by  this  section 
gives  the  district  courts,  within  the  limi- 
tations expressed,  jurisdiction,  where  the 
state  courts  would  have  jurisdiction,  so  that 
causes  arising  out  of  maritime  rights  may 
be  brought  in  the  federal  courts  in  all  cases 
where  they  may  be  brought  in  the  state 
courts,  subject  to  diversity  of  citizenship 
and  jurisdictional  amount,  but  the  rights  of 
the  plaintiff  may  be  enforced  only  according 
to  maritime  law.  Berg  v.  Philadelphia,  etc, 
R.  Co.,   (E.  D.  Pa.   1920)    266  Fed.  591. 

One  injured  by  a  maritime  tort  can  main- 
tain an  action  in  pers<mam  against  his  em- 
ployer therefor  in  a  common  law  court. 
Crane  v.  Pacific  Steamship  Co.,  (D.  C.  Ore. 
1921 )  272  Fed.  204. 

■ 

V.   CONCUBRENT  JURISDICTION    (p.    1010) 

To  the  same  effect  as  the  original  anno- 
tation, see  Proctor  v.  Dillon,  (1920)  235 
Mass.  538,  129  N.  E.  265. 

Power  of  equity  to  enjoin  rait. — As  to  the 
power  of  a  court  of  equity  to  enjoin  a  suit 
in  the  admiralty  court  it  is  said: 

*'  It  is  a  well-settled  rule  of  law  that, 
where  a  lien  or  claim  upon  the  thing  is 
given  by  the  maritime  law,  admiralty  alone 
has  jurisdiction  to  enforce  it  by  a  proceed- 
ing in  rem;  but  this  doee  not  deprive  a 
court  of  equity  in  a  proper  case  of  the  power 
of  maintaining  the  status  quo.  It  makes  no 
difference  that  the  res  is  beyond  the  terri- 
torial jurisdiction  of  the  tribunal,  the  parties 
being  before  the  court,  since  the  defendant 
may  nevertheless  be  compelled  to  do  all  the 
things  required  by  the  lex  loci  rei  sitae." 
Hyafill  V.  Buffalo  Marine  Constr.  Co.,  (W. 
D.  N.  Y.  1919)  266  Fed.  653. 

VIII.  GoNTBACTS  Within  Admiralty  Juris- 
diction 

1.  Shipbuilding  Contracts  (p.  1014) 
A  contract  to  build  a  vessel  is  nonmari- 
time.     The  Susquehanna,    (C.  C.  A.  2d  Cir. 
1920)   267  Fed.  811. 

Furnishing  materiala,  etc.,  to  launched 
vesseL — A  contract  to  furnish  the  materials, 
work,  and  labor  for  the  completion  of  a  ves- 
sel, made  after  such  vessel  was  launched, 
but  while  not  yet  sufficiently  advanced  to 
discharge  the  functions  for  which  she  was 
intended,  is  not  within  the  admiralty  and 
maritime  jurisdiction.  Thames  Towboat  Co. 
V.  The  Schooner  Francis  McDonald,  (1920) 
254  U.  S.  242,  41  S.  Ct.  65,  65  U.  S.  (L.  ed.) 
— ,  wherein  the  court  said: 

"  Under  decisions  of  this  court  the  settled 
rule  ia  that  a  contract  for  the  complete  con- 
struction of  a  ship,  or  supplying  materials 


therefor,  is  nonmaritime,  and  not  within  the 
admiralty  jurisdiction.  People's  Ferry  Oo. 
r.  Beers,^20  How.  393,  15  L.  ed.  9dl;  Roach 
V.  Chapman,  22  How.  129,  1«  L.  ed.  204; 
Edward*  t*.  Elliott,  21  Wall.  532,  22  L.  od. 
487;  The  Winnebago,  205  U.  S.  354,  363,  51 
L.  ed.  836,  841,  27  Sup.  Ct  Rep.  509;  North 
Pacific  S.  S.  Co.  r.  Hall  Bros.  IMarine  R. 
&  Shipbuilding  Co.,  249  U.  8.  119,  125.  63 
L.  ed.  510,  612,  39  Sup.  Ot.  Rep.  221. 

"  But    counsel    for    appellant    insist    that 
there  is  a  broad  distinction  between  such  a 
contract  and  one  for  work  and  material  to 
finish  a  vessel  after  she  has  been  launched 
and  is  water-borne.    In  support  of  this  posi- 
tion they  rely  upon  The  Eliza  Ladd   (1875) 
3    Sawy.    519,    Fed.    Caa.    No.    4,364;    The 
Revenue   Cutter    (1877)    4  Sawy.    143,   Fed. 
Gas.  No.   11,714,— both  by  Judge  Deady,  in 
the  United  f^tates  district  court  for  Oregon; 
The  Manhattan,  district  court  for  Washing- 
ton  (1891)   46  Fed.  797,  which  followed  the 
district    court    for    Oregon;    and   Tucker    r. 
Alexandroff,    183   U.  S.   424,   438,   46  L.  ed. 
264,  270,  22   Sup.   Ct.   Rep.    195.     The  first 
three   cases    are  directly    in    point,   hut   are 
opposed    by    many    of    no    less    authority. 
Tucker  v.  Alexandroff  must  be  read   in  the 
light  of  the  particular  matter  under  consid- 
eration,—  detention   of    a   foreign   seaman, — 
and  the  conclusion  announced  that  after  the 
vessel  was  launched  '  she  was  a  ship  within 
the  meaning  of  the  treaty.'    The  court  had 
no  immediate  concern  with  contracts  for  ship 
conatruction,   and   there  was   no  purpose  to 
lay    down    any    definite    rule    applicable    to 
them.      On    the    other    side,    the    following 
cases   are    cited,    and   they  'are   entitled    to 
the  greater  weight:      The  Isosco,    1   Brown, 
Adm.  495,  Fed.  Cas.  No.  7,060;  The  Pacific, 
5   Hughes,   257,  9   Fed.   120;    The  Count  de 
T^sfveps,  17  Fed.  460;  The  Glenmont,  32  Fed. 
703  and  34  Fed.  403;  The  Paradox,  61  Fed. 
860;  Mc^llaster  v.  One  Dredge,  95  Fed.  832; 
The  United  Shores,  193  Fed.  552;  The  Dredge 
A,  217  Fed.  617;  The  Winnebago,  205  U.  S. 
354,  363,  51  L.  ed.  836,  841.  27  Sup.  Ct.  Rep. 
509;    North  Pacific  S.  S.  Co.  r.  Hall   Bros. 
Marine  R,  &  Shipbuilding  Co.,  249  U.  S.  119, 
125,  63  L.  ed.  510,  512,  39  Sup.  Ct.  Rep.  221. 
**  Notwithstanding   possible   and    once   not 
inappropriate  criticism,  the  doctrine  is  now 
firmly  established  that  contracts  to  construct 
entirely  new  ships  are  nonmaritime  because 
not  nearly  enough  related  to  any  rights  and 
duties  pertaining  to  commerce  and  naviga- 
tion.     It   is   said   that   in   no   proper   sense 
can  they  be  regarded  as  directly  and  imme- 
diately  connected   with   navigation    or   com* 
merce    by    water.      Edwards    t?.    Elliott,    21 
Wall.  532,  554,  555,  22  L.  ed.  487,  491,  492; 
The  William  Windom,  73  Fed.  496;   Pacific 
Surety  Co.  r.  Leatham  &  S.  Towing  &  Wreck- 
ing Co.,  80    C.  C.  A.  670,  151  Fed.  440.    And 
we   think   the    same    reasons   which   exclude 
such   contracts   from   admiralty   jurisdiction 
likewise  apply  to  agreements  made  after  ihM 
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hull  is  in  the  water,  for  the  work  and  mate- 
rial necessary  to  consummate  a  partial  con- 
struction and  bring  the  vessel  into  condi- 
tion to  function  as  intended." 

A  contract  to  reconstruct  a  vessel,  such  for 
instance  as  a  contract  to  lengthen  a  vessel 
which  has  long  been  employed  in  navigation 
is  maritime  in  character.  The  Susquehanna, 
(C.  C.  A.  2d  Cir.  1920)   267  Fed.  811. 

13.   Affreightment   and   Charter- Parties 

(p.  1017) 

An  informal  charter  is  a  contract  over 
which  admiralty  has  jurisdiction.  American 
Hawaiian  Steamship  Co.  v.  Willfuehr,  (D.  C. 
Md.   1921)    274  Fed.  214. 

IX.  FoBEiON  Persons  ob  Pbopebtt  (p.  1019) 

"A  sovereign  friendly  power  has  no  more 
right  to  oust  the  court  of  jurisdiction  than 
has  a  private  party.  If  such  a  sovereign 
power  seeks  our  courts,  it  must  comply  with 
our  substantive  law  and  our  procedure  and 
it  is  protected  only  to  the  extent  of  the 
immunity  discussed  in  Kingdom  of  Rou- 
mania  t*.  Guaranty  Trust  Co.,  250  Fed.  341, 
162  C.  C.  A.  411.  It  must,  for  instance, 
give  security  for  costs.  Honduras  r.  Soto, 
112  N.  Y.  3i0,  19  N.  E.  845,  2  L.  R.  A.  642, 
8  Am.  St.  Rep.  744.  It  could  not  raise  the 
point  against  a  set-off,  otherwise  appropri- 
ate, which  might  be  pleaded  against  it,  and 
therefore  the  arbitration  clause  cannot  be 
availed  of  by  or  against  it  to  oust  our  courts 
of  jurisdiction."  The  Jane  Palmer,  (S.  D. 
N.  Y.  1920)   270  Fed.  609. 

Vessel  belonging  to  foreign  government  — 
manner  of  making  objection. — The  objection 
that  a  vessel  libeled  was  owned  by  a  foreign 
government,  and,  at  the  time  of  arrest,  was 
in  the  possession  of  such  government,  should 
come  through  official  channels  of  the  United 
States,  and  not  by  way  of  a  direct  sugfrestion 
of  the  Ambassador  of  such  foreign  govern- 
ment, and  an  accompanying  certificate  of  the 
Secretary  of  State  that  such  Ambassador 
is  the  duly  accredited  representative  of  such 
foreign  government  gives  no  sanction  to  such 
suggestion.  The  Pesaro,  (1921)  255  U.  S. 
216,  41  S.  Ct.  308,  65  U.  S.  (L.  ed.J  — . 

XTI.  Salvage  (p.  1021) 

Vessel  under  requisition  by  foreign  nation. 
—  In  an  action  in  personam  against  the 
owner  of  a  vessel  for  salvage  services,  such 
vessel  may  be  attached  though  she  be  at  the 
time  under  charter  to  a  foreign  government 
and  in  the  actual  possession  of  that  govern- 
ment. Maru  Nav.  Co.  r.  Societa  Commer- 
cial©, etc.,   (D.  C.  Md.  1921)   271  Fed.  97. 

XIII.  Maritime  Contract   (p.  1022) 

Storage  contract. — As  a  corollary  to  the 
rule  that  an  action  will  not  lie  in  admiralty 
for  breach  of  a  contract  leading  to  the  exe- 
cution of  a  maritime  contract,  an  admiralty 


court  has  no  jurisdiction  over  a  contract  to 
procure  permanent  storage  for  all  or  a  part 
of  a  cargo  after  it  has  been  unloakided. 
Gowanus  Storage  Co.  v.  U.  S.  Shipping 
Board  Emergency  Fleet  Corp.,  (E.  D.  N.  Y. 
1921)   271  Fed.  528. 

XV.  Mixed  Contract   (p.  1024)- 

Where  a  contract  is  separable  a  court  of 
admiralty  has  jurisdiction  over  that  part  of 
it  which  is  of  a  maritime  nature,  though  it 
would  not  have  such  jurisdiction  unless  the 
cause  of  action  were  separable.  Gowanus 
Storage  Co.  v,  U,  S.  Shipping  Board 
Emergency  Fleet  Corp.,  (E.  D.  N.  Y.  1921) 
271  Fed.  528. 

XX.  Torts 

1.  In  General  (p.  1026) 

To  the  same  effect  as  first  paragraph  of 
original  annotation,  see  \Miite  v.  John  W. 
Cowper  Co.,  (C.  C.  A.  2d  Cir.  1921)  271  Fed. 
4f23. 

When  a  right  to  recover  for  a  maritime 
tort  has  been  created  by  a  state  law,  the 
admiralty  court«  of  the  United  States  may 
enforce  it.  Earles  t*.  Howard,  (D.  C.  Me, 
1920)  268  Fed.  94,  so  holding  where  a  state 
law  gave  a  right  to  recover  for  instantane- 
ous death  while  employed  on  a  steamship. 

Actions  arising  out  of  a  maritime  tort 
and  giving  rise  to  a  maritime  lien  are  not 
subject  to  the  rules  of  the  common  law 
courts  or  to  the  statutes  of  a  state.  The 
Lafayette,  (C.  C.  A.  2d  Cir.  1920)  269  Fed. 
917. 

Enforcement  of  claim  based  on  statute 
both  penal  and  compensatory. — Although  it 
is  declared  to  be  doubtful  whether  courts  of 
admiralty  will  enforce  a  claim  bottomed  on 
a  mere  penal  statute  yet  it  has  been  said 
that  they  will  assume  jurisdiction  where  a 
statute  is  both  penal  and  compensatory,  as 
for  instance,  where  it  is  penal  up  to  the  mini- 
mum amount  of  recovery  and  compensatory 
thereafter  up  to  the  maximum  amount  of  re- 
covery permitted.  In  re  St.  Louis,  etc., 
River  Packet  Co.,  (E.  D.  Mo.  1920)  266 
Fed.  919. 

State  Workmen's  Compensation  Law  has 

no  application  to  an  injury  to  a  longshore- 
man injured  while  unloading  a  vessel,  the 
amendment  of  1917  (Fed.  Stat.  Ann.  1918 
Supp.  p.  414)  having  been  held  to  be  in- 
valid. Lawson  v.  New  York,  etc..  Steam- 
ship Co.,    (1921)    148  La.  290,  86  So.  815. 

2.  Locality  of  Injury  Complained  of 
(p.    1027) 

In  general. —  In  case  of  an  injury  to  a 
seaman  arising  out  of  a  tort  which  is  mari- 
time, an  admiralty  court  has  jurisdiction 
and  the  lex  loci  delicti  applies.  The  Hanna 
Nielsen,  (C.  C.  A.  2d  Cir.  1921)  273  Fed. 
171,  modifying  (E.  D.  N.  Y.  1920)  267  Fed. 
729. 
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Assaults. — A  court  of  admiralty  has  juris- 
diction of  an  action  to  recover  damages  for 
an  assault  committed  on  board  a  vessel  by 
the  master  while  the  boat  was  being  un- 
loaded. The  Whisper,  (G.  C.  A.  6th  Cir. 
1920)   268  Fed.  464. 

6.  Right  of  Action  for  Death  (p.  1031) 

Rule  stated. — While  a  suit  in  admiralty 
cannot  be  maintained  to  recover  damages 
for  death  by  wrongful  act  or  negligence  on 
the  high  seas  or  navigable  waters  in  the 
absence  of  a  federal  or  state  statute  giving 
a  right  of  action  therefor,  where  a  state 
statute  gives  such  a  right  of  action  it  is  en- 
forceable in  the  admiralty  courts  if  the 
facts  are  such  as  would  bring  the  case  .within 
the  maritime  jurisdiction  if  death  had  not 
resulted.  White  t?.  John  W.  Cowper  Co., 
(C.  C.  A.  2d  Cir.  1921)   271  Fed.  423. 

Vol.  IV,  p.  1034,  Jud.  Code,  sec.  24, 

par.    fifth.      [First    ed.,     1912 
Supp.,  p.  139.] 

Jurisdiction  —  In  gener<U. —  Under  this  sec- 
tion the  court  has  jurisdiction  of  all  suits 
arising  under  the  revenue  laws,  regardless 
of  anwunt.  Accardo  v.  Fontenot,  (£.  D.  La. 
1920)  269  Fed.  447. 

Vol.  IV,  p.  1036,  Jud.  Code,  sec.  24, 

par.    sixth.      [First    ed.,    1912 
Supp.,  p.  139.] 

Amount  involved. — The  question  of  the 
amount  involved  is  not  important  in  deter- 
mining the  jurisdiction  of  the  federal  court. 
Griffith  f?.  W.  S.  Vick  Grocery  Co.,  (CCA 
6th  Cir.  1921)   272  Fed.  246. 

Injunction  against  postal  authorities.— 
**  It  is  the  duty  of  the  Post  Office  Department 
to  deKver  mail  in  so  far  as  it  is  possible  to 
the  individual,  firm,  or  corporation  for 
whom  it  is  intended.  This  is  undoubtedly 
an  important,  and  in  some  instances  a  diffi- 
cult and  delicate,  duty  to  perform,  and  for 
that  reason  a  court  ought  not  lightly  to  in- 
terfere with  the  judgment  and  discretion  of 
the  postal  authorities,  and  a  court  will  not 
do  so,  unless  the  party  seeking  the  injunc- 
tion demonstrates  by  the  evidence  that  he 
ha^  a  clear  right  to  receive  such  mail,  and 
that  the  failure  of  the  postal  authorities 
to  deliver  it  to  him  impairs  a  substantial 
right."  Griffith  v.  W.  S.  Vick  Grocery  Co., 
(C.  C  A.  6th  Cir.  1921)  272  Fed.  246,  so 
declaring  in  granting  an  injunction  relating 
to  the  delivery  of  mail  similarly  addressed 
to  a  competing  firm. 

Pleading. — ^"The  mere  allegation  that 
'the  matter  in  controversy  arises  under  the 
postal  laws '  is  but  a  conclusion  of  law.  If 
the  facts  pleaded  are  sufficient  to  show  that 
the  controversy  does  arise  under  the  postal 
laws,  then  it  follows  that  it  is  not  necessary 


to  aver,  in  addition  thereto,  the  pleaders' 
conclusion  of  law.  It  also  follows  that;  if 
the  facts  stated  in  the  bill  of  complaint 
show  that  the  controversy  does  not  arise 
under  the  postal  laws  of  the  United  States, 
the  averment  of  the  legal  conclusion  that  it 
does  so  arise  would  necessarily  be  wholly 
disregarded  in  determining  the  jurisdiction 
of  the  court."  Griffith  t;.  W.  8.  Vick  Grocery 
.Co.,   (C  C  A.  6th  Cir.  1921)   272  Fed.  246. 

Vol.  IV,  p.  1037,  Jud.  Code,  sec.  24, 
par.  seventh.    [First  ed.,  1912 

Supp.,  p.  139.] 

I.  Suits  arising  under  patent  laws, 
n.  Suits  arising  under  copyright  laws. 
III.  Suits  arising  under  trademark  lawv. 

I.   SXTITS   ABISIKtt  URDEB   PATDfT  LaWS 

(p.  1037) 

Suit  inyol¥ing  title  to  patent.— "It  has 
been  settled  that,  where  the  title  to  a  patent 
or  any  claim  of  infringement  thereof  is  the 
subject  of  the  suit  in  any  form,  the  federal 
courts  have  exclusive  jurisdiction,  regardless 
of  the  citizenship  of  the  parties,  for  the  rea- 
son that  such  cases  arise  imder  the  patent 
laws."  Lowry  v.  Hert,  (W.  D.  Ky.  1921) 
279  Fed.  698. 

Suits  on  contracts  relating  to  patenta.— 
Where  a  contract  had  been  made  respecting  a 
patent,  and  out  of  which  ccHitract  a  suit 
arose,  or  where  frauda  were  perpetrated  by 
the  parties  to  the  contract,  and  one  of  these 
parties  seeks  relief  on  that  ground,  the  state 
courts  have  exclusive  jurisdiction,  except 
where  there  ie  diverse  citizenship  and  a 
claim  exceeding  $3,000.  Lowry  v,  Hert, 
(W.  D.  Ky.  1921)  27d  Fed.  698. 

II.  Suits  Asisnro  Ukdeb  Coptbioht  Laws 

(p.  1045) 

Suit  involving  contract — If  the  suit  is 
one  brought  to  enforce  a  right  based  upon 
a  contract  which  relates  to  a  copyrighted 
production,  the  suit  is  <me  which  arises  out 
of  the  contract  and  is  not  one  arising  under 
the  copyright  statute,  and  the  federal  courts 
are  without  jurisdiction.  In  line  with  this 
rule  it  is  held  that  a  csiit  to  compel  a  de- 
fendant to  pay  over  royalties  claimed  to  be 
due  under  a  contract  is  not  one  arising  un- 
der the  copyright  laws  of  which  the  federal 
court  has  jurisdicticm.  Danks  v.  Gordon, 
(C.  C.  A.  2d  Cir.  1921)  272  Fed.  821. 

HI.  SuiTB  Abisiho  Undeb  Tbademabk 
Laws  (p.  1047) 

Where  the  parties  are  corporations  of  dif- 
ferent states,  and  the  value  of  the  thing  in 
controversy  exceeds  three  thousand  dollars, 
the  courts  of  the  United  States  may  enforce 
the  common-law  rights  in  a  trade-mark  as 
well  as  against  unfair  competition.     Coca* 
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Cola  Co.  V.  Old  Dominion  Beverage  Corp., 
(C;  C.  A.  4th  Cir.  1921)  271  Fed.  600. 

Vol.  IV,  p.  1047,  Jud.  Code,  sec.  24, 
par.  eighth.     [First  ed.,  1912 

Supp.,  p.  139.] 
Suit  against  Emergency  Fleet  Corporatios. 

—  Since  the  purpose  of  the  Shipping  Board 
Act  (Act  of  Sept.  7,  1916,  ch.  451,  1918 
Supp.  Fed.  Stat.  Ann.  785)  was  to  promote 
the  commerce  of  the  United  States  and  since 
it  applies  only  to  interstate  commerce,  a 
suit  against  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation,  which 
was  organized  under  section  11  of  such  Act, 
is  one  arising  under  a  law  regulating  com- 
merce and  wiUiin  the  jurisdiction  of  a  federal 
court.  Ingram  Day  Lumber  Co.  v.  United 
States  Shipping  Board  Emergency  Fleet 
Corp.,   (S.  D.  Miss.  1920)   267  Fed.  283. 

Vol.  IV,  p.  1048,  Jud.  Code,  sec.  24, 

par.    ninth.      [First    ed.,    1912 

Supp.,  p.  139.] 
Penalties  under  National  ProhibitioB  Act. 

—  Penalties  assessed  under  the  terms  of  the 
National  Prohibition  Act  must  be  collected 
by  a  suit  in  the  district  court  as  authorized 
by  this  section.  Kelly  t?.  Lewellyn,  (W.  D. 
Pa.  1921)   274  Fed.  112. 

Vol.  IV,  p.  1051,  Jud.  Code,  sec.  24, 
par.   fourteenth.      [First   ed., 

1912  Supp.,  p.  140.] 

Sight  under  state  law. —  This  secti(«  is 
inapplicable  to  a  suit  in  equity  by  a  land- 
lord against  his  tenant  and  district  attorney 
of  New  York  county  to  test  the  constitu- 
tionality of  the  "Emergency  Legislation" 
of  1920  passed  in  New  York  to  remedy  the 
housing  situation  arising  during  that  year. 
Marcus  Brown  Holding  Co.  !?.  PoUak,  (S.  D. 
N.  Y.  1920)  272  Fed.  137. 

Right  to  practice  law. —  The  federal  courts 
have  no  power  to  review  the  action  of  a 
state  court  in  refusing  to  license  an  appli- 
cant to  practice  law.  Keeley  v.  Evans, 
(D.  C.  Ore.  1921)  271  Fed.  520,  wherein 
it  was  said: 

**  It  is  beyond  question  that  this,  a  federal 
court,  has  no  power  or  authority  to  review, 
re-ezamine,  or  reverse  the  action  of  the  state 
Supreme' Court  in  denying  a  license  to  prac- 
tice law  in  the  state.  The  United  States 
Supreme  Court  has  so  declared  as  to  its  own 
authority  to  re-examine  or  reverse,  as  a  re- 
viewing body,  the  acticm  of  a  state  court  in 
disbarring  a  member  of  the  bar  of  its  own 
court  Selling  r.  Radford,  243  U.  S.  46, 
60,  37  Sup.  Ct.  377,  61  L.  ed.  585,  Ann.  Cas. 
1917D,  569.  If  that  court  has  no  such  au- 
thority, it  follows,  by  a  much  stronger 
reason,  that  this  court  possesses  none. 


''Nor  can  this  court  interpose  to' give  com- 
plainant affirmative  relief,  such  as  U>  require 
the  Supreme  Court  of  the  state  to  issue  him 
a  license  to  practice  law  in  the  state.  This 
follows  by  reason  of  the  distinct  organization 
of  the  two  courts,  one  being  national  and 
the  other  state,  between  which  there  is  no 
jurisdictional  co-ordination  as  it  respects 
the  administration  of  state  polity.  A  federal 
court  will  administer  the  laws  of  the  state 
in  controversies  in  which  it  is  given  juris- 
diction, but  it  will  not  interpose  to  direct 
or  review  the  administration  of  state  affairs." 

Vol.  IV,  p.  1054,  Jud.  Code,  sec.  24, 
par.  sixteenth.   [First  ed.,  1912 

Supp.,  p.  140.] 

Federal  reterve  hank  as  '^  national  bank- 
ing association." — The  federal  reserve  banks 
created  after  the  Judicial  Code  was  enacted 
are  not  "  national  banking  associations " 
but  for  jurisdictional  purposes,  such  asso- 
ciations are  to  be  deemed  citizens  of  the 
states  in  which  they  are  respectively  located. 
American  Bank,  etc.,  Co.  v.  Federal  Reserve 
Bank,  ( 1921 )  256  U.  S.  — ,  41  Sup.  a.  499, 
65  U.  S.  (L.  ed.)  — ,  reversing  on  other 
grounds  (C.  C.  A.  5th  Cir.  1920)  269  Fed.  4. 

Vol.  IV,  p.  1059,  Jud.  Code,  sec.  24, 
par.  twentieth.    [First  ed.,  i9i^ 

Supp.,  p.  140.] 

Concurrent  jurisdiction  of  conit  of  claims 
and  district  courts. —  In  every  cause  of  which 
the  court  of  claims  has  jurisdiction  the  dis- 
trict courts  have  a  like  jurisdiction,  limited 
only  in  respect  to  the  sum  involved  or  in 
controversy,  and,  of  course,  the  amount  of 
the  judgment  which  can  be  rendered.  Sochis 
V.  U.  S.,  (E.  D.  Pa.  1920)  266  Fed.  446. 

The  fact  that  the  court  of  claims  is  given 
jurisdiction  over  a  particular  class  of  claims 
does  not  prevent  concurrent  jurisdiction 
being  exercised  by  the  district  courts.  Bene- 
dict V.  U.  S.,  (E.  D.  N.  Y.  192Q)  271  Fed. 
714. 

Collector  of  port  of  New  York. —  Under 
this  section  it  is  held  that  a  suit  may  be 
brought  in  the  district  court  against  the 
collector  of  the  port  of  New  York  as  an 
individual  to  recover  money  wrongfully 
exacted  while  acting  under  color  of  office. 
Gilmour  v,  Newton,  (S.  D.  N.  Y.  1920)  270 
Fed.  332,  wherein  it  was  held  that  in  such 
an  action  the  complaint  must  show  either 
that  the  Constitution  and  laws  of  the  United 
States  are  involved  or  contain  an  allegation 
of  diverse  citizenship. 

The  "  fees,  salary  or  compensation..'' —  In 
Reynolds  v.  U.  S.,  (E.  D.  Pa.  1921)  273 
Fed.  534,  the  statement  of  claim  was  held  to 
be  insufficient  to  enable  the  court  to  deter- 
mine whether  the  claim  of  the  plaintiff  was 
one  'Ho  recover  fees,  salary  or  compensation 
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for    official   services "    as  an    officer    of    the 
United  States.     The  court  said: 

"  The  statement  of  claim  carefully  avoids, 
so  far  as  possible,  the  averment  of  any  facts 
from  which  a  finding  could  be  made  from 
the  statement  of  claim  alone.  The  plaintiff 
is  averred  to  have  been  *  employed  ' —  not  to 
have  held  an-  office;  the  defendant  calls  him 
an  officer.  We  do  not  rule  that,  by  stating 
the  facts  as  they  have  been  stated,  the  plain- 
tiff cannot  be  found  to  be  an  officer  within 
the  meaning  of  the  act  of  Congress  with 
which  we  are  now  concerned.  We  rule  only 
that  the  facts  upcm  which  any  ruling  made 
must  be  based  do  not  appear  with  sufficient 
certainty  to  justify  summary  judgment  in 
favor  of  the  defendant. 

"  The  facts  probably  are  that  the  plaintiff 
performed  services  in  a  position  to  which  he 
was  appointed  by  the  Secretary  of  War  by 
authority  of  an  act  of  Congress  conferring 
power  to  make  such  appointments.  If  the 
plaintiff  is  willing  to  meet  now  on  his  own 
statement  of  the  facts  the  question  which  at 
the  trial  he  must  meet,  leave  is  granted  him 
to  amend  his  statement  of  claim,  so  as  to 
present  the  facte  fully,  and  the  defendant 
may  then  meet  it  by  a  motion  to  dismiss 
for  want  of  jurisdiction." 

Failure  to  tranamit  cable  message. — In 
Hiel  V.  U.  S.,  (S.  D.  N.  Y.  1921)  273  Fed. 
729,  it  was  held  that  a  suit  for  failure  to 
transmit  a  cable  message  after  the  President 
had  taken  over  the  cables  could  be  main- 
tained against  the  United  States.  The  court 
said : 

"  Of  course,  the  Tucker  Act  is  not  to  be 
interpreted  verbally;  nor  should  I  think  the 
fact  in  anv  sense  determinative  that  the 
sender  of  a  cable  message  might  sue  the 
telegraph  company  ex  contractu.  The  reason 
why  it  seems  to  me  that  the  act  applies  here 
is  that,  if  the  United  States  had  not  the 
immunity  of  a  sovereign,  there  would  for  the 
foregoing  reasons  have  been  no  breach  of 
positive  duty  (*  subtraction '),  and  there 
would  have  been  a  breach  of  contract.  That 
is  precisely  the  situation  which  the  act  was 
drawn  to  meet.  Congress  meant  to  assume 
liability  for  the  acts  of  such  of  its  agents 
as  had  the  power  in  the  discharge  of  their 
duties  to  assume  or  refuse  engagements  on 
the  faith  of  which  other  citizens  should  rely. 
It  did  not  mean  to  assume  liability  for  the 
proper  discharge  of  duties  which  it  imposed 
upon  those  agents  by  virtue  only  of  positive 
law. 

"  It  was  urged  at  the  bar  that  this  result 
might  expose  the  United  States  to  serious 
loss  and  impede  it  in  the  discharge  of  its 
governmental  functions.  This  is,  of  course, 
an  irrelevant  consideration,  when  the  purpose 
of  the  act  is  clear;  but  here  it  is  out  of 
place  in  any  event.  Whatever  be  the  justi- 
fication in  policy  of  the  sovereign's  im- 
munity, the  first  consideration  ought  to  be 
this:  That  in  the  performance  of  its  volun- 
tary engagements  with  its  citizens  it  should 


conform  to  the  same  standard  of  honorable 
conduct  as  it  exacts  of  them  touching  their 
conduct  with  each  other.  Any  policy  which 
would  exempt  the  I'nited  States  from  the 
scrupulous  performance  of  its  obligations  is 
base  and  mean ;  it  serves  in  the  end  to  bring 
the  United  States  into  contempt,  to  preju- 
dice it  in  its  dealings  when  it  enters  into 
the  common  fields  of  human  intercourse,  and 
to  arouse  the  indignation  of  honorable  men. 
Con  ogress  bv  the  Tudcer  Act  meant  to  avoid 
such  consequences.^' 

Suits  to  recover  for  property  taken  for 
war  purposes. —  In  the  different  war  measures 
enacted  by  Congress  power  was  conferred  to 
take  possession  of  the  property  of  individual 
citizens  for  public  purposes,  and  the  right 
to  institute  proceedings  against  the  United 
States  for  compensation  for  the  property 
taken  was  also  given,  Congress  thereby  gave 
its  consent  to  such  proceedings  being  insti- 
tuted in  those  tribunals  w^hieh  Congress  had 
already  provided  for  the  purpose,  and  had 
intrusted  with  power  to  determine  the  rights 
of  the  claimants  and  of  the  United  States, 
lliis  meant  that  proceedings  might  be  insti- 
tuted in  the  Court  of  Claims,  and  also  that 
they  might  be  instituted  in  any  District 
Court  of  the  United  States,  provided  the  sum 
involved  did  not  exceed  the  limitation  above 
named.  Sochis  v.  U.  S.,  (E.  D.  Pa.  1920) 
266  Fed.  446. 

The  jurisdiction  conferred  by  section  10  of 
the  Act  of  Congress  of  August  10,  1917,  to 
recover  compensation  for  land  requisitioned 
by  the  government  for  war  purposes  was  not 
affected  or  restricted  by  the  limitation  as  to 
amount  contained  in  this  section.  U.  S.  v, 
McGrane,  (C.  C.  A.  3d  Cir.  1921)  270  Fed. 
761. 

3uits  against  Emergency  Fleet  Corpora- 
tion.— A  state  court  has  no  jurisdiction  of 
a  suit  against  the  Emergency  Fleet  Corpora- 
tion. The  corporation  is  a  governmental 
agency  and  suit  against  it  can  only  be 
brought  in  a  federal  court.  Southern  Bridge 
Co.  r.  U.  S.  Shipping  Board  Emergency 
Fleet  Corp.,  (S.  D.  Ala.  1920)   266  Fed.  747. 

A  suit  against  the  Emergency  Fleet  Cor- 
poration for  a  claim  in  excess  of  $10,000 
cannot  be  maintained  in  the  district  court. 
Sloan  Shipyards  Corp.  v.  U.  S.  Shipping 
Board  Emergencv  Fleet  Corp.,  (W.  D.  Wash. 
1921)    272  Fed. 'l32. 

Vol.  IV,  p.  1062,  Jud.  Code,  sec.  24, 
par.  twenty-fourth.    [Fit-st  ed., 

1912  Snpp.,  p.  141.] 

This  section  is  limited  to  allotments  of 
land  by  the  government  to  the  Indians  and 
does  not  refer  to  a  controversy  relating  to 
land  which  has  come  to  one  bv  a  division  in 
severalty  among  the  Seneca  Indians  of  New 
York  from  the  whole  tribe.  U.  S.  v.  Seneca 
Nation  of  Xew  York  Indians,  (W.  D.  N.  Y. 
1921)    274  Fed.  946. 
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Vol.  V,  p.  16,  Jud.  Code,  sec.  28. 

[First  ed.,  1912  Supp.,  p.  144.] 

II.  CJonstruction  of  removal  acts. 
1.  In  general. 

III.  Right  of  removal  in  general. 

1.  Entirely  statutory. 

4.  Waiver  of  right  of  removal, 
a.  In  general. 

IV.  Removable  "euite." 

2.  "Suit." 

10.  Within  original  "  jiirisdiction  by 
this  title." 
a.  In  general. 

d.  Proceedings  for  mandamus. 
V.  Removal  from  and  to  what  court. 

1.  From  what  court. 

2.  To  what  court. 
VI.  Amount  in  controversy. 

1.  Same  as  for  original  jurisdiction. 
4.  Amount  in  dispute,  how  shown. 
a.  In  general. 

c.  In  suits  for  equitable  relief. 
VII.  Suits    under     Constitution,     laws     or 

treaties. 

1.  General  rules  as  to  removability. 

2.  Citizenship  immaterial. 

6.  Nonfederal    united    with    federal 

question. 

10.  Federal  question  must  appear  in 

plaintiff's  pleading. 

11.  Removable  cases. 

i.  Suit    by    or    against    federal 

corporation, 
j.  Miscellaneous  cases. 
VIII.  Proviso  excluding  cases  arising  under 
federal  employers'  liability  act. 
IX.  Citizenship  as  jurisdictional  element. 
4.  State  as  citizen. 

7.  Corporation. 

X.  Diverse    citizenship,    alienage   or    for- 
eign   state    as   ground    for    re- 
moval. 
1.  Same  as  for  original  jurisdiction. 

3.  Several    parties    plaintiff   or    de- 

fendant, 
a.  In  general. 

4.  Fraudulent  joinder  of  defendants. 

a.  As    ground    for    removal    in 
general. 
XI.  Separable    controversy    as    ground    of 
removal. 

3.  Tests  of  separability. 

a.  In  general. 
6.  Proper  or  indispensable  codefend- 

ant. 
10.  Misjoinder  or  multifariousness. 
41.  Action     against     principal     and 

surety. 

XIII.  Who  may  remove  a  suit. 

4.  For  federal  question. 

a.  In  general. 

XIV.  Federal    jurifidi<*tion   to    be    shown   in 

record  on  removal. 
1.  In  iireneral. 


XVI.  Order  of  remand  not  reviewable. 
2.  Indirect  review  forbidden. 

c.  Mandamus   to   take   jurisdic- 
tion. 

Construction  op  Removal  Acts 

1.  In  Oeneral  (p.  27) 

Effect  of  removaL — The  removal  of  a  case 
from  the  state  court  does  not  recreate  it, 
or  give  any  more  life  to  the  original  com- 
plaint which  was  filed  in  the  state  court, 
than  it  then  had.  It  merely  removes  what, 
if  any  suit  was  pending  in  the  state  court, 
and,  if  that  court  had  no  jurisdiction  of  the 
suit  which  was  removed,  then  it  would  be 
the  duty  of  the  federal  court  to  so  declare 
on  the  question  being  properly  raised,  even 
though  such  a  suit  might  have  been  brought 
in  the  federal  court  in  the  first  instance. 
Southern  Bridge  Co.  i'.  U.  S.  Shipping  Board 
Emergency  Fleet  Corp.,  (S.  D.  Ala.  1920) 
206  Fed.  747. 

III.  Right  of  Bcmoval  in  General 
1.  Entirely  Statutory    (p.  31) 

Dependent  on  Act  of  Congress. — To  the 
same  effect  as  the  original  annotation,  see 
Gopcevic  r.  California  Packing  Corp.,  (N.  D. 
Cal.  1921)  272  Fed.  994:  Hall  v.  Payne, 
(D.  C.  Mont.  1921)  274  Fed.  237. 

Statute  must  be  substantially  complied 
with. —  Gopcevic  v.  Oalifomia  Packing  Corp., 
(N.  D.  Cal.  1921)  272  Fed.  994. 

4.  Waiver  of  Right  of  Removal 

a.  In  General  (p.  38) 

Failure  to  raise  objection  in  state  court.^ 
"The  failure  of  plaintiff  to  appear  in  the 
state  court  and  interpose  his  objection  there 
did  not  waive  his  rights  in  the  premises. 
A  motion  to  remand  is  the  proper  and  usual 
method  of  testing  the  sufficiency  and  regu- 
larity of  removal  proceedings.  Indeed,  had 
plaintiff  appeared  in  the  state  court  in  re- 
sponse to  the  notice  of  intended  removal,  that 
court  would  not  have  been  bound  to  recog- 
nize him,  since  objections  to  the  formality 
of  removal  proceedings  are  usually  for  the 
federal  court.  It  is  only  where  the  lack  of 
showing  is -so  wanting  in  substantive  merit 
as  to  clearly  disclose  on  the  face  of  the 
application  that  the  order  should  not  be 
granted  that  a  state  court  is  at  liberty  to 
deny  it."  Gopcevic  v.  California  Packing 
Corp.,   (N.  D.  Cal.  1921)   272  Fed.  994. 

rV.  Removable  "  Suits  " 
2.  "Suit"  (p.  43) 
A  proceeding  under  a  state  road  law  to  fix 
and  collect  an  assessment  of  benefits  against 
a  property  owner  is  a  **  suit "  within  the 
meaning  of  this  section  and  is  removable 
where  the  requisite  elements  of  removability 
exist.  St,  Louis  Southwestern  R.  Co.  f.  Road 
Imp.  Dist.  No.  2,    (C.  C.  A.  8th  Cir.  1920) 
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265  Fed.  524.    Begarding  this  question,  the 
court  said: 

''As  to  the  ruling  of  the  trial  court  in  re- 
fusing to  remand  the  case  to  the  county 
court,  we  are  of  the  opinion  that  the  trial 
court  did  not  err  in  this  regard.  The  pro- 
ceeding under  the  Alexander  Boad  Law,  up 
to  the  time  that  the  board  of  Commissioners 
certified  and  filed  the  assessment  of  the 
board  of  assessors  in  the  county  court  was 
an  ex  parte  proceeding;  but,  of  course,  before 
the  defendant  could  be  compelled  to  pay  the 
amount  of  the  assessment,  it  was  entitled 
to  defend  against  its  liability  therefor,  and 
this  right  is  given  by  the  requirement  of 
the  law  that  the  county  court  shall  fix  a 
date,  of  which  public  notice  shall  be  given, 
on  which  the  owner  of  property  may  appear 
and  defend.  The  assessment  by  the  board  of 
assessors,  duly  certified  by  the  commissioners 
to  the  county  court,  stands  in  the  place  of  a 
complaint,  and  the  public  notice  required  by 
law  of  the  time  when  the  county  court  will 
hear  objections  and  exceptions  to  the  assess- 
ment is  in  the  nature  of  process.  The  excep- 
tions to  the  defendant,  which  the  law  re- 
quires to  be  in  writing,  take  the  place  of  an 
answer.  We  are  clearly  of  the  opinion  that 
after  the  filing  of  the  assessment  of  the  board 
of  assessors  in  the  county  court  the  pro- 
ceeding was  a  suit,  within  the  meaning  of 
the  law  regulating  the  removal  of  suits  from 
state  to  federal  courts.  Section  14  of  the  . 
Alexander  Road  Law  (Acts  1915,  No.  338) 
reads  as  follows: 

'"At  the  hearing  provided  for  in  the  pre- 
ceding section  and  after  the  county  court 
shall  have  considered  the  assessment  of  bene- 
fits, it  shall  enter  its  findings  thereon,  either 
confirming  the  assessment  of  benefits  against 
said  property,  increasing  or  diminishing 
same,  and  the  order  made  by  the  county  court 
shall  have  all  the  force  and  effect  of  a  judg- 
ment against  all  real  property  in  said  dis- 
trict, and  it  shall  be  deemed  final,  conclusive, 
binding  and  incontestable  except  by  direct 
attack  on  appeal.' 

"The  county  court  in  this  very  case,  not 
recognizing  the  removal  of  the  cause  to  the 
United  States  District  Court,  on  June  28, 
191S,  rendered  the  following  judgment: 

" '  It  is  further  considered,  ordered,  and 
adjudged  by  the  court  that  the  assessment 
of  benefits  made  against  the  St.  Louis  South- 
western Railway  Company  and  against  the 
Louisiana  &  Arkansas  Railway  Company  as 
to  the  line  of  railroads  of  said  respective 
companies  in  said  district  by  the  assessors  for 
said  district,  be  approved  and  confirmed  by 
the  court,  and  the  clerk  of  this  court  is 
hereby  instructed  and  directed  to  spread  same 
upon  the  records  as  a  permanent  assessment 
roll  for  said  district.' 

**We  are  of  the  opinion  that  a  proceeding 
which  might  result  in  a  judgment  against  the 
defendant  for  the  payment  of  money  is  a 
suit  at  law,  and  that  the  assessment  of  bene- 


fits in  such  a  proceeding  is  an  assessment, 
in  the  same  way  that  a  jury  assesses  dam- 
ages in  a  civil  action  at  law  upon  breach  of 
contract  or  any  other  contested  liability,  and 
not  a  mere  fixing  of  the  value  of  property 
for  the  purpose  of  taxation." 

10.  Within   OHginal   "Jurisdiction    by   Thi9 

Title  " 
m.  In  General  (p.  52) 

Unless  the  suit  could  have  originally  been 
brought  in  the  district  it  is  not  removable. 
Kansas  Gas,  etc.,  Go.  t?.  Wichita  Natural  Gas 
Co.,  (C.  C.  A.  8th  Cir.  1020)  266  Fed.  614. 

The  facts  that  there  is  a  controversy  be- 
tween citizens  of  different  states  and  that 
the  requisite  amount  is  involved  do  not  of 
themselves  give  jurisdiction  on  removal. 
Nickels  v.  Pullman  Co.,  (W.  D.  Va.  1920) 
268  Fed.  610,  wherein  the  court  said: 

"The  only  court  to  which  removal  can  be 
made  is  that  of  the  district  of  the  plaintiff's 
citizenship  and  residence,  and  removal  to  that 
court  can  be  validly  made  only  if  the  defend- 
ant could  in  that  district  have  been  validly 
served  with  the  process  of  the  federal  court 
in  an  original  action.  In  other  words,  orig- 
inal jurisdiction  of  what  I  have  called  the 
subject-matter  and  an  in  invitum  jurisdiction 
over  the  person  of  the  defendant  are  essential 
to  removal,  except  when  the  plaintiff  consents 
or  waives  objection  to  the  removal." 

Doubt  as  to  jurisdiction. —  Where  after 
trial  in  the  federal  court  of  a  case  removed 
from  the  state  court  but  before  final  argu- 
ment and  decision,  the  defendant  presented 
a  verified  motion  to  remand  to  the  «tate  court 
for  the  reason  that  the  alleged  diversity  of 
citizenship  on  which  it  had  effected  the  re- 
moval did  not  in  fact  exist,  it  was  held  that 
as  the  jurisdiction  of  the  court  appeared  so 
doubtful  on  the  verified  motion  and  the  un- 
verified response  it  should  have  inquired  into 
the  matter  fully.  St.  Louis  Smelting,  etc., 
Co.  V.  Nix,  (C.  C.  A  8th  Cir.  1921)  272  Fed. 
977. 

d.  Proceedingg  for  Mandamus  (p.  54) 
Effect  of  asking  ancillary  relief.— A  pro- 
ceeding in  mandamus  is  not  rendered  re- 
nMvable  by  the  fact  that  an  application  for 
a  temporary  injunction  as  an  ancillary  rem- 
edy is  made  therein.  "The  application  for 
the  restraining  order  was  made  in  this  cause 
and  is  merely  ancillary,  incidental,  and  aux- 
iliary to  the  original  suit.  Its  purpose  wa« 
to  maintain  the  existing  status  until  the  legal 
and  statutory  rights  of  the  parties  could  be 
determined.  The  action  is  still  a  proceeding 
for  a  writ  of  mandamus."  Nbrth  Carolina 
Public  Service  Co.  v.  Southern  Power  Co., 
(1921)    181  N.  C.  356,  107  S.  E.  226. 

V.  Removal  from  and  to  What  Coubt 

1.  From  What  Court  (p.  60) 
A  state  court  having  no  jurisdiction  of  the 
remedy  given  by  section  16  of  the  Clayton 
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Act,  jurisdiction  cannoi  be  given  to  the  fed- 
eral court  by  removal.  General  Invest.  Co. 
r.  Lake  Shore,  etc.,  R.  Co.,  (C.  C.  A.  6th  Cir. 
1920)  269  Fed.  235. 


2.  To  What  Court   (p.  61) 

Where  both  plaintiff  and  defendant  non- 
residents^—To  the  same  effect  as  original 
annotation,  see  Coalmont  Moshannon  Coal 
Co.  V.  Matthew  Addy  Steamship,  etc.,  Corp., 
(E.  D.  Va.  1921)   271  Fed.  114. 

Wihere  an  action,  brought  in  ^e  court 
of  a  fltate  o«f  which  neither  party  la  a 
citizen,  is  removed  by  the  defendant  to 
the  federal  court  for  that  district  on  tha 
ground  of  diverse  citizenship,  a  motion  by 
the  plaintiff  to  remand  it  should  be  denied. 
Earles  v.  Germain  Co.,  (S.  D.  Ala.  1920)  266 
Fed.  715.  In  passing  upon  this  question,  the 
court  said:  "Some  of  the  courts  have  di»- 
cuesed  the  right  of  the  plaintiff,  who  brought 
the  suit  in  the  state  court,  to  object  to  the 
removal  to  the  federal  courts,  and  have  held 
that  such  right  of  objection  exists.  I  feel 
that  this  condition  grows  out  of  a  confusion 
of  the  venue  statutes  and  the  removal  stat- 
utes. Bearing  in  mind  that  the  whole  ques- 
tion is  one  of  statutory  regulation,  both  aa 
to  venue  and  as  to  removal,  and  that  the 
parties  have  just  auch  rights  in  each  of  these 
questions  as  the  crtatutes  give,  and  no  more, 
and  that  it  is  not  necessary  that  the  rights 
given  as  to  venue  by  the  statute  shall  con- 
form to  the  rights  as  to  removal,  or  vice 
versa,  we  can  easily  see  that  the  Congress 
may  give  the  defendant  a  right  to  remove 
a  suit  to  a  federal  court  in  which  the  plain- 
tiff could  not  bring  it  in  the  first  instance. 
The  question  then  is :  Has  the  statute  done  sot 

**  Coming  back,  now  to  the  question  of  con- 
fusion between  these  two  statutee,  we  see 
that  section  51  of  the  Judicial  Code  fixes  the 
venue,  where  jurisdiction  of  the  federal  court 
is  based  on  varying  citizenship,  in  the  follow- 
ing words: 

"  *  No  civil  suit  shall  be  brought  in  any 
District  Court  against  any  person  by  any 
original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
ant; but  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between 
citizens  of  different  states  suit  shall  be 
brought  only  in  the  district  of  the  residence 
of  either  tiie  plaintiff  or  the  defendant.' 
(Italics  mine.) 

"  It  is  therefore  manifest,  from  the  mere 
reading  of  the  statute,  that  the  defendant 
is  givm  the  unqualified  right  to  object,  where 
he  is  sued  in  a  place  other  than  that  required 
by  the  statute,  even  though  the  court  in 
which  the  suit  is  brought  has  jurisdiction  to 
try  the  case.  The  right  to  object  is  given, 
not  because  of  want  of  jurisdiction  in  the 
court,  but  because  Congress,  in  its  wisdom, 
saw  fit  to  give  it,  after  considering  the  rea- 


sons why  the  place  of  bringing  suit  by  orig- 
inal process  should  be  limited  to  certain  of 
the  courts  having  jurisdiction  to  try  the  case. 

"Here  the  plaintiff  has  the  right  in  the 
first  instance  to  elect  to  sue  either  in  the 
state  court  or  in  such  federal  court  as  Con- 
gress has  given  him  the  right  to  file  original 
process  in.  Should  he,  however,  sue  in  an- 
other federal  court,  having  jurisdiction,  but 
not  venue,  defendant  may,  because  of  the 
provisions  of  the  venue  statute,  object,  and 
have  the  suit  dismissed,  or  he  nuty  appear 
generally,  and  so  waive  the  right  to  objects 
Now,  referring  to  section  28  of  the  Judicial 
Code: 

"  'Any  other  suit  of  a  civil  nature,  at  law 
or  in  equity,  of  which  the  District  Courts  of 
the  United  States  are  given  jurisdiction  by 
this  title,  and  which  are  now  pending  or 
which  may  hereafter  be  brought,  in  any  state 
court,  may  be  removed  into  the  District  Court 
of  the  United  States  for  the  proper  district 
by  the  defendant  or  defendants  therein,  being 
nonresidents  of  that  state.'    (Italics  mine.) 

"  The  words  *  any  other  suit '  and  *  any 
state  court'  are  about  as  broad  and  general 
and  unlimited  in  their  application  as  could 
have  been  used.  We  have  here  a  right  of 
removal  given  to  the  defendants,  being  non- 
residents of  that  state.  There  are  only  two 
things  required  by  this  statute:  First,  the 
court  to  which  removal  is  sought  must  have 
jurisdiction;  and,  second,  the  defendants 
seeking  the  removal  must  be  nonresidents  of 
the  state  in  which  the  suit  is  brought.  There 
is  no  men's  right  given  to  the  plaintiff  to 
object  to  the  removal  than  there  was  given 
by  the  venue  statute  to  the  defendant  to  ob- 
ject if  the  suit  was  brought  in  the  federal 
court  in  the  state  of  the  plaintiff *s  residence. 

"  The  plaintiff  here  has  no  right  not  given 
by  the  statute,  if  it  be  conceded  that  the  right 
of  removal  is  statutory,  as  to  which  there 
can  be  no  doubt.  Insurance  Co.  v.  Pechner,  95 
U.  S.  185,  24  L.  £d.  427.  The  venue  statute 
gives  plaintiff  the  right  to  sue  by  original 
process  in  certain  courts,  while  the  removal 
statute  gives  the  defendant  the  right  to  re- 
move the  suit  from  certain  state  courts  to 
certain  federal  courts. 

**  If  we  concede  the  power  of  Congress  to 
legislate  on  the  subject,  how  can  we  question 
rights  so  plainly  and  unequivocally  given? 
How  can  we  construe  a  statute  giving  a  de- 
fendant certain  righta,  so  as  to  find  the  right 
in  the  plaintiff  to  negative  those  given  to  the 
defendant  by  the  statute,  when  such  statute 
neither  qualified  the  right  given  to  defend- 
ant nor  grants  any  such  right  to  the  plain- 
tiff? When  courts  do  this,  they  cease  to 
construe,  and  begin  to  legislate." 

VI.  Amount  in  Contbovebst 

1.  BcMie  as  for  Original  Jurisdiction  (p.  67) 

Original  jurisdiction  by  this  title. —  To  the 
same  effect  as   the  original   annotation,  see 
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Ross  V.  Pacific   Steamship   Co.,    (D.   C.   Ore. 
1021)    272   Fed.   538. 

4.  Amount  in  Dispute,  How  Shoum 
ft.  In  General  (p.  6S) 

In  determining  whether  the  jurisdictional 
requirement  as  to  the  sum  or  value  of  the 
matter  in  controversy  is  met,  there  should 
not  be  taken  into  consideration  the  value  of 
a  thing  about  which,  under  the  issues  in  the 
suit,  the  court  is  not  called  on  to  concern 
itself  in  any  way.  Wetsel  r.  Empire  Gas, 
etc.,  Co.,  (C.  C.  A.  5th  Cir.  1920)  264  Fed. 
865. 

Allegation  aa  to  value.— An  allegation  in 
a  petition  for  removal  that  "  the  value  of  the 
land  and  the  amount  in  controversy  "  exceed 
the  sum  of  $3,000  has  been  held  to  be  insuffi- 
cient to  show  the  required  jurisdictional  sum. 
"  What  was  alleged  to  exceed,  exclusive  of 
interest  and  costs,  the  sum  of  $3,000,  was 
'  the  value  of  the  land  and  the  amount  in 
controversy.'  The  right  to  remove  the  suit 
was  dependent  upon  the  matter  in  contro- 
versy exceeding,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  three  thousand 
dollars.  Judicial  Code,  sections  24,  28. 
Neither  the  above-quoted  averment  of  the  re- 
moval petition,  nor  the  quoted  clause  of  the 
agreed  statement  of  facts,  showed  that  the 
matter  in  controversy  exceeded  exclusive  of 
interest  and  costs,  the  sum  or  value  of  $3,000, 
unless  all  beneficial  interest  in  the  land,  or 
exceeding  $3,000  in  amount  of  the  value  of 
it,  was  in  controversy  in  the  suit.  Nothing 
less  than  '  the  value  of  the  land  and  the 
amount  in  controversy  *  was  alleged  to  exceed, 
exclusive  of  interest  and  costs,  the  sum  of 
$3,000."  Wetsel  r.  Empire  Gas,  etc.,  Co., 
(C.  C.  A.  6th  Cir.  1920)  264  Fed.  865. 

c.  In  Suits  for  Equitable  Relief   (p.  73) 

Suit  to  cancel  leaae. —  In  Wetsel  v.  Empire 
Gas,  etc.,  Co.,  (C.  C.  A.  6th  Cir.  1920)  264 
Fed.  865,  it  was  held  that  there  was  not 
sufficient  to  show  jurisdiction  where  the  value 
of  tlie  matter  brought  into  controversy  by 
the  suit  could  not  properly  be  regarded  as 
more  than  the  amount  of  the  difference  be- 
tween the  value  of  the  land  subject  to  the 
lease  and  its  value  free  of  the  lease,  and 
there  was  nothing  to  show  that  the  value 
of  the  land  was  or  could  be  dimini.shed  or 
increased  to  the  extent  of  $3,000  by  the  exist- 
ence and  enforcement  of  the  instrument. 

VII.  Suits  Under  Constitution,  Laws  ob 

Treaties 

1.  General  Rules  aa  to  Removability  (p.  77) 
Where  the  case  as  formulated  in  the  state 
court  was  one  arising  under  the  laws  of  the 
United  States,  the  removal  of  the  case  whether 
on  that  ground  or  not  brings  into  the  federal 
court  a  case  the  jurisdiction  of  which  con- 
tinues for  all  purposes.  General  Invest.  Co. 
r.  Lake  Shore,  etc.,  R.  Co.,  (CCA.  6th  Cir. 
1920)  269  Fed.  235. 


2.  Citizenship  Immaterial 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Stark  v.  Payne, 
(D.  C.  Mont.  1921)  271  Fed.  477. 

6.  Nonfederal  United  v?ith  Federal  Question 

(p.  79) 

If  one  of  several  causes  of  action  set  up  by 
the  plaintiffs  in  their  pleading  arises  under 
the  Constitution  or  laws  of  the  United  States 
the  jurisdiction  of  the  federal  court  is  not 
affected  by  the  fac^t  tliat  the  others  do  not 
so  arise.  'lx)wry  v.  Hert,  (W.  D.  Ky.  1921) 
273  Fed.  698. 

10.  Federal  Question  Must  Appear  in  Plain* 
tiff's  Pleading   (p.  79) 

The  rule  stated. — "  It  is  well  settled  that 
the  entry  of  a  federal  question  into  a  case  by 
way  of  defense,  although  it  may  pfeaent 
the  controlling  or  the  only  disputed  ques- 
tion, doee  not  justify  removal  under  section 
28  of  the  Judicial  Code."  Ohio  r.  Swift,  (C. 
C.  A.  6th  Cir.  1921)  270  Fed.  141. 

11.  Removable  Cases 

i.  Suit  by   or   Against   Federal  Corporation 

(p  86) 

Federal  reserve  bank. — ^A  suit  in  which  the 
principal  defendant,  to  wit,  a  federal  reser\''e 
bank,  was  incorporated  under  the  laws  of  the 
United  States  is  removable  from  a  state  to 
a  federal  district  court.  American  Bank, 
etc.,  Co.  V.  Federal  Reserve  Bank,  (1921)  256 
U.  S.  — ,  41  S.  Ct.  499,  65  U.  S.  (L.  ed.)  — , 
reversing  on  other  grounds  (C.  C.  A.  5th  Cir. 
1920)  269  Fed.  4. 

The  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation  is  a  corporation  of 
the  United  States  and  a  suit  against  such 
a  corporation  is  a  suit  arising  under  the 
laws  of  the  United  States  and  as  such  is 
removable  from  a  state  to  a  federal  court- 
Rosenberg  r.  U.  S.  Shipping  Board  Emer- 
gencv  Fleet  Corp.,  (D.  C.  Ore.  1920)  271  Fed. 
956.' 

Corporation  acting  as  agent  of  United 
States. — A  suit  against  a  corporation  is  not 
removable  on  the  ground  that  the  defendant 
was  acting  as  agent  of  the  United  States  in 
the  transaction  which  forms  the  subject  mat- 
ter of  the  suit  and  in  which  it  is  sought  to 
hold  the  defendant  personally  liable.  In- 
gram Day  Lumber  Co.  v.  United  States  Ship- 
ping Board  Ehnergency  Fleet  Corp.,  (S.  D. 
Miss.  1920)  267  Fed.  283,  wherein  it  wa« 
said :  "  The  right  of  removal  is  purely  statu- 
tory, and  I  fail  to  find  in  the  removal  stat^ 
utes  any  provision  permitting  the  agent  or 
delegate  of  the  United  States  to  remove  to 
the  District  Court  a  suit  in  which  it  is  sought 
to  hold  such  agent  or  delegate  personally 
liable  on  any  act  or  transaction  arising  out 
of  Hiich  agency  (where  the  requisite  amount 
is  not  involved).    Of  course,  if  the  agent  who 
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is  sued  can  show  that  he  was  not  acting,  or 
pretending  to  act  for  himself,  and  did  not 
bind  himself  personally,  but  bound  only  his 
principal,  such  facts  would  constitute  a  legal 
defense  to  the  suit. 

"  Section  33  of  the  Judicial  Code  permits 
any  officer  appointed  under  or  acting  by  au- 
thority of  any  revenue  law  of  the  United 
States  when  sued  or  pro^^ecuted  on  account 
of  any  act  done  under  color  of  his  office^  or 
of  any  such  law  (or  any  officer  of  either 
House  of  Congress),  to  remove  such  civ'il  suit 
or  criminal  prosecution  to  the  United  States 
District  Court;  but  there  is  no  right  of  re- 
moval in  a  case  not  otherwise  cognizable  in 
the  District  Court,  where  a  suit  is  brought 
against  an  agent  instead  of  against  the  prin- 
cipal, on  the  ground  that  the  principal,  if 
sued,  would  have  to  be  sued  in  the  federal 
court.  Therefore,  of  and  by  itself,  the  mere 
allegation  that  the  defendant  in  this  case 
was  acting  in  the  transaction  out  of  which, 
the  suit  arose  as  the  agent  of  the  United 
States,  and  that  the  suit  ought  to  be  against 
the  United  States,  is  not  sufficient  to  remove 
to  the  federal  court  on  that  ground  alone  a 
case  (of  the  amount  here  involved)  in  which 
it  is  sought  to  hold  that  agent  personally 
liable  on  a  contract." 

j.  Miscellaneous  Casee    (p.  88) 

An  action  brought  to  have  a  contract  of 
sale  of  letters  patent  made  by  an  adminis- 
trator set  aside  on  the  ground  of  fraud  and 
asking  that  the  plaintiffs  be  adjudged  to  be 
the  owners  of  said  letters  patent  and  the 
patents  granted  upon  the  applications  there- 
for, and  that  they  also  be  adjudged  to  re- 
cover of  the  defendant  a  sum  which  will 
reasonably  compensate  then  for  the  loss  of 
the  use  of  the  said  patents,  is  removable  to 
the  federal  court.  In  ibis  case  the  court 
said:  '*  It  is  so  well  settled  as  to  be  elemen- 
tary, that,  when  the  United  States  grants  a 
patent  for  a  new  invention '  in  the  arts,  it 
confers  upon  the  patentee  an  '  exclusive  '  prop- 
erty in  the  patented  invention,  which  prop- 
erty nobody  can  appropriate  without  the 
patentee's  consent.  The  inventor's  right  and 
title  thereto  are  thus  altogether  based  upon 
the  Constitution  and  laws  of  the  United 
States,  and,  as  we  have  intimated,  it  would 
seem  to  follow,  as  of  course,  that  any  right 
to  any  judgment  that  the  plaintifTs  (who 
are  the  heirs  of  the  patentee)  are  the  owners 
of  the  patents  or  any  judgment  in  their  favor 
for  the  recovery  of  money  for  any  infringe- 
ment of  or  en(Toachment  upon  such  exclusive 
right  must  be  based  upon  a  claim  of  title  in 
the  patents  themselves. 

*'  It  would  seem,  therefore,  that  any  action 
at  law  or  in  equity  whicli  seeks  to  remedy 
such  a  situation  inevitably  and  necessarily 
grows  out  of  and  is  based  upon  a  right  cre- 
.ated  by  and  claimed  under  the  patents,  and 
therefore  upon  a  right  which  arises  under 
the  patent  laws  of  the  United  States.  And 
as  has  been  intimated,  if  one  part  of  the 


relief  demanded  is  based  upon  a  claim  of 
title  to  the  patents,  it  is  sufficient  notwith- 
standing other  claims  are  based  upon  other 
grounds.''  Lowry  t\  Hert,  (W.  D.  Ky.  1921) 
273  Fed.  698. 

VIII.  Proviso    Excludino    Cases    Arising 
UNDER  Federal  Employers'  LrABiLirr  Act 

(p.  92) 

Amendment  after  removal. —  Where  an  ac- 
tion for  negligence  was  brought  in  a  state 
court  on  the  ground  of  diverse  citizenship, 
the  plaintiff  cannot  amend  hia  complaint  in 
the  federal  court  by  adding  counts  alleged 
that  he  was  engaged  in  interstate  commerce 
at  the  time  of  the  injury  and  praying  for 
judgment  under  the  Federal  Employers'  Lia- 
bility Act.  In  disallowing  the  amendment 
the  court  said  that  it  was  obvious  that  under 
this  section  if  the  amendment  had  been  a 
part  of  the  original  complaint  in  the  state 
court,  the  cause  would  not  have  been  remov- 
able to  the  federal  court,  and  hence  it  could 
not  be  converted  after  removal  into  a  new 
and  nonremovable  cause  of  action.  Newberry 
V.  Central  of  Georgia  R.  Co.,  (M.  D.  Ala. 
1921)  271  Fed.  117. 

IX.  Citizenship  as  Jurisdictional  Element 

4.  State  as  Citizen  (p.  96) 

To  the  same  ^ect  as  the  third  paragraph 
in  the  original  annotation,  see  Ohio  v.  Siwift, 
(C.  C.  A.  dth  Cir.  1921)  270  Fed.  141;  People 
r.  St.  Louis,  (1921)  297  111.  199,  130  N.  E. 
366. 

A  person  who  brings  a  suit  on  behalf  of  the 
state  is  regarded  as  the  plaintiff  for  the  pur- 
poses of  removal  on  the  ground  of  citizenship. 
Ohio  V.  Swift,  (C.  C.  A.  6th  Cir.  1921)  270 
Fed.  141. 

'^A  suit  by  an  agent  of  the  state  as  a 
nominal  party  in  behalf  of  the  state  pre- 
sents a  controversy  to  which  the  state  is  a 
party,  and  cannot  be  removed  to  the  United 
States  court  as  a  controversy  between  citi- 
zens. ...  A  state  is  not  a  citizen,  and  a  suit 
in  which  she  is  a  party  to  the  controversy  is 
not  removable  on  the  ground  of  diverse  citi- 
zenship." Robertson  v.  Jordan  River  Lum- 
ber Co.,  (C.  C.  A.  5th  Cir.  1921)  269  Fed. 
606,  so  holding  in  the  case  of  a  suit  by  a 
revenue  agent  of  state. 

State  as  real  party  in  interest. —  The  in- 
terest which  the  state  of  Washington  has  in 
the  result  of  a  suit  by  the  Port  of  Seattle  — 
a  municipal  corporation  —  to  quiet  the  title 
of  the  state  to  tide-lands  as  against  a  foreign 
corporation  claiming,  as  grantee  from  the 
state,  the  right  to  wharf  out  to  the  navigable 
channel,  does  not  prevent  the  removal  of  the 
cause  to  a  federal  district  court  for  diverse 
citizenship,  since  the  port  had  both  the  power 
and  the  duty  to  bring  suit  to  protect  the 
interests  involved,  and  had  an  independent 
direct  financial  interest  in  the  result,  a  stat- 
ute providing  for  the  payment  by  abutting 
owners,  in  the  nature  of  a  rental,  for  a  per- 
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mit  to  use  parts  of  the  waterway  in  the  erec- 
tion of  wharves,  docks,  or  other  structures, 
and  requiring  that  a  specified  portion  of  such 
rental  be  paid  to  the  comity  for  the  use  of 
the  port.  Seattle  v,  Or^on,  etc.,  R.  Ga, 
( 1921 )  266  U.  S.  55,  41  S.  Ct.  237,  ©5  U.  8. 
(L.  ed.)  — . 

State  a  real  or  merely  nominal  party. — 
The  state  as  the  holder  of  the  legal  title  of 
lands  held  in  trust  for  a  class  of  beneficiaries 
is  not  a  merely  nominal  party  to  a  suit  by 
an  agent  of  the  state  as  trustee  for  the  use 
and  benefit  of  the  inhabitants  of  certain 
designated  townships  and  the  suit  is  not  re- 
movable. Robertson  v.  Jordan  River  Lum- 
ber Co.,  (CCA.  6th  Gir.  1921)  269  Fed. 
606. 

7.  Corporation  (p.  98) 

Where  the  plaintiff  and  defendant  are  both 
corporations  and  neither  one  a  corporation 
existing  under  the  laws  of  the  state  in  which 
the  suit  is  brought  the  case  is  not  removable 
on  the  ground  of  diversity  of  citizenship. 
Kansas  Gas,  etc.,  Co.  v.  Wichita  Natural 
Gas  Co.,  (C  C  A.  8th  Cir.  1920)  266  Fed. 
614. 

Counties  have  been  recognized  aa  corpora- 
tions and,  being  such  as  citizens  for  the  pur- 
poses of  suits  based  on  diverse  citizenship  in 
the  federal  courts.  Pearl  River  County  v. 
Wyatt  Lumber  Co..  (C  C  A.  6th  Cir.  1921)' 
270  Fed.  26,  so  holding  in  an  action  brought 
by  a  county  to  construe  certain  timber  deeds 
made  by  the  supervisors  of  that  coimty  to 
the  defendants. 

X.  DrvEBSE  GmzEKSHip,  Alienaob  ob  Fob- 
EioN  State  as  Gbound  fob  Removal 

1.  Borne  aa  for  Origitial  Jurisdiction  (p.  102) 

An  action  cannot  as  a  general  rule  be 
removed  to  a  district  in  which  it  could  not 
originally  have  been  brought.  Centaur  Motor 
Co.  V.  Eccleston,  (W.  D.  K.  Y.  1920)  264 
Fed.  862. 

Where  neither  party  is  a  citizen  of  the 
'state  in  which  a  auit  is  brought  it  is  not 
removable  imless  the  parties  waive  the  ques- 
ti<m  of  venue.  Perrette  v.  Illinois  Com- 
mercial Men's  Ass'n,  (W.  D.  Ky.  1920)  267 
Fed.  683. 

An  action  against  the  Director  General  of 
Railroads  by  a  citizen  of  one  state  arising 
out  of  the  alleged  negligence  of  a  railroad 
which  was  a  citizen  of  another  state  was  held 
to  be  removable  to  the  federal  court.  Hall  v. 
Payne,  (D.  C  Mont.  1921)  274  Fed.  237. 

3.  Several  Parties  Plaintiff  or  Defendant 

a.  In  General   (p.  103) 

A  suit  based  on  negligence  brought  by  a 
resident  of  the  state  against  a  foreign  cor- 
poration and  resideiit  employees  of  the  cor- 
poration, but  in  which  the  company  only  is 
served,  is  one  against  such  company  which 
may  be  removed  to  a  federal  court.  Gale- 
house  V.  Baltimore,  etc.,  R.  Co.,  (N.  D. 
Ohio  1921 )  274  Fed.  370. 


4.  Fraudulent  Joinder  of  Defendants 
a.  Aa  Ground  for  Removal  in  General 

(p.  113) 
In  Gulledge  €.  Director  General  of  Rail- 
roads, (W.  D.  N.  C  1921)  270  Fed.  276,  the 
facts  were  held  not  to  show  a  fraudulent 
joinder  for  the  purpose  of  preventing  juria- 
diction  of  the  federal  court. 

XI.  Sepabablb  Contbovebsy  as  Gbouitd  or 

Removal 

3.  Testa  of  Separability 

a.  In  General    (p.  123) 

In  order  to  justify  such  remoTal»  on  the 
ground  of  a  separable  controversy. —  To  the 
same  effect  as  the  original  annotation,  see 
Winfield  v.  Wichita  Natural  Gas  Co.,  (C.  C. 
A.  8th  Cir.  1920)  267  Fed.  47;  Atlanta  v. 
Wichita  Natural  Gas  Ca.,  (CCA.  8th  Cir. 
1920)  267  Fed.  60;  Morrell  v,  Lalonde,  (D.  C. 
R  L  1921)   271  Fed.  19. 

6.  Proper     or     Indiapenaable     Oodefendant 

(p.   130) 

Indispensable  party. —  To  same  effect  aa 
second  paragraph  of  original  annotation,  see 
Winfield  f.  Wichita  Natural  Gas  Co.,  (C  C 
A.  8th  Cir.  1920)  267  Fed.  47,  wherein  it 
was  held  that  a  company  supplying  natural 
gas  to  a  distributing  company,  which  in  turn 
supplied  it  to  a  city,  was  not  an  indis- 
pensable party  to  a  controversy  between  the 
latter  company  and  the  city  as  to  whether 
such  company  had  assumed  the  obligation 
of  its  predecessor  under  an  ordinance  con- 
tract to  supply  natural  gas  to  the  city  and 
its  inhabitants  at  a  certain  rate;  and  that 
the  distributing  company  was  not  an  indis- 
pensable party  to  a  controversy  between  the 
company  furnishing  the  gas  and  the  city  as 
to  whether  such  company  had  assumed  the 
obligations  of  the  grantee  of  the  ordinance 
contract  and  its  successors,  by  alleged  agree- 
ments of  assumption  separate  and  distinct 
from  the  alleged  agreement  of  assumption 
by  the  distributing  company.  To  same  effect, 
see  Atlanta  v,  Wichita  Natural  Gas  Co., 
(C  C  A.  8th  Cir.  1920)  267  Fed.  60. 

10.  Mia  joinder  or  Multifariousness   (p.  131) 

Misjoinder. —  Where  under  the  laws  of  a 
state  a  railroad  company  and  its  employees 
can  not  be  joined  as  defendants  in  a  negli- 
gence action  where  an  action  is  commenced 
by  a  resident  plaintiff  against  a  foreign  rail- 
road and  resident  employees,  the  latter  are 
improperly  joined  and  the  controversy  is 
separable  as  to  the  company  and  its  em- 
ployees and  is  removable  to  the  federal 
court.  Galehouse  r.  Baltimore,  etc.,  R.  Co., 
(N.  D.  Ohio  1921)   274  Fed.  370. 

41.   Action    against    Principal    and    Surety 

(p.   161) 
In  an  action  for  personal  injury  against 
a  tortfeasor  and  a  guaranty  company  under  ft 
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state  statute  allowing  a  judgment  against 
both  in  one  action,  there  is  no  such  separable 
oontroversy  as  will  justify  the  removal  of 
the  cause  on  the  ground  of  the  nonresidenee 
of  the  guaranty  company.  Morrell  t?.  La- 
londe,  (D.  C.  K.  I.  1921)  271  Fed.  19, 
wherein   it  was   said: 

"  The  substance  of  the  matter  is  that  the 
liability  of  the  insurance  company  to  pay  to 
the  plaintiff  must  be  worked  out  in  favor  of 
the  plaintiff  through  the  direct  liability  of 
the  insured.  I  am  unable  to  read  the  statute 
as  permitting  a  direct  suit  against  the  in- 
surance company  alone,  without  joinder  of 
the  insured,  until  after  judgment  against  the 
insured.  If  the  statute  seeks  to  convert  an 
agreement  to  indemnify  against  liability  of  a 
certain  person  into  a  direct  obligation  to 
pay  damages,  it  might  result  that  the  absence 
of  the  tort-feasor  would  deprive  the  insur- 
ance company  of  the  ability  to  defend,  and 
expose  it  to  the  danger  of  paying  damages 
for  which  judgment  could  not  be  obtained 
against  the  insured.  The  statute  may  rea- 
sonably be  regarded  as  designed  to  give  to  a 
plaintiff  incidental  relief  against  an  in- 
demnitor; to  extend  it  farther  would  be  to 
disregard  the  substantial  rights  of  the  in- 
surer and  the  nature  of  its  Agreement  with 
the  insured.  •  •  •  As  the  liability  of  the 
insurance  company  to  the  plaintiff  must  al- 
ways be  incidental  to  its  liability  to  the 
tort-feasor,  it  is  obvious  that  the  controversy 
between  the  plaintiff  and  the  insurance  com- 
pany as  to  its  liability  to  pay  directly  to 
the  plaintiff  cannot  be  fully  determined  until 
there  is  also  determined  the  primary  contro- 
versy between  the  plaintiff  and  the  insured." 

Xin.  Who  Mat  Kemove  a  Suit 
4.  For  Federal  Qu^eiion 
a.  In  General   (p.  207) 

The  "  project  manager  "  of  a  United  States 
reclamation  project^  when  sued  in  a  state 
court  for  damages  on  account  of  his  alleged 
negligence  in  operating  a  project  canal,. can 
remove  the  cause  to  a  federal  court.  The 
court  said: 

**  In  view  of  the  relation  of  the  government 
to  such  a  project  and  the  administrative 
status  of  the  manager,  a  federal  question  is 
presumed  to  be  involved;  and  after  all  that 
is  the  ultimate  inquiry,  for  upon  that  ground 
alone  defendant  predicates  his  claim  of  a 
right  to  remove.  *  •  •  But  whether  the 
manager  is  an  '  officer  *  is  not  the  controlling 
question.  Admittedly  he  is  the  governmental 
representative,  through  whom  the  project  is 
managed  and  carried  on,  and  it  is  not  highly 
material  whether  his  statue  be  that  of  an 
officer  or  a  responsible  agent.  He  is  en- 
gaged in  the  administration  of  a  federal  law, 
and  he  has  the  right  to  bring  into  the  federal 
courts  controversies,  to  which  he  is  made  a 
party,  touching  the  validity  or  propriety  of 
acts  done  by  him  in  his  representative  ca- 


pacity."   Whiffin  V,  Cole,  (D.  C.  Idaho  1919) 
264  Fed.  252. 

> 

XIV.   FeDESAL  JUMSDICnON  TO  BE  SHOWK  IK 

Recobo  on  Removal 
1.  In  General   (p.  213) 

Necessity  of  showing. —  In  Buena  Vista 
County  V.  Title  Guaranty,  etc.,  Co.,  (N*.  D. 
la.  1920)  2«7  Fed.  477,  the  court  said: 

"  Neither  the  petition  for  removal  nor  the 
record  in  the  cause  shows  any  grounds  for 
the  removal  of  this  cause  from  the  state 
court  to  this  court,  or  that  this  court  has 
any  jurisdiction  of  this  controversy,  and  the 
exceptions  in  the  state  court  to  the  petition 
for  removal  are  well  taken,  and  should  have 
been  sustained." 

Facts  pleaded  as  determining  separability. 
— "  It  is  the  controiversiee,  the  facts  pleaded 
in  the  complaint  portray,  not  the  legal  con- 
clusions the  pleader  alleges  result  from  those 
facts,  nor  his  averments  of  joint  liability  or 
joint  action,  nor  his  prayer  for  relief,  that 
determine  whether  or  not  the  controversies 
disclosed  by  the  complaint  are  separable." 
Winfield  v.  Wichita  Natural  Gas  Co.,  (C.  C. 
A.  8th  Cir.  1920)  267  Fed.  47.  To  same 
effect,  see  Atlanta  f.  Wichita  Natural  Gas 
Co.,  (C.  C.  A.  8th  Cir.  1920)  267  Fed.  60. 

XVI.  Obdeb  of  Remand  not  Reviewable 

2.   Indirect  Review  Forbidden 

c  Mandamus  to  Take  Jurisdiction   (p.  283) 

Mandamus  denied. —  Mandamus  to  vacate 
an  order  which  improperly  remanded  a  cause 
removed  from  a  state  court  is  not  permitted 
imder  this  section.  Matter  of  Matthew  Addy 
Steamship,  etc.,  Corp.,  (1921)  256  U.  S.  — , 
41   S.  a.  508,  65  U.   S.    (L.  ed.)    — . 

Vol.  V,  p.  235,  Jud.  Code,  sec.  29. 

[First  ed.,  1912  Supp.,  p.  145.] 

II.  Time  for  filing  petition  and  bond. 

2.  Necessity     of     compliance     with 
statute. 

7.  Time  to  plead  in  various  states. 

Q.  In  Pennsylvania. 
9.  Computation  of  time. 
rv.  Petition  for  removal. 

1.  Necemity  of  petition. 

a.  In  general  —  mere  motion. 

b.  Removal  by  stipulation  and 

consent. 
4.  Title  of  cause  and  address. 

8.  Jurisdictional  averments  in  gen- 

eral. 
a.  Petition    for    removal    as    a 
pleading. 
10.  Averments  as  to  citizenship, 
a.  Individuals, 
f.  Corporation. 
16.  Averments  as  to  federal  question, 
a.  In  general. 
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VIII.  State  court's  loss  af  jurisdiction. 

5.  Validity  of  further  proceedings, 
b.  Amendment  of  pleadings. 
IX.  Jurisdiction  acquired  by  federal  court. 
1.  Simultaneous  with  filing  of  suflS- 
cient  petition  and  bond. 
X.  Time  to  plead  in  federal  court  and  fur- 
ther proceedings  therein. 

II.  Time  fob  Filing  Petition  and  Bond 

2.  Necessity  of  Complianoe  with  Statute 

(.p.  238) 

Under  this  section  a  party  having  the  right 
to  remove  a  cause  from  a  state  to  a  federal 
court  must  file  the  required  petition  and  bond 
therefor  in  the  state  court  at  the  time  or  any 
time  before  the  defendant  is  required  by  the 
laws  of  the  state,  or  the  rule  of  the  state 
court,  to  answer  or  plead  to  the  petition  or 
complaint  of  the  plaintiff.  Batchelder  v. 
S.  C.  Quimby  Land  Co.,  (N.  D.  Iowa  1920) 
267  Fed.  483. 

In  Williams  t?.  Delaware,  etc.,  R.  Co.,  (M. 
D.  Pa.  1920)  266  Fed.  1003,  where  it  was 
claimed  that  the  right  to  removal  had  been 
lost  by  delay  the  court  said:  "It  may  be 
readily  conceded  that  considerable  time  has 
elapsed  before  the  defendant,  Williams,  filed 
his  petition  for  removal,  yet  there  is  nothing 
in  the  statute  to  deny  to  him  the  right  of 
so  doing  when  he  came.  The  Judicial  Code 
(section  29)  provides  that  such  petition  may 
be  made  and  filed  at  *  any  time  before  the 
defendant  is  required  by  the  laws  of  the  state 
or  the  rule  of  the  state  court  in  which  suit 
is  brought,  to  answer  or  plead  to  the  decla- 
ration '  or  statement,  so  that,  if  the  cause 
should  be  removed,  the  validity  of  any  and 
all  of  its  defenses  should  be  tried  and  deter- 
mined in  the  District  Court  of  the  United 
States.  Though  tardy,  this  may  all  as  yet  be 
accomplished  in  the  case  before  the  court. 

"  The  information  presented  is  suflBcient  to 
satisfy  the  court  that  the  cause  is  within  the 
jurisdiction  of  the  court,  and  the  motion  to 
remand  is  denied." 

7.  Time  to  Plead  in  Various  States 

o.  In  Pennsylvania  (p.  241) 

A  defendant  after  having  its  petition  for 
removal  allowed  has  a  legal  right  to  delay 
the  bringing  of  the  record  into  the  federal 
court  until  the  last  of  the  thirty  days  allowed 
for  that  purpose,  and  he  also  has  a  like  legal 
right  to  withhold  an  affidavit  of  defense 
imtil  the  end  of  the  thirty  days'  limit  fixed 
by  this  section  although  the  limit  for  filing 
such  affidavit  is  fixed  at  fifteen  days  by  the 
state  law.  Anders  i\  Securitv  Miit.  L.  Ins. 
Co.,  (E.  D.  Pa.  1920)  268  Fed.  677.  The 
court  said :  "  The  effect  of  the  removal  stat- 
ute, therefore,  is  to  extend  the  time,  unless 
what  is  meant  is  to  treat  the  filing  of  the 
record  as  if  that  were  the  commencement  of 
the  action  in  this  court.  In  a  sense,  of  course, 
it  is;  but  to  conclude  that  it  is  such  com- 
mencement,  in  the  sense  of  when  the  time 


within  which  the  affidavit  must  be  filed  com- 
mences to  run,  is  to  beg  the  whole  question, 
because  it  is  the  putting  of  a  construction 
upon  section  29  which  is  decisive  of  the  point 
involved.  If  the  position  of  the  plaintiff  be 
-tenable,  it  is  because  a  statement  of  claim, 
with  a  rule  to  answer,  was  filed  when  the 
record  was  filed  in  this  court.  The  argu- 
ment is  that,  as  this  court  proceeds  as  a 
state  court  would  proceed,  and  as  the  state 
court  would  give  judgment  after  15  days, 
this  court  should  give  judgment  after  15 
days,  notwithi^tanding  the  fact  that  sec- 
tion 29  gives  30  days  before  judgment  can 
be  entered.  This  is  for  the  reason  that 
section  29  is  to  be  construed  as  meaning, 
not  that  the  defendant  mav  plead  within  the 
30  days,  but  that  he  shall  plead  within  15 
days,  "  if  the  state  statute  so  requires,  and 
in  any  event  within  30  days.  Section  29, 
however,  only  requires  the  defendant  to  plead 
within  30  days  after  the  filing  of  the  record, 
and  that  *  the  cause  shall  then  proceed.*  If 
this  means,  as  contended  by  the  defendant, 
that  the  cause,  after  being  brought  here  by 
removal  proceedings,  is  treated  as  an  action 
here  brought  and  put  at  issue,  but  is  not 
so  treated  until  the  time  for  filing  the  pleas 
has  expired,  the  whole  argimient  on  behalf 
of  the  plaintiff  fails. 

"  The  position  advanced  by  the  plaintiff, 
that  the  cause,  when  it  proceeds,  proceeds 
here  in  conformity  with  the  state  practice, 
we  think  is  well  taken.  Section  29,  however, 
undoubtedly  gives  a  defendant  30  days  within 
which  to  file  an  affidavit  of  defense  or  other 
plea  or  answer,  which  the  state  practice  may 
require.  If  it  had  been  intended  by  Congrese 
not  to  give  a  defendant  this  30  days*  time 
allowance,  when  the  state  practice  gave  him 
a  less  time,  this  intention  could  have  been 
expressed  in  a  few  words.  Not  only  is  there 
no  such  expression,  but,  on  the  contrary,  the 
expiration  of  the  30  days  is  made  the  be- 
ginning of  the  time  when  this  court  can  take 
action.'* 

.  9.  Computation  of  Time  (p.  242) 

Where  under  the  laws  of  the  state  the  de- 
fendant must  plead  within  a  specified  num- 
ber of  davs  after  the  declaration  ha»  been 
filed  by  the  plaintiff,  a  defendant*8  petition 
for  removal  must  be  filed  within  the  same 
time  and  if  filed  thereafter  comes  too  late. 
And  this  view  is  taken  where  though  the 
declaration  is  not  filed  within  the  specified 
number  of  days  after  process  has  been  issued 
it  is,  in  accordance  with  the  recognized  state 
practice,  filed  as  of  right  before  a  motion 
to  dismiss  has  been  made.  Allen  t?.  Sewanee 
Fuel,  etc.,  Co.,  (E.  D.  Tenn.  1917)  268  Fed. 
219. 

IV.  Petition  tor  Removal 

1.  Necessitif  of  Petition 

a.  In  General  —  Mere  Motion  (p.  273) 

This  section  does  not  prescribe  the  con- 
tents  of  the  petition,  and  it  will  serve  if. 
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taken  in  connection  with  the  complaint  in 
the  state  court  and  judicial  notice,  the  alle- 
gations and  facta  of  which  it  need  not  repeat, 
it  discloses  a  removable  case  and  prays  for 
removal.  Hall  v.  Payne,  (D.  C.  Mont.  1921) 
274  Fed.  237. 

Nature  of  petition. —  The  petition  for  re- 
moval is  in  the  nature  of  process  to  transfer 
the  case  to  the  federal  court  on  due  notice 
to  plaintiff.  Hall  v.  Payne,  (D.  C.  Mont. 
1921)  274  Fed.  237. 

b.  Removal  by  Stipulation  and  Consent 

(p.  274) 

Consent  of  parties  cannot  confer  jurisdic- 
tion.—  Robertson  v.  Jordan  River  Lumber 
Co.,  (C.  C.  A.  5th  Cir.  1921)  269  Fed.  606. 

**  The  jurisdiction  of  the  inferior  courts  of 
the  United  States  rests  wholly  upon  the  acts 
of  Congress.  It  cannot  be  conferred  by  con- 
sent of  the  parties,  or  by  their  omission  to 
contest  it,  or  bv  estoppel."  St.  Louis  Smelt- 
ing, etc.,  Co.  t?.*Nix,  (C.  C.  A.  8th  Cir.  1921) 
272  Fed.  Q77. 

4.  Title  of  Cause  and  Address  (p.  276) 

An  indorsement  of  title  to  a  complaint  giv- 
ing the  names  of  parties  who  were  citizens 
of  different  states  would  not  make  the  case 
removable  if  the  essential  facts  do  not  appear 
in  the  complaint.  Ohio  v.  Swift,  (C.  C.  A. 
6th  Cir.  1921)  270  Fed.  141. 

8.  Jurisdictional  Averments  in  Qeneral. 
a.  Petition  for  Removal  as  a  Pleading 

(p.  277) 

In  general. —  To  the  same  effect  as  the 
original  annotation,  see  People  v.  St.  Louis, 
(1921)  297  111.  199,  130  N.  E.  366,  wherein 
it  was  held  that  a  petition  for  removal  solely 
on  the  ground  of  diverse  citizenship  did  not 
justify  a  removal  on  any  other  ground. 

The  petition  should  state  facts  which  taken 
in  connection  with  such  as  already  appear 
entitle  the  petitioner  to  the  transfer.  Nickels 
V.  Pullman  Co.,  (W.  D.  Va.  1920)  268  Fed. 
610.     . 

It  is  well  settled  that  the  right  to  remove 
on  the  ground  of  diverse  citizenship  is  usually 
to  be  determined  by  the  removal  petition, 
but  the  record  may  be  referred  to  to  supple- 
ment the  petition,  where  that  is  incomplete. 
Certainly  the  petition  to  remove  prevails,  un- 
less distinctly  inconsistent  with  the  record. 
Ohio  V,  Swift,  (C.  C.  A.  6tb  Cir.  1921)  270 
Fed.  141. 

Amendments. —  Parties  in  a  suit  for  re- 
moval may  be  allowed  to  amend  their  plead- 
ings where  they  do  not  conform  to  the  re- 
quirements of  the  equity  rules  of  the  court 
and  raise  issues  of  which  the  court  has  no 
jurisdiction.  Benedict  v.  Hall,  (N.  D.  la. 
1920)  267  Fed.  1013. 

10.  Averments  as  to  Citizenship 

a.  Individuals   (p.  282) 

An  averment  of  residence. —  To  the  same 
effect  as  the  original  annotation,  see  Batchel- 


der  V.  S.  C.  Quimby  Land  Co.,    (N.  D.  la. 
1920)  267  Fed.  483. 

f.  Corporation  (p.  286) 

Where  there  is  nothing  in  the  petition  for 
removal  to  show  that  a  plaintiff  board  of 
supervisors  of  a  certain  county,  or  a  drain- 
age district  of  that  county,  is  a  citizen  or 
corporation  of  any  other  state  than  the  de- 
fendant, and  there  is  no  diversity  of  citizen- 
ship between  any  of  the  parties  to  the  action 
the  federal  court  has  no  jurisdiction.  Buena 
Vista  County  v.  Title  Guaranty  etc.,  Co., 
(N.  D.  la.  1920)  267  Fed.  477. 

15.  Averments  as  to  Federal  Question 

a.  In  General  (p.  302) 

Where  removal  is  sought  on  the  ground 
that  a  question  arising  under  the  Constitu- 
tion and  laws  of  the  United  States  is  in- 
volved, it  must  appear,  on  the  face  of  the 
complaint  that  such  a  question  is  in  fact 
involved.  Kansas  Gas,  etc.,  Co.  t?.  Wichita 
Natural  Gas  Co.,  (C.  C.  A.  8th  Cir.  1920) 
266  Fed.  614. 

VIII.  State  Couet's  Loss  of  Jubisdictioh 
6.  Validity  of  further  proceedings 
b.  Amendment  of  Pleadings   (p.  359) 
Amendments  to  plaintiff's  pleadings.— -The 
claim  as  made  and  standing  on  the  record 
of  the  case  at  the  time  the  removal  is  effected 
is   what  determines   the   jurisdiction   of   the 
United  States  court,  the  other  jurisdictional 
facts    existing,    and    such    jurisdiction    once 
acquired  cannot  be  taken  away  by  a  subse- 
quent    amendment     reducing     the     amount 
claimed  below  the  jurisdictional  amount  re- 
quired.   Twin  Hills  Gasolene  Co.  t?.  Bradford 
Oil  Corp.,  (E.  D.  Okla.  1919)  264  Fed.  440. 

IX.  JuBTSDicnoN  Acquired  bt  Federal 

Coubt 

1.  8imulta/neous  with  Filing  of  Sufficient 
Petition  and  Bond  (p.  366) 

The  state  court  loses  its  jurisdiction  on 
filing  of  the  petition  and  bond  for  removal 
and  a  dismissal  of  the  action  by  the  state 
court  subsequent  thereto  is  void.  Ohio  v* 
Swift,  (C.  C.  A.  6th  Cir.  1921)  270  Fed.  141. 

A  formal  order  for  removal  is  of  no  effect. 
"  The  right  of  removal  is  statutory,  and  is 
established  immediately  on  the  filing  of  ft 
proper  bond  and  petition,  showing  on  its  face 
that  the  case  is  one  which  the  defendant  has 
a  right  to  remove  under  the  provisions  of 
the  statute.  No  issue  of  fact  raised  upon 
the  petition  or  record  can  be  tried  in  the 
state  court.  Ihiff  v.  Hildreth,  183  Mass.  440, 
67  N.  E.  356.  Where  jurisclictional  facts 
authorizing  removal  of  a  cause  from  a  state 
to  a  federal  court  exist  and  are  properly 
pleaded,  and  all  the  requirements  of  the  law 
are  met,  the  cause  is  in  contemplation  of  law 
removed,  and  further  proceedings  in  the  state 
court  are  void,  for  the  cause  is  ipso  facto 
removed.     Miller  v.  Soule,   (D.  C.)   221  Fed. 
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493.  Under  the  statute  (section  29  of  the 
Judicial  Code)  it  is  the  duty  of  the  state 
court  to  accept  the  petition  and  bond  when 
tendered  in  proper  form,  and  certify  the  case 
to  the  federal  Ihstrict  Court,  which  will  de- 
termine for  itself  whether  the  case  was  wrong- 
fully or  improperly  removed  thereto."  Wil- 
liams V,  Delaware,  etc.,  R.  Co.,  (M.  D.  Pa. 
1020)  266  Fed.  1003. 

X.  Tdcb  to  Plead  in  Fedebal  Coubt  aixd 
FuBTHEB  Pbooeedikgs  Tbebjsik  (p.  974) 

Compliance  with  statute  easentiaL — The 
right  of  removal  is  purely  statutory  and  one 
seeking  the  benefits  of  the  statute  must  com- 
ply with  its  essential  provisions.  Wena 
Lumber  Co.  v.  Continental  Lumber  Co.,  (S. 
D.  Miss.  1021)    270  Fed.  706. 

Right  to  plead  after  thirty  days.— "The 
requirement  to  plead  may  not  be  mandatory 
or  jurisdictional,  in.  the  sense  that  it  may 
not  be  waived  by  the  parties  or  extended  by 
the  court;  but  it  is  an  essential  step  neces- 
sary to  be  taken  by  the  defendant  before 
'the  cause  shall  then  proceed  in  the  same 
manner  as  if  it  had  originally  commenced 
in  the  said  district  court.  .  .  .  Whether 
to  allow  the  defendant  to  plead  after  the 
expiration  of  the  30  days  or  to  remand  the 
cause  is  a  matter  that  calls  for  the  exercise 
of  a  sound  l^gal  discretion.  Certain  it  is 
that  the  statute  may  not  be  disregarded  with 
impunity,  and  failure  to  comply  with  it  with- 
out any  satisfactory  excuse  renders  the  cause 
subject  to  remand."  Wena  Lumber  Co.  v. 
Continental  Lumber  Co.,  (S.  D.  Miss.  1021) 
270  Fed.  705. 

Vol.  V,  p.  376,  Jud.  Code,  sec.  31. 

[First  ed.,  1912  Supp.,  p.  147.] 

1.  In  General  (p.  377) 

Pleading.— An  allegaticm  to  the  effect  that 
'^ certain  courts"  of  the  state  of  Ohio  have 
construed  the  statutes  and  laws  of  Ohio 
8o<  as  to  permit  the  seizure  and  taking  of 
plaintiff's  property  without  due  process  of 
law,  whereby  **  petitioner  will  be  unable  to 
enforce  its  rights  under  the  laws  of  the 
United  States,"  comes  far  short  of  the  full 
and  exact  statement  of  deprivation  of  civil 
rights  which  would  be  necessary  to  show  a 
case  authorizing  removal  under  this  section. 
Ohio  V,  Swift,  (CCA.  6th  Oir.  1021)  270 
Fed.  14L 

Vol.  V,  p.  380,  Jud.  Code,  seo.  33. 

[First  ed.,  1912  Supp.,  p.  148.] 

II.  Construction. 

1.  In  general. 

2,  "  Revenue  law." 
III«  Right  to  remove. 

4.  Cases  removable. 

5.  Cases  not  removable. 
IV.  Procedure  for  removal. 

2.  Petition  for  removal 
5.  Certiorari. 


II.  CoNSTBUcnoir 

1.  In  General  (p.  962) 

Scope  and  intent  of  section. —  Referring  to 
section  643  of  the  Revised  Statutes  which  ia 
embodied  in  this  section  it  is  said: 

"This  section  was  originally  enacted  for 
the  protection  of  federal  officers  who  are 
engaged  in  the  enforcement  of  the  federal 
internal  revenue  laws  and  persons  assisting 
such  officers  in  the  enforcement  of  such  laws. 
The  act  was  passed  in  consequence  of  an 
attempt  by  one  of  the  states  to  make  penal 
the  collection  by  United  States  officers  within 
such  state  of  duties  under  the  revenue  law. 
Tennessee  17.  Davis,  100  U.  S.  257,  26  L.  ed. 
648.  The  scope  of  this  section  has  since 
been  enlarged,  by  preventing  suits  in  the 
state  courts,  not  only  against  those  enforc- 
ing the  revenue  laws,  but  also  <^cers  of 
either  house  of  Coi^ess  in  the  discharge 
of  their  official  duties  in  executing  any  order 
of  such  house,  and  against  any  officer  oi  the 
courts  of  the  United  States  while  engaged 
in  any  official  act.  The  purpose  of  this  act 
is,  then,  to  remove  frcnn  state  courts  to  the 
federal  courts  civil  actions  or  criminal  prose- 
cutions against  4uiy  of  these  three  sets  of 
officers  in  the  performance  of  their  official 
duties,  and  against  persons  assisting  the 
otticers  in  the  performance  of  official  acts 
imder  the  revenue  laws.  This  section  was 
interpreted  in  Johnson  f>.  Wells  Fargo  &  Co., 
(C  C.)   OS  Fed.  3,  8.    The  court  said: 

" '  The  purpose  of  the  statute  is  to  protect 
the  revenue  officers  of  the  government  in  the 
line  of  their  official  duties,  and  those  who 
are  onployed  to  act  under  them  in  the  per- 
formance of  such  duties;  but,  further  than 
providing  this  necessary  protection  to  the 
administration  of  its  revenues,  the  federal 
government  has  no  interest  in  the  business 
affairs  of  the  people  incidoitally  brought 
within  the  range  of  the  tariff  system.  The 
statute  must  be  interpreted  with  reference 
to  its  manifest  spirit  and  general  purpose, 
and  a  word  or  phrase  should  not  be  extended 
beyond  its  proper  relation  to  give  jurisdic- 
tion where  jurisdiction  does  not  appear  to 
have  been  intended.  Moreover,  where  the 
question  of  jurisdiction  ia  doubtful,  the  rule 
now  is  to  resolve  that  doubt  against  the 
jurisdiction  of  the  federal  courto.' "  Ap- 
plication of  Shumpka,  (N.  D.  N.  Y.  1920) 
268  Fed.  686. 

''The  federal  court  acquires  juriadictioB, 
on  removal  from  the  state  court,  only  after 
service  upon  it  or  its  clerk  of  the  appropriate 
process,  whether  certiorari  or  habeas  corpus 
cum  causa,  by  which  the  clerk  is  notified 
of  the  filing  of  the  petition  in  the  federal 
court."  Oregon  v.  Wood,  (D.  C  Ore.  1020) 
268  Fed.  075. 


2.  "Revenue  Law**   (p.  d82) 

It  is  said  that  "while  it  may  be  posaible 
to  say  that  the  work  of  erecting  a  post  office 
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has  relation  to  the  revenue  of  the  govern- 
ment, and  that  the  Secretary  of  the  Treas- 
ury, by  whom  the  work  was  ordered,  was  an 
officer  administering  the  revenue  laws  and 
acting  under  color  of  his  ofBce,  (Ward  1;. 
Canstmction  Co.,  99  Fed.  605,  606,  39  C.  C. 
A.  669),  it  does  not  seem  to  follow  that  an 
appropriation  act  for  the  purchase  of  lands 
for  military  purposes  can  be  deemed  to  be 
a  'revenue  law,'  in  the  sense  in  which  that 
term  is  used  in  section  33  of  the  Judicial 
Code/'  Underwood  17.  Dismukes,  (D.  C.  R. 
I.  1920)  266  Fed.  669.  The  court  further 
said: 

"To  accept  the  contention  of  the  United 
States  that  the  term  *  revenue  laws '  includes 
all  laws  apiHTopriating  money  for  the  expendi- 
ture of  the  revenue  of  the  United  States, 
and  that  the  question  of  proprietary  rights 
in  lands  purchased  by  the  United  States 
through  an  appropriation  of  moneys  of  the 
United  States  involves  a  question  of  revenue 
law,  would  result  in  a  great  expansion  of 
the  scope  of  section  33,  and  a  great  enlarge- 
ment of  the  jiurisdiction  of  the  federal 
courts.'* 

ni.  Right  to  Remove 
4.  Ca8es  Removable  (p.  383) 

Officer  enforcing  National  Prohibition  Act. 
—  Cases  against  officers  appointed  under  the 
National  Prohibition  Act  are  removable  from 
state  to  federal  courts.  In  re  Higgins,  (D.  C. 
N.  H.  1921)   273  Fed.  832. 

Federal  officers  who  have  been  indicted  for 
killing  a  man  while  enforcing  the  National 
Prohibition  Act  are  entitled  to  the  benefit  of 
this  provision  as  to  removal.  Oregon  r. 
Wood,   (D.  C.  Ore.  1920)  268  Fed.  975. 

Although  a  marshal  or  deputy  marshal  is 
not  an  officer  appointed  under  a  revenue  law, 
yet,  when  engaged  officially  in  attempts  to 
enforce  the  revenue  law,  he  is  an  officer  under 
that  law,  and  entitled  to  the  protection  of 
section  643,  and  so  are  persons  acting  with 
him  for  the  enforcement  of  the  revenue  law. 
Application  of  Shumpka,  (N.  D.  N.  Y.  1920) 
268  Fed.  686. 

5.  Oases  not  Removable   (p.  384) 

The  following  cases  were  held  not  remov- 
able—  Action  to  restrain  naval  officer  from 
interfering  with  plaintiff's  alleged  rights  to 
enter  on  and  remove  sand  from  lands  pur- 
chased by  the  United  States.  Underwood  v. 
Dismukes,  (D.  C.  R.  I.  1920)  266  Fed.  559. 

An  indictment  for  selling  liquor. —  Where 
a  person  who  has  been  indicted  for  selling  a 
liquid  in  violation  of  a  state  law  an  instru- 
ment issued  by  the  Prohibition  Commissioner 
to  the  manufacturer  of  the  liquor  approving 
of  its  sale  ''in  good  faith  as  a  medicine 
does  not  bring  the  case  within  the  provisions 
of  this  section  entitling  the  defendant  to  a 
trial  of  the  indictment  in  the  federal  court, 
and  he  is  not  entitled  to  have  it  removed  to 
such  court.  Application  of  Shumpka,  (N.  D. 
N.  Y.  1920)  268  Fed.  686. 


IV.  Pbocedube  fob  Removal 
2.  Petition  for  Removal  (p.  385) 

Requirements  as  to  petition. —  The  petition 
should  state  facts  si^cient  to  enable  the 
court  to  decide  whether  the  case  is  one  within 
the  provisions  of  the  Act  and  it  is  not  enough 
that  it  alleges  in  general  terms  that  the  peti- 
tioner intends  to  rely  in  his  defense  to  the 
prosecution  on  the  revenue  laws  of  the  United 
States.  Oregon  v.  Wood,  (D.  C.  Ore.  1920) 
268  Fed.  975,  holding  the  petition  under 
consideration   to  be  sufficient. 

Signing  of  petition. — ^A  petition  in  which 
it  is  stated  that  it  is  presented  in  behalf  of 
the  petitioners,  naming  them,  and  which  is 
signed  by  the  United  States  attorney  is  held 
to  meet  the  requirement  of  the  statute.  Ore- 
gon r.  Wood,  (D.  C.  Ore.  1920)  268  Fed. 
975. 

Verification. —  The  provision  as  to  verifica- 
tion by  affidavit  is  complied  with  in  the  case 
of  several  petitioners  by  an  affidavit  signed 
by  one  of  them.  Oregon  t;.  Wood,  ( D.  C.  Ore. 
1920)  268  Fed.  975.    The  court  said: 

"The  petition  is  verified  by  Wood  alone. 
The  statute  merely  requires  that  it  be  veri- 
fied by  affidavit.  Presumably  this  means  that 
ii;  shall  be  verified  by  the  petitioner.  Where 
there  are  several  petitioners,  verification  is 
usually  made,  in  conunon  practice,  by  one  of 
them.  Such  a  verification,  I  have  no  doubt, 
is  within  the  purview  of  the  statute,  and  is 
sufficient.  While  a  valid  petition,  duly  veri« 
fied,  is  necessary  to  give  jurisdiction  to  the 
Federal  court  on  removal,  the  statute  has 
prescribed  no  technical  form  of  petition  and 
verification  to  be  observed,  and  common 
usage,  in  legal  practice,  is  probably  all  that 
was  intended." 


6.  Certiorari   (p.  386) 

In  Oregon  v.  Wood,  (D.  C.  Ore.  1920)  268 
Fed.  975,  it  is  said: 

**The  statute  comprises  capias  or  other 
similar  form  of  proceeding  by  which  a  per- 
sonal arrest  is  ordered.  It  is  obvious  that 
there  are  two  classes  of  proceedings  which 
dominate  the  form  of  the  writ.  One  is  when 
the  suit  is  commenced  by  summons  or  like 
process,  except  capias,  and  the  other  is  when 
commenced  by  capias  or  other  .similar  form 
of  proceeding.  Certiorari  is  appropriate  in 
one  class,  and  habeas  corpus  cum  causa  in 
the  other;  this  whether  the  petitioner  is  in 
custody  or  out  on  bail.  If  in  custody,  then 
the  marshal  must  take  him  in  his  custodv, 
and  produce  him  here;  but,  if  out  on  bail, 
the  bail  answers  for  his  personal  appearance 
in  this  court.  Obviously,  however,  the  writ 
should  be  the  same  in  either  event.  While, 
by  a  technical  consideration  of  the  two  writs, 
certiorari  would  be  the  more  appropriate 
when  the  defendant  is  out  on  bail,  it  is  suffi- 
cient that  the  statute  has  not  so  regarded 
it,  but  has  prescribed  the  writ  of  habeas 
corpus  cum  causa." 
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Vol.  V,  p.  398,  Jud.  Code,  sec.  37. 

[Fir^  ed,  1912  Supp.,  p.  150.] 

L  Dismissal  of  suit. 

1.  Suit    or    controversy    not    properly 
within  federal  jurisdiction, 
a.  In  general. 
4.  Procedure  for  dismissal. 
a.  In  general. 
II.  Grounds  for  remand. 

1.  Want  of  jurisdiction  in  general. 
3.  State  court  without  jurisdiction  of 

subject  matter. 
6.  Where  jurisdiction  is  doubtful. 
Ill,  Waiver  or  amendment  of  defects. 

1.  Waiver   of   objection  —  estoppel   to 

object. 
3.  Amendment  of  petition  for  removal, 
a.  In  general. 
V.  Procedure  for  remand. 

1.  Remand  on  court's  own  motion, 
a.  For  want  of  jurisdiction. 

I.  Dismissal  of  Suit 

1.  Suit  or  Controversy  not  Properly  within 
Federal   Jurisdiction 

a.  In  General  (p.  400) 

Equity  rulea. —  "In  the  application  of 
equity  rule  29  (1»8  Fed.  xxvi,  115  C.  C.  A. 
xxvi).  abolishing  pleas  and  demurrers,  and 
providing  that  other  defenses  in  point  of 
law  arising  on  the  face  of  the  bill,  which 
previously  should  have  been  made  by  plea 
or  demurrer,  shall  now  be  made  by  motion 
to  dismiss  or  in  answer,  the  law  is  settled 
in  numerous  adjudged  cases  that  upon  the 
consideration  of  the  motion  the  court  may 
in  its  discretion,  when  promotive  of  justice. 
refuse  to  decide  a  case  on  such  motion,  and 
that  defense  by  answer  may  be  required.  In- 
deed, he  rule  goes  to  the  extent  that,  imless 
the  motion  clearly  discloses  that  on  the  alle- 
gations of  the  bill,  which  are  taken  as  true, 
it  must  be  dismissed  upon  final  hearing,  the 
preliminary  motion  to  dismiss  must  he  de- 
nied." O'Keefe  r.  New  Orleans,  (E.  D.  La. 
1921)    273  Fed.   560. 

4.  Procedure  for  Dismissal 

a.  In  General  (p.  403) 

Quashing  service  of  summons. —  In  a  case 
properly  removed  the  defendant  has  the  right 
tc  quash  the  service  of  the  summons,  if  at 
the  time  the  service  was  effected  defendant 
was  not  subject  to  personal  process  within 
the  state  where  the  service  was  made.  Cen- 
taur Motor  Co.  r.  Eccleston,  (W,  D.  N.  Y. 
1920)    264  Fed.   852. 

II.  Grounds  fob  Remaitd 

1.  Want  of  Jurisdiction  in  General  (p.  407) 

Where  the  real  question  at  issue  is  largely 
one  of  fact  and  the  court  is  unable  clearly  to 
conclude  that  the  matter  involved  exceeds 
the  sum  of  $3,000,  it  will  remand  the  case 
to  the  state  court.  Farmers*,  etc.,  Bank  v. 
Federal  Reserve  Bank,  (W.  D.  N.  C.  1921) 
274  Fed.  235. 


"  It  is  undoubtedly  the  law  that  the  fed- 
eral courts  have  a  right  to  determine  after 
removal  whether  jurisdiction  was  originally 
acquired  by  the  state  court,  and  to  say  what 
constituted  a  lawful  subjection  to  the  juris- 
diction of  the  state  tribunal."  Centaur  Motor 
Co.  t\  Eccleston,  (W.  D.  N.  Y.  1920)  264 
Fed.  852. 

If  "  jurisdiction  over  the  person  of  the  de- 
fendant has  once  been  acquired  in  the  state 
court,  within  the  meaning  of  the  federal  de« 
cisions,  such  jurisdiction  will  remain  in  the 
state  court  if  the  cause  has  been  improperly 
removed,  or  will  be  transferred  to  the  fed- 
eral court  if  the  removal  was  valid."  Cen- 
taur Motor  Co.  V,  EcclestcHi,  (W.  D.  N.  Y. 
1920)    264  Fed.  852. 

In  determining  whether  the  relief  sought 
is  of  a  nature  that  a  federal  district  court 
is  competent  to  administer  the  federal  court 
will,  on  a  motion  to  remand  to  the  state 
court,  look  to  the  face  of  the  complaint  and. 
on  the  facts  as  there  set  up,  decide  what 
relief  should  be  granted.  It  cannot  be  ex- 
pected to  anticipate  evidence  or  amendments 
which  will  enlarge  the  scope  of  the  prayer 
for  general  relief.  Kellogg  i;.  Schaueble, 
(S.  D.  Miss.  1921)  273  Fed.  1012. 

3.  State   Court  toithout  Jurisdiction  of 
Subject  Matter  (p.  411) 

To  the  same  effect  as  the  original  annota- 
tion, see  Earles  v.  Germain  Co.,  (S.  D.  Ala. 
1920)    265  Fed.  718. 

5.  Where  Jurisdiction  is  Doubtful    (p.  411) 

To  the  same  effect  as  the  second  paragrarih 
of  the  original  annotation,  see  Demer  r.  Pa- 
cific Steamship  Co.,  (W.  D.  Wash.  1921)  273 
Fed.  567. 

III.  Waiver  o»  Amendmiint  of  Defects 

1.  W<*wer  of  Objection — Estoppel  to  Object 

(p.  414) 

Where  all  of  the  defendants  united  in  ft 
petition  to  remove  the  case,  on  the  ground 
that  it  arose  under  the  laws  of  the  United 
States,  and  the  plaintiff  asked  for  a  remand, 
setting  up  that  no  federal  question  in  the 
jurisdictional  sense  was  involved  and  no  ob- 
jection was  made  that  some  of  the  defendants 
had  been  sued  in  a  district  in  which  they 
did  not  reside,  it  was  held  that  an  objection 
on  that  ground  was  waived.  Burke  r.  Monu- 
mental Division,  etc.,  (D.  C.  Md.  1919)  273 
Fed.  707. 

3.  Amendment  of  Petition  for  Removal 
a.  In  General  (p.  417) 

To  the  same  effect  as  the  original  annota- 
tion, see  Amerson  v.  Western  Union  Tel.  Co., 
(W.  D.  Ky.  1920)   265  Fed.  909. 

The  petition  for  removal  may,  like  any 
ether  process  or  proceeding,  be  amended 
whenever  consonant  with  justice.  Hall  fr. 
Payne,   (D.  C.  Mont.  1921)  274  Fed.  237. 
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V.   PSOCEDURE  FOB  ReMAND 

1.  Remand  on  Courtis  Own  Motion 

a.  For  Want  of  Jurisdiction   (p.  420) 

To  the  same  effect  as  fourth  paragraph  of 
original  annotation,  see  Morrell  t.  Lalonde, 
(D.  C.  R.  I.  1921)  271  Fed.  19. 

Vol.  V,  p.  446,  Jud.  Code,  sec.  38. 

[First  ed.,  1912  Supp.,  p.  150.] 

II.  Valxdity  op  Service  of  Process  in  State 

Court 

I.  Effect  of  Petition  for  Removal  a«  Appear- 

ance 

b.  Other   Cases    (p.   4d6) 

To  the  same  effect  as  the  original  anno- 
tation, see  Hunt  v.  Pearce,  (E.  D.  Okla. 
1921)   27  Fed.  498. 

Vol.  V,  p.  468,  Jud.  Code,  sec.  41. 

[First  ed.,  1912  Supp.,  p.  151.] 
New  York  Quarantine  Station. — A  person 
accused  of  a  crime  committed  on  the  high 
seas  who  was  brought  into  the  United  States 
at  the  port  of  New  York  on  a  vessel  which 
first  stopped  at  the  quarantine  station,  which 
18  in  the  Eastern  District,  but  who  was  not 
arrested  until  the  vessel  reached  New  York 
city  which  is  in  the  Southern  District,  was 
both  "found"  and  first  brought  into  the 
Southern  District  within  the  meaning  of 
this  section.  Pederson  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1921)  271  Fed.  187. 

Vol.  V,  p.  470,  Jud.  Code,  sec.  42. 

[First  ed.,  1912  Supp.,  p.  151.] 

II.  Particular  Offenses   (p.  471) 

Conspiracy. —  To  the  same  effect  as  the 
original  annotation,  see  Grayson  t?.  U.  S., 
(C.  C.  A.  Gth  Cir.  1921)   272  Fed.  653. 

Vol.  V,  p.  478,  Jud.  Code,  sec.  48. 

[First  ed.,  1912  Supp.,  p.  153.] 

II.  Jurisdiction. 

1.  Generally. 

2.  Both  infringement   and   place  of 

business  necessary. 

IV.  Service. 

II.  Jurisdiction 

1.  Generally    (p.  480) 

Suit  for  contributory  infringement  of 
patent. —  One  who  manufactures  an  element 
of  an  infringing  device  with  the  intent  that 
it  shall  be  united  with  the  other  elements  of 
such  device,  and  completed  by  another  per- 
son, is  guilty  of  contributory  infringement, 
and  is  liable  for  infringement  in  a  suit 
instituted  in  the  jurisdiction  where  he  com- 
mitted his  part  of  the  infringement  and  had 
a  regular  and  establishe<l  place  of  business. 
Dental  Co.  t\  S.  S.  White  Dental  Mfg.  Co., 
(C.  C.  A.  3d  Cir.  1920)   266  Fed.  524. 


2.  Both  Infringement  and  Place  of  Business 
Necessary  (p.  481) 

Generally. —  Wliere  the  defendant  is  not 
an  inhabitant  of  the  district  he  must  have 
a  regular  place  of  business  within  the  district 
and  have  committed  at  least  one  act  of  in- 
fringement in  the  district.  I.  T.  S.  Rubber 
Co.  17.  Essex  Rubber  Co.,  (D.  C.  Mass.  1920) 
270  Fed.  693. 

IV.  Service   (p.  482) 

Service  on  buyer. —  ^liere  the  evidence 
shows  that  the  only  relation  between  the  par- 
ties is  that  of  buyer  and  seller,  service  on 
the  buyer  is  of  no  effect.  Rosenbluth  v. 
Hudson  Motor  Car  Co.,  (E.  D.  :^a.  1920) 
264  Fed.  353. 

Service  on  agents. — ^A  corporation  purchas- 
ing automobiles  outright  from  the  corpora- 
tion which  manufactures  them  and  having 
the  exclusive  right  to  sell  them  in  a  certain 
territory,  is  not  the  agent  of  the  manu- 
facturing corporation  within  the  meaning  of 
this  section  and  service  of  process  upon  it 
in  a  patent  infringement  suit  will  oe  set 
aside.  Rosenbluth  v,  Hudson  Motor  Car  Co., 
(E.  D.  Pa.  1920)   266  Fed.  680. 

Vol.  V,  p.  482,  Jud.  Code,  sec.  50. 

[First  ed.,  1912  Supp.,  p.  153.] 

I.  Scope. 
IV.  Parties. 

I.  SooPE   (p.  482) 

This  section  deals  only  with  judgments  and 
decrees.  Friede  v.  Azovsko  Donskoi  Komraer- 
cheske  Bank,  (S.  D.  N.  Y.  1920)  266  Fed. 
131. 

rV.  Pabtibs    (p.  483) 

An  indispensable  party. —  To  the  same 
effect  as  the  original  annotation,  see  Jen- 
nings V.  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  399. 

Vol.  V,  p.  486,  Jud.  Code,  sec.  51. 

[First  ed.,  1912  Supp.,  p.  153.] 

IV.  Jurisdiction. 

5.  Where  parties  are  joined, 
c.  Defendants. 
VI.  Waiver. 

1.  Generally. 

2.  Appearance    and    pleading    to    the 

merits. 

b.  General  appearance. 

IV.  Jurisdiction 

6.  Where  Parties  Are  Joined 

c.  Defendants    (p.   496) 

Generally. —  The  joinder  of  persons  who 
are  residents  of  the  district  with  one  who 
is  not  does  not  give  the  court  jurisdiction 
of  the  nonresident.  Consolidated  Textile 
Corp.  f.  Dickey,  (N.  D.  Ga.  1920)  266  Fed. 
587. 
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VI.  Waiver 

1.  Oenerally  (p.  511) 

An  objection  to  the  jurisdiction  in  equity 
of  a  federal  court  on  the  ground  that  there 
is  an  adequate  remedy  at  law  may  be  waived. 
American  Surety  Co.  v.  American  Mills  Co., 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  67. 

2.  Appearcunce  and  Pleading   to   the   Merits 

b.  General  Appearance    (p.  614) 

When  a  waiver. —  To  the  same  effect  as  the 
original  annotation,  see  Mankin  i;.  Hartley, 
(C.  C.  A.  4th  Oir.  1»20)  266  Fed.  466. 

Vol.  V,  p.  518,  Jud.  Code,  seo.  52. 

[First  ed.,  1912  Supp.,  p.  153.] 

Applicability. —  This  section  has  been  held 
to  be  applicable  in  the  case  of  suits  for 
infringement  of  letters  patent.  Zell  v.  Erie 
Bronze  Co.,   (E.  D.  Pa.   lf)21)   273  Fed.  833. 

Vol.  V,  p.  520,  Jud.  Code,  sec.  53. 

[First  ed.,  1912  Supp.,  p.  154.] 

I.  Purpose  and  scope. 
II.  Jurisdiction. 

I.   PUBPOSE  AND  SCOPK   (p.  521) 

The  object  in  the  mind  of  Congress  in 
enacting  the  removal  provision  of  this  sec- 
tion was  for  the  benefit  and  convenience  of 
litigants  by  avoiding  removal  to  a  remote 
division,  when  a  nearer  was  at  hand.  Gop- 
cevic  V.  California  Packing  Corp.,  (N.  D. 
1921)   272  Fed.  9M. 

II.  JUBTSDIcnON    (p.    621) 

Making  objection  to  jurisdiction. —  If  a 
defendant  in  a  timely  manner  interposes 
proper  objection  to  being  sued  in.  a  wrong 
district,  or  in  a  case  of  removal  promptly 
and  timely  moves  to  remand  the  cause  for 
want  of  jurisdiction,  such  action  will  pro- 
vent  the  jurisdiction  of  the  court  from  at- 
taching, and  the  cause  must  be  dismissed  or 
a  remand  granted,  as  the  case  may  be.  Qop- 
cevic  t?.  California  Packing  Corp.,  (N.  I). 
Cal.  1921)  272  Fed.  994. 

Vol.  V,  p.  523,  Jud.  Code,  seo.  54. 

[First  ed.,  1912  Supp.,  p.  155.] 

Residence  in  the  same  state  is  essentiaL — 

Kansas    Gas,   etc.,    Co.   v.    Wichita   Natural 

Gas  Co.,   (C.  C.  A.  8th  Cir.  1920)   266  Fed. 

614. 

Vol.  V,  p.  523,  Jud.  Code,  seo.  55. 

[First  ed.,  1912  Supp.,  p.  155.] 

Property  of  fixed  character. —  This  seo- 
tion  only  applies  if  the  action  involves  prop- 
erty of  a  ^xed  character,  which  lies  partly 
in  one  district  and  partly  in  another  district 
within  the  same  state,  in  which  case  the 


action  may  be  maintained  in  either  district 
where  some  of  the  property  is  situated. 
ELansas  Gas,  etc.,  Co.  v,  Wichita  Natural 
Gas  Co.,  (C.  C.  A.  8th  Cir,  1920)  266  Fed. 
614. 

Vol.  V,  p.  525,  Jud.  Code,  seo.  57. 

[First  ed.,  1912  Supp.,  p.  155.] 

I.  Construction    and   application   generally. 
II.  Applicability  to  particular  matters,  suit* 
and  proceedings. 

I.  OoNSTBTTcmoir   Am)   Application   Gewe»- 

ALLT  (p.  525) 
Construction  generally. —  This  section 
necessarily  implies  that,  even  though  juris- 
diction be  founded  only  on  the  fact  that  the 
suit  is  between  citizens  of  different  states, 
yet  if  the  object  of  the  suit  brings  it  within 
the  class  described  in  this  section  the  court 
of  the  district  in  which  the  suit  is  brought 
may  entertain  it,  notwithstanding  none  of 
the  parties  thereto  reside  in  such  district. 
Hodgman  i>.  Atlantic  Refining  Co.,  (D.  C. 
Del.  1921)  274  Fed.  104. 

II.  Applicabilitt  to  Pabticdlab  Mattkba, 

SiTiTS  Ain>  Pboceedinos  (p.  529) 

Corporate  matters. — ^A  bill  praying  that  a 
voting  trust  agreement  be  declared  void  and 
surrendered  for  cancellation  and  that  the 
members  of  such  agreement  be  enjoined  from, 
performing  certain  acts  thereunder  is  not 
a  suit  to  remove  a  cloud  on  title  under  the 
provisions  of  this  section  permitting  a  join- 
der of  a  nonresident.  Consolidated  Textile 
Corp.  V,  Dickey,  (C.  C.  A.  5th  Cir.  1921) 
269  Fed.  942. 

Shares  of  stock  in  a  corporation  are  per- 
sonal  property  under  the  laws  of  Delaware, 
and  the  provisions  of  this  section  as  to 
jurisdiction  of  absent  defendants  apply  in 
a  suit  one  of  the  <^ject8  of  which  is  to 
enforce  a  claim  of  a  Delaware  corporation 
(made  by  certain  of  its  shareholders)  to  the 
shares  of  its  stock  held  by  a  Pennsylvania 
corporation,  or  to  remove  a  cloud  upon  the 
former's  title  thereto.  And  the  fact  that 
additional  relief  is  sought  is  immaterial. 
Hodgman  v.  Atlantic  Reiining  Co.,  (D.  C. 
DeL  1921)   274  Fed.  104. 

A  suit  hy  a  corporation  to  enjoin  a  J>reach 
of  contract  by  another  corporation  is  not  one 
8[ffecting  any  right,  title  or  interest  to  any 
real  or  personal  property  in  the  district. 
Kansas  Qas,  etc.,  Co.  f>.  Wichita  Natural 
Gas  Co.,  (CCA.  8th  Cir.  1920)  266  Fed. 
614. 

Setting  atide  or  cancelling  instxiimeiita. — 
A  suit  to  cancel  a  written  instrument  create 
ing  a  pooling  agreement  for  the  voting  of 
corporate  stock  is  not  a  suit  "  to  remove  any 
incumbrance  or  lien  or  cloud  upon  the  title 
to  real  or  personal  property."  Consolidated 
Textile  Corp.  v.  Dickey,  (N.  D.  Ga.  1920) 
266  Fed.  5S7, 
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Tbe  court  said  r  "  The  suggestion  that 
under  section  57  jurisdiction  may  be  exer- 
cised oyer  him  hy  treating  this  suit  as  one 
'to  remove  any  incumbrance  or  lien  or  cloud 
upon  the  title  to  real  or  personal  property 
within  the  district/  is  untenable.  The  judg- 
ment in  such  a  case  is,  by  the  language  of 
the  section,  to  —  'affect  only  the  property 
which  shall  have  been  the  subject  of  the 
suit  and  under  the  jurisdiction  of  the  court 
therein,  within  such  district/ 

"It  would  be  difficult  to  fix  upon  any 
property  as  the  subject  of  the  suit  within 
the  district.  The  title  to  none  is  in  dispute. 
None  is  sought  to  be  recovered.  There  is  no 
incumbrance  or  lien  or  cloud  upon  the  title 
to  any  property  of  the  plaintiff  in  any 
ordinary  acceptance  of  the  term.  While  it 
is  a  suit  to  cancel  a  written  instrument,  that 
instrument  does  not  purport  to  convey  or 
affect  the  title  of  plaintiff  to  the  shares  it 
owns.  The  true  cause  of  complaint  is  the 
conduct  of  the  defendants  in  reference  to 
their  own  property,  which  is  claimed  unlaw- 
fully and  injuriously  to  affect  the  property 
of  plaintiff  company,  a  violation  of  the 
maxim  '  Sic  utere  tuo  ut  alienum  non  liedas.' 
The  unlawful  use  of  a  proxy  to  vote  stock 
to  the  injury  of  another  stockholder  was 
treated  as  a  tort  in  Witham  v,  Cohen,  100 
Ga.  670,  28  S.  £.  505,  and  such  seems  to  be 
its  true  legal  character.     So  concluding,  the 

Question  is  decided  by  Ladew  v,  Tennessee 
lopper  Co.,  218  U.  S.  357,  31  Sup.  Ct.  81, 
64  L.  ed.  1069,  where  it  is  held  that  a  bill 
to  abate  and  enjoin  a  nuisance  against  in- 
habitants of  the  district  and  one  who  was 
an  inhabitan.t  of  another  state  could  not  be 
maintained  as  to  the  latter  under  the  pro- 
visions now  found  in  section  57.  This  court, 
therefore,  has  no  jurisdiction  over  Jefferson, 
and  the  suit  must  be  dismissed  as  to  hino." 

Vol.  V,  p.  540,  Jud.  Code,  seo.  65. 

[First  ed.,  1912  Supp.,  p.  159.] 

Construction. —  This  section  and  section  66 
have  no  constricted  meaning,  but  are  to  be 
interpreted  broadly  to  effectuate  the  opera- 
tion of  business  carried  on  by  receivers  ap- 
pointed by  the  federal  courts  with  as  much 
regard  for  the  safety  and  protection  and 
general  observance  of  the  rights  of  others 
both  in  contract  and  in  tort  as  would  be 
required  of  the  owners  of  the  property  of 
which  as  receivers  they  have  possession, 
Sullivan  v.  Hustis,  (Mass.  1921)  130  N.  E. 
247. 

Duty  of  receiver  to  comply  with  state  law. 
—  To  the  same  effect  as  the  original  anno- 
tation, see  Sullivan  v.  Hustis,  (Mass.  1921) 
130  N.  E.  247. 

Priorities. — ^A  receiver  appointed  by  a 
federal  court  takes  property  subject  to  all 
liens,  priorities,  or  privileges  existing  or 
accruing  under  the  laws  of  the  state.  And 
where  the  common-law  prerogative  right  of  a 
state  to  priority  over  unsecured  creditors  in 


payment  of  all  the  debts  due  the  state  out 
of  the  assets  of  the  debtor  cannot  be  en- 
forced by  levy  and  seizure  because  of  the 
appointment  of  a  receiver  by  a  federal  court 
within  the  state,  an  application  to  that  court 
for  payment  of  the  debt  due  is  the  appropri- 
ate remedy.  Marshall  t?.  New  York,  (1920) 
254  U.  S.  380,  41  S.  Ct.  143,  65  U.  S.  (L.  ed.) 
— ,  agirming  (C.  C.  A-  2d  Cir.  1919)  262 
Fed.  727. 

Vol.  V,  p.  578,  Jud.  Code,  sec.  97. 

[First  ed.,  1912  Supp.,  p.  177.] 

Jurisdiction  of  offenses  on  high  seas. —  To 
the  same  effect  as  the  original  annotation, 
see  Pederson  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1921)   271  Fed.  187. 

Vol.  V,  p.  607,  Jud.  Code,  seo.  128. 

[First  ed.,  1912  Supp.,  p.  195.] 

I.  Introductory. 

II.  "Appellate    jurisdiction    to    review    by 
appeal  or  writ  of  error.'* 

III.  Final  decisions. 

1.  Necessity. 

2.  Definition  and  nature. 

10.  Injunction. 

11.  Interrention   and  interpleader. 

12.  Judicial  sales. 
15.  Patents. 

18.  Miscellaneous. 

IV.  "District  courts,"  etc.,  including  those 

of  Hawaii  and  Porto  Rico. 
V.  Cases  reviewable. 

1.  In  general. 

2.  Admiralty. 

4.  Contempt  cases. 
6.  Criminal  cases. 
9.  Patent  cases. 
VI.  Cases  which  "may  be  taken   direct  to 
the  supreme  court." 

I.   IlTTBODUCTORT    (p.    609) 

The  jurisdiction  of  the  Circuit  Courts  of 
Appeals    is   purely  ap]>eUate   and   statutory. 
Grammer  v.  Fenton,  (C.  C.  A.  8th  Cir.  1920) 
2«8  Fed.  94dL 

II.  "Appellate  Jurisdiction  to  Review  by 
Appeal  or  Writ  of  Error"  (p.  609) 

In  general. —  The  Circuit  Court  of  Appeals 
must  take  notice  of  the  fact  where  it  has  no 
jurisdiction.  Republic  Iron,  etc.,  Co.  r. 
Youngstown  Sheet,  etc.,  Co.,  (C.  C.  A.  6th 
Cir.   1921)    272  Fed.  386. 

The  Circuit  Court  of  Appeals  "  has  power 
to  affirm,  modify,  or  reverse  any  judgment 
lawfully  brought  before  it  for  review,  or 
to  direct  such  judgment  to  Ee  rendered,  or 
further  proceedings  to  be  had,  as  the  justice 
of  the  case  may  require.  .  .  .  Whatever 
may  be  the  the  rule  under  the  common 
law,  where  unmodified  by  statute,  as  to  the 
power  of  a  court  to  grant  a  new  trial  in 
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part,  or  as  to  a  severable  sum  involved  in 
the  suit,  we  think  there  is  no  doubt  as  to 
the  power  of  this  court  to  set  aside  only 
a  part  of  a  judgment,  where  embracing  dif- 
ferent items,  some  of  which  are  not  in  ques- 
tion." Thorpe  r.  National  Citv  Bank, 
(C.  C.  A.  5th  Cir.  1921 )   274  Fed.  200. 

Although  nothing  is  said  in  the  briefs  or 
oral  arguments  of  counsel  concerning  the 
jurisdiction  of  the  court  to  hear  the  appeal 
yet  since  the  court  must  have  jurisdiction 
to  hear  an  appeal  or  can  do  nothing  except 
to  dismiss  the  same,  it  becomes  the  duty  of 
the  court  to  consider  the  question  of  juris- 
diction on  its  own  motion.  Cleveland  Cliffs 
Iron  Co.  V.  Kinney,  (C.  C.  A.  8th  Cir.  1920) 
260  Fed.  888. 

Mandamus  in  aid  of  appellate  jurisdic- 
tion. — ^An  order  of  a  district  judge  vacating 
a  former  order  dismissing  a  suit  for  the  in- 
fringement of  a  patent  in  no  way  affects 
th«  appellate  jurisdiction  of  the  Circuit 
Court  of  Appeals  over  the  cause  as  one  aris- 
ing under  the  patent  laws.  Such  being  the 
case  the  appellate  court  has  neither  the 
need  nor  the  power  to  grant  a  writ  of 
mandamus  to  preserve  its  appellate  juris- 
diction by  compelling  the  district  judge  to 
vacate  his  order  reinstating  the  suit.  Rari- 
tan  Copper  Works  v.  Elliott,  (C.  C.  A.  3d 
Cir.   1921)    271    Fed.   284. 

III.  Final  Decisions 
1.  'Necessity  (p.  611) 

To  the  same  effect  as  the  original  annota- 
tion, see  Gas,  etc.,  Securities  Co.  v.  Man- 
hattan, etc.,  Traction  Corp.,  (C.  C.  A.  2d 
Cir.  1920)  266  Fed.  625:  U.  S.  r.  Maresca, 
(S.  D.  N.  Y,  1920)  266  Fed.  713;  Iglesias  f. 
Banco  Territorial,  etc.,  (C.  C.  A.  1st  Cir. 
1920)   268  Fed.  479. 

Interlocutory  orders  are  not  appealable. 
O'Brien  r.  Lashar,  (C.  C.  A.  2d  Cir.  1920) 
266  Fed.  215;  U.  S.  t*.  Marquette,  (C.  C.  A. 
9th  Cir.  1921)   270  Fed.  214. 

2.  'Definition  and  Nature  (p.  611) 

Generally. — ^A  final  decree  is  not  neces- 
sarily the  last  order  in  the  case,  as  orders 
sometimes  follow  merely  for  the  purpose  of 
carrying  out  or  executing  the  matters  which 
the  decree  has  determined;  but  when  it 
finally  fixes  the  rights  of  the  parties  it  is 
final  and  may  be  reviewed.  Gas.  etc.,  Securi- 
ties Co.  V.  Manhattan,  etc.,  Traction  Corp., 
(C.  C.  A.  2d  Cir.  1920)   266  Fed.  625. 

10.  Injunction  (p.  614) 

An  order  granting  a  permanent  injunction 
against  a  city  and  all  of  its  public  officials 
from  passing  a  proposed  resolution  forfeit- 
ing or  affecting  a  franchise  "pending  further 
order  in  the  action "  is  a  linal  order  and 
appealable.    Gas,  etc.,  Securities  Co.  t'.  Man- 


hattan,  etc..   Traction   Corp.,    (C.   C.   A.   2d 
Cir.    1920)    266   Fed.   625.     The  court   said: 

"  The  order  enjoined  the  persons  specified 
therein  *  from  moving,  considering,  voting 
on,  amending,  adopting,  or  in  any  manner 
passing '  the  resolution  heretofore  referred 
to.  The  fact  that  the  order  was  without 
prejudice  to  any  further  application  to  the 
court  for  the  enforcement  of  any  of  the 
rights  of  the  city  certainly  cannot  have  the 
effect  of  converting  what  is  otherwise  a 
final  order  into  an  interlocutory  one.  The 
injunction  meant  the  end  of  the  matter  so 
far  as  the  particular  judge  who  issued  it 
was  concerned,  except  that  it  did  not  include 
a  change  of  mind  on  his  part.  The  order 
goes  just  as  far  and  lasts  just  as  long  as 
the  District  Court  is  possessed  of  any 
authority  to  issue  it,  and  is  therefore  '  final,' 
and  therefore  appealable  within  the  six 
months'  period." 

A  denial  by  the  trial  court  of  a  petition 
in  equity  to  enjoin  the  enforcement  of  a 
judgment  for  the  reason  that  it  had  been 
satisfied  has  been  held  to  be  a  final  judg- 
ment and  appealahlc.  Barnett  t;.  Conklin, 
(C.  C.  A.  8th  Cir.  1920)  268  Fed.  177.  The 
court  said: 

"The  proceeding  which  resulted  in  the 
order  appealed  from  was  in  no  true  sense 
simply  a  motion  to  quash  an  execution  in- 
volving the  exercise  of  discretion.  The  pro- 
ceeding was  equivalent  and  took  the  place 
of  a  proceeding  in  equity  to  enjoin  the  en- 
forcement of  the  judgment  for  the  reason 
that  it  had  been  satisfied.  The  prayer  of 
the  petition  did  ask  that  the  execution  then 
outstanding  be  quashed ;  but  that  was  merely 
incidental  to  the  general  relief,  which  was 
that  the  enforcement  of  the  judgment  should 
be  enjoined.  It  was  not  a  matter  involving 
the  discretion  of  the  trial  court,  but  a 
matter  in  regard  to  which  appellant  was 
entitled  to  the  judgment  of  the  court  upon 
the  facts  pleaded.  The  denial  of  the  peti- 
tion by  the  trial  court  finally  determined, 
so  far  as  that  court  was  concerned,  the 
rights  of  appellant,  which  were  substantial 
rights,  not  involving  the  mere  regularity 
of  the  execution." 

11.   Intervention  and  Interpleader    (p.   615) 

An  order  of  interpleader  which  aligns  the 
parties,  prescribes  the  method  of  procedure, 
and  finally  denies  to  one  of  the  parties  the 
right  to  assert  a  contract  obligation  against 
another  is  final  within  the  meaning  of  the 
statute  and  appealable.  Taiwan  Bank  €. 
Gorgas-Pierrie  Mfg.  Co.,  (C.  C.  A.  3d  Cir. 
1921)    273  Fed.   660. 

12.  Judicial   Sales    (p.    615) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Felker  €. 
Southern  Trust  Co.,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  798. 
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15.  Patents  (p.  616) 

Where  in  a  patent  infringement  suit  in- 
volving two  patents  the  court  below  found 
that  one  was  valid  and  infringed  and  ex- 
pressed no  opinion  as  to  the  other  and  the 
defendant  on  appeal  insisted  that  the  in- 
validity of  the  second  patent  clearly  ap- 
peared, and  that  the  bill  should  have'  been 
dismissed  as  to  that  patent  the  court  said: 

"  No  such  question  is  open  on  this  appeal. 
No  final  decree  has  been  made  in  that  case, 
and,  as  to  this  second  patent,  the  interlocu- 
tory decree  neither  granted  nor  refused  an 
injunction.  Although  the  objection  is  not 
made  by  either  party,  we  must  take  notice 
that  we  have  no  jurisdiction  of  this  ques- 
tion." Republic  Iron,  etc.,  Co.  t*.  Youngs- 
town  Sheet,  etc.,  Co.,  (C.  C.  A.  6th  Cir. 
1921)    272  Fed.  386. 

18.  Miscellaneous  (p.  616) 

An  order  removing  defendant!  to  another 
diatrict  is  interlocutory  and  not  appealable. 
Murray  v.  V.  S.,  (CCA.  2d  Cir.  1921) 
273  Fed.  522. 

Action  againat  aeveral  defendant!. — Where 
on  the  allegations  of  a  bill  against  several 
defendants,  each  defendant  is  under  a  sepa- 
rate liability  and  a  separate  action  at  law 
might  have  been  brought  against  each,  a 
decree  in  favor  of  part  of  them  is  a  final 
decree  from  which  an  appeal  will  lie.  Cur- 
tis V.  Connly,  (C  C.  A.  1st  Cir.  1920)  264 
Fed.  650. 

Judgment  for  apecific  anma  in  action  for 
breach  of  covenant. — ^A  judgment  for  specifio 
sums  in  an  action  for  the  alleged  breach  of 
a  covenant  for  quiet  enjoyment  contained 
in  a  lease  is  final  notwithstanding  the  fact 
that  two  of  these  sums  were  represented 
by  specifically  described  unsatisfied  judg- 
ments, with  a  provi<)ion  in  the  decree  of  the 
Supreme  Court  of  the  territory  to  the  effect 
that  in  the  event  the  defendants  to  the  action 
should  file  in  the  lower  court  "  a  full  release 
of  the  plaintiff  upon  the  two  last-named 
unsatisfied  judgments,"  the  respective 
amounts  thereof  should  not  be  included  in 
the  judgment  directed,  in  no  respect  affected 
the  finality  of  the  latter  —  the  provision 
regarding  the  filing  of  the  release  calling 
for  and  admitting  of  the  exercise  of  no  judg- 
ment, or  even  discretion,  and  manifestly  for 
no  exercise  of  any  judicial  function. 
De  Fries  f.  Scott,  (C.  C  A.  9th  Cir.  1921) 
268  Fed.  952. 

Order  to  return  property  unlawfully 
seized. — An  order  directing  the  return  of 
liquor  which  had  been  unlawfully  seized  is 
not  appealable  where  the  court  below  did 
not  assume  jurisdiction  for  the  purpose  of 
trying  title  or  right  of  possession,  but 
merely  to  prevent  the  use  of  the  property 
wrongfully  seized  as  evidence  upon  the  trial 
of  the  criminal  charge.  U.  S.  t\  Marquette, 
(C  C.  A.  9th  Cir.  1921)   270  Fed.  214. 

Dismiasal  of  bill  as   to  one  of  itema. — 


Where  in  the  prayer  of  the  bill  it  asks  that 
the  defendant  be  enjoined  from  using  cer- 
tain trade-marks  and  required  to  render  a 
full  and  complete  account  of  all  profits  de- 
rived from  the  use  thereof  and  of  profits 
derived  from  unfair  trade  and  competition 
in  connection  with  such  use,  and  in  connec- 
tion with  the  use  of  labels,  wrappers,  etc., 
and  account  for  and  pay  over  to  the  plaintiff 
all  of  the  damage  caused  by  the  infringe- 
ment complained  of  and  by  said  unfair  trade, 
the  different  trade-marks  set  out  as  grounds 
of  complaint  in  the  bill  are  but  items  enter- 
ing into  the  accounting  which  the  plaintiff 
seeks,  and  a  decree  disposing  of  one  of  these 
items  is  not  a  final  disposition  of  the  con- 
that  renders  it  appealable  under  this  section, 
tioversy  between  the  parties  in  the  sense 
Groblewski  v.  John  Chmiell  Co.,  (C.  C  A. 
1st  Cir.  1919)   264  Fed.  325. 

rv.    "DiSTBicT    Courts,"    Etc.,    Including 
Those  of  Hawaii  and  Porto  Rico  (p.  618) 

Decision  of  Hawaiian  Supreme  Court. — 
Where  on  appeal  to  the  Supreme  Court  of 
Hawaii  a  decree  was  enter^  reciting  that 
"  pursuant  to  the  opinion "  of  that  court, 
the  decree  appealed  from  was  reversed  and 
the  cause  remanded  to  the  circuit  judge 
"  for  such  further  action  compatible  to  the 
decision  as  may  be  necessary  *'  the  decree 
of  the  Supreme  Court  was  held  not  to  be 
a  final  one  from  which  an  appeal  would  lie 
to  the  Circuit  Court  of  Appeals.  Rumsey 
r.  New  York  L.  Ins.  Co.,  (C.  C.  A.  9th  Cir. 
1920)   267  Fed.  654. 

A  decree  of  the  Supreme  Court  of  Hawaii 
directing  that  a  decree  appealed  from  be 
vacated  and  set  aside,  that  a  permanent  in- 
junction be  dissolved  and  that  the  lower 
court  be  instructed  to  dismiss  the  complain- 
ant's bill  is  final  and  appealable  to  the  Cir- 
cuit Court  of  Appeals.  Hawaiian  Pineapple 
Co.  V.  Saito,  (C  C  A.  9th  Cir.  1921)  270 
Fed.  749. 

A  judgment  of  the  Supreme  Court  of  Porto 
Rico  dismissing  a  suit  for  want  of  capacity 
in  the  plaintiffs  to  prosecute  it  is  a  final 
judgment  from  which  an  appeal  will  lie  to 
the  Circuit  Court  of  Appeals.  Franceschi 
t?.  Mercado,  (C.  C.  A.  Ist  Cir.  1920)  269 
Fed.  954. 

Juriadiction  of  Diatrict  Court  of  Porto 
Rico. —  In  the  case  of  a  suit  in  equity  in 
the  District  Court  of  the  United  States  for 
the  District  of  Porto  Rico  by  a  citizen  of 
Spain  domiciled  in  Porto  Rico  against  a 
defendant,  also  resident  in  Porto  Rico,  it  is 
said  that  the  Circuit  Court  of  Appeals  must 
on  its  own  motion  inquire  as  to  the  juris- 
diction. Diez  V.  Green,  (C  C  A.  1st  Cir. 
1920)    266  Fed.   890. 

No  auperrisory  juriadiction  in  Supreme 
Court. — The  transfer  to  the  appropriate  Cir- 
cuit Court  of  Appeals  of  a  part  of  the  then 
existing  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  United  States  Die- 


600 


FED.  STAT.  ANN.— 1921  SUPP. 


Jud.  Code,  §  laa. 


trict  Court  for  Porto  Rico,  which  is  made 
by  the  Act  of  January  28,  1915,  does  not 
warrant  the  inference  that  the  Federal 
Supreme  Court  may,  by  virtue  of  its  general 
jurisdiction  over  the  circuit  courts  of  ap- 
peals, review  a  final  decision  of  such  a  court, 
properly  appealed  to  that  court  from  the 
Porto  Rico  court.  El  Banco  Popular,  etc. 
r.  Wilcox,  (1921)  255  U.  S.  72,  41  S.  Ct. 
312,  66  U.  S.  (L.  ed.)  — ,  dismissing  appeal 
to  review  (C.  C.  A.  Ist  Cir.  1918)  255  Fed. 
442,  166  G.  G.  A.  518. 

V.  Cases  Reviewable 
1.  In  Gmteral  (p.  618) 

"On  every  writ  of  error  or  appeal  the 
first  and  fundamental  question  is  that  of 
jurisdiction,  first  of  this  court,  and  then  of 
the  court  from  which  the  record  comes.  This 
question-  the  court  is  bound  to  ask  and 
answer  for  itself,  even  when  not  otherwise 
suggested,  and  without  respect  to  the  rela- 
tion of  the  parties  to  it."  Robertson  r.  Jor- 
dan River  Lumber  Co.,  (C.  C.  A.  *th  Cir. 
1921)    269  Fed.  606. 

Where  the  jurisdiction  of  the  district 
the  case  was  disposed  of  by  a  decision  of  that 
court  was  put  in  issue  by  the  defendant  and 
issue  in  favor  of  the  defendant,  it  is  held 
that  the  action  of  the  court  is  not  subject 
to  be  reviewed  by  the  Circuit  Court  of  Ap- 
peals. Slayton  f.  Jourdanton,  (C.  C.  A.  6th 
Cir.  1920)   268  Fed.  965. 

Where  a  suit  is  dismissed  for  want  of 
jurisdiction  and  the  plaintiff  in  error  insists 
that  defendant  in  error  by  first  pleading  to 
the  merits  waived  its  plea  to  the  jurisdiction 
another  question  besides  jurisdiction  is  in* 
volved  and  the  writ  of  error  is  rightly  in 
the  Circuit  Court  of  Appeals.  Drake  t*.  Ten- 
nessee, etc.,  R.  Co.,  (C.  C.  A.  5th  Cir.  1920) 
268  Fed.  248. 

2.  Admiralty   (p.  618) 

Generally. — An  appeal  does  not  lie  to  a  fed- 
eral Circuit  Court  of  Appeals  from  a  decree 
of  a  district  court  in  which  the  jurisdiction 
of  that  court  as  a  court  of  admiral tv  was 
in  issue,  and  was  decided  in  favor  of  the 
defendant.  The  Carlo  Poma,  (1921)  266 
U.  S.  219,  41  S.  Ct.  309,  65  U.  8.  (L.  ed.) 
— ,  [vacating  decree  in  (C.  C.  A.  2d  Cir. 
1919)  269  Fed.  369,  170  C.  C.  A.  3451  apply- 
ing the  rule  in  a  case  where  a  vessel  libelled 
in  admiralty  was  asserted  to  be  innmine  from 
seizure  because  it  was  the  property  of  a 
foreign  government. 

Exclusion  of  evidence  not  ^ound  for  re- 
versal.—  The  Circuit  Court  of  Appeals  will 
not  reverse  a  decree  because  of  error  in 
excluding  competent  testimony  in  an  admir- 
alty case,  for  that  would  pre^uppofe  that 
the  testimony  offered  would  have  actually 
p»()ved  the  point  sought  to  the  satisfaction 
of  the  court.  In  such  a  case  if  counsel  felt 
aggrieved  by  the  exclusion  of  this  testimony, 
they   could   have  moved    before   the   Circuit 


Court  of  Appeals  to  tsike  such  testimony, 
for  in  an  admiralty  suit  on  appeal,  there  Is 
a  trial  de  novo.  Moran  Towing,  etc.,  Co. 
r.  Cranford  Co.,  (C.  C.  A.  2d  Cir.  19^1) 
274  Fed.  799. 

4.  Contempt  Cases  (p.  619) 

An  order  of  commitment  for  contempt  is 
not  appealable  where  it  is  merely  incideiital 
to  a  prior  order  adjudging  the  person  to  be 
in  contempt,  relief  if  any  being  by  a  review 
of  the  prior  order.  Pennsylvania  Cement 
Co.  t?.  Bradley  Contracting  Co.,  (C.  C.  A. 
2d  Cir.  1921)    274  Fed.  923. 

'6.  Criminal  Cases   (p.  619) 

In  general. —  The  general  rule  is  that,  if 
the  defendant,  after  denial  of  his  motion  to 
direct  a  verdict  at  the  close  of  the  govern- 
ment's testimony,  introduces  testimony  in 
his  own  behalf,  he  thereby  waives  his  motion, 
and  it  is  his  duty  to  again  renew  his  motion 
after  all  the  evidence  is  closed.  But,  not- 
withstanding this  rule,  it  has  been  held  that, 
where  a  plain  error  has  been  committed  in 
the  trial  of  a  criminal  case,  it  will  be  con- 
sidered by  the  court,  although  a  motion  for 
a  directed  verdict  was  never  made.  Avala  c. 
U.  S.,  (C.  C.  A.  1st  Cir.  1920)  268  Fed.  296. 

Scope  of  review. —  The  review  that  ia 
allowed  in  criminal  cases  is  limited  to  ques- 
tions of  law  arising  at  the  trial,  such  as 
sufficiency  of  pleadings,  admissibility  of  evi- 
dence, and  instructions  to  the  jurors.  It  is 
also  well  established  that  the  question 
whether  every  material  allegation  of  a  plead- 
ing is  supported  by  evidence  may,  by  proper 
motions^  rulings,  and  excepticms,  be  made  a 
question  of  law  arising  at  the  trial.  Apple- 
baum  V.  U.  S.,  (C.  C.  A.  7th  Cir.  1921) 
274  Fed.  43. 

9.  Patent  Cases   (p.  622) 

A  petiticm  to  the  circuit  court  of  appeals 
by  which  defendant  in  a  patent  suit  seeks, 
after  that  court  has  affirmed  a  decree  below, 
upholding  the  patent  and  directing  an  ac- 
counting, to  obtain  the  benefit  of  a  decree  in 
another  circuit  as  res  judicata,  should  be 
treated  by  the  circuit  court  of  appeals  as  an 
application  for  leave  to  file  in  the  district 
court  a  petition  in  the  nature  of  a  bill  of 
review,  invoking  the  consideration  of  the 
effect  of  such  decree.  National  Brake,  etc, 
Co.  V,  Christensen,  (1921)  264  U.  S.  425, 
41  S.  Ct.  154,  65  U.  S.  (L.  ed.)  •— ,  reverse 
ing  (C.  C.  A.  7th  Cir.  1919)  258  Fed.  880, 
169  C.  G.  A.  600. 

VI.  Cases  Which  "May  Be  Taken  Direct 
TO  THE  Supreme  Court"  (p.  622) 

In  generaL — A  direct  writ  of  error  from 
the  federal  Supreme  Court  to  a  district 
court,  would  not  lie  in  a  suit  brought  con- 
formably to  the  Lever  Act  of  August  10, 
1917,  I  10,  (see  1918  Supp.  p.  185)  by  a 
person  dissatisfied  with  the  President's 
award    of    compensation    for    war    supplies 
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requisitioned  by  him  under  that  section. 
V.  S.  V.  Pfitsch,  (1921)  256  U.  S.  — ,  41 
S.  Ct.  569,  65  U.  8.  (L.  ed.)  — ,  wherein  the 
court  said: 

"  The  preliminary  question  arises  whether 
this  court  has  jurisdiction  on  direct  writ  of 
error.  The  answer  to  be  given  to  it  depends 
upon  the  nature  of  the  jurisdiction  conferred 
upon  the  district  court  by  §  10  of  the  Lever 
Act.  If  the  jurisdiction  is  to  be  exercised 
in  the  manner  provided  by  §  24,  Par.  20, 
of  the  Judicial  Code,  which  confers  upon 
the  district  court  jurisdiction  concurrent 
with  the  court  of  claims,  a  direct  writ  of 
error  lies  to  this  court.  J.  Homer  Fritch  v. 
United  States,  248  U.  S.  458,  63  L.  ed.  359, 
39  Sup.  Ct.  Rep.  158.  If,  however,  the  juris- 
diction is  the  ordinary  jurisdiction  of  the 
district  court,  the  writ  of  error  should  have 
gone,  in  the  first  instance,  to  the  circuit 
eourt  of  appeals  under  §  128  of  the  Judicial 
Code.''  It  was  held  that  the  language  of  this 
section  showed  that  the  jurisdiction  granted 
is  the  ordinary  jurisdiction. 

Review  of  a  question  of  jurisdiction. — 
Where  the  queeticm  is  as  to  the  jurisdiction 
of  the  district  court  ae  a  federal  court  it 
should  go  by  writ  of  error  to  the  Supreme 
Court.  The  Circuit  Court  of  Appeals  has  no 
jurisdiction.  Perrett  v.  Clara  Kimball 
Young  Film  Corp.,  (C.  C  A.  2d  Cir.  1920) 
269  Fed.  613. 

The  Circuit  Court  of  Appeals  has  no  juris- 
diction to  review  a  decree  of  the  district 
court  dismissing  a  bill  for  want  of  juris- 
diction, as  under  section  238  the  question 
of  jurisdiction  of  the  district  must  be  certi- 
fied by  that  court  to  the  Supreme  Courts 
Cleveland  Cliffs  Iron  Co.  v.  Kinney,  (C.  C. 
A.  8th  Cir.  1920)   266  Fed.  888. 

If  the  jurisdiction  of  the  district  court 
as  a  federal  court  is  the  sole  question  in- 
volved, an  appeal  lies  only  to  the  Supreme 
Court  under  the  very  terms  of  section  238 
of  the  Judicial  Code.  However,  where 
another  question  than  that  of  jurisdiction 
arises,  although  the  question  of  jurisdiction 
is  also  presented,  an  appeal  is  properly 
taken  to  the  Circuit  Court  of  Appeals.  Con- 
solidated Textile  Corp.  v,  Dickey,  (C.  C.  A. 
5th  Cir.   1921)   269  Fed.  942. 

Where  the  dismissal  of  a  petition  in  the 
state  court  was  not  based  solely  on  plaintiff's 
refusal  to  acknowledge  the  jurisdiction  of 
the  court  but  was  also  based  on  a  considera- 
tion of  the  merits  on  testimony  taken  by  the 
court  after  the  plaintiff's  refusal  to  proceed, 
the  Circuit  Court  of  Appeals  has  jurisdiction 
of  an  appeal  from  the  district  court  as  the 
final  decree  doee  not  involve  only  a  question 
of  jurisdicticm.  Ohio  v.  Swift,  (C.  C.  A. 
6th  Cir.  1921)  270  Fed.  141. 

Whether  a  person  is  an  indispensable  party 
is  a  question  of  general  jurisdiction,  appli- 
cable alike  to  state  and  federal  courts  and 
is  reviewable  by  the  Circuit  Court  of  Appeals. 
Consolidated  Textile  Corp.  t?.  Dickey,  (C.  C. 
A.  5th  Cir.  1921)  269  Fed.  942. 


Review  of  order  dismissing  habeas  corpus. 
—  To  the  same  effect  as  the  original  anno- 
tation, see  Grammer  t?.  Fenton,  (C.  C.  A. 
8th   Cir.    1920)    268  Fed.   943. 

Vol.  V,  p.  629,  Jud.  Code,  sec.  129. 

[First  ed.,  1912  Supp.,  p.  195.] 

V.  Injunction. 

4.  "  Refusing,    dissolving   or    refusing 
to  dissolve.'' 
VI.  Appointing  receiver. 
IX.  Time  of  taking  appeal. 
X.  Stay. 

V.  Injunction 

4.  "  Refusing f     Dissolving    or    Refusing     to 
Dissolve"  (p.  634) 

Where  the  action  of  the  court  below  in 
refusing  to  grant  an  injunction  is  dependent 
on  con&overted  facts  it  is  said  that  it  is  an 
extreme  case  that  justifies  departure  from 
the  rule  **  that  the  discretion  of  the  primary 
court  is  not  to  be  interfered  with."  National 
Picture  Theatres  v.  Foundation  Film  Corp., 
(C.  C.  A.  2d  Cir.  1920)   266  Fed.  208. 

VI.  Appointino  BxcErrm  (p.  635) 

An  order  appointing  a  receiver  in  a  suit 
by  a  dissatisfied  stockholder  against  the 
corporate  officers  and  directors,  seeking 
accounting  and  satisfaction  for  past  wrong- 
doing as  such  and  for  the  removal  of  such 
officers  and  directors  is  appealable.  Adler 
r.  Seaman,  (C.  C.  A.  8th  Cir.  1920)  266 
Fed.  828. 

IX.  Time  of  Taking  Appeal  (p.  637) 

Dismissal  of  bill  ai  to  one  of  items. — i 
Where  in  the  prayer  of  the  bill  it  asks  that 
the  defendant  be  enjoined  from  using  the 
trade-marks  and  required  to  render  a  full 
and  complete  account  of  all  profits  derived 
from  the  use  thereof  and  of  profits  derived 
from  unfair  trade  and  competition  in  con- 
nection  with  such  use,  and  in  connection  with 
the  use  of  labels,  wrappers,  etc.,  and  account 
for  and  pay  over  to  the  plaintiff  all  of  the 
damage  caused  by  the  infringement  com- 
plained of  and  by  said  unfair  trade,  the 
different  trademarks  set  out  as  grounds  of 
complaint  in  the  bill  are  but  items  entering 
into  the  accounting  which  the  plaintiff  seeks 
and  a  decree  disposing  of  one  of  these  items 
is  not  a  final  disposition  of  the  controversy, 
and  an  appeal  therefrom  must  be  taken  with- 
in the  time  prescribed  in  this  section.  Gro- 
blewski  v.  John  Chmiell  Co.,  (C.  C.  A.  Ist 
Cir.  1919)   264  Fed.  325. 

X.  Stay  (p.  638) 

It  is  said  that  a  reading  of  the  equity 
rules,  the  pertinent  sections  of  the  Judicial 
Code,  and  the  decisions  of  the  federal  courts 
make  it  clear  that  the  granting  of  a  motion 
to  continue  an  injunction  in  force  pending 
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an  appeal  rests  in  the  sound  discretion  of 
the  court.  Corona  Coal  Co.  v.  Southern  R. 
Co.,    (N.  D.  Ala.   1920)    206  Fed.  726. 

Vol.  V,  p.  643,  Jud.  Code,  sec.  132. 

[First  ed.,  1912  Supp.,  p.  196.] 

The  right  of  appeal  in  a  habeas  corpus 
proceeding  is  absolute  in  case  a  petition  for 
appeal,  assignments  of  error  and  a  suitable 
bond  are  presented  and  filed  within  the  time 
allowed  by  law.  In  re  Graves,  (C.  C.  A. 
1st  Cir.  1920)  270  Fed.  181. 

Vol.  V,  p.  650,  Jud.  Code,  sec.  145, 

par.    first.      [First    ed.,     1912 
Supp.,  p.  200.] 

n.  Jurisdiction. 
1.  Scope. 

6.  Claims  founded  upon  contract. 

7.  Claims  sounding  in  tort. 

8.  War   claims. 

II.  Jurisdiction 

1.  Scope   (p.  651) 

Concurrent  jurisdiction  of  court  of  cUimi 
and  district  courts. —  In  every  cause  of  which 
the  Court  of  Claims  has  jurisdiction  the  Dis- 
trict Courts  have  a  like  jurisdiction,  limited 
only  in  respect  to  the  sum  involved  or  in 
controversy,  and,  of  course,  the  amount  of 
the  judgment  which  can  be  rendered.  Sochis 
1?.  U.  S.,  (E.  D.  Pa.  1920)  266  Fed.  446. 

6.  Claims  Founded  upon  Contract  (p.  655) 
Jnriadiction  to  review  decision  as  to  liqui- 
dated damages. —  Where  a  contract  contains 
a  clause  for  liquidated  damages  for  delays 
caused  by  the  contractor  and  the  right  to 
finally  determine  the  cause  and  extent  of 
such  delays  is  given  to  the  chief  engineer, 
there  being  no  bad  faith  on  the  part  of  such 
officer,  or  error  so  gross  as  to  necessarily 
imply  bad  faith,  the  court  has  no  jurisdic- 
tion to  review  the  decision  of  such  officer, 
whether  the  United  States  did  or  did  not 
suffer  actual  damages  by  reaHon  of  such 
delays,     Pelton  Water  \\iieel  Co.  i\  U.  S., 

(1919)  55  Ct.  a.  31. 

7.  Claims  Sounding  in  Tort  (p.  657) 

To  the  same  efTect  as  the  original  anno- 
tation, see  Keokuk,  etc..  Bridge  Co.  r.  U.  S., 

(1920)  55  Ct.  a.  480. 

Payments  made  by  steamship  company  to 
federal  officials  under  dnress. — ^A  claim 
against  the  United  States  which  rests  upon 
payments  for  maintenance  and  medical  care 
of  alien  immigrants,  alleged  to  have  been 
made  by  a  steamship  company  under  duress 
because  of  wrongful  and  tortious  acts  of 
federal  officials,  without  authority  of  law,  in 
coercing  the  claimant  to  pay  the  sums  de- 
manded, is  not  justifiable  in  the  court  of 
claims    under    this    section,    being    a    claim 


.Hounding  in  tort,  within  the  exception  made 
by  that  section.  U.  S.  v.  Holland-American 
Line,  (1920)  254  U.  S.  148,  41  S.  Ct.  74, 
65  U.  S.  (L.  ed.)  — ,  reversing  (1918)  53 
Ct.  CI.  522. 

8.  War  Claims  (p.  658) 
Suits  to  recover  for  property  taken  for 
war  purposes. —  When  in  the  different  w^ar 
measures  enacted  by  Congress  power  was 
conferred  to  take  possession  of  the  property 
of  individual  citizens  for  public  purposes, 
and  the  right  to  institute  proceedings  againat 
the  United  States  for  compensation  for  the 
property  taken  was  also  given,  Congress 
thereby  gave  its  consent  to  such  proceedings 
being  instituted  in  those  tribunals  which 
Congress  had  already  provided  for  the  pur- 
pose, and  had  intrusted  with  power  to  de- 
termine the  rights  of  the  claimante  and  of 
the  United  States.  This  meant  that  pro- 
ceedings might  be  instituted  in  the  Court 
of  Claims,  and  also  that  they  might  be  in- 
stituted in  any  District  Court  of  the  United 
States,  provided  the  sum  involved  did  not 
exceed  the  limitation  above  named.  Sochis 
V.  U.  S.,   (E.  D.  Pa.  1920)   266  Fed.  446. 

Vol.  V,  p.  672,  Jud.  Code,  sec.  159. 

[First  ed.,  1912  Supp.,  p.  204.] 
Necessity  of  proof  of  plaintifPs  allegijuioe. 
— Where  the  loyalty  of  a  plaintiff  has  been 
alleged  in  a  petition  as  required  by  this  sec- 
tion, and  it  comes  to  the  knowledge  of  the 
court  that  there  is  doubt  as  to  whether  plain- 
tiff has  always  borne  true  allegiance  to  the 
government  of  the  United  States,  the  court 
will  not  hear  the  case  upon  its  merits  un- 
til the  question  of  plaintifTs  lovaltv  has 
been  settled.  Vogelste'in  v.  U.  S.,  (1920)  55 
Ct.  O.  400. 

Vol.  V,  p.  673,  Jud.  Code,  sec.  1 62. 

[First  ed.,  1912  Supp.,  p.  205.] 
Ownership  at  time  of  seizure. —  One  who 
purchased  in  1865  cotton  which  had  pre- 
viouslv  been  sold  to  the  Confederate  States 
under  a  sale  treated  by  the  seller  as  rescinded 
before  delivery,  and  who,  after  a  seizure  of 
the  cotton  by  the  federal  Treasury  agents, 
agreed  with  ner  vendor  that  the  sale  should 
be  rescinded  because  of  his  prior  transactions 
in  connection  with  the  cotton,  was  not  the 
owner  at  the  time  of  the  seizure,  within  the 
meaning  of  this  section.  Mangan  r.  U.  8., 
(1921)  254  U.  S.  494,  41  S.  Ct.  157,  65 
U.  «.  (L.  ed.)  ■— ,  affirming  (1919)  64  Ct.  a. 
207. 

Vol.  V,  p.  678,  Jud.  Code,  seo.  175. 

[First  ed.,  1912  Supp.,  p.  207.] 

Allowance  of  motion  for  new  trial  as  dis- 
cretionary.—  In  Missouri  Pac.  R.  Co.  r.  U.  S., 
(1920)  55  Ct.  CI.  485,  the  court  said  regard- 
ing motions  for  new  trials  under  this  see- 
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tion:  "Without  going  into  an  extended 
discussion  of  the  relative  rights  of  the  parties 
under  a  motion  for  a  new  trial  under  section 
175  of  the  Judicial  Code  we  believe  the 
allowance  or  refusal  of  such  a  motion  rests 
in  the  sound  discretion  of  the  court,  and  in 
reaching  its  conclusion  the  court  is  entitled 
to  consider  the  record  presented  in  support 
thereof." 

Nature  of  motion. — ^The  motion  contem- 
plated by  this  section  is  largely  analogous 
to  a  bill  in  the  nature  of  a  bill  of  review 
in  equity  to  set  aside  a  former  decree,  or  a 
bill  impeaching  a  decree  for  fraud.  Electric 
Boat  Co.  f.  U.  S.,   (1920)   55  a.  CI.  497. 

Ground  for  new  trial. — Where  the  record 
in  a  former  trial  between  the  same  parties, 
upon  which  a  motion  for  a  new  trial  under 
this  section  is  based,  does  not  show  that 
fraud,  wrong,  or  Injustice  has  been  done 
the  United  States,  the  burden  of  proving 
which  is  upon  the  defendants,  the  court  will 
not  grant  a  new  trial.  Missouri  Pac.  R.  Co. 
r.  U.  S.,  (1920)  55  Ct.  CI.  485. 

Netcly  discovered  evidence. —  To  same  effect 
as  original  annotation,  see  Electric  Boat  Co. 
V.  U.  S.,  (1920)  55  Ct.  CI.  497,  wherein  it 
was  held  that  where  facts  materially  affect- 
ing the  issues  in  a  case  were  unknown  to 
the  Attorney  (general  or  his  assistant  in 
charge  at  the  trial  thereof,  it  is  good  ground 
for  the  allowance  of  a  motion  to  take  testi- 
mony as  to'  such  facts  under  the  rules  of 
the  court  allowing  new  trials  for  after- 
discovered    evidence. 

Correction  of  findings  of  fact. — Where 
there  are  facts  in  the  record  which  would 
vitally  alter  the  finding?  of  fact  and  which 
have  not  been  brought  to  the  attention  of  the 
court  either  in  oral  argument  or  by  re- 
quests for  findings  at  the  trial  thereof,  the 
court  will  of  its  motion,  upon  the  discovery 
of  such  facts,  make  the  proper  correction  of 
its  findings  of  fact.  Electric  Boat  Co.  v. 
U.  8.,   (1920)   55  Ct.  CI.  497. 

Vol.  V,  p.  708,  Jud.  Code,  sec.  233. 

[First  ed.,  1912  Supp.,  p.  229.] 

II.  State  a  party. 

4.  State  against  state. 
IV.  Procedure. 

II.  State  a  Pabty 

4.  State  Against  State   (p.  710) 

Pollution  of  waters  of  New  York  bay. — 
The  state  of  New  York  can  maintain  an 
original  suit  in  the  federal  Supreme  Court 
to  enjoin  the  state  of  New  Jersey  and  its 
sewerage  commissioners  from  discharging  a 
large  volume  of  sewage  into  the  waters  of 
upper  New  York  bay,  which,  it  is  alleged, 
will  cause  such  pollution  of  the  waters  of 
New  York  bay  as  to  amount  to  a  public 
nuisance  which  will  result  in  grave  injury 
to  the  health,  property,  and  commercial  wel- 
fare of  the  people  of  the  state  and  city  of 
New  York.    New  York  v.  New  Jersey,  (1921) 


JoO  U.  S.  — ,  41  S.  a.  492,  m  U.  S.  (L.  ed.) 
— ,  wherein  it  was  further  held  that  the 
federal  government  having  properly  inter- 
vened in  the  suit,  it  was  within  the  author- 
ity of  the  Attorney  General  to  agree  that  the 
United  States  should  retire  from  the  case 
upon  terms  stated  in  a  stipulation  on  be- 
half of  the  state  of  New  Jersey,  which  were 
plainly  approved  by  the  Secretary  of  War, 
who  afterward  embodied  them  in  a  construc- 
tion permit  issued  to  the  sewerage  com- 
sioners. 

rV.  Pbocedurb   (p.  716) 

Restoring  suit  to  docket  for  supplemental 
proof. —  In  North  Dakota  t?.  Minnesota, 
(1921)  256  U.  S.  — ,  41  S.  Ct.  533  mem., 
65  U.  S.  (L.  ed.)  — ,  the  original  suit  was 
restored  to  the  docket  to  afford  an  oppor- 
tunity for  the  taking  of  supplemental  proot 
deemed  necessary  to  an  adequate  considera- 
tion and  disposition  of  the  cause. 

Vol.  V,  p.  717,  Jud.  Code,  sec.  234. 

[First  ed.,  1912  Supp.,  p.  230.] 

I.  Prohibition. 

4.  Limitation  on  right  to  issue. 
II.  Mandamus. 

1.  Power  to  issue. 

I.    pROHTBITIOIf 

4.  Limitation  on  Right  to  Issue   (p.  719) 

Generally. — A  writ  of  prohibition  to  pre- 
vent a  lower  court  from  wrongfully  assum- 
ing jurisdiction  of  a  party,  of  a  cause,  or 
of  some  collateral  matter  arising  therein, 
will  ordinarily  be  granted  to  one  who  at 
the  outset  objected  to  the  jurisdiction,  has 
preserved  his  rights  by  appropriate  pro- 
cedure, and  has  no  other  remedy,  but  if  the 
jurisdiction  of  the  lower  court  is  doubtful, 
or  depends  upon  a  finding  of  fact  made  upon 
evidence  which  is  not  in  the  record,  or  if 
the  complaining  party  has  an  adequate 
remedy  by  appeal  or  otherwise,  the  writ  will 
ordinarilv  be  denied.  Ex  p.  Chicago,  etc.,  R. 
Co.,  (1921)  255  U.  S.  273,  41  S.  Ct.  288,  65 
U.  S.   (L.  ed.)  — . 

In  admiralty  cases  a  writ  of  prohibition 
goes  as  a  matter  of  right  only  where  the  ab- 
sence of  jurisdiction  is  plain.  Where  the 
jurisdiction  is  debatable,  the  granting  or  re- 
fusal is  discretionary.  In  re  Hussein  Lutfi 
Bey,  (1921)  256  U.  S.  — ,  41  S.  Ct.  609,  65 
U.  S.   (L.  ed.)  — . 

Prohibition  or  mandamus  will  not  issue 
to  prevent  a  federal  district  court  from 
exercising  further  jurisdiction,  and  to  com- 
pel it  to  undo  what  has  been  done,  in  a 
suit  in  admiralty  against  a  British  steam- 
ship privately  owned,  in  which  a  mere  sug- 
gestion, unsupported  by  proof,  was  presented 
on  behalf  of  the  British  Embassy  by  private 
counsel  appearing  as  amici  curiae,  that  the 
vessel  libeled  was  in  the  public  service  and 
under  the  control  of  the  British  government 
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as  an  admiralty  transport,  where  the  suit 
is  still  in  the  ihterlocutory  stage,  and  the 
status  of  the  vessel  is  at  best  doubtful  and 
uncertain,  both  as  matter  of  fact  and  in 
point  of  law.    Ex  p,  Muir,  (1021)  254  U.  6. 

522,  41  S.  Ot.  185,  65  U.  S.  (L.  ed.)  — , 
wherein  the  court  said: 

"The  power  of  this  court,  under  §  234 
of  the  Judicial  Code,  to  issue  writs  of  pro- 
hibition to  the  district  courts,  when  proceed- 
ing as  cou]:tfl  of  admiralty,  to  prevent  an 
unlawful  assimiption  or  exercise  of  juris- 
diction, is  not  debatable.  But  this  power, 
like  others,  is  to  be  exerted  in  accordance 
with  principles  which  are  well  settled.  In 
some  instances,  as  where  the  absence  of 
jurisdiction  is  plain,  the  writ  goes  as  a  mat- 
ter of  right.  Ex  parte  Phenix  Ins.  Co.,  118 
U.  S.,  610,  626,  30  L.  ed.  274,  280,  7  Sup. 
Ct.  Rep.  215;  Ex  parte  Indiana  Transp.  Co., 
244  U.  S.  456,  61  L.  ed.  1253,  37  Sup.  Ot. 
Rep.  717.  In  others,  as  where  the  exist- 
ence or  absence  of  jurisdiction  is  in  doubt, 
the  granting  or  refusal  of  the  writ  is  dis- 
cretionary. Re  Cooper,  143  U.  S.  472,  486, 
36  L.  ed.  232,  12  Sup.  Ct.  Rep.  453;  Re 
New   York   &   P.   R.    S.   S.    Co.,    165   U.    8. 

523,  531,  39  L.  ed.  246,  249,  15  Sup.  Ct. 
Rep.  183;  Re  Alix,  166  U.  S.  136,  41  L.  ed. 
948,  17  Sup.  Ct.  Rep.  522.  And  see  Ex  parte 
Gordon,  104  U.  S.  515,  518,  519,  26  L.  ed. 
814,  815;  The  Charkieh,  L.  R.  8  Q.  B.  197, 
42  L.  J.  Q.  B.  N.  S.  75,  28  L.  T.  N.  S.  190, 
21  Week.  Rep.  437. 

"Here  the  most  that  can  be  said  against 
the  District  Court's  jurisdiction  is  that  it 
is  in  doubt;  and  in  other  respects  the  situa- 
tion is  such  that  we  deem  it  a  proper  exer- 
cise of  discretion  to  refuse  the  writ.  Noth- 
ing need  be  added  to  show  that  the  request 
for  a  writ  of  mandamus  is  on  no  better  foot- 
ing. Re  Morrison,  147  U.  S.  14,  26,  37  L.  ed. 
60,  65,  13  Sup.  Ct.  Rep.  246;  Re  Oklahoma, 
220  U.  S.  191,  209,  55  L.  ed.  4131,  435,  31 
Sup.  Ct.  Rep.  426;  Ex  parte  Roe,  234  U.  S. 
70,  58  L.  ed.  1217,  34  Sup.  Ct.  Rep.  722." 

To  prevent  assuming  jurisdiction  of  non- 
resident corporation. — ^Neither  prohibition  nor 
mandamus  will  be  granted  by  the  federal  Su- 
preme Court  to  prevent  a  district  court  from 
'  assuming  jurisdiction  of  the  person  of  a  non- 
resident corporation  against  which  a  per* 
sonal  liability  is  asserted  in  a  cross  bill  filed 
in  a  suit  for  the  appointment  of  a  receiver 
of  another  corporation  in  default  on  its 
bonds,  after  the  nonresident  corporation  ap- 
peared before  a  special  master  for  the  pur- 
pose of  protecting  its  interest  in  such  bonds, 
where  the  most  that  can  be  said  against  the 
district  court's  jurisdiction  is  that  it  is  in 
doubt,  the  return  reciting  that  the  order 
which  declared  that  such  nonresident  corpo- 
ration became  a  party  rests  upon  evidence 
which  has  not  been  embodied  in  the  record, 
and  the  district  court  obviously  having 
jurisdiction  to  determine  in  the  first  instance 
whether  such  corporation  had  entered  a  gen- 
eral appearance,  and  to  determine  wheUier 


the  relief  sought  in  the  cross  bill  was  in  ita 
nature  germane  to  the  proceedings  thereto- 
fore instituted  in  the  suit,  so  that  the  rights 
asserted  in  the  cross  bill  could  be  properly 
litigated  in  that  suit,  and  to  determine 
whether  the  fact  that  such  earlier  proceed- 
ing had  been  instituted  on  behalf  of  such 
corporation,  and  that  it  had  actively  par- 
ticipated in  the  conduct  thereof,  and  to  that 
end  had  entered  a  general  appearance,  made 
it  subject  to  further  proceedings  thereon  by 
way  of  cross  bill  as  fully  as  if  the  earlier 
action  had  been  taken  in  ita  name  as  well 
as  on  its  behalf.  Ex  p.  Chicago,  etc.,  R.  Co., 
(1921)  255  U.  S.  27i3,  41  S.  Ct.  288,  65 
U.  S.  (L.  ed.)  — •. 

Objeetion  to  lurisdiction  one  that  conld 
have  been  raised  by  appeaL — The  fact  that 
the  objection  to  the  jurisdiction  of  the  court 
below  might  be  raised  by  appeal  from  the 
final  decree  is  not,  in  all  cases,  a  valid  objec- 
tion to  the  issuance  of  a  writ  of  prohibition 
by  the  federal  Supreme  Court  at  the  outset, 
where  a  court  of  admiralty  assumes  to  take 
cognizance  of  matters  over  which  it  has  no 
lawful  jurisdiction.  Matter  of  New  York, 
(1921)  266  U.  S.  — ,  41  S.  a.  588,  66 
U.  8.  (L.  ed.)  — . 

II.  Maitdamits 

1.  Power  to  Issue  (p.  721) 
Suits  in  admiralty. —  Mandamus  will  not 
issue  to  prevent  a  federal  District  Court  from 
exercising  furttier  jurisdiction,  and  to  com- 
pel it  to  undo  what  has  been  done  in  a 
suit  in  admiralty  in  which  the  question  of 
the  jurisdiction  of  that  court  is  an  open 
one  and  of  uncertain  solution.  In  re  Hussein 
Lutfi  Bey,  (1921)  256  U.  S.  — ,  41  S.  Ct- 
609,  65  U.  S.  (L.  ed.)  — . 

To  prevent  exerdse  of  doubtful  juzisdic- 
tion. — ^Neither  prohibition  nor  mandamus  wiU 
be  granted  by  the  federal  Supreme  Court  to 
prevent  a  district  court  from  assuming  juris- 
(fiction  of  the  person  of  a  nonresident  cor- 
poration against  which  a  personal  liability 
is  asserted  in  a  cross  bill  filed  in  a  suit  for 
the  appointment  of  a  receiver  of .  another 
corporation  in  default  on  its  bonds,  after 
the  nonresident  corporation  appeared  before 
a  special  master  for  the  purpose  of  protect- 
ing its  interest  in  such  bonds,  where  the 
most  that  can  be  said  against  the  district 
court's  jurisdiction  is  that  it  is  in  doubt, 
the  return  reciting  that  the  order  which  de- 
clared that  such  nonresident  corporation 
became  a  party  rests  upon  evidence  which 
has  not  been  embodied  in  the  record,  and 
the  district  court  obviously  having  jurisdic- 
tion to  determine  in  the  first  instance 
whether  such  corporation  had  entered  a  gen- 
eral appearance,  and  to  determine  whether 
the  relief  sought  in  the  cross  bill  was  in  its 
nature  germane  to  the  proceedings  thereto- 
fore instituted  in  the  suit,  so  that  the  rights 
asserted  in  the  cross  bill  could  be  properly 
litigated    in    that    suit,    and    to    determine 
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whether  the  fact  that  such  earlier  proceed- 
ing had  been  instituted  on  behalf  of  such 
corporation,  and  that  it  had  actively  par- 
ticipated in  the  conduct  thereof,  and  to  that 
end  had  entered  a  general  appearance,  made 
it  subject  to  further  proceedings  thereon  by 
way  of  cross  bill  aa  fully  as  if  the  earlier 
action  had  been  taken  in  its  name  as  well 
aa  on  its  behalf.  Ew  p.  Chicago,  etc.,  R.  Co., 
(1921)  255  U.  S.  273,  41  8.  Ct  288,  65 
U.  S.  (L.  ed.)  — . 

Vol.  V,  p.  723,  Jud.  Code,  sec.  237. 

[First  ed.,  1912  Supp.,  p.  280.] 

n.  General   considerations    affecting   re- 
view   of    judgments    of    state 
courts. 
7.  State    practice    as    determining 
whether    federal    question    k 
raised. 
V.  ''Highest  court  of  a  state." 
VL  Questions     reviewable    by     Supreme 
Court. 

1.  Federal  questions. 

b.  Nonfederal  question  in  case 

in  addition  to  federal  ques- 
tion. 

c.  Fictitious,  frivolous,  or  moot 

federal  question. 

2.  Questions  of  fact. 

d.  Local  and  general  law. 

4.  State  procedure. 

XVIII.  Pendency  of  case  in  Supreme  Court  as 

affecting  action  of  state  court. 
XIX.  Review  on  writ  of  certiorari. 

Construction  of  this  section  as  amended, 
see  infra,  p.  642. 

II.  Qknesal  Considesations  Atfegtino  Bs- 

VIEW  OF  JUDGKENTS  OF  StATE  CoXTBTS 

7.   Btaie  Practice  as  Determining  Whether 
Federal  Qti^stum  ia  Raised  (p.  727) 

There  being  no  pretense  that  the  highest 
state  court  adopted  its  view  of  a  non-federal 
question  in  order  to  evade  an  issue  under 
the  Federal  Constitution,  and  the  case  hav- 
ing been  decided  upon  grounds  that  have  no 
relation  to  any  federal  question,  the  federal 
Supreme  Court  accepts  the  decision  of  the 
state  court,  whether  right  or  wrong.  Nickel 
V,  Cole,  (1»21)  266  U.  S.  — ,  41  8.  a.  467, 
65  U.  S.   (L.  ed.)  — . 

V.  "Highest  Court  of  a  State"  (p.  780) 

''Highest"  court  —  In  general. —  To  the 
same  effect  as  the  original  annotation,  see 
Buart  V.  Simmons,  (1920)  236  Mass.  225, 
128  N.  £.  32. 

VI.  Questions    Bjeviewable    bt    Sufbeme 

Court 

1.  Federal  Questions 

b.  Non-federal  Question  in  Case  in  Addition 
to  Federal  Question   (p.  733) 

The  general  rule. — ^A  decision  of  the  high- 
est court  of  a  state  which  rests  upon  grounds 


independent  of  the  only  federal  question  in- 
volved that  would  serve  as  the  basis  of  a 
writ  of  error  from  the  Federal  Supreme 
Court,  and  which  appeared  to  the  state  court 
to  preclude  any  recovery,  is  not  reviewable 
in  the  Federal  Supreme  Court  on  writ  of 
error,  where  such  independent  grounds  are 
broad  enough  to  sustain  the  judgment,  and, 
if  not  well  taken,  are  not  without  substan- 
tial support,  and,  while  possibly  involving 
federal  questions,  are  not  such  as,  since  the 
act  of  September  6,  1916,  (see  1918  Supp. 
p.  411)  will  support  such  a  writ  of  error. 
Minneapolis,  etc.,  K.  Co.  «.  Washburn  Lignite 
Coal  Co.,  (1920)  254  U.  S.  370,  41  S.  Ot. 
140,  66  U.  S.  (L.  ed.)  — ,  dismissing  writ  of 
error  to  review  (1918)  40  N.  D.  69,  168 
N.  W.  684,  12  A.  L.  R.  744. 

c.    Fictitious,    Frivolous,    or    Moot    Federal 
Question   (p.  737) 

A  writ  of  error  from  the  federal  Supreme 
Court  to  a  state  court  must  be  dismissed 
where  the  federal  question  involved  had,  when 
the  writ  was  sued  out,  become  too  unsub- 
stantial to  support  the  federal  jurisdiction 
of  the  federal  Supreme  Court.  Miller  v.  Sac- 
ramento, etc..  Drainage  Dist.,  (1921)  256 
U.  S.  120,  41  S.  Ct.  404,  65  U.  S.  (L.  ed.) 
— ,  dismissing  writ  of  error  to  review  (1920) 
182  Cal.  25^  187  Pac.  1041,  and  denying  writ 
of  certiorari. 

The  federal  Supreme  Court  will  dismiss  a 
writ  of  error  to  a  state  court  where  the 
proposition  upon  which  alone  jurisdiction  to 
entertain  the  writ  can  be  based  is  so  wanting 
in  foundation  as  to  be  frivolous.  Quong  Ham 
Wah  Co.  17.  'Industrial  Ace.  Commission, 
(1921)  255  U.  S.  445,  41  S.  Ct.  373,  65  U.  S. 
(L.  ed.)  — ,  dismissing  writ  of  error  to  re- 
view (1920  Cal.)  192  Pac.  1021,  12  A.  L.  R. 
1190. 

2.  Questions  of  Foot   (p.  739) 

In  geaeraL — The  omission  of  the  state 
courts  below  to  pass  upon  certain  evidence 
or  make  findings  of  fact  thereon,  doubtless 
because,  under  their  respective  views  of  the 
applicable  law,  the  facts  referred  to  were 
immaterial,  does  not  relieve  the  federal  Su- 
preme Court,  on  writ  of  error,  of  the  duty 
of  examining  the  evidence  for  the  purpose  of 
determining  what  facts  reasonably  might  be 
and  preeumably  would  be  found  therefrom 
by  the  state  court  if  plaintiff  in  error's  con- 
tention upon  the  question  of  federal  law 
should  be  sustained,  and  the  facts  thereby 
shown  to  be  material.  Merchants'  Nat.  Bank 
V.  Richmond,  (1921)  256  U.  S.  —,  41  S.  <X 
619,  65  U.  S.  (L.  ed.)  — . 

3.  Local  and  General  Law  (p.  742) 

Rule  stated. —  To  the  same  effect  as  the 
first  paragraph  of  original  annotation,  see 
Hartford  L.  Ins.  Co.  v.  Blincoe,  (1921)  255 
U.  S.  129,  41  S.  Ct.  276,  65  U.  S.  (L.  ed.) 
— ,  affirming  (1919)  279  Mo.  dl6,  214  S.  W. 
207,  12  A.  L.  R.  758. 
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Conatruction  of  local  statute. —  The  con- 
struction of  a  state  statute  by  the  highest 
court  of  that  state  must  be  accepted  by  the 
federal  Supreme  Ck>urt  when  testing  the  va- 
lidity of  the  statute  under  the  Federal  Con- 
stitution, on  writ  of  error  to  the  state  court. 
Quong  Ham  Wah  Co.  v.  Industrial  Ace.  Com- 
mission, (1921)  255  U.  S.  445,  41  S.  Ct.  373, 
66  U.  S.  (L.  ed.)  — ,  dismissing  writ  of  error 
to  review  (1920  Cal.)  192  Pac.  1021,  12 
A.  L.  R.  1190. 

Decree  of  foreclosure  of  railroad  mortgage 
ai  binding  state. —  The  ruling  of  the  highest 
court  of  a  state  in  a  revisory  proceeding, 
that  the  state  is  not  bound  by  a  decree  of 
foreclosure  of  a  railroad  mortgage  in  a  suit 
to  which  the  state  voluntarily  makes  itself 
a  party,  is  upon  a  local  question  with  which 
the  federal  Supreme  Court  has  no  concern. 
BuUodc  V.  Florida,  (1921)  264  U.  S.  513,  41 
S.  Ct.  193,  «6  U.  S.  (L.  ed.)  — ,  affirming 
on  other  grounds  (1919)  78  Fla.  321,  82 
So.  860,  8  A.  L.  R.  232. 

State  long-and-short-haul  statute. —  The 
objection,  in  an  action  by  a  shipper  against 
a  carrier  for  overcharges,  brought  under  a 
state  long-and-short-haul  statute,  that  the 
shipper  did  not  pay  freight  charges,  and 
therefore  was  not  damaged,  raises  no  sub- 
stantial federal  question,  but  a  question  of 
state  law,  which  the  federal  Supreme  Court 
has  no  jurisdiction  to  review  on  writ  of  error 
to  a  state  court.  Missouri  Pac.  R.  Co.  v.  Mc- 
Grew  Coal  Co.,  (1921)  256  U.  S.  134,  41  S. 
Ct.  404,  65  U.  S.  (L.  ed.)  — ,  affirming 
(1920)  280  Mo.  466,  217  S.  W.  984,  13  A.  L. 
R.  283. 

Taxation. —  A  state  having  power  to  im* 
pose  an  inheritance  tax,  the  question  whether 
or  not  a  certain  interest  under  the  circiun- 
stances  was  correctly  subjected  to  the  tax 
is  a  purely  state  question,  not  reviewable  by 
the  federal  Supreme  Court  on  writ  of  error 
to  a  state  court.  Nickel  v.  Cole,  (1921)  256 
U.  8.  — ,  41  S.  Ct.  467,  65  U.  S.  (L.  ed.)  — . 

4.  State  Procedure  (p.  747) 

Federal  question  firtt  raised  at  rehearing. 
— A  federal  question  first  raised  by  a  peti- 
tion to  the  highest  court  of  the  state  for 
a  rehearing,  which  that  court  overruled  with- 
out more,  will  not  support  a  writ  of  error 
from  the  federal  Supreme  Court.  Wall  v. 
Chesapeake,  etc.,  R.  Co.,  (1921)  256  U.  S. 
125,  41  S.  Ct.  402,  65  U.  S.  (L.  ed.)  — , 
dismissing  writ  of  error  to  review  (1919)  290 
111.  227,  125  N.  E.  20. 

Costs  for  vexatious  appeal. —  The  proper 
construction  of  a  state  statute  providing  for 
the  recovery  of  damages  and  attorneys'  fees 
for  vexatious  refusal  to  pay  a  loss  under  a 
policy  of  insurance  is  for  the  state  courts  to 
determine;  and  their  conclusion  is  not  open 
to  review  in  the  federal  Supreme  0)urt,  al- 
though the  latter  court  may  consider  the 
application  of  the  statute  to  the  circum- 
stances of  the  case  to  be  rather  hard.  Hart- 
ford L.  Ins.  Co.  r.  Blincoe,  (1921)  255  U.  S. 
129,  41   S.  Ct.  276,   65   U.   S.    (L.   ed.)    — , 


affi/rming    (1919)    279   Mo.    316,   214   a    W. 
207,  12  A.  L.  R.  758. 

XVIII.  Peniwncy  op  Case  in  Supbehb 
CouBT  AS  Affbctinq  Actiow  OP  Statb 
Court  (p.  793) 

Writ  of  error  as  not  Tacating  judgment  of 
state  court. —  The  removal  of  a  case  by  writ 
of  error  from  a  state  court  to  the  federal 
Supreme  Court  does  not  vacate  the  judgment 
of  the  state  court.  It  continues  in  force 
until  reversed.  Duart  v.  Simmons,  (1920) 
236  Mass.  225,  128  N.  £.  32. 

XIX.  Review  on  Writ  op  Cebtiobabi 

(p.  794) 
RecoTery  of  additional  freight  chaigea. — 
Whether  a  carrier  is  entitled  to  recover  from 
the  consignee  of  an  interstate  shipment,  as 
a  matter  of  law,  under  the  Interstate  Com- 
merce Acts,  the  difference  between  the  freight 
rates  charged  and  collected  and  the  larger 
amount  due  under  the  applicable  published 
rates,  is  a  question  which  the  federal  Su- 
preme Court  can  review  by  certiorari  to  a 
state  court ;  not  by  writ  of  error.  New  York 
Cent.,  etc,  R.  Co.  v.  York,  etc.,  Co.,  (1921) 
256  U.  S.  — ,  41  S.  Ct.  609,  65  U.  S.  (L.  ed.) 
— ,  reversing  in  part  and  affirming  in  part 
(1918)   230  Mass.  206,  119  N.  E.  855. 

Vol.  V,  p.  794,  Jud.  Code,  sec.  238. 

[First  ed.,  1912  Supp.,  p.  231.] 

I.  Scope  of  statute  and  general  matters. 
3.  Porto  Rioo. 
5.  Habeas  corpus. 

8.  Frivolous  grounds  and  moot  ques- 

tions. 

III.  Final  judgment. 

IV.  "Jurisdiction  of  court  in  issue." 

1.  In  general. 

2.  Separate  appeals  and  right  of  elec- 

tion  between  Supreme  Court 
and  Circuit  Court  of  Appeals. 

a.  General    consideration   of   sub- 

ject. 

b.  Jurisdiction    sole    question    in 

issue. 
5.  When  jurisdiction  is  in  issue. 

9.  Scope  of  review. 

c.  Questions  of  fact  and  findings. 
V.  "  Final   sentences   and  decrees   in   prize 

cases." 
VI.  Constitutional  questions  in  issue. 

1.  "  Construction    or     application    of 

Constitution      of     United 
States  "  involved, 
b.  Illustrations. 

2.  "Constitutionality   of   any   law   of 

United  States  drawn  in  quee* 
tion." 
a.  In  general. 

3.  "Constitution     or     law     of     fltat« 

claimed  to  be  in  contravention 
of     Constitution     of     United 
States." 
a.  In  generaL 
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4.  Exclusiveness  of  jurisdiction  of  Su- 
preme Court. 
7.  Scope  of  review. 

I.  ScoFB  OF  Statute  and  General  MATHSBa 

3.  Porto  Rico   (p.  797) 

Supervisory  jurisdiction. —  The  transfer  to 
the  appropriate  circuit  court  of  appeals  of 
a  part  of  the  then-existing  appellate  juris- 
diction of  the  federal  Supreme  Court  over  the 
United  States  district  court  for  Porto  Rico, 
which  is  made  by  the  Act  of  January  28, 
1915,  does  not  warrant  the  inference  that  the 
federal  Supreme  Court  may,  by  virtue  of  its 
general  jurisdiction  over  the  circuit  courts  of 
appeals,  review  a  final  decision  of  such  a 
court  properly  appealed  to  that  court  from 
the  Porto  Rico  court.  El  Banco  Popular, 
etc.  V.  Wilcox,  (1921)  255  U.  S.  72,  41  S.  Ct. 
312,  65  U.  S.  (L.  ed.)  — ,  dtanUssing  appeal 
to  review  (C.  C.  A.  1st  Cir.  1918)  255  Fed. 
442,  166  C.  C.  A.  518. 

5.  Habeas  Corpus  (p.  798) 

Habeas  corpus  is  a  civil  proceeding  review- 
able by  appeal  and  not  by  writ  of  error. 
In  re  Graves,  (C.  C.  A.  1st  Cir.  1920)  270 
Fed.  181. 


8.  Frivolous   Grounds   and   Moot    Questions 

(p.  799) 

Frivolotii  grounds.— A  writ  of  error  will 
not  lie  from  the  federal  Supreme  Court  to  a 
state  court  in  a  case  in  which  the  only  ques- 
tion which  the  state  court  was  called  upon 
to  decide,  and  did  decide,  is  one  which  was 
no  longer  an  open  one  in  the  federal  Supreme 
Court,  the  ruling  of  the  latter  court  being 
the  basis  of  the  state  court's  decision.  Minne- 
apolis,  etc.,   R.   Co.   1;.    C.    L.   Merrick   Co., 

(1920)  254  U.  S.  376,  41  S.  Ct.  142,  65  U.  S. 
(L.  ed.)  — ,  dismissing  writ  of  error  to  re- 
view (1916)   35  N.  Dak.  331,  160  N.  W.  140. 

Moot  questions. —  A  judgment  below  in  fa- 
vor of  plaintiff  in  an  action  to  recover  the 
possession  of  real  property  which,  pending 
review  in  the  federal  Supreme  Court  on  writ 
of  error,  he  has  sold,  thus  causing  the  case 
to  become  moot,  will  be  .reversed  and  the 
cause  remanded  for  the  dismissal  of  the  com- 
plaint. Heitmuller  v.  Stokes,  (1921)  256 
U.  S.  — ,  41  S.  Ct.  522,  65  U.  S.  (L.  ed.)  — 
{reversing  (1920)  49  App.  Cas.  (D.  C.)  391, 
266  Fed.  1011),  wherein  it  was  further  held 
that  the  costs  incurred  upon  the  writ  of 
error  should  be  paid  by  the  plaintiff. 

The  federal  Supreme  Court,  though  unable 
to  consider  the  merits  of  a  case,  owing  to  the 
moot  character  of  the  issues  involved,  is  at 
liberty  to  make  such  order  as  is  consonant 
to  justice,  in  view  of  the  conditions  and  cir- 
cumstances of  the  case.    Heitmuller  v.  Stokes, 

(1921)  256  U.  S.  — ,  41  S.  Ct.  522,  65  U.  S. 
(L.  ed.)  — ,  reversing  (1920)  49  App.  Cas. 
(D.  C.)   391,  266  Fed.  1011. 


III.  Final  Judovent  (p.  800) 

Holding  process  to  be  nugatory. —  A  decree 
of  a  federal  district  court  in  a  suit  in  rem 
in  admiralty  against  a  ship,  which  decree, 
though  not  formally  dismissing  the  libel, 
holds  for  naught  the  process  under  which  the 
ship  was  arrested,  declares  that  the  ship  is 
not  subject  to  any  such  process,  and  directs 
her  release,  is  final  for  the  purpose  of  fui 
appeal  to  the  federal  Supreme  Court.  The 
Pesaro,  (1921)  255  U.  S.  216,  41  8.  Ct.  308, 
65  U.  S.  (L.  ed.)  — . 

IV.  "  JUBIfiDIcnON  OP  COUBT  IN  ISSUE  " 

1.  In  General  (p.  801) 

The  question  of  the  jurisdiction  alone  of 
the  district  court  must  under  this  section  be 
certified  by  that  court  to  the  Supreme  Court 
and  the  Circuit  Court  of  Appeals  has  no 
jurisdiction.  Cleveland  Cliffs  Iron  Co.  v. 
Kinney,  (C.  C.  A.  8th  Cir.  1920)  266  Fed. 
888. 

Foreign  sovereignty  asserted  in  bar  of 
jurisdiction. —  Whether  or  not  a  ship  owned 
by  a  foreign  government,  and,  at  the  time 
of  arrest,  in  the  possession  of  such  govern- 
ment, is  subject  U>  the  process  of  a  federal 
district  court,  sitting  as  a  court  of  admiralty, 
is  a  jurisdictional  question  in  the  sense  of 
the  provision  of  the  Judicial  Code,  §  238, 
for  an  appeal  or  writ  of  error  from  a  district 
court  directly  to  the  federal  Supreme  Court 
in  any  case  in  which  the  jurisdiction  of  the 
lower  court  may  be  in  issue.     The  Pesaro, 

(1021)  255  U.  S.  216,  41  S.  Ct.  308,  65  U.  S. 

(L.  ed.)  — .  See  to  the  same  effect  The 
Carlo  Poma  (1921)  255  U.  8.  219,  41  S.  Ct. 
309,  65  U.  S.   (L.  ed.)  — . 

2.  Separate  Appeals  and  Right  of  Election 
Between  Supreme  Court  and  Circuit  Court 
of  Appeals 

a.  General  Consideration  of  Subject  (p.  801) 

If  the  jurisdiction  of  the  District  Court 
as  a  federal  court  is  the  sole  question  in- 
volved, an  appeal  lies  only  to  the  Supreme 
Court  under  the  very  terms  of  this  section. 
However,  where  another  question  than  that 
of  jurisdiction  arises,  although  the  question 
of  jurisdiction  is  also  presented,  an  appeal 
is  properly  taken  to  the  Circuit  Court  of 
Appeals.  Consolidated  Textile  Corp.  v. 
Dickey,  (C.  C.  A.  5th  Cir.  1921)  269  Fed. 
942. 

b.  Jurisdiction  Sole  Question  in  Issue 

(p.  805) 

The  Circuit  Court  of  Appeals  has  no  juris- 
diction to  review  a  judgment  of  the  District 
Court  convicting  a  person  of  murder  where 
the  only  question  presented  is  whether  the 
lower  court  has  jurisdiction  of  the  crime 
charged  and  over  the  person  of  the  defendant. 
Sol  Louie  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1920) 
264  Fed.  295. 

Where  the  question  is  as  to  the  jurisdiction 
of  the  District  Court  as  a  federal  court  it 
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should  go  by  writ  of  error  to  the  Supreme 
Court.  The  Circuit  Court  of  Appeals  has  no 
jurisdiction.  Perrett  t'.  Clara  Kinvball  Young 
Fihn  Corp.,  (C.  C.  A.  2d  Cir.  1920)  269  Fed. 
613. 

6.  When  Jurisdiction  la  in  Issue   (p.  806) 

Objection  that  an  indictment  does  not 
chaxge  a  crime  against  the  United  States. — 
The  contention  that  a  District  Court  was 
without  jurisdiction  of  a  criminal  prosecu- 
tion for  the  murder  of  one  Indian  by  another 
within  the  limits  of  an  Indian  reservation 
because,  before  the  time  of  the  alleged  crime, 
the  accused  had  been  declared  competent,  and 
the  land  on  which  the  crime  was  alleged  to 
have  been  committed  had  been  allotted  and 
deeded  to  him  in  fee  simple,  raises  a  ques- 
tion not  of  the  jurisdiction  of  the  court,  but 
of  the  jurisdiction  of  the  United  States,  and 
hence  furnishes  no  basis  for  a  direct  writ  of 
error  from  the  Supreme  Court  to  the  District 
Court.  Louie  v.  U.  S.,  (1921)  254  U.  S.  648, 
41  S.  Ct  188,  es  U.  S.  (L.  ed.)  — ,  wherein 
the  curt  said:  "Since  defendant's  motions 
in  the  district  court  did  not  raise  a  question 
properly  of  the  jurisdiction  of  the  court,  but 
went  to  the  merits,  there  was  no  basis  for 
a  direct  writ  of  error  from  this  court.  Prono- 
voet  t\  United  States,  232  U.  S.  487,  68  L.  ed. 
696,  34  Sup.  Ct.  Rep.  391.  He  properly 
sought  review  in  the  circuit  court  of  appeals. 
In  United  States  v.  Celestine,  215  U.  fi.  278, 
54  L.  ed.  195,  30  Sup.  Ct.  Rep.  93,  and  United 
States  t?.  Pelican,  232  U.  S.  442,  68  L.  ed. 
676,  34  Sup.  Ct.  Rep.  396,  where  the  defense 
was  similar  to  that  presented  here,  and  in 
United  States  v.  Sutton  and  United  States 
V.  Soldana,  supra,  the  cases  came  to  this 
court  by  direct  writ  of  error  to  the  district 
court  under  the  Criminal  Appeals  Act  of 
March  2,  1907,  chap.  2564,  34  Stat,  at  L. 
1246,  6  Fed.  Stat.  Anno.  2d  ed.  p.  149.  Hal- 
lowell  V.  United  States,  221  U.  8.  317,  55 
L.  ed.  750,  81  Sup.  Ct.  Rep.  587,  where  a 
similar  question  was  involvcKi,  came  here  on 
certificate.  In  Clairmont  v.  United  States, 
225  U.  S.  551,  554,  56  L.  ed.  1201,  1202,  32 
Sup.  Ct.  Rep.  787,  it  was  inadvertently  as- 
sumed without  discussion  that  the  question 
involved  was  one  of  the  jurisdiction  of  the 
district  court." 

Proper  service  of  process. — A  decree  of  a 
federal  District  Court  which  set  aside  the 
attempted  service  by  publication  upon  non- 
resident defendants  and  dismissed  the  bill 
upon  consideration  of  the  allegations  of  such 
bill,  which,  upon  application  of  general  prin- 
ciples, were  held  not  to  show  that  plaintiff 
had  any  such  lien  upon  or  interest  in  the 
assets  within  the  district  sought  to  be  reached 
as  authorized  him  to  invoke  the  procedure 
outlined  in  the  Judicial  Code,  §  57  (see  vol.  5. 
p.  525),  is  not  reviewable  in  the  federal 
Supreme  Court  as  presenting  a  question  of 
the  jurisdiction  of  the  District  Court  as  a 
federal  court.  De  Rees  v.  Costaguta,  (1920) 
%^  U.  S.  166,  41  S.  Ct.  69,  65  U.  S.  (L.  ed.) 


— ,  wherein  the  court  said:  ''The  appellees 
challenge  the  jurisdiction  of  this  court  to 
entertain  this  appeal  on  the  ground  that  the 
case  does  not  present  a  jurisdictional  issue 
properly  reviewable  by  this  court. 

"  Since  the  decision  of  Shepard  t?.  Adams, 
168  U.  S.  618,  42  L.  ed.  602,  18  Sup.  Ct. 
Rep.  214,  it  hae  been  the  accepted  doctrine 
that  where  there  is  a  contention  that  no 
valid  service  of  process  has  been  made  upon 
the  defendant,  and  the  judgment  is  rendered 
without  jurisdiction  over  the  person,  such 
judgment  can  be  reviewed  by  direct  appeal 
to  this  court.  This  principle  was  restated 
and  previous  cases  cited  as  late  as  6.  &  C. 
Merriam  Co.  v.  Saalfield,  241  U.  S.  22,  26,  60 
L.  ed.  868,  871,  36  Sup.  Ct.  Rep.  477. 

"  It  is  equally  well  settled  that  where  the 
question  of  jurisdiction  presented  and  de- 
cided turns  upon  questions  of  general  law, 
determinable  upon  principle  alike  applicable 
to  actions  brought  in  other  jurisdictions,  the 
jurisdiction  of  the  court  as  a  Federal  court 
is  not  presented  in  such  wise  as  to  authorize 
the  jurisdictional  appeal  directly  to  this 
court;  and  the  question  must  be  decided  as 
other  questions  are,  by  the  usual  course  of 
appellate  procedure,  giving  review  in  the 
circuit  court  of  appeals.  Louisville  Trust 
Co.  V,  Ejiott,  191  U.  S.  226,  48  L.  ed.  159, 
24  Sup.  Ct.  Rep.  119;  Bache  v.  Hunt,  193 
U.  S.  623,  48  L.  ed.  774,  24  Sup.  Ct.  Rep. 
647;  Fore  River  Shipbuilding  Co.  v.  Hag^f 
219  U.  S.  175,  55  L.  ed.  163,  31  Sup.  Ct. 
Rep.  185;  Scully  v.  Bird,  209  U.  S.  481,  485, 
52  li.  ed.  899,  901,  28  Sup.  Ct  Rep.  597; 
Bogart  f.  Southern  P.  Co.,  228  U.  S.  137,  57 
L.  ed.  768,  33  Sup.  Ct.  Rep.  197. 

"  That  the  question  of  the  adequacy  of  the 
allegations  of  the  bill  to  justify  the  relief 
sought  does  not  present  a  jurisdictional  ques- 
tion was  held  in  Smith  v.  McKay,  161  U.  S. 
355,  40  L.  ed.  731,  16  Sup.  Ct.  Rep.  490; 
Illinois  C.  R.  Co.  v,  Adams,  180  U.  S.  28, 
46  L.  ed.  410,  21  Sup.  Ct  Rep.  251;  Louis- 
ville &  N.  R.  Co.  t>.  Western  U.  Teleg.  Co., 
234  U.  S.  369,  372,  68  L.  ed.  1356,  1358,  34 
Sup.  Ct.  Rep.  810;  R.  J.  Darnell  t*.  Illinois 
C.  R.  Co.,  225  U.  S.  243,  56  L.  ed.  1072,  32 
Sup.  Ct.  Rep.  760;  Public  Service  Co.  r. 
Corboy,  260  U.  S.  153,  162,  63  Ia  ed.  905, 
909,  39  Sup.  Ct.  Rep.  440. 

"  The  opinion  of  the  court  below,  read  in 
connection  with  the  certificate,  shows  that 
it  was  held  that  the  contract  set  up  in  the 
bill  gave  no  lien  upon  or  right  in  rem  in 
the  assets  sought  to  be  reached  within  the 
district.  The  question  was  presented,  the 
court,  in  the  exercise  of  juri^iction,  after 
an  examination  of  the  contract  set  forth  in 
the  bill,  and  a  consideration  of  its  terms, 
determined  it  upon  principles  which  would 
have  been  equally  applicable  had  the  ques- 
tion been  presented  in  other  jurisdictions. 
Its  decision,  therefore,  did  not  involve  the 
jurisdiction  of  the  Federal  court  as  such, 
which,  it  is  settled,  is  required  in  order  to 
justify  a  direct  appeal  to  Uiis  court 
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"  In  Chase  r,  Wetzlar,  225  U.  S.  79,  .16  L. 
ed.  990,  32  Sup.  Ct.  Rep.  659,  the  Act  of 
March  3,  1875,  now  §  57  of  the  Judicial 
Code,  was  involved,  and  there  was  an  attempt 
to  have  service  on  alien  defendants  by  pub- 
lication under  the  provisions  of  the  statute. 
The  issue  niade  was  as  to  whether  there  was 
property  of  the  defendants  within  the  juris- 
diction of  the  court.  That  issue  was  held 
to  present  a  question  of  jurisdiction  properly 
reviewable  in  this  court  under  §  238.  In 
the  case  now  presented  no  question  is  made 
as  to  the  presence  of  property  in  the  dis- 
trict. The  attempted  service  was  set  aside, 
and  the  bill  dismissed,  upon  consideration  of 
the  allegations  of  the  bill  which,  it  was  held, 
upon  application  of  general  principles,  did 
not  show  that  the  plaintiff  had  any  lien 
upon  or  interest  in  the  property  authorizing 
him  to  invoke  the  procedure  outlined  in  §  57 
of  the  Judicial  Code. 

*'As  to  the  contention  that  the  whole  case 
is  here  upon  a  constitutional  question  be- 
cau{«e  of  the  procedure  in  the  court  below, 
I  238  provides  that  when  a  case  comes  here 
upon  a  question  of  jurisdiction,  that  question 
alone  shall  be  certified.  Moreover,  we  find 
no  merit  in  the  alleged  deprivation  of  con- 
stitutional rights,  so  as  to  present  questions 
arising  under  the  Constitution." 

Validity  of  federal  farm  loan  bonda. — 
A  bill  filed  by  a  stockholder  to  enjoin  the 
corporation  from  investing  the  funds  of  such 
corporation  in  farm  loan  bonds  issued  under 
the  authority  of  the  Federal  Farm  Loan  Act 
of  July  17,  1916,  as  amended  by  the  Act  of 
January  18,  1918,  on  the  ground  that  these 
acts  were  beyond  the  constitutional  power  of 
Congress,  and  that  the  securities  issued  there- 
under were  consequently  of  no  validity,  sets 
forth  a  cause  of  action  arising  under  the 
Federal  Constitution  or  laws  of  which  a 
federal  District  Court  has  jurisdiction  under 
Judicial  Code,  §  24,  without  diversity  of  citi- 
zenship, and  from  the  decree  of  the  District 
Court  dismissing  the  bill  a  direct  appeal  lies 
to  the  federal  Supreme  Court.  Smith  v. 
Kansas  City  Title,  etc.,  Co.,  (1921)  255  U.  S. 
180,  41  S.  a.  243,  65  U.  S.  (L.  ed.)  — . 

9.  Scope  of  Review 

c.  Questions  of  Fact  and  Findings   (p.  827) 

Evidence  not  in  record. — A  decree  of  a  fed- 
eral Circuit  Court  of  Appeals  will  be  af- 
firmed on  motion  where  the  case  turns  essen- 
tially on  questions  of  fact,  and  both  courts 
below,  on  a  review  of  the  evidence,  have 
found  the  facts  in  the  same  way,  and  the 
record  not  only  fails  clearly  to  disclose  error 
in  such  concurrent  findings,  but  does  not 
contain  all  the  evidence,  since,  under  these 
circumstances,  to  return  the  cause  for  oral 
argument  in  regular  course  would  result  in 
harmful  delay,  and  serve  no  useful  purpose. 
Bodkin  t?.  Edwards,  (1921)  265  U.  S.  221, 
41  S.  Ct.  268,  65  U.  S.  (L.  ed.)  — ,  affirming 
(C.  C.  A.  »th  Cir.  1920)  266  Fed.  621. 

20 


V.  "  FiWAL  Sentences  and  Decrees  in  Prizo 
Cases"   (p.  828) 

Supplementary  decree  to  make  effective 
decree  involving  conatitutional  point. — ^A  iup- 
plementary  decree  of  a  federal  District  Court 
in  a  subordinate  proceeding  to  carry  into 
effect  a  decree  of  the  federal  Supreme  Court 
in  the  main  cause,  which  supplemental  decree 
brings  to  effective  conclusion,  if  not  vitiated 
by  error,  a  controversy  that  arose  out  of  a 
railway  company's  attack  on  constitutional 
grounds  upon  freight  rates  prescribed  by 
state  authority,  must  be  treated  as  involving 
a  federal  question,  so  as  to  justify,  under  the 
Judicial  Code,  §  238,  a  direct  appeal  to  the 
federal  Supreme  Coiurt,  although  the  only 
question  immediately  involved  is  the  proper 
construction  of  the  tariff  prescribed  by  the 
state.  St.  Louis,  etc.,  R.  Co.  r.  Hasty,  (1921 ) 
255  U.  S.  262,  41  S.  Ct.  26&,  66  U.  S.  (L. 
ed.)   — . 

VI.  Constitutional  Qxtestions  in  Issuk 

1.  "  Construction  or  Application  of  Constitth 

tion  of  United  States**  Involved 

b.  Illustrations  (p.  829) 

'  Income  tax  clause  involved. —  The  Supreme 
Court  has  jurisdiction  of  a  writ  of  error  to 
a  District  Court  to  review  a  judgment  which 
sustained  a  demurrer  to  a  declaration  in  as- 
sumpsit to  recover  back  federal  income  taxes, 
where  the  claim  to  recover  la  based  upon 
the  contention  that  the  fund  taxed  was  not 
income  within  the  scope  of  the  Sixteenth 
Amendment,  and  that  the  effect  given  by  the 
lower  court  to  the  federal  legislation  under 
which  such  taxes  were  imposed  renders  it 
unconstitutional  and  void.  Sierchants'  Loan, 
etc.,  Co.  V.  Smietanka,  (1921)  265  U.  S.  509, 
41  S.  Ct.  386,  65  U.  S.  (L.  ed.)  ~;  Goodrich 
1;.  Edwards,  (1921)  255  U.  S.  627,  41  S.  Ct. 
390,  65  U.  S.  (L.  ed.)  — ;  Walsh  1?.  Brewster, 

(1921)  255  U.  S.  536,  41  S.  Ct.  392,  65  U.  S. 

(L.  ed.)  — . 

2.  "  Constitutionality  of  Any  Law  of  United 

States  Drawn  in  Question.*' 

a.  In  General  (p.  8M) 

Validity  of  act  established  by  previous  de- 
cisions.—The  want  of  merit  in  the  conten- 
tion that  the  provision  of  the  Reed  Amend- 
ment of  March  3,  1917,  §  5,  prohibiting  the 
transportation  in  interstate  commerce  of  in- 
toxicating liquor  into  any  state  whose  laws 
forbid  the  manufacture  op  sale  therein  of 
such  liquor  for  beverage  purposes  is  repug- 
nant to  U.  S.  Const.,  art.  1,  §  &,  cl  6,  pro- 
hibiting any  regulation  of  commerce  Whi6h 
gives  a  preference  to  the  ports  of  one  state 
over  those  of  another,  is  so  plainly  estab- 
lished by  the  decisions  of  the  federal  Su- 
preme Court  and  the  authorities  which  have 
followed  those  decisions  as  to  require  the 
affirmance  on  motion  of  a  conviction  for  a 
violation  of  -such  statute,  brought  up  directly 
from  a  federal  District  Court  for  review,  on 
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the  theory  that  the  law  was  unconstitutiornl 
for  that  reason.  Williams  i\  U.  S.,  (1921) 
265  U.  S.  3ae,  41  S.  Ct.  364,  65  U.  S.  (L. 
ed.)  — . 

3.  "  Constitution  or  Law  of  State  Claimed  to 
he  in  Contravention  of  Constitution  of 
United  States  " 

a.  In  General  (p.  831) 

The  federal  Supreme  Ck)urt  must  accept  on 
writ  of  error  the  decision  of  the  highesty  court 
of  a  state  as  to  the  meaning  of  state  legisl- 
lation  and  the  state  constitution,  as  though 
such  meaning  was  expressed  in  both  legisla- 
tion and  constitution.  Thornton  v.  Duffy, 
(1920)  264  U.  S.  361,  41  S.  Ct.  137,  65  U.  S. 
(L.  ed.)  — ,  affimUng  (1918)  99  Ohio  St.  120, 
124  K.  E.  64. 

4.  Ewclusvveness  of  Jurisdiction  of  Supreme 

Court    (p.   834) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotati<Hi,  see  Grammer  v. 
Fenton,  (C.  G.  A.  8th  Cir.  1920)  268  Fed. 
943. 

Where  the  jurisdiction  of  the  District 
Court  is  based  both  on  the  ground  of  the 
construction  and  application  of  the  Consti- 
tution of  the  United  States  and  that  it  is  a 
suit  arising  under  a  law  of  the  United  Stales 
the  jurisdiction  of  the  Supreme  Court  to  hear 
an  appeal  from  the  judgment  below  is  not 
exclusive.  Fanners'  Grain  Go.  t?.  Langer, 
(G.  G.  A.  8th  Gir.  1921)  273  Fed.  635. 

7.  Scope  of  Review  ( p.  836 ) 

Jurisdiction  of  a  direct  writ  of  error  from 
the  federal  Supreme  Court  to  a  District  Court 
once  having  attached,  because  of  the  pres- 
ence of  a  constitutional  question,  continues 
for  the  purpose  of  disposing  of  other  ques- 
tions raised  in  the  record,  although  the  con- 
stitutional question  has  since  been  derided 
in  another  case  to  be  without  merit.  Jin 
Fuey  Moy  v.  U.  S.,  (1920)  254  U.  S.  189, 
41  S.  Ct.  98,  65  U.  S.  (L.  ed.)  — ,  affirming 
on  other  grounds  (W.  D.  Pa.  1918)  253  Fed. 
213. 

Vol.  V,  p.  838,  Jud.  Code,  sec.  239. 

[First  ed.,  1912  Supp.,  p.  231.] 

I.  Power  and  discretion  of  court  to  certify. 
1.  In  general. 
III.  Table    of    cases    where    questions    were 
certified. 

I.  PoWEH    AND    Discretion    of    Court    to 

Certify 

1.  In  General   (p.  239) 

Interlocutory  orders. — A  certificate  to  the 
Supreme  Court  for  instructions  does  not  lie 
in  the  case  of  interhx-utorv  orders.  Cheney 
v.  Hines,  (C.  C.  A.  2d  Cir.  1920)  266  Fed. 
310. 


111.  Tablk  of  Cases  Where  Questions  Were 

CERTIFIEn    (p.  848) 

In  Gouled  i;.  U.  S.,  (C.  C.  A.  2d  Cir.  1920) 
264  Fed.  839,  the  following  questions  were 
certified  to  the  Supreme  Court  by  the  Circuit 
Court  of  Appeals: 

First.  Is  the  secret  taking  or  abstraction 
without  force  by  a  representative  of  any 
branch  or  subdivision  of  the  government  of 
the  United  States  of  a  paper  writing,  of 
evidential  value  only,  belonging  to  one  sua- 
peoted  of  crime,  and  ifrom  the  house  or  office 
of  such  person,  a  violation  of  the  Fourth 
Amendment  ? 

Second.  Is  the  admission  of  eruch  paper 
writing  in  evidence  against  the  same  person, 
when  indicted  for  crime,  a  violation  of  the 
Fifth  Amendment? 

Third.  Are  papers  of  no  pecuniary  Talue, 
but  possessing  evidential  value  against  per- 
sona presently  suspected  and  subsequently 
indicted  under  sections  37  and  215,  C.  C, 
when  taken  under  search  warrants  issued 
pursuant  to  act  of  June  15,  1917,  from  the 
house  or  ofiice  of  the  person  so  8U^>ected, 
seized  and  taken  in  violation  of  the  Fourth 
Amendment  t 

Fourth.  If  such  papers  so  taken  are  ad- 
mitted in  evidence  against  the  person  from 
whose  house  or  office  they  were  taken,  such 
person  being  then  on  trial  for  the  crime  of 
which  he  was  accused  in  the  affidavit  for 
warrant,  is  such  admission  in  evidence  a 
violation  of  the  Fifth  Amendment? 

Fifth.  If  in  the  affidavit  for  search  war- 
rant under  act  of  June  15,  1917,  the  party 
whose  premises  are  to  be  searched  be  charged 
with  one  crime,  and  property  be  taken  under 
the  warrant  issued  thereon,  can  such  prop- 
ertv  so  seized  be  introduced  in  evidence 
against  said  party  when  on  trial  for  a  difi'er- 
ent  offense? 

Sixth.  If  papers  of  evidential  value  only 
be  seized  under  a  search  warrant  and  the 
party  from  whose  house  or  office  they  are 
taken  be  indicted,  if  he  then  move  before 
trial  for  the  return  of  said  papers,  and  said 
motion  is  denied,  is  the  court  at  trial  bound 
in  law  to  inquire  fis  to  the  origin  of  or 
method  of  procuring  said  papers,  when  they 
are  offered  in  evidence  against  the  party  eo 
indicted? 

Vol.  V,  p.  854,  Jud.  Code,  sec.  240. 

[First  ed.,  1912  Supp.,  p.  232.] 

VI.  Table  op  Cebtiorabi  Cases 

8.  Patent  Cases   (p.  870) 

Certiorari,  nut  appeal,  is  the  proper  mode 
of  reviewing  in  the  Supreme  Court  a  judg- 
ment of  the  Circuit  Court  of  Appeals  upon  an 
application  for  leave  to  file  in  the  District 
Court  a  petition  in  the  nature  of  a  bill  of 
review  in  a  patent  suit,  since  such  proceed- 
ing was  ancillary  to  the  original  jurisdiction 
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invoked,  and  was  still,  in  its  essence  and 
nature,  a  suit  involving  the  validity  of  a 
patent,  which  is  expressly  made  final  in  the 
Circuit  Court  of  Appeals.  The  Supreme  Court, 
upon  reversing  on  certiorari  the  judgment  of 
a  Circuit  Court  of  Appeals  on  a  petition  which 
that  court  should  have  regarded  as  an  ap- 
plication for  leave  to  file  in  the  District 
Court  a  petition  in  the  nature  of  a  bill  of 
review,  invoking  a  consideration  of  the  effect 
of  a  decree  in  another  district  as  res  judicata, 
will  not  pass  upon  the  merits  of  the  petition, 
but  will  remand  the  cause  to  the  Circuit 
Court  of  Appeals  for  a  determination  of  the 
effect  of  such  decree.  National  Brake,  etc., 
Co.  1?.  Christensen,  (1921)  254  U.  8.  425,  43 
S.  Ct.  154,  05  U.  S.  (L.  ed.)  — ,  reversing 
(C.  0.  A.  7th  Cir.  1919)  258  Fed.  880,  169 
C.  C.  A.  600. 


Vol.  V,  p.  887,  Jud.  Code,  sec.  242. 

[First  ed.,  1912  Supp.,  p.  232.] 

Amount  in  controverty  —  ConaoUdation  of 
cases  to  permit  appeal. —  The  court  will  not 
consolidate  causes  which  are  separately  not 
appealable  in  order  to  create  a  consolidated 
case  with  an  amount  in  controversy  suffi- 
ciently large  to  authorize  an  appeal  and 
thereby  defeat  the  purpose  of  the  statute. 
Chicago,  etc.,  R.  Co.  r.  U.  S.,  (1920)  55  Ct. 
CI.  58,  wherein  it  was  said: 

*'  The  court  by  refusing  to  consolidate  does 
not  seek  to  defeat  any  right  of  appeal.  It 
merely  refuses  to  circumvent  the  statute  au- 
thorizing appeals.  This  statute  prescribes 
the  amount  necessary  for  that  purpose,  and 
as  '  it  draws  the  boundary  line  of  jurisdic- 
tion it  is  to  be  construed  with  strictness 
and  vigor.'  As  jurisdiction  cannot  be  con- 
ferred by  consent  of  parties,  but  must  be 
given  by  the  law,  eo  it  ought  not  to  be 
extended  by  doubtful  construction." 

Amount  cUimed  in  petition  as  amount  in 
controversy. —  The  amount  claimed  in  a  pe- 
tition in  the  Court  of  Claims  is  the  amount 
in  controversy  for  the  purpose  of  testing  the 
right  to  appeal  to  the  Supreme  Court,  al- 
though there  may  be  a  defense  to  a  part  that 
does  not  extend  to  the  entire  claim,  where 
there  is  nothing  in  the  nature  of  the  case 
to  prevent  a  recovery  of  the  entire  amount 
should  claimant's  view  of  the  law  be  sus- 
tained. Journal,  etc.,  Co.  fj.  U.  S.,  (1921) 
254  U.  S.  581,  41  S.  Ct.  202,  65  U.  S.  (L.  ed.) 
— ,  affirming   (1918)   53  Ct.  CI.  612. 

Amended  petition  as  determining  amount 
in  controversy. —  The  amount  in  controversy 
in  a  suit  in  the  court  of  claims  is  to  be 
determined,  when  testing  the  right  to  appeal 
to  the  Stipreme  CJourt,  by  the  amended  pe- 
tition, where  there  is  one,  rather  than  by 
the  original  petition.  Journal,  etc.,  Co.  t\ 
U.  S.,  (1921)  254  U.  S.  581.  41  S.  Ct.  202, 
65  U.  S.  (L.  ed.)  — ,  affirming  (1918)  53 
Ct.  CI.  912. 


Vol.  V,  p.  890,  Jud.  Code,  sec.  243. 

[First  ed.,  1912  Supp.,  p.  232.] 
Remanding  case  to  Court  of  Claims. — 
Where  a  case  has  been  remanded  to  the 
Court  of  Claims  for  further  findings  of  fact, 
without  an  order  directly  setting  aside  the 
judgment  or  directing  the  court  to  set  it 
aside,  the  order  will  not  be  construed  as 
authorizing  a  new  trial,  but  as  limiting  the 
remand  to  "further  findings  of  fact.*'  Nor- 
ris  t;.  U.  S.,   (1920)  66  Ct.  CI.  208. 

Vol.  V,  p.  913,  Jud.  Code,  sec.  250. 

[First  ed.,  1912  Supp.,  p.  235.] 

Final  judgment  or  decree  subject  to  review. 
— ^A  decision  of  the  Court  of  Appeals  of  the 
District  of  Columbia  on  an  appeal  from 
the  Commissioner  of  Patents,  (see  7  Fed. 
Stat.  Ann.  (2d  ed.)  202)  which  reverses  the 
latter's  decision  not  to  cancel  certain  cer- 
tificates of  registration  of  a  trademark,  and 
directs  the  clerk  of  the  court  to  certify  the 
court's  decision  to  the  Commissioner,  as  re- 
quired by  law,  is  not  final  for  the  purpose 
of  appeal  to  or  certiorari  from  the  federal 
Supreme  Court.  Baldwin  Co.  €.  R.  S.  How- 
ard Co.,  (1921)  256  U.  S.  35,  41  S.  Ct,  405, 
85  U.  S.  (L.  ed.)  — ,  {dismissing  appeal  to 
review  (1919)  48  App.  Cas.  (D.  C.)  437), 
wherein  the  court  said: 

"  It  is  true  that  in  Estate  of  P.  D.  Beck- 
with  V.  Commissioner  of  Patents,  242  U.  S. 
5»8,  64  U.  S.  (L.  ed.)  705,  40  8.  Ct.  414, 
this  court  allowed  a  writ  of  certiorari  from 
a  decision  of  the  court  of  appeals  of  the 
District  of  Columbia,  affirming  a  decision  of 
the  Commissioner  of  Patents,  in  an  applica- 
tion to  register  a  trademark.  No  question 
of  the  jurisdiction  of  the  court  was  con- 
sidered in  that  case,  and  an  inadvertent 
allowance  of  the  writ  of  certiorari  does  not 
establish  the  jurisdiction  of  the  court.  J. 
Homer  Fritch  v.  United  States,  248  U.  S. 
458,  463,  63  U.  S.  (L.  ed.)  359,  39  S.  Ct 
168." 

Third  clause. — A  judgment  of  the  Court  of 
Appeals  of  the  District  of  Columbia  in  a 
case  in  which  the  constitutional  power  of 
Congress  to  enact  a  local  statute  is  drawn 
in  question  is  reviewable  in  the  federal 
Supreme  Court  on  writ  of  error  or  appeal 
imder  this  clause,  which  in  express  terms 
confers  power  on  the  latter  court  to  review 
judgments  of  the  District  of  Columbia  court 
"  in  cases  involving  the  construction  or  ap- 
plication of  the  Constitution  of  the  United 
States,  or  the  constitutionality  of  any  law 
of  the  United  States."  The  Court  of  Appeals 
is  therefore  without  power  to  certify  the 
question  to  the  Supreme  Court.  Heald  v. 
District  of  Columbia,  (1920)  254  U.  S.  20, 
41  S.  Ct.  42,  65  U.  &  (L.  ed.)  — ,  wherein 
the  court  said: 

'^  But  it  is  suggested  that  as  it  was  held 
in  American  Secur.  k  T.  Co.  t*.  District  of 
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Columbia,  224  V.  S.  491,  56  L.  eel.  850,  32 
Sup.  Ct.  Rep.  553,  that  the  power  conferred 
upon  this  court  by  paragraph  6  of  §  250, 
to  review  on  error  or  appeal  judgments  or 
decrees  of  the  court  below  '  in  cases  in  which 
the  construction  of  any  law  of  the  United 
States  is  drawn  in  question  by  the  defend- 
ant,' embraced  only  the  construction  of  laws 
of  general  operation,  as  distinguished  from 
those  which  were  local  to  the  District  of 
Columbia,  therefore  the  grant  of  power  to 
determine  the  constitutionality  of  acts  of 
Congress  must  be  treated  as  applying  only  to 
such  acts  as  are  general  in  character,  as  to 
which  it  is  insisted  the  act  involved  in  this 
case  is  not  one. 

'*  But  the  contention  disregards  the  sugges- 
tion of  a  difference  between  the  two  subjects 
which  was  made  in  the  American  Secur.  & 
T.  Co.  case,  and  overlooks  the  implication 
resulting  from  a  subsequent  case  directly 
dealing  with  the  same  matter.  United  Surety 
Co.  f.  American  Fruit  Product  Co.,  238  U-  S. 
140,  59  L.  ed.  1238,  36  Sup.  Ct.  Rep.  828. 

"  In  addition,  as  the  paragraphs  of  §  250 
in  question  but  re-enact  provisions  of  prior 
statutes  which  had  been  construed  as  con- 
veying authority  to  review  controversies  con- 
cerning the  constitutional  power  of  Congress 
to  enact  local  statutes  (Parsons  v.  District 
of  Columbia,  170  U.  S.  46,  42  L.  ed.  943,  IS 
Sup.  Ct.  Rep.  621;  Smoot  v,  Heyl,  227  U.  S. 
618,  67  L,  ed.  621,  33  Sup.  Ct.  Rep.  336), 
the  proposition  convicts  with  the  settled 
rule  that  where  provisions  of  a  statute  had, 
previous  to  their  re-enactment,  a  settled  sig- 
nificance, that  meaning  will  continue  to  at- 
tach to  them  in  the  absence  of  plain  impli- 
cation to  the  contrary.  Latimer  t;.  United 
States,  223  U.  S.  601,  604,  66  I/,  ed.  626, 
627,  32  Sup.  Ct.  Rep.  242;  Anderson  v.  Pa- 
cific Coast  S.  S.  Co.,  225  U.  S.  187,  199,  66 
L.  ed.  1047,  1063,  ^2  Sup.  Ct.  Rep.  626; 
United  States  ex  rel.  Louisville  Cement  Co. 
V,  Interstate  Conunerce  Conunission,  246  U. 
8.  638,  644,  62  L.  ed.  914,  918,  38  Sup.  Ct. 
Rep.  408. 

"  That  a  decision  below  which  merely  deals 
with  and  interprets  a  local  statute  is  not 
subject  to  review  by  error  or  appeal  affords 
no  basis  for  saying  that  the  exertion  of  the 
infinitely  greater  power  to  determine  whether 
Congress  had  constitutional  authority  to  pass 
a  statute  local  in  character  should  be  neces- 
sarily subjected  to  a  like  limitation.  To  the 
contrary,  the  elementary  principle  is  that 
the  right  to  pass  upon  the  greater  question, 
the  constitutional  power  of  Congress,  draws 
to  it  the  authority  to  also  decide  all  the 
essential  incidents,  even  though  otherwise 
there  might  not  be  a  right  to  consider  them. 
Fields  t?.  Barber  Asphalt  Paving  Co.,  194  U. 
S.  618,  620.  48  L.  ed.  1142,  1152,  24  Sup. 
Ct.  Rep.  784;  Williamson  v.  United  States, 
207  U.  S.  425,  432,  52  L.  ed.  278,  284,  28 
Sup.  Ct.  Rep.  163. 

"  It  follows  that  the  certificate  must  be 
and  it  is  dismissed  for  want  of  jurisdiction;" 


Vol.  V,  p.  917,  Jud.  Code,  sec.  251. 

[First  ed.,  1912  Supp.,  p.  23G.] 

Table  of  certiorari  casei. —  Harris  v.  Dis- 
trict of  Columbia,  (1921)  256  U.  S.  — ,  41 
S.  Ct.  610,  66  U.  S.  (L.  ed.)  —  (action 
against  District  for  injury  to  employee  en- 
gaged in  sprinkling  streets). 

Finality  of  jttdgment  on  appeal  from  de- 
cision of  Commisaioner  of  Patents. — ^A  deci- 
sion of  the  Court  of  Appeals  of  the  District 
of  Columbia  on  an  appeal  irom  a  decision 
of  the  Commissioner  of  Patents  (see  7  Fed. 
Stat.  Ann.  (2)d  ed.)  202),  which  affirms  the 
later's  decision  to  refuse  an  application  for 
the  registration  of  a  tradenmrk,  and  directs 
the  clerk  to  certify  the  decision  of  the  court 
to  the  commissioner,  as  required  by  law,  is 
not  final  for  the  purpose  of  certiorari  from 
the  federal  Supreme  Court.  American  Steel 
Foundaries  v.  Whitehead,  (1921)  256  U.  S. 
40,  41  S.  Ct.  407,  66  U.  S.  (L.  ed.)  — ,  dts- 
missing  writ  of  certiorari  to  review  (1919) 
49  App.  Cas.  (D.  C.)   16,  258  Fed.  160. 

Inadvertent  allowance  of  wilt  of  certiorarL 
—  An  inadvertent  allowance  of  a  writ  of 
certiorari  to  the  Court  of  Appeals  of  the 
District  of  Columbia  does  not  establish  the 
jurisdiction  of  the  federal  Supreme  Court. 
Baldwin  Co.  t?.  R.  S.  Howard  Co.,  (1921)  250 
U.  S.  35,  41  S.  Ct.  405,  65  U.  S.  (L.  ed.)  — ,  dis- 
missing appeal  to  review  ( 1919)  48  App.  Cas. 
(D.  C.)   437,  and  denying  writ  of  certiorari. 

Certified  questions. —  The  Court  of  Appeals 
of  the  District  of  Columbia  is  without  power 
to  certify  questions  to  the  federal  Supreme 
Court  in  a  case  in  which  the  judgment  or 
decree  of  the  District  Court  would  be  review- 
able by  the  federal  Supreme  Court  on  writ 
of  error  or  appeal.  Heald  r.  District  of 
Columbia,  (1920)  254  U.  S.  20,  41  S.  Ct.  42, 
65  U.  S.  (L.  ed.)  — . 

Vol.  V,  p.  922,  Jud.  Code,  sec.  256, 

par.  second.      [First  ed.,  1912 
Supp.,  p.  239.] 

See  concluding  sentence  in  R.  S.  sec.  5198, 
6  Fed.  Stat.  Ann.  (2d  ed.)  747,  and  anno- 
tation at  p.  930  of  that  volume.  See  further 
Claflin  17.  Housman,  93  U.  S.  130  at  p.  137. 

Vol.  V,  p.  923,  Jud.  Code,  sec.  256, 

par.    third.      [First    ed.,    1912 
Supp.,  p.  239.] 

Tort  action  arising  in  admiralty.— The  Dis- 
trict Court  has  jurisdiction  on  its  conunon 
law  side  of  a  tort  action  arising  in  admiralty 
when  the  jurisdictional  requisites  of  citizen- 
ship and  amount  are  present.  Philadelphia, 
etc.,  R.  Co.  t\  Berg,  (C.  C.  A.  3d  Clr.  1921) 
274  Fed.  534. 

State  jurisdiction  of  action  for  injury  to 
seaman. —  A  state  court  has  jurisdiction  of 
an  action  for  injuries  sustained  by  an  em- 
ployee on  a  boat  from  an  explosion  caused 
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by  the  fact  that  gasoline  was  put  in  a  can 
habitually  used  for  kerosene.  Sandanger  v, 
Carfisle  Packing  Co.,  (1920)  112  Wash.  480, 
192  Pac.  1005. 

Sight  to  trial  by  jury. —  The  common  law 
remedy  which  the  District  Court  affords  is 
that  of  trial  by  jury,  and  such  a  remedy  is 
saved  to  him  by  the  clause  conferring  on  the 
District  Court  exclusive  admiralty  jurisdic- 
tion. Philadelphia,  etc.,  R.  Co.  t*.  Berg,  (C. 
C.  A.  3d  Cir.  1921 )  274  Fed.  534. 

Defendant's  liability  measured  by  maritime 
Uwj —  Whether  the  action  is  tried  at  common 
law  or  in  admiralty  the  liability  of  the  de* 
fendant  is  measured  by  the  maritime  law  and 
not  the  comsnon  law.  Philadelphia,  etc.,  R. 
Co.  17.  Berg,  (C.  0.  A.  3d  Cir.  1921)  274  Fed. 
534. 

Vol.  V,  p.  928,  Jud.  Code,  seo.  262. 

[First  ed.,  1912  Supp.,  p.  241,] 

II.  "All  writs  not  specifically  provided  for 
by  statutes." 
4.  Certiorari. 
9.  Mandamus. 

a.  Jurisdiction  in  general. 

b.  Controlling  judicial   acti(m  or 

discretion. 

e.  Not  as  substitute  for  appeal  or 

writ  of  error. 

f.  Acts  of  executive  officers. 

II.  "Aix   Wbitb    Not    Speoiallt   PboVided 
FOB  BT  Statute  '* 

^.Certiorari   (p.  931) 

Limitation  on  power  to  issue. —  The  wilt 
does  not  lie  for  the  purpose  of  reviewing  an 
administrative  order  made  by  an  executive 
officer  of  the  government  as  in  the  case  of 
such  an  order  issued  by  the  Secretary  of  the 
Interior.  Mickadiet  t*.  Payne,  (App.  Cas.  D. 
C.  1920)  269  Fed.  194. 

9.  Mandamus 
a.  Jurisdiction  in  General  (p.  934) 

Power  to  issue. —  This  provision  gives  the 
power,  to  issue  a  writ  of  mandamus.  U.  S. 
r.  Malmin,  (C.  C.  A.  3d  Cir.  1921)  272  Fed. 
786. 

Power  of  United  States  Supreme  Courts — 
The  failu^  of  a  Circuit  Court  of  Appeals  in 
its  decree  to  dispose  of  one  of  the  claims  in 
suit  will  not  be  corrected  by  mandamus, 
where  the  relator  failed  adequately  to  call 
the  court's  attention  to  such  omission  during 
the  term,  or  to  seek  relief  in  the  federal 
Supreme  Court  by  petition  for  a  writ  of 
certiorari.  Ew  p.  National  Park  Bank,  ( 1921 ) 
266  U.  S.  131,  41  S.  Ct.  403,  65  U.  S.  (L. 
ed.)  —. 

To  correct  record  on  appeal. —  Mandamus 
does  not  lie  to  correct  the  conclusion  of  the 
court  below  in  a  criminal  case  that  the  record 
need  not  be  corrected  to  show  that,  as  the 
result  of  an  agreement  between  the  accused 
and  the  district  attorney,  the  case  was  tried 


before  a  jury  of  eleven,  since  the  accused 
might  have  saved  the  point  by  an  exception 
at  the  trial,  or  by  a  bill  of  exceptions  to  the 
denial  of  hie  subsequent  motion  for  correc- 
tion of  the  record,  setting  forth  whatever 
facts  or  offers  of  proof  were  material,  and 
might  then  have  brought  a  writ  of  error. 
Ex  p.  Riddle,  (1921)  256  U.  S.  460,  41  S.  Ct. 
370,  65  U.  S.  (L.  ed.)  — . 

Limitation  on  power  to  issue. —  The  Cir- 
cuit Court  of  Appeals  has  no  power  to  issue 
the  writ  of  mandamus  to  a  District  Court 
except  in  aid  of  its  appellate  jurisdiction. 
U.  S.  V,  Mahnin,  (C.  C.  A.  3d  Cir.  1921)  272 
Fed.  785. 

Directing  district  judge  to  resume  office. — 
A  writ  of  nmndanrus  directing  a  district 
judge  whose  appointment  has  been  unlawfully 
revoked  to  resume  the  duties  of  his  office  is 
conclusive  only  of  the  government's  right  to 
ask  the  court  to  compel  its  servant,  under 
his  prima  facie  title,  to  return  to  his  juris- 
diction and  to  perform  the  duties  of  his 
office.  It  is  not  conclusive  of  subsequent 
proceed ingH,  if  any  be  had,  on  different  facts 
to  test  the  title  to  the  office.  Nor  does  it 
determine  any  question  of  the  tenure  of  the 
respondent's  office,  the  power  thereafter  to 
remove  him  and  to  appoint  another  or  where 
such  power,  if  any,  resides.  U.  8.  v  Mal- 
min, (C.  C.  A.  3d  Cir.  1921)  272  Fed.  785. 
The  court  further  declared :  *'  If  the  absence 
of  a  lawfully  appointed  judge  of  a  District 
Court,  from  which  appeals  lie  to  this  court, 
thereby  affects  the  right  of  litigants  to  take 
appeals  and  the  right  of  this  court  to  enter- 
tain them,  confessedly  this  court  has  power 
to  restore  the  orderly  proceedings  of  the  trial 
court  by  commanding  the  absent  judge  to  re- 
turn and  transact  its  business.  So  alsOj  when 
the  District  Court  is  occupied  by  a  stranger 
exercising  the  functions  of  judge  without 
color  of  title,  questions  of  the  validity  of 
judgments  he  enters  and  of  appeals  taken 
may  conceivably  arise;  yet  they  would  arise 
in  a  way  which  would  leave  this  court  help- 
less to  correct  the  fundamental  trouble;  for, 
unquestionably,  the  right  of  the  incumbent 
—  even  if  claimed  under  color  of  title  to  the 
office  —  to  enter  valid  judgments  could  not 
be  collaterally  attacked  and  tried  out  on 
appeal,  Hager  o.  Heyberger,  7  Watts  &  S. 
(Pa.)  104,  106,  42  Am.  Dec.  220,  and  the 
right  of  the  public  to  a  properly  isonstituted 
trial  court  from  which  appeals  can  validly 
lie  could  not  be  asserted  or  brought  about  in 
proceedings  on  appeal  or  by  writ  of  error. 

"  It  may  be  that  valid  appeals  would  lie 
from  and  valid  writs  of  error  could  be 
directed  to  a  de  facto  judge  with  color  of 
title  to  the  office ;  but  as  we  are  deciding  this 
case  on  the  theory  of  law  that  the  respond- 
ent's title  to  the  office  de  jure  draws  to  it 
the  possession  de  facto,  there  is  nothing 
left  in  the  district  court  (saving  the  effect 
of  a  possible  ad  interim  appointment)  on 
which  the  appellate  jurisdnction  of  this  court 
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can  validly  operate.  Therefore,  it  becomes 
essential  to  the  appellate  jurisdiction  of  this 
court  that  orderly  proceedings  in  the  district 
court  of  the  Virgin  Islands  be  restored  and 
to  that  end  we  shall  enter  on  order,  in  the 
form  prayed  by  the  United  States,  that  — 
'  a  writ  of  peremptory  mandamus  issue, 
directed  to  Lucius  J.  M.  Malmin,  Judge  of 
the  District  Court  of  the  United  States, 
commanding  him  to  proceed  forthwith  to  the 
Municipality  of  St.  Croix,  and  there  enter 
upon,  undertake  and  perform  the  duties  ap- 
pertaining to  the  office  of  Judge  of  the  Dis- 
trict Court  of  the  Virgin  Islands  aforesaid, 
so  long  as  he  shall  continue  hereafter  law- 
fully to  hold  the  office  of  Judge  of  the  Dis- 
trict Court  aforesaid.'  ** 

b.  Controlling  Judicial  Action  or  Discretion 

(p.  937) 

Execution  of  mandate  of  appellate  court. 
—  Mandamus  is  an  appropriate  remedy  in  a 
case  where  the  mandate  of  an  appellate  court 
is  disregarded.  U.  S.  v.  U.  &  District  Ot., 
(C.  C.  A.  Hh  Cir.  1921)  272  Fed.  611. 

c.  Not  as  Substitute  for  Appeal  or  Writ  of 

Error    (p.  942) 

Generally. —  The  Circuit  Court  of  Appeals, 
will  not  issue  a  mandamus  to  compel  a  dis- 
trict judge  to  vacate  an  order  vacating  a 
previous  order  by  which  he  dismissed  a  suit 
for  the  infringement  of  a  patent,  as  that  is 
a  matter  subject  to  correction  on  appeal  and 
the  order  complained  of  in  no  way  affected 
the  appellate  jurisdiction  of  the  Court  of 
Appeals.  Raritan  Copper  Works  t\  Elliott, 
(C.  C.  A.  3d  Cir.  1921)  271  Fed.  284. 

f.  Acts  of  EJxecutive  Officers   (p.  947) 

Commissioner  of  patents.— Neither  in- 
junction nor  mandamus  will  lie  to  control 
the  actions  of  the  Commissioner  of  Patents 
in  matters  committed  by  law  to  his  discre- 
tion. Snelling  v.  Whitehead,  (Anp.  Cas.  D. 
C.  1921)  269  Fed.  712. 

Vol.  V,  p.  954,  Jud.  Code,  sec.  264. 

[Firtft  ed.,  1912  Supp.,  p.  241.] 

II.  General    Pwnctiples    and    Pabtic?ulab 
Appucatton  (p.  955) 

Judgments. — A  federal   court  may   enjoin 
the  enforcement  of  a  judgment  fraudulently 
obtained  in  a  state  court.     Chicago,  etc.,  R. 
Co.  V.  Callicotte,    (C.  C.  A.  8th  Cir.   1920) 
267  Fed.  799. 

The  fact  that  the  judgment  against  which 
relief  is  sought  was  rendered  in  a  state 
court  is  not  material  as  the  injunction  acts 
not  on  the  court  rendering  the  judgment  but 
on  the  party.  Chicago,  etc.,  R.  Co.  r.  Calli- 
cotte, (C.  C.  A.  8th  Cir.  1920)  267  Fed.  79». 

A  court  of  the  United  States  has  no  power 
to  enjoin  the  judgment  of  a  state  court  for 
errors  c<»nmitted  in  the  trial  of  a  cause,  in 


construing  a  statute  of  another  state,  not 
affecting  the  validity  of  such  statute.  Hart- 
ford L.  Ins.  Co.  V*  Johnson,  (C.  C.  A.  *8th 
Cir.  1920)   208  Fed.  30. 

Restraining  prosecution  under  imconstita- 
tional  statute. — Averments  of  the  uncon- 
stitutionality, under  U.  8.  Const.,  5th  and 
6th  Amendments,  of  certain  criminal  pro- 
visions of  a  federcd  statute,  if  well  founded, 
justify  equitable  relief  by  injun<*tion  against 
the  enforcement  of  such  provisions.  Ken- 
nington  v.  Palmer,  (1921)  255  U.  8.  100, 
41  S.  Ct.  303,  65  U.  S.   (L.  ed.)  — . 

Vol.  V,  p.  959,  Jud.  Code,  sec.  265. 

[First  ed.,  1912  Supp.,  p.  242.] 

I.  Construction  and  application. 

1.  Generally. 
JI.  Jurisdiction. 

1.  Generally. 

2.  Court    first   acquiring   jiurisdiction 

retains  it. 

III.  Protection  of  federal  jurisdiction. 

1.  Proceedings   incidental   to  jurisdic- 

tion. 

2.  General  principles  as  to  protecting 

jurisdiction. 

3.  Effect  of  possession  of  res. 

8.  Instances  when  injunction  refused. 

IV.  Proceedings  under  state  statute. 

3.  Criminal  cases. 
V.  Other   particular  matters  and  proceed- 
ings. 

I.   CONSTBUCnON  AND  APPLICATIOlf 

1.  Generally    (p.  959) 

Extent  of  prohibition. —  To  the  same  effect 
as  the  original  annotation,  see  W.  £.  Stewart 
I^and  Co.  r.  Arthur,  (C.  C.  A.  8th  Cir.  1920) 
267  Fed.  184,  holding  that  the  prohibition 
of  this  section  extended  to  an  injunction 
staying  the  taking  of  depositions  in  a  state 
court. 

II.  JtmismcnoN- 

1.  Oenerally   (p.  962) 

Under  this  section  a  federal  court  has  no 
jurfsdiction  of  a  bill  which  seeks  to  enjoin 
the  attorney  general  of  a  state  from  prosecu- 
ting in  a  state  court  certiorari  proceedings 
against  a  telephone  company.  Cumberland 
Telephone,  etc.,  Co.  v.  Stevens,  (S.  D.  Miss. 
1921)    274  Fed.  745. 

In  Holmes  County  v.  Burton  Constr.  Co., 
(C.  C.  A.  5th  Cir.  1921)  272  Fed.  565,  it  was 
said  in  a  case  involving  the  right  to  enjoin 
y  suit  in  a  state  court:  "We  think  that 
the  court  should  have  denied  said  injunction 
and  sustained  the  motion  to  dismiss  said  bill 
for  want  of  equity.  Even  if  the  suit  in  the 
state  and  federal  courts  had  been  between 
the  same  parties,  being  purely  an  action  in 
personam,  involving,  neither  in  its  progress 
nor  in  the  judgment  sought,  the  control  or 
disposition  of  any  property,  the  pendency  of 
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the  suit  In  the  United  States  court  would 
not,  in  the  absence  of  special  circumstances, 
furnish  ground  for  an  injunction  of  the  state 
court  suit.  It  has  been  held  that  a  prior 
suit  in  a  stwte  or  federal  court  in  the  same 
state  furnishes  no  ground  for  a  plea  in  abate- 
ment to  a  second  suit  in  the  court  of  the 
other  jurisdiction." 

2.  Court    First    Acquiring   Jurisdiction    Re- 
tains It   (p.  962) 

To  the  same  effect  as  the  Arst  paragraph 
of  the  original  annotation,  see  Burke  Constr. 
Co.  V.  Kline,  (C.  C.  A.  8th  Cir.  1921)  271 
Fed.  605. 

Where  a  federal  court  has  first  acquired 
jurisdiction  it  will  retain  it  in  a  case  where 
its  jurisdiction  is  broad  enough  to  afford 
as  complete  relief  at  law  and  in  equity  as 
may  be  obtained  in  the  state  court.  Hoff- 
man 1'.  Mathieson  Alkali  Works,  (D.  C. 
R.  I.  1920)  269  Fed.  62. 

"The  court  which  first  acquired  the  law- 
ful jurisdiction  of  specific  property  by  the 
seizure  thereof,  or  by  the  due  commence- 
ment of  a  suit  from  which  it  appears  that 
is  or  will  become  necessary  to  a  deter- 
mination of  the  controversy  involved,  or  to 
the  enforcement  of  its  judgment  or  decree 
therein,  for  that  court  to  seize,  to  charge 
with  a  lien  or  trust,  to  sell  or  exercise  like 
dominion  over  it,  thereby  withdraws  that 
property  from  the  jurisdiction  of  every  other 
court,  so  far  as  necessary  to  accomplish  the 
purpose  of  the  suit,  and  entitles  that  court 
to  retain  the  control  of  it  requisite  to  effec- 
tuate its  final  judgment  or  decree  therein, 
free  from  the  interference  of  every  other 
tribunal."  Berg  v.  Fidelity,  etc.,  Co.,  (C. 
C.  A.  8th  Cir.  1921)  274  Fed.  311. 

In  a  case  where  the  controversy  or  the 
parties  are  the  same  in  different  actions 
pending  in  courts  of  concurrent  jurisdiction, 
"  the  weight  of  authority  seems  to  be  that  the 
court  first  acquiring  jurisdiction  of  the  con- 
troversy will  retain  it,  to  the  exclusion  of 
the  other,  though  possession  of  the  res  be 
not  taken.  In  re  Lasserot,  240  Fed.  325,  163 
C.  C.  A.  261;  Gluck  ft  Becker  on  Receivers, 
67,  68  (2d  ed.,  89,  91);  Empire  Trust  Co. 
V.  Brooks,  232  Fed.  641,  146  C.  C.  A.  667; 
Knudsen  v.  First  Trust  &  Savings  Bank,  245 
Fed.  81,  157  C.  C.  A.  377;  In  re  Chetwood, 
165  U.  fl.  loc.  cit.  4^,  17  Sup.  Ct.  385,  41 
L.  ©d.  782;  Moran  r.  Sturges,  154  U.  S.  loc. 
cit.  273,  14  Sup.  Ct.  1019,  38  L.  ed.  981. 
Where  the  controversy,  however,  is  not  the 
same,  the  issues  being  different  in  one  suit 
from  those  involved  in  another,  and  the 
subject-matter  is  not  identical,  there  can  be 
no  infringement  of  jurisdiction  as  between 
the  courts  maintaining  cognizance  of  the 
cases.  This  rule  rests  on  the  ground  that 
in  such  a  case  there  is  no  conflict  of  juris- 
diction as  to  the  question  or  cause.  In  such 
cases  the  court  which  first  acquires  the  actual 
or  constructive  possession  of  property  is  en- 


titled to  retain  the  same."  Havner  v. 
Hejjnes,  (CCA.  8th  Cir.  1920)  269  Fed. 
537. 

III.  Protection    of    Federal   Jubisdiotiok 

1.  Proceedings     Incidental     to    Jurisdiction 

(p.  963) 

"  This  section  does  not  deprive  the  federal 
courts,  sitting  in  equity  in  cases  involving 
any  controversies  between  the  citizens  of 
jurisdiction,  and  which  have  been  adjudged 
different  states,  of  which  such  courts  have 
by  the  state  courts,  of  the  power  or  relieve 
them  of  the  duty  to  enjoin  the  parties  to 
such  suits  from  enforcing  judgments  of  the 
state  courts  in  their  favor  where,  on  account 
of  fraud,  mistake,  accident,  or  any  other 
ground  of  equity  jurisprudence,  and  on 
account  of  the  threat  of  imminent  and  irre- 
parable injury,  the  rules  and  principles  of 
equity  demand  that  the  parties  shall  not 
proceed  to  enforce  such  state  judgments." 
Pierce  v.  National  Bank  of  Commerce,  (C. 
C  A.  8th  Cir.  1920)   268  Fed.  487. 

"A  court  of  the  United  States,  by  virtue 
of  its  general  equity  powers,  has  jurisdiction 
to  enjoin  the  enforcement  of  a  judgment  of 
a  state  court,  if  there  is  a  diversity  of  citi- 
zenship, or  a  federal  question  involved,  and 
the  amount  involved  exceeds  $3,000,  if  the 
allegations  in  the  complaint  state  a  proper 
aiwe  of  action."  Hartford  L.  Ins.  Co.  v. 
Johnson,  (C  C.  A.  8th  Cir.  1920)  268  Fed. 
30. 

2.  General  Principles  as  to  Protecting  Juris- 
diction   (p.   964) 

Role  stated. —  To  the  same  effect  as  the 
first  paragraph  of  the  original  annotation, 
see  Smith  v.  Missouri  Pac.  R.  Co.,  (C  C.  A. 
8th  Cir.  1920)   266  Fed.  653. 

In  Burke  Constr.  Co.  v.  Kline,  (C  C.  A. 
8th  Cir.   1921)    271   Fed.  605,  it  was  said: 

^*  When  a  citizen  of  one  state,  in  the  exer- 
cise of  the  right  granted  to  him  by  the 
Constitution  and  the  acts  of  Congress  to  an 
adjudication  of  a  controversy  judicable  in 
a  federal  court  between  him  and  a  citizen 
of  another  state,  brings  a  suit  in  personam 
or  in  rem  against  the  latter  in  the  proper 
federal  court  to  obtain  the  adjudication  of 
that  controversy  by  that  court,  and  that 
court  first  acquires  jurisdiction  of  that  con- 
troversy and  of  the  parties  thereto,  and  the 
plaintiff  therein  persistently  demands  the 
adjudication  of  the  controversy  by  the  federal 
court,  the  defendant  in  that  suit  may  not 
deprive  the  plaintiff  of  his  constitutional 
right  to  such  an  adjudication  by  the  federal 
court,  or  of  the  enforcement  thereof  by  that 
court,  by  bringing  a  subsequent  suit  in  a 
state  court  against  the  plaintiff  in  the  federal 
court  or  against  him  and  others  to  obtain 
an  adjudication  by  the  latter  court  of  the 
same  controversy  or  of  that  controversy  and 
of  other  controversies,  or  by  any  other  action 
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or  proceedings  such  a  defendant  may  take. 
.  .  .  Nor  may  they  unduly  or  unneces- 
sarily postpone  the  hearings  or  delay  the 
proceedings  in  their  courts  to  the  disadvan- 
tage of  suitors  vested  with  the  right  to  a 
determination  of  their  controversies  by  such 
courts  by  the  Constitution  and  the  acts  of 
Congress.  McClellan  v.  Car  land,  217  U.  S. 
268,  30  Sup.  Ct.  501,  64  L.  ed.  762;  Mc- 
Clellan V.  Garland  (8  C.  C.  A.)  187  Fed. 
915,  919,  110  C.  C.  A.  49.  The  power  is 
conferred  and  the  duty  is  imposed  on  a 
federal  court,  which,  at  the  suit  of  a  citizen 
of  one  state  against  a  citizen  of  another 
state,  to  secure  from  it  an  adjudication  of  a 
controversy  between  them  judicable  in  the 
federal  court  and  which  first  acquires  juris^ 
diction  of  the  controversy  and  the  parties, 
to  protect  its  jurisdiction  of  and  its  power 
to  adjudicate  the  controversy  and  to  enforce 
its  adjudication  by  its  injunction  against  any 
subsequent  proceedings  in  a  state  court  or 
elsewhere  by  the  defendant,  his  attorneys, 
agents  or  representatives  which  would  or 
might  have  the  efTect  to  defeat  or  impair  its 
jurisdiction,  its  adjudication,  its  orders, 
judgments,  or  decrees  or  its  enforcement 
thereof." 

3.  Effect  of  Possession  of  Res  (p.  9iS5) 

Generally. —  This  section  does  not  deprive 
the  federal  court  of  the  power  to  enjoin 
pfirties  litigant  or  other  persons  from  pro- 
ceeding by  judicial  proceedings  or  otherwise 
to  interfere  with  property  of  which  said 
court  had  the  actual  or  constructive  posses- 
sion. Havner  v.  Hegens,  (C.  C.  A.  8th  Cir. 
1920)    269  Fed.  537. 

Possession  through  receiyeT. — An  injunc- 
tion by  a  federal  court  to  enjoin  a  receiver  of 
a  state  court  from  interfering  with  the  pos- 
session of  a  receiver  appointea  by  the  federal 
court  should  not  be  directed  to  the  judge 
of  the  state  court  but  to  the  receiver  ap- 
pointed by  such  court.  Havner  v.  Hegnes, 
(C.  C.  A.  »th  Cir.  1920)   269  Fed.  537. 

.8.  Instances   When    Injunction    Refused 

(p.  970) 

Action  in  personam.^ — An  action  in  a 
federal  court  which  is  in  personam  and  does 
not  involve  the  protection  of  the  custody  of 
property,  does  not  give  the  court  power  to 
enjoin  an  action  in  a  state  court  between 
the  same  parties  with  reference  to  the  ssme 
subject  matter.  W.  E.  Stewart  Land  Co.  v, 
Arthur,  (C.  C.  A.  8th  Cir.  1920)  267  Fed. 
184. 

IV.  Proceedings  Under  State  Statuicb 

3.  Criminal  Cases  (p.  974) 

General  doctrine  and  application. — ^A  fed- 
eral court  will  not  interfere  with  the  regular 
processes  of  justice  in  a  criminal  case  in  a 
state  court  where  there  is  no  infraction  of 


the  accused's  rights  or  inpediment  to  his 
asserting  any  defense  that  he  may  think  he 
has  under  the  Constitution  of  the  United 
States.  Lindsey  v.  Allen,  (D.  C.  Mass.  1920) 
269  Fed.  656. 

V.  Other   Particular   Matters   a:^d   Pro- 
ceedings (p.  976) 

Judgments  of  state  eonrta. —  If  judgments 
rendered  by  a  state  court  be  void  or  if  they 
be  void  as  to  the  plaintiff  in  the  proceeding 
before  the  federal  court  and  the  other 
requisites  of  jurisdiction  are  present  the 
federal  court  has  jurisdiction  to  enjoin  their 
execution.  Mohawk  Oil  Co.  r.  Layne,  (W. 
D.  La.  1921)  270  Fed.  841. 

Injunction  may  be  granted  against  en- 
forcement of  a  state  judgment  to  protect  the 
rights  of  one  imder  the  Fourteenth  Amend- 
ment prohibiting  the  taking  of  one's  property 
without  due  process  of  law.  Mohawk  Oil 
Co.  V.  Layne,  (W.  D.  La.  1921)  270  Fed.  841. 

A  suit  in  a  federal  court  to  stay  the  en- 
forcement of  a  judgment  of  a  state  court, 
obtained  under  circumstances  that  render 
such  enforcement  contrary  to  recognized 
principles  of  equity  and  standards  of  good 
conscience,  is  hot  forbidden  by  the  prohibition 
in  this  section  against  enjoining  proceedings 
in  state  courts  except  in  bankruptcy  cases. 
Thus  an  express  company  with  which  an 
employee  in  charge  of  express  matter  trans- 
ported by  railway  stipulated,  as  a  condition 
of  employment,  to  assume  all  risk  of  in- 
juries incident  to  his  employment,  from 
whatever  cause  arising,  is  entitled  to  have 
such  employee  restrained  from  enforcing  a 
judgment  which,  in  violation  of  his  agree- 
ment, he  wrongfully  sought  and  obtained 
against  the  railway  company,  which  judg- 
ment, as  between  the  two  companies,  the 
express  company  is  bound  to  pay,  and  which 
was  rendered  in  an  action  to  which  the 
express  company  was  not  a  party,  and 
wherein  it  could  not  be  heard,  the  employee 
being  financially  irresponsible,  so  that  if 
the  judgment  is  collected,  the  express  com- 
pany, which  has  not  been  in  any  wise  neeli- 
gent  or  at  fault,  will  be  remediless.  Wells- 
Fargo  Co.  v.  Taylor,  (1920)  254  U.  S.  175,  41 
S.  Ct.  93,  65  U.  S.  (L.  ed.)  — ,  reversing  (C. 
C.  A.  5th  Cir.  1918)  249  Fed.  109,  161  C.  C. 
A.  161)  wherein  the  court  said: 

"  Is  the  suit  one  to  stay  proceedings  in  a 
state  court  in  the  sense  of  that  provision? 
If  it  is,  the  district  court  erred  in  not  die- 
missing  the  bill  on  that  ground.  Ilaines 
t>.  Carpenter,  91  U.  S.  254,  23  L.  ed.  345; 
Dial  17.  Reynolds,  96  U.  S.  340,  24  L.  ed. 
644;  United  States  9.  Pankhurst-Davis 
Mercantile  Co.,  176  U.  S.  317,  44  U  ed. 
485,  20  Sup.  Ct.  Rep.  423.  If  it  is  not» 
the  court  rightly  entertained  the  suit  and 
proceeded  to  an  adjudication  of  the  merits 
for  the  citizenship  of  the  parties  and  the 
amount  in  controversy  were  within  the  juris- 
dictional requirements. 
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"  The  provision  has  been  in  force  more  than 
a  century,  and  often  has  been  considered  by 
this  court.  As  the  decisions  show,  it  is  in- 
tended to  give  effect  to  a  familiar  rule  of 
comity,  and,  like  that  rule,  is  limited  in  its 
field  of  oper&tion.  Within  th&t  field  it  tends 
to  prevent  imseemly  interference  with  the 
orderly*  disposal  of  litigation  in  the  state 
courts  and  is  salutary;  but  to  carry  it  beyond 
that  field  would  materially  hamper  the  fed- 
eral courts  in  the  discharge  of  duties  other- 
wise plainly  cast  upon  them  by  the  Constitu- 
tion and  the  laws  of  Congress,  which,  of 
course,  is  not  contemplated.  As  with  many 
other  statutory  provisions,  this  one  is 
designed  to  be  in  accord  with,  and  not 
ants^onistic  to,  our  dual  system  of  courts. 
In  recognition  of  this  it  has  come  to  be 
settled  by  repeated  decisions  and  in  actual 
practice  that,  where  the  elements  of  federal 
and  equity  jurisdiction  are  present,  the  pro- 
vision does  not  prevent  the  federal  courts 
from  enjoining  the  institution  in  the  state 
courts  of  proceedings  to  enforce  local  statutes 
which  are  repugnant  to  the  Constitution  of 
the  United  States  <£x  parte  Young,  209  U. 
S.  123,  62  L.  ed.  714,  13  L.R.A.(N.S.)  932, 
28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764; 
Truax  v.  Raich,  239  U.  S.  d3,  60  L.  ed.  131, 
L.R.A.1916D,  54o,  36  Sup.  Ct.  Rep.  7,  AniL 
Cas.  1917B,  283;  Missouri  t*.  Chicago,  B.  k 
Q.  R.  Go.  241  U.  S.  533,  538,  643,  60  L.  ed. 
1148,  1154,  1156,  36  Sup.  Ct.  Rep.  716),  or 
prevent  them  from  maintaining  and  protect- 
ing their  own  jurisdiction,  properly  acquired 
and  still  subsisting,  by  enjoining  attempts 
to  frustrate,  defeat,  or  impair  it  through 
proceedings  in  the  state  courts  (French  t?. 
Hay  (French  v.  Stewart)  22  Wall.  250,  22 
L.  ed.  867;  Julian  v.  Central  Trust  Co. 
193  U.  S.  93,  112,  48  L.  ed.  629,  639,  24 
Sup.  Ct.  Rep.  399;  Chesapeake  &  O.  R.  Co. 
V.  McCabe,  213  U.  S.  207,  219,  53  L.  ed.  765, 
770,  29  Sup.  Ct.  Rep.  430;  Loonev  v.  Eastern 
Texas  R,  Co.  247  U.  S.  214,  221,  62  L.  ed. 
1084,  1087,  38  Sup.  Ct.  Rep.  460) ,  or  prevent 
them  from  depriving  a  party,  by  means  of 
an  injunction,  of  the  benefit  of  a  judgment 
obtained  in  a  state  court  in  circumstances 
where  its  enforcement  will  be  contrary  to 
recognized  principles  of  equity  and  the  stand- 
ards of  good  conscience  (Marshall  v.  Holmes, 
141  U.  S.  589,  35  L.  ed.  870,  12  Sup.  Ct 
Rep.  62;  Ex  parte  Simon,  208  U.  S.  144, 
62  L.  ed.  429,  28  Sup.  Ct.  Rep.  238;  Simon 
17.  Southern  R.  Co.  236  U.  S.  115,  69  L.  ed. 
492,  36  Sup.  Ct.  Rlep.  255;  Public  Service 
Co.  17.  Corboy,  250  U.  S.  163,  160,  63  L.  ed. 
906,  908,  39  Sup.  Ot.  Rep.  440;  National 
Surety  Co.  v.  State  Bank,  61  L.R,A.  394,  66 
C.  C.  A.  667,  120  Fed.  693)." 

Interlocutory  judgments. —  The  equity 
powers  by  which  a  federal  court  will  restrain 
a  person  from  gathering  the  fruits  of  a 
void  judgment  obtained  in  a  state  court  do 
not  extend  to  judgments  which  are  merely 
interlocutory.  Essanay  Film  Mfg.  Co.  v, 
Kane,  (C.  C.  A.  3d  Cir.  1920)   264  Fed.  969. 


Foredoaure  proceedings. — ^A  federal  court 
in  which  a  receiver  has  been  appointed  iti 
a  creditor's  suit  has  no  power  to  issue  a 
permanent  injunction  against  the  foreclosure 
of  a  mortgage  in  proceedings  in  which  the 
state  court  has  already  acquired  jurisdiction. 
In  such  a  case  the  receiver  must  apply  to  the 
state  court  for  relief.  Dey  v,  Brenack  Steve- 
doring Co.,  (E.  D.  N.  Y.  1921)  272  Fed,  127. 

The  court  said:  ''I  am  constrained  to 
hold  that  in  the  case  at  bar  the  receiver 
must  apply  to  the  state  court  for  r^ief,  and 
must  invoke  the  equity  powers  of  that  tri- 
bunal to  obtain  a  temporary  stay  of  the  sale^ 
to  permit  the  receiver  to  negotiate  a  sale  of 
the  property  at  a  fair  price,  if  possible,  in 
order  that  the  general  creditors  may  not 
suffer.  Permission  to  make  such  application 
is  hereby  granted. 

"  In  all  other  actions  pending  against  the 
defendant  in  the  state  courts,  the  receiver  is 
hereby  given  leave  to  apply  to  such  courts 
for  permission  to  intervene.^' 

In  In  re  Locust  Bldg.  Co.,  (E.  D.  N.  Y. 
1921)  272  Fed.  988,  proceedings  commenced 
in  the  state  court  subsequent  to  bankruptcy 
to  foreclose  a  mortgage  were  stayed  by  the 
bankruptcy  court.    The  court  said: 

"If  the  various  parties  in  interest  had 
been  brought  into  an  action  under  the  state 
statutes,  by  which  all  parties  having  any 
claim  to  the  title  would  be  cut  off,  except 
those  whose  rights  to  the  proceeds  of  sale 
are  fixed  by  the  decree  in  foreclosure,  where 
the  title  thus  made  would  be  easier  of  in- 
vestigation, and  would  clearly  and  conclu- 
sively determine  what  liens  exist  against  the 
property  and  should  be  transferred  to  the 
fund,  where  their  validity  might  be  attacked 
by  the  trustee  in  bankruptcy  when  they  make 
claim  thereto,  there  would  be  no  reason  why 
the  action  in  foreclosure  should  not  proceed 
to  the  entry  of  the  decree,  if  the  state  court 
sees  fit  to  proceed  with  the  action  and  deter- 
mine the  various  issues  presented  on  the 
pleadings. 

"If  the  state  court  did  not  deem  it  ad- 
visable, or  was  unable  to  proceed  with  the 
liquidation  of  this  claim  and  the  determina- 
tion of  its  validity,  within  a  reasonable  time, 
the  trustees  could  nevertheless  in  due  course 
proceed  before  the  referee  or  this  court  to 
determine  how  the  fund  should  be  dis- 
tributed. But  this  court  having  already 
ordered  the  sale  of  the  property,  free  and 
clear  of  all  claims,  there  being  sufficient 
funds  admittedly  to  pay  all  liens,  so  that  the 
seciurity  of  a  mortgage  is  unnecessary  for 
any  purpose  except  to  establish  the  li^i,  and 
particularly  where  there  are  two  prior  mort- 
gages, which  are  disputed,  and  as  to  which 
the  same  issue  will  be  presented  as  that  to 
be  litigated  as  to  the  third  mortgage,  and 
where  the  issues  as  to  these  prior  mortgages 
cannot  be  determined  in  the  present  fore- 
closure action,  this  court  is  constrained  to 
continue  the  stay  against  the  foreclosure 
suit." 


618 


FED.  STAT.  ANN.— 1921  SUPP. 


Jnd.  Code,  §  166. 


Vol.  V,  p.  983,  Jud.  Code,  sec.  266. 

[First  ed.,  1912  Svipp.,  p.  242.] 

I.  Purpose  and  scope. 
II.  Power  of  court  and  single  judge. 
III.  Word  **  statute  '*  construed. 
rv.  Application  generally. 
VI.  Effect  of  amendment  of  1913  [new]. 

I.   PUBPOSE  AND  SC»PE    (p.  985) 

Conatruction  in  general. —  This  section 
contemplates  a  stay  which  will  protect 
against  the  enforcement  of  the  law  the 
plaintiff  who  in  the  federal  court  is  seekii^ 
the  injunction.  J.  &  A.  Frieberg  Co.  v. 
Dawson,    (W.   D.   Ky.   1920)    274   Fed.   420. 

I  he  court  said :  "  It  is  manifest  that  the 
stay  which  only  prohibits  the  attorney  gen- 
eral from  enforcing  the  law  against  another 
plaintiff  in  another  case  cannot  protect  this 
plaintiff  in  this  case,  and  Congress  could  not 
have  intended  to  oust  the  jurisdiction  of  the 
federal  courts,  excepting  where  the  state 
courts  were  providing  an  adequate  substitute. 
The  reasons  assign^  to  Congress  for  the 
enactment  of  this  amendment,  as  shown  in 
ti;e  report  of  the  House  judiciary  committee, 
February  27,  1913,  report  No.  1584,  indicate 
that  it  was  intended  to  reach  only  those 
cases  where  the  enforcement  by  the  state 
was  through  a  court  action,  brought  by  some 
administrative  body,  for  specific  performance 
of  the  law;  but,  however  that  may  be,  and 
if  the  amendment  might  be  invoked  when  its 
application  was  based  upon  some  other  kind 
of  an  action  for  some  other  kind  of  enforce- 
inent  of  a  law,  there  at  least  must  be  identity 
between  the  party  claiming  protection  in  the 
federal  court  and  the  party  who  is  receiving 
protection  in  the  state  court." 

The  suit  must  be  one  brought  to  enforce 
the  law  and  brought  in  a  court  having  juris- 
diction to  enforce  it.  J.  &  A.  Frieberg  Co. 
t?.  Dawson,   (W.  D.  Ky.  1920)   274  Fed.  420. 

The  court  said :  "  The  action  of  the  fed- 
eral court  is  to  be  superseded  or  suspended 
only  in  case,  as  we  read  the  statute,  a  suit 
to  enforce  such  statute  or  order  shall  have 
been  brought  in  a  court  of  the  state  having 
jurisdiction  thereof  under  the  laws  of  such 
state;  and,  while  it  is  said  that  this  par- 
ticular state  court  has  jurisdiction  to  en- 
force this  law  because  it  is  the  court  in  which 
the  state  might  rightfully  bring  suit  to  col- 
lect penalties,  it  is  entirely  plain  that  the 
suit  which  has  been  brought  was  not  brought 
to  enforce  this  law.  The  attorney-general 
would  escape  this  conclusion  by  saying  that 
the  clause  to  enforce  such  statute  or  order 
is  dependent  upon  and  defines  the  word 
'  court,*  and  not  the  word  *  suit.'  Thib  con- 
struction is  not  only,  as  it  seems  to  us, 
awkward  and  unnatural,  but  it  leaves  the 
word  thereof  superfluous  and  without  mean- 
ing, and  leaves  tne  word  '  suit '  going  at  large 
without  definition.  According  to  this  con- 
struction, if  only  the  suit  is  brought  in  a 


court  whicli  has  jurisdiction  to  enforce  this 
law,  it  makes  no  difference  what  kind  of  a 
suit  it  is  or  what  it  is  about.'* 

When  action  is  taken  in  the  state  court  to 
cause  a  stay  of  proceedings  in  the  federal 
court  the  meaning  of  this  section  is  that 
the  a^ion  must  be  such  in  the  «tate  court 
that  the  same  issues  can  be  framed  and  the 
same  questions  considered  and  decided  in  the 
state  court  as  have  been  raised  by  the  plead- 
ings in  the  federal  court,  and  pending  the 
determination  of  that  suit  in  the  state  court 
the  temporary  relief  that  must  be  granted  by 
the  state  court  in  a  stav  order  must  be  of  as 
broad  a  scope  as  the  temporary  relief  which 
is  asked  in  the  federal  court,  where  the  suits 
have  already  been  started.  Northwestern 
Bell  Telephone  Co.  v,  Hilton,  (D.  C.  Minn. 
1921)   274  Fed.  3«4. 

II.  PowEB  OF  Court  Ain>  Sikolb  Judge 

(p.  985) 

Power  of  judges. —  Where  it  is  clear  that 
the  right  of  any  intervener  or  plaintiff  will 
be  the  same  as  the  right  of  the  plaintiff  in 
the  case  before  the  court  the  judges  may 
approve  the  issue  of  preliminary  injunction 
by  the  district  judge  to  any  such  intervener 
or  plaintiff  whose  case  appears  to  such  dis- 
trict judge  not  to  be  essentially  distinguish- 
able from  that  of  the  plaintiff  to  whom  the 
injunction  is  granted,  such  injunction  to  be 
upon  the  same  terms  and  conditions  as  pre- 
scribed by  the  judges  is  the  case  before  them. 
J.  &  A.  Frieberg  Co.  i;.  Dawson,  (W.  D.  Ky. 
1920)   274  Fed.  420. 

The  court  has  no  power  to  sustain  or  deny 
a  motion  to  dismiss  being  called  into  exist- 
ence for  the  sole  purpose  of  hearing  and 
deciding  the  motion  for  a  preliminary  in- 
junction. J.  &  A.  Frieberg  Co.  v,  Dawson, 
(W.  D.  Ky.  1920)   274  Fed.  420. 

In  case  of  the  existence  of  a  serious  doubt 
whether  conservancy  district  officers  are 
state  ofllcers  in  such  a  sense  as  to  justify  a 
hearing  under  this  section  it  has  been  held 
that  the  court  as  constituted  under  this  sec- 
tion will  not  go  further  than  to  deny  an 
injunction.  Silvey  v.  Montgomery  County, 
(S.  D.  Ohio  1021)   273  Fed.  202. 

When  three  judges  unnecessary. —  Where 
no  attack  is  made  on  the  constitutionality 
of  any  statute  of  the  state,  but  the  attack 
is  made  on  the  effect  of  an  action  of  a 
municipal  board  in  insisting  upon  a  main- 
tenance of  certain  rates,  to  be  charged  by  a 
local  company  for  local  telephone  service,  on 
the  ground  that  the  action  of  such  municipal 
board  amounts  to  prescribing  rates  so  low 
as  to  be  confiscatory  and  as  such  in  violation 
of  the  Fourteenth  Amendment  of  the  Con- 
stitution of  the  United  States,  the  require- 
ment in  this  section  as  to  three  judges  does 
not  apply.  Dallas  v.  Dallas  Telephone  Co., 
(C.  C.  A.  5th  Cir.  1921)  272  Fed.  410. 

Where  a  temporary  injunction  has  beca 
granted  "  it  may  be  said  that  the  decision  of 
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a  court  of  three  judges  is  after  all  but  a 
district  court  decision,  and  not  binding  upon 
the  judge  who  hears  the  case  at  final  pre- 
sentation. 

In  a  sense  this  is  true,  for  the  court  hear- 
ing the  application  for  injunction  pendente 
lite  necessarily  acts  upon  affidavits,  the 
potency  of  which  may  largely  disappear  after 
consideration  of  the  evidence  of  witnesses 
subject  to  cross-examination."  But  where  no 
cross-examination  or  additional  evidence  has 
changed  the  situation  presented  when  the 
motion  for  temporary  injunction  was  argued 
the  decision  will  be  adhered  to.  Kings 
County  Lighting  Co.  v.  Xixon,  (S.  D.  N.  Y. 
1920)    268  Fed.  143. 

Discretion  not  controlled  by  master's  re- 
port.—  Where  a  suit  is  brought  to  arrest  the 
operation  of  an  ordinance  fixing  rates  on  the 
ground  that  it  is  unconstitutional  the  court 
will  not  fetter  its  discretion  or  judgment 
by  any  artificial  rules  as  to  the  weight  of 
the  master's  findings,  however  useful  and 
well  settled  these  rules  may  be  in  ordinary 
litigation.  Southwestern  Telephone,  etc.,  Co. 
V.  Houston,  (S.  D.  Tex.  1920)   2ft8  Fed.  878. 

III.  WoBD  "Statute"  Conbtbued   (p.  987) 

Municipal  ordinance  as  "  statute  of  state." 

—  To  the  same  effect  as  the  first  paragraph 
of  original  annotation,  see  Des  Moines  v. 
Des  Moines  Gas  Co.,  (C.  C.  A.  8th  Cir.  1920) 
264  Fed.  506. 

rv.  Application  Generally  (p.  988) 

In  J.  &  A.  Frieberg  Co.  v.  Dawson,  (W.  D. 
Ky.  1920)  274  Fed.  420,  a  motion  for  a 
preliminary  injunction  to  restrain  the  collec- 
tion of  a  state  tax  on  liquor  in  bonded  ware- 
houses was  held  to  come  within  the  provision 
of  this  act  requiring  a  hearing  before  three 
judges.  The  bill  in  this  case  was  filed 
against  the  warehouse  company  and  against 
the  state  auditor  and  the  state  attorney 
general,  alleging  that  the  warehouse  company 
was  unlawfully  refusing  to  make  the  trans- 
fer, and  that  the  state  officers  were  threaten- 
ing to  enforce  this  law  and  the  penalties 
thereof  against  plaintiflf  and  the  warehouse 
company,  and  asking  that  the  warehouse 
company  be  enjoined!  from  further  refusing 
to  make  the  transfer  or  from  further  assert- 
ing any  lien  for  this  50-cent  tax,  that  the 
state  officers  be  enjoined  from  any  step 
attempting  to  enforce  the  act  or  the  lien 
thereof,  and  that  the  attorney  general  be 
enjoinefl  from  instituting  any  action,  civil  or 
criminal,  to  coerce  the  payment  of  this  tax, 
or  to  collect  the  penalties  or  fines  prescribed 
in  the  act. 

The  quesftion  whether  a  railroad  is  threat- 
ened by  the  state  authorities  with  being  de- 
prived of  one  cent  per  mile  per  passenger 
its  property  under  the  Federal  Transporta- 
tion Law  is  a  constitutional  one  and  an 
application  for  a  preliminary  injunction  must 
be  heard  by  a  court  constituted  as  required 
by  this  section.     New  York  Cent.  R.  Co.  v. 


Public  Service  Commission,  (X.  D.  N.  Y. 
1920)  268  Fed.  558. 

Where  a  party  confined  itself  to  claiming 
that  the  members  of  a  state  council  of  de- 
fense during  the  war  with  Germany  acted 
outside  of  and  beycxid  the  powers  and  duties 
contained  in  the  statute  creating  it,  and 
did  not  question  the  validity  of  that  law 
there  was  held  to  be  no  constitutional  ques- 
tion of  the  character  requiring  the  three 
judge  court.  Council  of  Defense  v.  Inter- 
national Magazine  Co.,  (C.  C.  A.  8th  Cir. 
1920)    267    Fted.   390. 

Conflict  between  state  and  federal  statute. 
—  This  section  applies  to  cases  in  which  it 
is  sought  to  restrain  the  enforcement  of  a 
state  statute  on  the  ground  that  it  conflicts 
with  a  federal  statute.  Michigan  Cent.  R. 
Co.  V.  Michigan  Public  Utilities  Commission, 
(£.  D.  Mich.  1921)  271  Fed.  319,  wherein 
it  was  said :  "  This  injunction  is  not  sought 
*  upon  the  ground  of  the  unconstitutionality 
of  such  statute,'  in  the  more  common  sense 
in  which  we  speak  of  unconstitutionality. 
That  there  is  a  conflict  between  state  and 
federal  law  does  not  always  bring  to  mind 
the  issue  of  the  unconstitutionality  of  the 
former;  yet  it  is  prescribed  by  the  federal 
Constitution  that  it  and  the  laws  and  the 
treaties  made  in  pursuance  thereof  shall  be 
the  supreme  law  of  the  land,  and  it  seems 
to  follow  that  a  state  statute  which  is  in 
conflict  with  a  federal  statute,  when  the 
latter  is  pursuant  to  and  within  the  power 
given  by  the  federal  Constitution,  is,  in  a 
very  fair  sense,  unconstitutional.  We  think 
the  present  situation  is  fully  within  the 
spirit  and  fairly  within  the  letter  of  section 
266." 

VI.  £ffbct  of  Amendment  of  1913  [new] 
A  restraining  order  issued  by  a  state 
court  in  purely  private  litigation  between 
third  parties  over  the  validity  of  a  state 
tax,  which  leaves  those  who  have  already 
begun  suit  in  a  federal  court  to  enjoin  the 
enforcement  of  the  tax  statute  subject  to 
all  the  danger  of  irreparable  injury  against 
which  they  sought  the  protection  of  the 
federal  court,  is  not  sudi  a  stay  as  is  con- 
templated by  the  provision  of  the  Judicial 
Code;  §  266,  a»  amended  by  the  Act  of 
March  4,  19*13,  that  if,  before  the  final  hear- 
ing of  an  application  to  restrain  the  enforce- 
ment of  a  statuite  or  an  administrative 
order,  ''  a  suit  shall  have  been  brought  in 
a  court  of  the  state  having  jurisdiction 
thereof,  under  the  laws  of  such  state,  to 
enforce  such  statute  or  order,  accompanied 
by  a  stay  in  such  court  of  proceedings  under 
such  statute  or  order  pending  the  deter- 
mination of  euch  suit  by  such  state  court, 
all  proceedings  in  any  court  of  the  United 
States  to  restrain  the  execution  of  such  stat- 
ute or  order  shall  be  stayed  pending  the 
final  determination  of  such  suit  in  the  courts 
of  the  state."  Dawson  r.  Kentucky  Distil- 
leries,  etc.,   Co.,    (1921)    2J>5   U.   S.' 288,  41 
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S.  Ct  272,  65  U.  S.    (L.  ed.)    — ,  affirming 
(W.  D.  Ky.  1920)   274  Fed.  420.     The  court 
Baid: 

"The  suit  pending  in  the  state  court  was 
this:  A  liquor  dealer  who  owned  whisky 
in  a  distillery  warehouse  had,  prior  to  the 
enactment  of  the  statute  here  in  question, 
caused  it  to  be  bottled  in  bond,  and  had 
paid  thereon  the  2-cent  a  gallon  state  tax 
imposed  under  the  Law  of  1917.  He  claimed 
the  right  to  withdraw  the  whisky  from  bond 
without  payment  of  the  50-cent  a  gallon  tax; 
and  brought  suit  in  a  county  court  to  enjoin 
the  warehouseman  from  preventing  his  doing 
so.  The  latter  set  up  thie  1920  act.  Tliere- 
upon,  the  plaintiff,  by  amended  petition, 
joined  the  attorney-general  and  the  auditor 
as  codefendants,  and  prayed  that  they  be 
enjoined  from  compelling  the  plaintiff  or 
the  warehouseman  to  pay  the  &0-cent  a  gal- 
lon tax  on  the  plaintiff's  whisky.  A  restrain- 
ing order  to  that  effect  issued. 

**  Whether  this  suit  in  the  county  court 
was  of  such  a  character  as  to  entitle  the 
state  officials  to  etay  the  proceedings  in 
the"  Federal  court  we  do  not  decide.  Strictly 
speaking,  it  was  not  'brought  ...  to 
enforce'  the  statute  in  question;  but  it  is, 
at  least,  arguable  that  it  might  have  been 
accepted  by  the  state  officials  as  a  means 
to  that  end,  and  so  have  fulfilled  in  sub- 
stance the  statutory  requirement.  See 
House  Report  No.  1584,  62d  Cong.  3d  Sees. 
But  whether  this  is  true  or  not,  it  was  not 
*  accompanied  by  a  stay  in  such  state  court 
of  proceedings  under  such  statute/  within 
the  meaning  of  the  Judicial  Code.  The  stay 
contemplated  by  Congress  is  a  general  one, 
which  would  protect,  among  others,  those 
who  had  already  sought  protection  in  the 
Federal  court." 

Vol.  V,  p.  989,  Jud.  Code,  sec.  267. 

[First  ed.,  1912  Supp.,  p.  243.] 

I.  Derivation  and  construction'  generally. 
II.  Jurisdictional  matters  generally. 
IV.  Remedy  at  law. 

1.  Adequate   remedy  at   law   bars   re- 

lief in  equity. 

2.  Nature  of  remedy  at  law  required. 
V.  Waiver  of  objection  to  jurisdiction. 

I.    Debivation    and    Cokstbuction    Geneb- 

ALLT    (p.   989) 

Derivation  of  rule. —  In  determining  the 
adequacy  of  the  legal  remedy  resort  must 
be  had  to  the  common  law  as  modified  by 
English  statutes  at  the  time  of  the  adoption 
by  Congress  of  the  Judiciary  Act  of  1789. 
The  fact  that  a  state  gives  an  adequate 
remedy  at  law  is  not  sufficient  to  deprive  a 
federal  court  of  equity  of  its  jurisdiction. 
Kellogg  V.  Schaueble,  (S.  D.  Miss.  1921) 
273  Fed.  1012. 

This  section  is  merely  declaratory  of  the 
pre-eziBting  law. — To  the  same  effect  as  the 


original   annotation,   see   Plews  i?.   Burrage, 
(C.  C.  A.  1st  Cir.  19ia0)   266  Fed.  347. 

II.  JUBISDTCTIONAL  MaTTEBS   GEIfEBALLT 

(p.   990) 

Concurrent  juriadiction. — A  court  of  equity 
will  not  enjoin  an  action  at  law  on  the 
ground  of  res  judicata  as  a  party  relying  on 
res  judicata  has  a  complete  and  adequate 
remedy  by  pleading  this  defense  in  a  suit 
at  law.  Plews  v.  Burrage,  (C.  C.  A.  Ist 
Cir.  1920)  266  Fed.  347. 

IV.  Remedy  at  Law 

1.  Adequate  Remedy  at  Iaim  Bars  Relief 
in  Equity  (p.  996) 

To  the  same  effect  as  the  original  annota- 
tion, eee  J.  &  A.  Frieberg  Co.  i\  Dawson, 
(W.  D.  Ky.  1920)  274  Fed.  420. 

Legal  remedy  ariaing  after  auit. —  Equi- 
table  jurisdiction  is  not  lost  because,  since 
the  filing  of  the  bill,  an  adequate  legal 
remedy  may  have  become  available.  Daw- 
son t*.  Kentucky  Distilleries,  etc.,  Co.,  ( 1921 ) 
255  U.  S.  288,  41  S.  Ct.  272,  65  U.  S.  (L.  ed.) 
— ,  affirm4ng  (W.  D.  Ky.  1920)  274  Fed.  420. 

2.  Nature  of  Remedy  at  Law  Required 

(p.  997) 

Remedy  at  law  must  be  ia  federal 
courta. — The  adequate  remedy  at  law  which 
is  the  test  of  equitable  jurisdiction  in  the 
federal  courts  must  exist  in  those  courts. 
The  fact  of  the  existence  of  such  a  remedy 
in  the  state  courts  is  immaterial.  Franklin 
r.  Xevada-Califomia  Power  Co.,  (C.  C.  A. 
9th  Cir.  1920)  264  Fed.  643. 

V.  Waiveb  of  Objection  to  JuBiSDicnoir 

(p.  999) 
General  principles. — This  provision  that 
tuits  in  equity  shall  not  be  sustained  in  the 
courts  of  the  United  States  where  there  is 
an  adequate  remedy  at  law,  was  enacted  to 
secure  a  privilege  to  a  defendant  which  he 
mav  waive.  Rosenthal  v.  Heller,  (M.  D. 
Pa.  1920)   266  Fed.  563. 

Vol.  V,  p.  1009,  Jud.  Code,  sec.  268. 

[First  ed.,  1912  Supp.,  p.  243.] 

>I.  Construction. 

2.  Particular  phrases  and  words. 
II.  Contempt  generally. 

1.  What  constitutes  contempt. 
III.  Power  to  punish  for  contempts  generally. 

3.  Limitations   on   power. 

IV^.  Particular  acts  or  conduct  as  contempts. 
10.  Ijctters  relating  to  litigation. 

I.   CONSTBUCTION 

2.  Particular  Phrases  and  Words   (p.  1011) 

"Aa  to  obatruct  the  administration  of  jna- 
tice  ** —  Criticising  decisions  of  courts, — 
"  The  right  to  criticize  the  correctness  of  the 
decisions  of  courts   and  judges  haa  always 
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existed  under  our  form  of  government,  and 
must  continue  to  exist,  not  merely  as  a  right 
possessed  by  the  individual,  but  as  a  safe- 
guard to  our  institutions.  Such  criticism 
often  invites  valuable  discussion  and  delib- 
eration, and  not  infrequently  results  in  cor- 
recting error.  But  such  right  must  not  be 
confused  with  *  the  misbehavior  ...  so 
near '  the  presence  of  the  court  *  as  to  ob- 
struct the  administration  of  justice.' "  U.  S. 
r.  Craig,  (S.  D,  N.  Y.  1920)  2ft6  Fed.  230. 

II.  Contempt  Generally 

1.  What  Constitutes  Contempt  (p.  1013) 

Contempt  may  be  committed  although  the 
misbehavior  is  not  directed  to  a  definite 
matter  which  is  to  be  disposed  of  by  the 
court's  order,  judgment  or  decree  dealing 
with  that  precise  subject-matter.  The  test 
really  is  not  whether  the  "  misbehavior  *'  is 
directed  against  the  decision  of  a  particular 
question  sub  judice  but  whether  it  is  of 
such  a  kind  as  to  be  obstructive  of  the  ad- 
ministration of  justice.  U.  8.  v.  Craig, 
(S.  D.  N.  Y.  1920)  266  Fed.  230, 

Contempt  by  public  offidala. —  In  a  case 
where  a  comptroller  of  the  city  of  New  York 
was  held  guilty  of  contempt  the  court  said: 

"Xor  is  the  comptroller  of  the  city  of 
New  York  clothed  with  any  privilege  which 
will  protect  him  for  acts  committed  in  con- 
tempt of  court.  He  is  not  a  member  of  the 
Legislature,  even  though  it  may  be  urged 
that  the  board  of  which  he  is  a  member  has 
certain  delegated  powers  in  the  nature  of 
legislative  functions;  and,  indeed,  for  that 
matter,  no  one  would  contend  that  a  member 
of  the  Legislature  would  be  free  to  commit 
contempt  of  court  by  misbehavior  outside 
the  halls  of  the  legislative  body  in  any  man- 
ner he  pleased  as  to  the  act  or  conduct  of 
any  court  or  judge."  U.  S.  v.  Craig,  (S.  D. 
N.  Y.  1920)   266  Fed.  230. 

m.  Power  to  Punish  for  Contemptb 

Generally 

3.  Limitationa  on  Power   (p.  1016) 

In  general. — "The  court  must  act  judi- 
cially in  all  things  and  cannot  transcend  the 
power  conferred  by  the  law,  and  when  the 
court  does  eo  in  imposing  the  sentence  not 
merely  is  an  error  committed,  but  the  judg- 
ment is  absolutelv  void."  Ex  p.  Craig, 
(C.  C.  A.  2d  Cir.  1921)   274  Fed.  177. 

IV.   Particular  Acts  or   Conduct  as 

Contempts 

10.  Letters  Relating  to  Litigation  (p.  1024) 
Where  at  the  time  of  the  writing  of  a 
letter  referring  to  a  denial  of  an  application 
to  appoint  a  coreceiver,  the  matter  referred 
to  had  been  disposed  of,  it  was  held  that 
there  was  no  proceeding  pending  before  the 
court  which  the  letter  could  affect  by  ob- 
structing    the     administration     of     justice. 


Ea  p,  Craig,  (0.  C.  A.  2d  Cir.  1921)  274 
Fed.  177.  In  this  case  a  comptroller  of  the 
city  of  New  York  was  held  guilty  of  con- 
tempt by  writing  and  delivering  a  letter 
to  a  public  service  commissioner  of  the  state 
in  response  to  an  invitation  to  a  confer- 
ence in  respect  to  the  transportation  situa- 
tion in  New  York  city  in  which  letter  he 
falsely  stated  that  "  before  any  such  con- 
ference  can  be  seriously  considered,  and  as 
an  evidence  of  good  faith  on  the  part  of 
those  acting  by  and  under  the  authority  of 
United  States  District  Judge  Mayer,  there 
must  be  a  reversal  of  the  policy  for  which 
Judge  Mayer  is  responsible  of  denying  to 
myself  and  other  members  of  the  board  of 
estimate  and  apportionment  any  access  to 
original  sources  of  information  concerning 
the  property  and  affairs  of  these  various  pub- 
lic utility  corporation*  holding  franchises  to 
operate  in  the  streets  of  New  York."  The 
court  said: 

"In  the  case  at  bar,  the  information  sets 
forth  that  two  consolidated  causes  in  equity 
and  one  bankruptcy  proceeding  were  pending 
in  this  court  on  October  6,  1919.  By  vir- 
tue of  the  equity  causes  (the  information 
shows)  there  came  into  the  custody  of  the 
court  large  and  extensive  properties  of  pub- 
lic utilities,  subway,  elevated,  and  surface 
transit  lines.  It  is  plain  that  in  the  equity 
causes  and  the  bankruptcy  proceeding  the 
court  would  be  called  upon  from  time  to 
time  to  make  orders  and  decrees.  Such 
orders  and  decrees  would  not  merely  affect 
the  property  as  such,  but  necessarily  affect 
the  relation  of  the  property  to  the  public. 

"the  very  nature  of  the  properties  and 
the  legal  proceedings  involving  them  cast 
upon  the  court  from  the  beginning  a  con- 
tinuing duty,  which  must  necessarily  be  per- 
formed through  the  agency  of  orders,  instruc- 
tions, and  decrees  decided  upon  from  time 
to  time  and  expressed  in  such  form  as  may 
be  appropriate.  Until,  therefore,  the  prop- 
erty is  no  longer  in  the  court,  and  the  court 
by  its  final  decree  or  proper  order  has  re- 
leased the  property  from  its  custody,  and 
has  no  further  duty  to  perform,  the  equity 
suits  and  the  bankruptcy  proceeding  are  in 
every  sense  pending.  .  •  .  Finally,  ex- 
amining the  information,  it  appears  that  it 
is  alleged  that  the  court  was  falsely  charged 
in  effect  with  a  policy  or  course  of  conduct 
by  which  it  denied  to  public  officials  access 
to  original  sources  of  information.  It  will 
be  noted  that  defendant  refers  to  *  the  policy ' 
for  which  the  court  is  responsible.  Indeed, 
counsel  for  defendant  assert  in  their  brief: 

"'The  information  itself  discloses  on  its 
face  that  Judge  Mayer  had  adopted  a  set- 
tled policy  and  a  fixed  purpose  in  regard  to 
the  character  of  the  information  to  be  ac- 
corded by  the  receivers  and  the  trustee  to  the 
city  officials.' 

"But  counsel  contend  that  this  action  oi 
the  court  was  'presently  final.*     It  must  be 
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plain  that  'policy'  means  a  continuing 
ooume  in  a  pending  cause,  and  the  alleged 
false  statement  in  respect  thereof  looked  to 
the  present  and  the  future,  as  well  as  the 
past.  But  it  is  not  necessary  to  place  the 
decision  of  this  question  on  either  narrow 
or  technical  ground.  The  question  is  broader 
and  reaches  further. 

''Such  statements  as  are  alleged  in  the 
information  to  be  knowingly  false  have,  for 
their  purpose  and  expected  effect,  the  crea- 
tion of  a  fear  in  the  mind  of  the  court  that 
it  will  invite  popular  distrust,  and  perhaps 
condemnation,  if  it  continues  the  course 
which  it  hae  pursued.  The  assault  is  based 
on  the  assumption  —  fortunately  rarely  cor- 
rect —  that  the  court  will  shape  its  decisions 
to  meet  passing  popular  approval  and  to 
avoid  passing  popular  criticism.  It  is  in- 
tended to  play  on  human  frailty,  and  to  de- 
flect and  deter  the  court  from  the  perform- 
ance of  its  duty,  and  drive  it  into  a  com- 
promip'^  with  its  own  unfettered  judgment, 
by  placing  it,  through  the  medium  of  know- 
ingly false  assertion,  in  a  wrong  position 
before  a  public  which  has  little  opportunity 
to  investigate  the  facts  and  ascertain  the 
truth." 

Vol.  V,  p.  1047,  Jud.  Code,  sec.  269. 

[First  ed.,  1912  Supp.,  p.  243.] 

II.  Power  of  court. 

III.  Grounds  for  granting  new  trial. 

I.  In  general. 
6.  Instructions. 

IV.  E5ffect  of  state  remedies. 

Construction  of  this  section  as  amended, 
see  infra,  p.  644. 

II.  POWES  OP  COITBT    (p.   1048) 

Power  to  grant.— "  Under  rule  11  (188 
Fed.  ix,  109  G.  C.  A.  iz)  the  court,  at  its 
option,  may  notice  a  plain  error  not  as- 
signed. Nor  will  the  court  refuse  to  notice 
a  substantial  error  committed  during  the 
trial,  when  the  accused's  liberty  is  involved, 
although  no  exceptions  were  taken,  nor  in- 
cluded in  the  assignment  of  errors.  But  it 
is  only  in  a  clear  case,  to  prevent  a  mis- 
carriage of  justice,  that  an  appellate  court 
will  consider  an  alleged  error,  not  called  to 
the  attention  of,  and  not  passed  on  by,  the 
trial  court.  Gillette  v.  United  States,  23*6 
Fed.  215,  149  C.  C.  A.  405.  If  it  appears 
from  tie  entire  record  that  the  accused  is 
clearly  guilty,  errors  not  excepted  to  will 
afford  no  ground  for  reversal."  Smith  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  267  Fed.  665. 

Discretion  of  court. —  To  the  same  effect  as 
the  original  annotation,  see  American  Film 
Co.  f.  Move,  (C.  C.  A.  9th  Cir.  1920)  267 
Fed.  419;  Bates  v.  U.  S.,   (C.  C.  A.  6th  Cir. 

1920)  269  Fed.  563;  Preleau  r.  U.  S.,  (App. 
Gas.  D.  C.  1921)  271  Fed.  .^61;  Tanners' 
Products   Co.   f.   Nulty,    (C.    C.   A.   3d   Cir. 

1921)  272  Fed.  898. 


The  denial  of  a  motion  for  a  new  trial 
is  a  matter  within  the  discretion  of  the 
court  whose  action  will  not  be  reviewed  in 
the  absence  of  an  abuse  of  discretion.  Ram- 
sey V.  U.  S.,  (C.  C.  A.  6th  Cir.  1920)  268 
Fed.  825 ;  Harley  v.  U.  S.,  ( C.  C.  A.  4th  Cir. 
1920)   269  Fed.  3«4. 

"The  granting  of  the  motion  for  a  new 
trial  was  within  the  discretionary  power  of 
the  learned  District  Judge,  and,  having  exer- 
cised his  discretion,  no  exception  can  be 
sustained  to  his  denial.  It  has  only  been 
in  cases  where  the  trial  judge  has  refused 
to  exercise  his  discretion,  and  to  ccmsider 
the  motion  or  the  affidavits  offered  in  its 
support,  that  his  ruling  has  been  reviewed." 
Katz  f.  U.  S.,  (C.  C.  A.  Ist  Cir.  1921)  273 
Fed.  157. 

It  is  not  assignable  as  error  on  appeal  that 
the  court  erred  in  overruling  a  motion  for  a 
new  trial  based  on  the  assumption  that  the 
verdict  was  not  sustained  bv  the  evidence. 
Whelan  v.  Welch,  (App.  Gas.  D.  C.  1921)  269 
Fed.  689. 

III.  Grounds  fob  Gbantiitq  New  Thai. 

1.  In  General  (p.  1060) 

Doubt  as  to  issues  on  which  verdict  was 
based. —  Where  it  is  doubtful  that  the  ver-. 
diet  of  a  jury  in  favor  of  a  plaintiff  was 
rendered  on  the  issue  submitted  in  the  court's 
charge,  rather  than  on  a  different  issue  urged 
by  the  plaintiff's  counsel,  a  new  trial  will 
be  granted.  Oriental  Textile  Mills  r.  Thomp- 
son Worsted  Co.,  (E.  D.  Pa.  1920)  265  Fed. 
794. 

6.  Instructions  (p.  1052) 

Where  a  portion  of  an  instruction,  which 
was  objected  to  by  the  defendant's  counsel, 
was  withdrawn  by  the  court  and  the  jury 
cautioned  to  disregard  it,  it  does  not  consti- 
tute prejudicial  error.  Gross,  v.  U.  S.,  ( C.  C. 
A.  7th  Cir.  1920)  265  Fed.  606. 

IV.  Effect  of  State  Bsmedies    (p.   1065) 

A  restricted  new  trial  where  the  whole  case 
is  not  resubmitted  to  the  jury  as  author- 
ized by  a  state  statute  is  beyond  the  power 
of  a  federal  court  to  order.  McKeon  €. 
Central  Stamiping  Co.,  (C.  C.  A.  3d  Cir. 
1920)  264  Fed.  385. 

Vol.  V,  p.  1059,  Jud.  Code,  sec.  274a. 

[First  ed.,  1916  Supp.,  p.  137.] 

The  fact  that  a  complainant  in  equity  has 
an  adequate  remedy  at  law  is  no  longer  sufR-. 
cient  ground  for  the  dismissal  of  the  suit. 
Pierce  v.  National  Bank  of  Coounerce,  (C. 
C.  A.  8th  Cir.  1920)  268  Fed.  487,  citing 
equity  rule  22. 

Constniing  equity  rules  aa  and  23  together 
with  this  statute  it  has  been  said :  "  We 
unr^erstand  that  a  suit  in  equity  shall  not 
be  tried  by  piecemeal,  but  is  to  be  proceeded 
with  on  the  side  in  which  the  suit  was  prop- 
erly brought;  that  is  to  say,  if  it  should  have   . 
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been  brought  as  an  action  at  law,  under  rule 
22  the  court  should  make  an  order  of  trans- 
fer to  the  law  side,  to  the  end  that  the  action 
may  be  proceeded  with  upon  the  law  side. 
If  the  suit  is  one  properly  to  be  brought 
before  a  court  of  equity,  it  should  remain 
upon  the  equitable  side  and  there  tried.  On 
the  other  hand,  if,  in  the  course  of  the  suit 
begun  in  equity,  matters  should  arise  which 
would  ordinarily  have  to  be  determined  at 
law,  such  matters  shall  be  determined  with- 
out sending  the  case  to  the  law  side  of  the 
court."  Chanslor-Canfield  Midway  Oil  CJo. 
V.  U.  S.,  (C.  C.  A.  9th  Cir.  1»20)  266  Fed. 
145. 

Vol.  V,  p.  1061,  Jud.  Code,  sec.  274b. 

[First  ed.,  1916  Supp.,  p.  138.] 

This  statute  is  remedial  and  should  be 
liberally  construed.  Plews  v.  Burr  age,  (C. 
C.  A.  1st  Cir.  1921)  274  Fed.  881. 

Release  as  bar  to  action  at  law. — ^A  release 
is.  not  a  bar  to  an  action  at  law  until  set 
aside  in  equity  since  under  this  section  the 
defendant  may  plead  it  as  a  defense  in  such 
an  action.  Manchester  St.  Ry.  v.  Barrett, 
(CCA.  1st  Cir.  1920)   265  Fed.  557. 

Submission  to  jvry. —  Whether  the  issues 
of  fact  involved  in  equitable  relief  to  a  plain- 
tiff  replying  to  a  legal  defense  should  be 
submitted  to  a  jury  or  determined  by  the 
court  is,  a  question  of  judicial  discretion. 
WTiile  the  verdict  of  a  jury  may  in  the  equit- 
able issue  be  advisory  only,  yet  when  such 
issue  is  simple  and  one  eminently  fit  for 
submission  to  a  jury,  it  is  held  that  such 
submission  is  the  preferable  practice  and  the 
one  most  consonant  with  the  spirit  and  pur- 
pose of  the  statute.  Plews  v.  Burrage,  (C 
C  A.  1st  Cir.  1921)   274  Fed.  881. 

Meeting  legal  defense  by  equitable  reply.— 
Under  this  section  when  a  legal  defense  is 
set  up  in  the  answer,  the  plaintiff  has  by 
replication  the  same  right  to  meet  such  legal 
defense  by  equitable  reply  as  a  defendant 
has  to  set  up  in  his  answer  an  equitable 
defense  to  a  legal  claim  set  up  in  the 
declaration.  .  Plews  r.  Burrage,  (C  C.  A.  1st 
Cir.   1921)    274  Fed.  d81.     The  court  said: 

''  We  cannot  believe  that  Congress  intended 
to  prevent  circuity  of  action  when  a  defend- 
ant, sued  at  law,  has  an  equitable  defense, 
and  did  not  intend  to  prevent  circuity  of 
action  when  a  plaintiff  needs  to  interpose  a 
reply  grounded  on  equity  in  order  to  meet  a 
legal  defense  set  up  in  the  answer.  We  are 
aware  that  a  majority  of  the  Court  of  Appeals 
of  the  second  circuit  reached  a  different  con- 
clusion in  Keatley  i?.  U.  S.  Trust  Co.,  249 
Fed.  296,  161  G.  C.  A.  304;  but  our  yiews  as 
to  the  scope  and  meaning  of  this  statute 
accord  with  those  of  Judge  Learned  Hand, 
whOy  dissenting,  said: 

" '  It  seems  to  me  that  we  should  not  con- 
strue so  narrowly  section  274b.  The  phrase, 
''equitable  defenses  may  be  interposed  by 
.     .     .     replication  without  the  necessity  of 


filing  a  bill  on  the  equity  side  of  the  court," 
can  only  mean,  I  think,  this:  That  where 
the  defendant  interposes  a  bar  valid  at  law, 
the  plaintiff  may  set  up  in  his  next  plead' 
ing  facts  avoiding  the  bar  in  equity^  The 
suggestion  is  that  it  might  give  the  plaintiff 
the  right  to  plead  to  the  defendant's  "  equit- 
able defenses  set  up  in  the  answer,  but  that 
is  independently  provided  for  in  the  fourth 
sentence  of  the  act.  Besides,  the  defendant's 
answer  to  a  suit  in  equity  cannot  properly 
be  said  to  be  interposed  by  "filing  a  bill  on 
the  equity  side  of  the  court,"  which  is  the 
language  of  the  first  sentence. 

*' '  So  far  as  we  may  look  to  the  purpose  of 
the  section  I  cannot  think  there  is  any  doubt. 
Congress  can  hardly  be  thought  to  have  any 
predilection  for  plaintiffs'  suits  in  equity 
rather  than  defendants',  and  we  must  leave 
a  capricious  exception  in  practice,  if  we  do 
not  include  a  case  like  this.  I  agree  that 
the  language  of  the  section  is  not  what  a 
Mitford  or  a  Langdell  would  have  used;  but 
the  purpose  seems  to  me  perfectly  plain,  and 
we  ought,  I  think,  to  try  to  effect  it  if  we 
can.' 

"  See,  also,  the  Knickerbocker  Trust  Case, 
247  Fed.  833,  837,  160  C  C  A.  55. 

''  Defendant's  contention  that,  so  construed, 
the  statute  is  unconstitutional,  is  plainly  un- 
tenable. The  decision  in  Scott  r.  Xeely,  140 
U.  S.  106,  11  Sup.  Ct.  712,  35  L.  Ed.  358, 
HO  far  as  now  pertinent,  is  merely  to  the 
effect  that  legal  and  equitable  remedies  can- 
not  be  so  blended  in  equity  suits  as  to  impair 
the  constitutional  right  to  jury  trial  given 
bv  the  Seventh  Amendment.  Stockbridge  v. 
Mixer,  215  Mass.  415,  102  N.  E.  646,  is  to  the 
same  effect.  Compare  State  v.  Saunders,  66 
N.  H.  39,  76  et  seq.,  25  Atl.  588,  18  L.  R.  A. 
646.  There  is  no  constitutional  guaranty  of 
permanent  circuity  of  action." 

Vol.  V,  p.  1061,  Jud.  Code,  sec.  274c. 

[First  ed.,  1916  Supp.,  p.  138.] 
I.  Practice  under  Tbxt  Section  274c. 

Amendment  of  complaint. — An  amendment 
will  be  permitted  under  this  section  only 
when  the  existing  facts  warrant  it  and  there 
has  been  a  request  therefor.  Buena  Vista 
County  f.  Title  Guaranty,  etc.,  Co.,  (N.  D. 
la.  1920)   267  Fed.  477. 

A  petition  for  removal  may  be  amended 
even  in  the  Circuit  Court  of  Appeals  so  as 
to  clear  up  matters  of  form.  Ohio  t?.  Swift, 
(C.  C.  A.  6th  Cir.  1921)  270  Fed.  141. 

Vol.  V,  p.  1073,  Jud.  Code,  sec.  280. 

[First  ed.,  1912  Supp.,  p.  246.] 

Selection  on  discharge  of  paneL — Jurors 
may  be  selected  in  the  manner  prescribed  in 
this  section  where  there  is  lack  of  a  jury  in 
consequence  of  the  action  of  the  court  in  dis- 
charging the  panel  or  panels  regularly  sum* 
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moned.  Moorehead  v.  U.  8.,  (C.  C.  A.  6th 
Cir.  1921)  270  Fed.  210. 

Vol.  V,  p.  1098,  sec.  9.     [First  ed., 
1914  Supp.,  p.  377.] 

.  Mode  of  review  —  Certiorari, —  The  mode 
of  review  by  the  Circuit  Court  of  Appeals 
of  the  final  decrees  or  judgments  of  the  Dis- 
trict Court  of  the  Canal  Zone  is  limited  by 
this  section  to  "  the  same  manner  and  under 
the  same  regfulations,  and  by  the  same  pro- 
cedure as  is  done  in  reviewing  the  final  judg- 
ments  and  decrees  of  the  district  courts  of 
the  United  States."  The  jurisdiction  con- 
ferred is  brought  into  play  by  writ  of  error 
or  appeal  and  a  suggestion  that  an  order 
of  the  District  Court  prevented  the  petitioner 
from  taking  an  appeal  does  not  authorize  the 
issuance  of  a  writ  of  certiorari  as  a  judge 
of  the  Circuit  Court  of  Appeals  could  have 
allowed  an  appeal  if  application  therefor  had 
been  duly  made.  Simkins  v.  Simkins,  (C.  C. 
A.  5th  Cir.  1921)  271  Fed.  «7. 

Finality  of  decree, —  "If  no  final  judg- 
ment or  decree  has  been  rendered  in  the 
case,  the  proceedings  in  it  are  not  now  sub- 
ject to  be  reviewed  by  this  court,  whose 
jurisdiction  is  limited  ae  indicated  by  the 
plain  terms  of  the  statute.  This  court  has 
not  been  vested  with  power  to  superintend 
or  control  action  of  the  District  Court  of  the 
Canal  Zone  in  a  case  or  proceeding  in  which 
no  final  judgmmit  or  decree  has  been  ren- 
dered." Simkins  v.  Simkins,  (C.  C.  A.  6th 
Cir.  1921)  271  Fed.  g7. 

Vol.  V,  p.  1108,  Jud.  Code/ sec.  207. 

[Vervae  of  suits  to  enforce,  etc.'] 
[First  ed.,  1914  Supp.,  p.  230.] 

See  supra,  annotation  under  sec.  16  [B]  of 

IlTTEBSTATE   COMMERCE   at  p.   514. 

Vol.  V,  p.  1110,  Jud.  Code,  sec.  208. 

[First  ed.,  1914  Supp.,  p.  230.] 

Enforcement  of  order  to  cease  and  desist 
enjoined. —  In  National  Tube  Co.  v,  U.  S., 
(X.  D.  Ohio  1918)  272  Fed.  736,  an  injunc- 
tion was  issued  restraining  the  enforcement 
of  an  order  requiring  trunk  line  defendants 
to  cease  and  desist  from  making  allowance 
to  a  terminal  railroad  for  a  service  rendered 
to  certain  shippers. 

Vol.   V,   p.   1112.      [Application  for 

interlocutory     injunction,     etc.] 

[First  ed.,  1914  Supp.,  p.  231.] 

Enjoining  enf oicement  of  order. —  The  exe- 
cution of  an  order  made  by  the  commission 
under  section  402  ( 15)  of  the  Act  of  Feb.  28, 
1920,  as  amended  by  the  Act  of  June  5,  1020, 
oh.  235    ('^TransporUtion  Act")    72   [1020 


Supp.  Fed.  Stat.  Ann.  p.  97],  can  be  enjoined 
<mly  by  three  judges  as  provided  in  this  sec- 
tion. Baltimore,  etc.,  R.  Co.  t;.  Lambert  Run 
Coal  Co.,  (C.  C.  A.  4th  Cir.  1920)  267  Fed. 
776. 

Vol.  V,  p.  1117,  sec.  4.     [First  ed., 

vol.  II,  p.  84.] 
Torts  of  officers  and  agents. —  The  United 
States  has  not  consented  to  be  sued  in  the 
Court  of  Claims  for  the  torts  of  its  officers 
or  agents.  Journal,  etc.,  Co.  v.  U.  S.,  (1921) 
264  U.  S.  681,  41  S.  Ct.  202,  66  U.  S.  (L.  ed.) 
— ,  affirming  (1918)  53  Ct.  CI.  612. 

Vol.  V,  p.  1118,  sec.  5.     [First  ed., 

vol.  II,  p.  84.] 
Procedure  in  actions  against  United  States 
on  war  risk  insurance  certificates,  see  sup- 
plemental  annotation    to   vol.    IX,   p.    1305, 
sec.  13,  infra,  this  volume. 

Vol.  V,  p.  1123,  sec.  721.     [First 

ed.,  vol.  IV,  p.  517.] 

I.  General  rules  and  principles. 
2.  Federal  questions. 

5.  Questions  of  unwritten  or  common 

law. 
h.  Present  rule, 
c.  Local  law;  rules  of  property. 

6.  Constitutional  and  statutory  ques- 

tions generally. 

a.  General  rule  stated. 

c.  Conflicting    decisions    of    state 

courts  generally. 

d.  Change  of  state  decisions  after 

accrual  of  rights. 
II.  Application   of  rules  to  particular  sub- 
jects. 

7.  Contracts  generally. 

8.  Corporate  existence. 
11.  Damages,  measure  of. 

14.  Deeds,    mortgages    and    leases    of 
realty. 

b.  Mortgages. 

d.  Effect  of  state  statute. 
16.  Evidence  and  witnesses. 

b.  Effect   of    state    statutes   gen- 
erally. 

n.  Commercial  paper. 
19.  Guaranty  contracts. 
26.  Limitation  of  actions. 

b.  Suits  in  equity. 

c.  Proceedings  in  admiralty. 

29.  Mortgages,  sales  and  bailments  of 

personalty. 

30.  Municipal  and  quasi  municipal  cor- 

porations. 

31.  Negligence  questions. 

a.  In  general. 

38.  Taxation. 

a.  In  general. 

g.  Exemptions  from  taxation* 

39.  Telegraph  companies. 
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40.  Title  and  iucidents  of  realty  gen- 

erally 

a.  Rule  stated.  ^ 

e.  Application  of  rule  generally. 

d.  Water  rights. 

e.  State  statutes  concerning  realty 

generally. 

41.  Wilk. 

b.  Decisions   constituting   rule  of 

property. 

I.  Gepiebal  Rules  and  Psincifles 

'2.  Federal  Questions  (p.  1126) 

Federal  courts  in  a  suit  to  enjoin  the  con- 
struction of  a  dam  in  an  alleged  navigable 
river  of  the  United  States  need  not  follow  a 
decision  of  the  highest  court  of  the  'state 
within  which  the  stream  lies,  that  such 
stream  in  its  natural  condition  is  not  navi- 
gable. Economy  Light,  etc.,  CJo.  v.  U.  8., 
(1921)  266  U.  S.  11»,  41  S.  Ct.  469,  65  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  7th  Cir.  1W1>) 
256  Fed.  792,  168  C.C  A.  138. 

6.  Questions  of  Unwritten  or  Common  Law 
b.  Present  Rule   (p.  1129) 

In  general. —  To  the  same  effect  as  the  sec- 
ond paragraph  of  the  original  annotation, 
see  In  re  Roth,  (N.  D.  Ohio  1920)  272  Fed. 
516;  Petition  of  National  Discount  Co.,  (G. 
C.  A.  6th  Cir.  1921)  272  Fed.  570. 

Decision  of  Supreme  Court  of  Hawaii. — A 
decision  of  the  Supreme  Court  of  the  Terri- 
tory of  Hawaii  construing  prior  decisions  of 
the  Supreme  Court  relating  to  the  common 
law  doctrine'  of  the  presumption  of  a  grant 
has  been  held  to  be  binding  on  the  Circuit 
Court  of  Appeals.  Hawaii  r.  Hutchinson 
Susrar  Planatation  Co.,  (C.  C.  A.  9th  Cir. 
1921 )  272  Fed.  856. 

e.  Local  Law;  Rules  of  Property  (p.  1130) 

I#ocal  law. —  To  the  same  effect  as  the 
third  paragraph  of  the  original  annotation, 
see  Pickens  v.  Merriam,  (C.  C.  A.  9th  Cir. 
1921 )   274  Fed.  1. 

Priority  of  state  over  other  unsecured 
creditors. —  Whether  the  priority  of  a  state 
over  other  unsecured  creditors  in  payment 
of  debts  due  the  state  out  of  the  assets  of 
the  debtor  is  a  prerogative  right  or  merely  a 
rule  of  administration  is  a  matter  of  local 
law,  and  the  decision  of  the  highest  court  of 
the  state  as  to  the  existence  of  the  right* 
and  its  incidents  will  be  accepted  by  the 
federal  Supreme  Court  as  conclusive.  Mar- 
shall v.  New  York,  (1920)  254  U.  S.  380, 
41  S.  Ct.  143,  65  U.  S.  (L.  ed.)  — ,  affirming 
(C.  C.  A.  2d  Cir.  1919)  262  Fed.  727. 

6.  Constitutional    and    Statutory    Questiona 

Oenerally. 

a.  General  Rule  Stated   (p.  1133) 

To  the  eame  effect  as  fifth  paragraph  oi 
original  annotation,  see  Wight  v.  Police  Jury, 
(C.  C.  A.  6th  Cir.  1919)  264  Fed.  705;  In  re 
Fox,  (D.  C.  Kan.  1920)   266  Fed.  134;  U.  S. 


r.  Briggs,  (W.  D.  Pa.  1920)  266  Fed.  434; 
Lederer  v.  Pearce,  (C.  C.  A.  3d  Cir.  1920) 
266  Fed.  497 ;  Chicago  v.  S.  Obermayer  Co., 
(C.  C.  A.  7th  Cir.  1920)  268  Fed.  237;  Wood- 
stock Operating  Corp.  v.  Young,  (C.  C.  A. 
5th  Cir.  1920)  268  Fed.  278;  Brewer-Elliott 
Oil,  etc.,  Co.  V.  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 
270  Fed.  100;  Ahlberg  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1921)  271  Fed.  661;  Murray  v,  Payn©, 
(C.  C.  A.  3d  Cir.  1921)  273  Fed.  820;  Mc- 
Nichol  t/.  Consumers'  Power  Co.,  (£.  D. 
Mich.  1921)  274  Fed.  478;  Noble  r.  Douglas, 
(W.  D.  Wash.  1921)  274  Fed.  672. 

Decisions  of  the  state  courts  that  a  local 
statute  is  not  violative  of  the  state  constitu- 
tion are  controlling.  Hannan  r.  Council 
Bluffs  First  Nat.  Bank,  (C.  C.  A.  8th  Cir. 
1920)  269  Fed.  527. 

The  construction  of  the  California  Code 
made  by  the  Supreme  Court  of  California  is 
binding  on  the  fec\eral  courts.  In  re  Hansen, 
(S.  D.  Cal.  1919)   268  Fed.  904. 

The  contemporaneous  and  practical  con* 
struction  of  a  statute  by  an  administrative 
tribunal,  whose  duty  it  is  to  carry  it  into 
effect,  Is  entitled  to*  great  respect.  Though 
not  absolutely  controlling,  it  is  entitled  to 
the  most  respectful  consideration,  and  ought 
not  to  be  overruled  without  cogent  reasons. 
Ginnochio  v.  Hvdraulic  Press  Brick  Co.,  (S. 
D.  Ohio  1920)  266  Fed.  564. 

c.  Conflicting  Decisions  of  State  Courte 
Generally   (p.  1138) 

To  the  same  effect  as  first  paragraph  of 
original  annotation,  see  Midway  Irrigation 
Co.  r.  Snake  Creek  Min.,  etc.,  Co.,  (C.  C.  A. 
8th  Cir.  1921)  271  Fed.  157. 

"  In  those  rases  in  which  the  effect  of  the 
state  decisions  is  in  doubt,  the  federal  court 
may  be  under  the  necessity  of  making  a  de- 
cision without  reference  to  expressions  from 
the  state  court."  Wight  v.  Police  Jury,  (C. 
C.  A.  5th  Cir.  1919)   264  Fed.  705. 

"Where  unequivocal  dicta  are  in  conflict 
with  prior  unequivocal  decisions,  no  definite 
rule  defines  the  duty  of  the  federal  court." 
Wight  r.  Police  Jury,  (C.  C.  A.  5th  Cir.  1919) 
264  Fed.  705. 

d.  Change  of  State  Decisions  After  Accrual 
of  Rights  (p.  1138) 

"  Where  state  decisions  have  been  followed 
under  conditions  making  them  rules  of  prop- 
erty rights,  changes  in  the  decisions  may 
substantially  constitute  the  taking  of  prop- 
erty without  due  process  of  law,  in  which 
event  the  courts  of  the  United  States  may 
feel  obliged  to  adhere,  with  reference  to  rights 
arising  prior  to  the  change,  to  the  old  rul- 
ings." Wight  V.  Police  Jury,  (C.  C.  A.  6th 
Cir.  1919)  264  Fed.  705. 

''When  transactions  have  been  had,  con- 
tracts, grants,  or  conveyances  have  been 
made,  and  rights  have  thereby  accrued  and 
vested  in  a  state  of  the  laws  and  under  the 
rules  of  property  under  which  such  rights 
are  valid  and  enforceable,  and  the  claim  is 
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asserted  that  by  decisions  of  f'tate  tribunals 
subsequent  to  the  accrual  of  such  rights  a 
different  rule  of  property  and  state  of  the 
law  has  been  created,  which,  if  applied  to  the 
determination  of  the  effect  of  such  prior 
transactions,  contracts,  grants,  or  convey- 
ances, would  invalidate  them  and  destroy  the 
vested  rights  under  them,  the  federal  courts 
are  not  bound  by  such  later  rule  of  property 
or  state  of  local  law,  the  power  is  conferred 
and  the  duty  is  imposed  upon  them  to  hear 
and  determine  the  claims  of  the  parties  in 
interest  as  in  right  and  reason  they  ought 
to  determine  them  according  to  the  dictates 
of  their  own  opinions  as  independent  tri- 
bunals." Brewer-Elliott  Oil,  etc.,  Co.  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1920)  270  Fed.  100. 

IL  Application  of  Rules   to  Pabticulab 

Subjects 

7.  Contracts  Generally   (p.   1163) 

Construction  of  contracts. —  In  American 
Trading  Co.  v.  Steele,  (C.  C.  A.  9th  Cir. 
1021 )  274  Fed.  774.  it  was  held  in  the  case 
of  a  contract  entered  into  in  California  that 
its  construction  would  be  governed  by  what 
the  courts  of  that  ntate  had  decided  on  the 
subject  but  that  if  they  had  not  spoken  then 
the  federal  court  would  exercise  its  judg- 
ment in  the  premises. 

8.  Corporate  Existence   (p.  1166) 

Corporate  powers. —  The  question  of  the 
powers  of  a  corporation  is  one  for  the  courts 
of  the  state  in  which  it  was  organized  to 
determine,  and  where  the  highest  courts  of 
that  state  have  decided  the  question  and  i. 
has  become  a  rule  of  property,  their  decision 
is  binding  on  the  federal  court  sitting  in  that 
state.  Kelley  v.  West  Braddock  Bridge  Co., 
(C.  C.  A.  3d  Cir.  1921)   273  Fed.  163. 

11.  Damages^  Measure  of  (p.  1169) 

The  rule  established  by  state  decisions  as 
to  the  measure  of  damages  in  an  action  for 
a  breach  of  contract  and  the  burden  of  prpof 
to  show  any  instigation  will  be  followed  by 
the  federal  courts.  Isleworth  Hotel  Co.  i. 
Ward,  (C.  C.  A.  3d  Cir.  1921)  270  Fed.  86. 

Decisions  of  the  state  court  that  when 
profits  are  the  direct  and  immediate  fruit  of 
the  coiitract  they  may  be  recovered  as  dam- 
ages for  the  breach  thereof  will  be  followed. 
Hevward  t?.  Goldsmith,  (C.  C.  A.  3d  CSr. 
1921)    269  Fed.  946. 

Damages  for  appropriating  public  lands. — 
In  a  suit  to  recover  against  a  trespasser  for 
oil  taken  from  public  lands  in  which  it  was 
contended  that  the  law  of  the  state  controlled 
as  to  the  amount  recoverable,  it  has  been 
faid:  "  It  is  not  nerest^ary  to  determine  the 
import  of  the  state  statutes  and  decisions 
relied  on,  as  in  this  suit  in  equity  by  the 
government  for  redress  for  an  alleged  unlaw- 
ful appropriation  of  part  of  the  public  do- 
main the  relief  grantable  is  not  determined 
by  local  laws  or  rules  of  decision,  but  by 
general  principles,  rules,  and  usages  of  equity 
having  uniform  operation  in  federal  courts, 


wherever  those  courts  are  sitting  as  courts 
of  equity.  The  public  domain  is  not  at  the 
mercy  of  state  legislation  or  deci<*ion*.*' 
Mason  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1921)  273 
Fed.  135;  Norvell  v.  U.  S.,.(C.  C.  A,  5th  Cir. 
1921)  273  Fed.  142. 

14.  Deeds,  Mortgages  and  Leases  of  Realty 

b.  Mortgages  (p.  1175) 

In  general. —  Where  the  question  relating 
to  a  mortgage  is  one  of  general  jurisprudence 
the  federal  courts  are  not  bound  by  tJie 
state  decisions  but  will  require  and  determine 
what  is  the  correct  rule.  In  re  Roth,  (N.  D. 
Ohio  1920)   272  Fed.  516. 

dr.  Effect  of  State  Statute    (p.   1176) 

The  decision  of  the  highest  court  of  a  state 
as  to  the  effect  of  a  statute  relating  to  the 
right  of  redemption  from  a  foreclosure  sale 
is  held  to  govern  a  decision  in  federal  court. 
McCutchen  r.  Union  Trust  Ca,  (C.  C.  A. 
8th  Cir.  1921)  271  Fed.  586. 

16.  Evidence  and  Witnesses 

b.  Effect  of  State  Statutes  Generally  (p.  1177) 

To  the  same  effect  as  the  first  paragraph  of 
the  original  annotation,  see  Crittenden  v. 
Widrevitz,  (C.  C.  A.  2d  Cir.  1921)  272  Fed. 
871. 

n.  Commercial  Paper    (p.   1188) 

The  provisions  of  the  Negotiable  Instru- 
ments Law  of 'New  York  as  to  the  burden  of 
proof  in  the  case  of  a  person  claiming  to  be 
a  holder  in  due  course  has  been  held  appli- 
cable in  the  federal  courts.  Crittenden  v. 
Widrevitz,  (C.  C.  A.  2d  Cir.  1921)  272  Fed. 
871. 

19.  Guaranty  Contracts  (p.  1191) 

In  an  action  by  the  United  States  on  a 
bond  given  by  a  contractor,  the  recovery  is 
limited  to  the  penalty  named  in  the  bond  and 
cannot  include  interest  where  by  the  law  of 
the  state  where  the  bond  and  contract  were 
made,  interest  is  not  recoverable.  U.  S.  c. 
Garland,  (D.  C.  Del.  1921)  271  Fed.  14. 

26.  Limitation  of  Actions 
b.  Suits  in  Equity  (p.  1204) 

General  rule  stated. —  To  the  same  effect  ma 
the  original  annotation,  see  Tildcn  v.  Barber, 
(D.  C.  N.  J.  1920)   268  Fed.  587. 

While  the  statute  of  limitations  prescribed 
by  a  state  do  not  apply  to  suits  in  equity  in 
the  federal  courts  yet  such  statutes  are  gen- 
erally followed  by  analogy  in  cases  in  equity 
where  there  is  no  showing  on  either  side 
that  to  follow  or  not  to  follow  the  statute 
would  be  inequitable.  Warner  r.  Citizens' 
Nat.  Bank,  (C.  C.  A.  8th  Cir.  1920)  267  Fed. 
661. 

Suits  by  trustee  in  bankruptcy. — A  suit  by 
a  trustee  in  bankruptcy  to  avoid  an  alleged 
fraudulent  transfer  by  the  bankrupt  is  held 
tc  be  subject  to  the  state  statute  of  limi- 
tation. Davis  r.  Willev,  (C,  C.  A.  9th  Cir, 
1921)  273  Fed.  397. 
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c.  Proceedings  in  Admiralty  (p.  1206) 

A  state  statute  limiting  the  time  for  bring- 
ing an  action  for  libel,  slander,  assault,  bat- 
tery, false  imprisonment,  seduction  or  for 
injury  to  or  for  the  death  of  one  caused  by 
the  wrongful  act  or  neglect  of  another  or 
by  a  depositor  against  a  bank  for  the  pay- 
ment of  a  forged  or  raised  check,  has  no  ap- 
plication to  a  libel  filed  in  an  admiralty 
court  for  the  recovery  of  civil  damages,  it 
being  declared  that  the  foregoing  provision 
has  no  application  to  a  libel  filed  in  an  ad- 
miralty court,  containing  the  plaintiff's  alle- 
gations as  a  basis  for  the  recovery  of  civil 
damages,  in  so  far  as  the  word  "  libel " 
therein  mentioned  is  concerned,  but  to  libels 
based  upon  defamatory  remarks  or  acts  in- 
tended or  which  tend  to  bring  one  into  dis- 
repute. Flynn  a  Christenson,  (C.  C.  A.  9th 
Cir.  1&21)  273  Fed.  385. 

29.  Mortgages,  Sales  and  Bailments  of 
Personalty  (p.  1210) 

"  The  federal  courts  necessarily  adopt  the 
views  of  the  state  court  with  respect  to  title 
to  personal  property."  In  re  Irwin,  (W.  D. 
Pa.  1920)  268  Fed.  162. 

The  validity  of  a  chattel  mortgage  is  de- 
termined by  the  decision  of  the  state  court. 
In  re  Bonk,  (E.  D.  Mich.  1920)  268  Fed. 
1012;  In  re  Mitchell  Motor,  etc.,  Co.,  (W.  D. 
Wash.  1921)  274  Fed.  492. 

The  decisions  of  a  state  court  as  to  what 
constitutes  a  sufficient  delivery  followed  by 
an  actual  and  continued  change  of  possession 
of  property  covered  by  a  chattel  mortgage 
where  the  mortgage  is  ikot  Died  for  record, 
are  controlling  in  the  federal  court.  In  re 
Bonk,  (E.  D.  Mich.  1920)  270  Fed.  667. 

30.  Municipal  and  Qtiasi  Municipal  Corpora- 
tions  (p.  1211) 

Const  ruction  of  ordinance. —  The  decision 
of  the  highest  court  of  a  state  construing  a 
municipal  ordinance  is  binding  on  the  federal 
courts.  Schoenfeld  r.  Seattle,  (W.  D.  Wash. 
1920)   265  Fed.  726. 

31.  Negligence  Questions 
a.  In  General  (p.  1215) 

Where  a  state  statute  gives  a  mother  the 
right  to  recover  for  the  homicide  of  a  child 
on  whom  she  is  dependent  and  who  contrib- 
utes to  her  support,  the  construction  given 
by  the  state  court  to  the  statute  that  partial 
dependency  and  contribution  is  sufficient  to 
authorize  recovery  by  the  mother  of  the  full 
value  of  the  life  of  the  deceased  child,  even 
though  the  child's  earnings  are  legally  due 
to  the  father,  is  binding  on  the  federal  courts. 
Woodstock  Operating  Corp.  r.  Young,  (C.  C. 
A.  6th  Cir.  1920)  268  Fed.  278. 

Doctrine  of  "  attractive  nuisance." —  The 
attractive  nuisance  doctrine  is  one  of  general 
law  as  to  which  the  federal  courts  are  not 
bound   to  follow   the  derisions  of  the  state 


courts.     New  York,  etc.,  R.  Co.  v.  Fruchter, 
(C.  C.  A.  2d  Cir.  1921)  271  Fed.  419. 

38.  Tawation 

a.  In  General  (p.  1226) 

To  the  same  effect  as  the  second  paragraph 
of  the  original  annotation,  see.Lederer  v. 
Pearce,  (C.  C.  A.  3d  Cir!  1920)  266  Fed.  497. 

g.  Exemptions  from  Taxation   (p.  1229) 

Widow's  interest  in  husband's  estate.«» 
The  question  as  to  what  extent  a  widow's 
interest  in  her  husband's  estate  is  taxable, 
if  at  all,  under  the  Federal  Estate  Tax  Law, 
is  to  be  determined  by  the  statutes  and 
rules  of  decision  in  the  state  where  the  dece- 
dent's property  is  located.  Randolph  v. 
Craig,    (M.  D.  Tenn.  1920)   267  Fed.  993. 

Where  under  the  laws  of  the  state  a 
widow's  right  to  support  is  not  limited  to 
a  case  of  actual  dependency  on  the  decedent 
a  charge  therefor  should  be  deducted  as  a 
"  charge  against  the  estate  "  under  the  Fed- 
eral Estate  Tax  Law.  Randolph  v.  Craig, 
(M.  D.  Tenn.  1920)  267  Fed.  993.  The  court 
said :  "  While  it  would  apparently  be  true 
that  in  so  far  as  the  Federal  Estate  Tax 
itself  is  concerned,  she  would  not  be  entitled 
to  support  during  the  administration  of  the 
estate  —  whatever  the  period  —  imless  de- 
pendent upon  the  decedent,  under  the  terms 
of  clause  a  (1)  of  section  203,  nevertheless 
her  claim  for  a  year's  support  should  in  any 
event  be  deducted  as  a  charge  against  the 
estate  allowed  by  the  laws  of  Tennessee; 
there  being  nothing  in  the  Tennessee  stat- 
utes or  decisions  in  reference  to  a  year's 
support  which  limits  the  widow's  right  to  a 
year's  support  to  ^ases  of  actual  dependency 
upon  the  decedent." 

VMiere  under  the  laws  of  the  state  the 
widow  does  not  receive  either  her  home- 
stead, dower  or  year's  support  in  succession 
to  her  husband  or  by  transfer  from  him, 
but  takes  them  under  the  statutory  provi- 
sions vesting  these  rights  in  her  independ- 
ently of  her  husband  and  adversely  to  his 
estate,  the  property  assigned  to  her  as  dower, 
homestead  and  year's  support,  not  being 
transferred  to  her  from  her  husband,  is  not 
a  part  of  his  estate  upon  which  the  tax  is 
imposed  by  the  Federal  Estate  Tax.  Ran- 
dolph 17.  Craig,  (M.  D.  Tenn.  1920)  267  Fed. 
993. 

39.  Telegraph  Companies    (p.  1232) 

To  the  ssme  effect  as  the  first  paragraph  of 
the  original  annotation,  see  Friedlander  v. 
Pofltal-Tel.-Cable  Co.,  (N.  D.  Ohio  1921)  271 
Fed.   9.54. 

Mental  anguish  as  damages. —  To  the  same 
efTect  as  the  original  annotation,  see  West- 
ern I'nion  Tel.  Co.  r.  Spei<,'ht,  (1920)  254 
U.  S.  17,  41  S.  Ct.  11,  6o  r.  S.  (L.  ed.)  — , 
reversing  on  other  grounds  (1919)  178  N.  C. 
146,  100  S.  E.  351. 
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40.  Title  and  IncidcnU  of  Realty  Generally 
a.  Rule  Stated   (p.  1233) 

To  the  same  effect  as  the  original  annota- 
tion, see  Ouzzi  r.  Delaware,  etc.,  Co.,  (C.  C. 
A.  3d  Cir.  1920)  266  Fed.  513;  Pickens  v. 
Merriam,  (C.  C.  A.  9th  Cir.  1921)  274  Fed.  1. 

"Federal  courts  accept  as  conclusive  the 
decisions  of  the  highest  court  of  the  state 
with  respect  to  the  meaning  and  effect  of 
the  state  Constitution  and  statutes  upon 
state  matters  — such  ae  holding  realty  within 
the  state."  Chicago  v.  S.  Obermayer  Co., 
(C.  C.  A.  7th  Cir.  1920)  268  Fed.  237. 

c.  Application  of  Rule  Generally  (p.  1234) 
The  general  rule  as  to  the  duty  of  the 
federal  courts  to  follow  the  decisions  of  the 
highest  court  of  the  state  in  matters  relat- 
ing to  the  title  and  incidents  of  real  prop- 
erty has  been  applied  in  numerous  instances 
as  follows:  as  to  the  title  to  the  surface 
of  a  lot  as  against  the  owner  of  coal  under- 
lying such  lot.  Guzzi  v.  Delaware,  etc.,  Co., 
(C.  C.  A.  3d  Cir.  1920)  266  Fed.  513. 

d.  Water  Rights  (p.  1235) 
Hiparian  rights. —  Whether  a  conveyance 
made  by  a  state  of  land  abutting  upon  navi- 
gable water  confers  upon  the  grantee  any 
right  of  interest  in  those  waters  or  in  the 
land  under  the  same  is  a  matter  whollv  of 
local  law,  upon  which  question  the  provisions 
of  the  constitution  and  statutes  of  the  state 
and  the  decisions  of  its  highest  court  are 
accepted  by  the  federal  Supreme  Court  as 
conclusive.  Seattle  v,'  Oregon,  etc.,  R.  Co., 
(1921)  255  U.  S.  56,  41  S.  Ct.  237,  65  U.  S. 
(L.  ed.)  — . 

e.  State  Statutes  Concerning  Realty  Gener- 
ally (p.  1235) 

The  general  rule  as  to  following  state  de- 
cisions construing  i^tate  statutes  has  been 
applied  in  case  of  a  statute  as  to  the  trans- 
fer of  homestead  rights.  Chisholm  v.  Creek, 
etc.,  Development  Co.,  (E.  D.  Okla.  1921) 
273  Fed.  589. 

41.  WilU 
b.  Decisions   Constituting   Rule  of   Property 

(p.  1238) 
The  construction  given  by  the  state  courts 
to  the  community  property  laws  of  that  state 
is   binding   on   the  federal  court.      Blum  v. 
Warden,  (N.  D.  Cal.  1920)  270  Fed.  309. 

Vol.  VI,  p.  18,  sec.  913.  [First  ed., 
vol.  IV,  p.  561.] 
Discontinuance  of  libel  in  personam. — A 
libelant  may  of  right  discontinue  a  suit  in 
personam  where  although  the  pleadings  have 
been  filed  no  further  steps  have  been  taken 
and  no  interlocutory  orders  affecting  rights 
have  been  made.  Erie  R.  Co.  v.  Boston,  etc.. 
Canal  Co.,  (D.  C.  Mass.  1921)  270  Fed.  876. 


A  replication  is  not  entitled  to  be  filed  not 
being  allowed  under  the  fifty-first  rule  in 
admiralty.  The  Claveresk,  (C.  C.  A.  2d  Cir. 
1920)  264  Fed.  276. 

Impleading  parties. —  Equity  rule  59  per- 
mitting the  impleading  of  a  third  party  in 
collision  cases  has  been  applied  in  almost 
numberless  cases  other  than  collision  cases, 
and  third  parties  have  been  thus  impleaded, 
not  necessarily  at  the  instance  of  the  libelant 
by  way  of  amendment,  but  at  the  instance  of 
the  original  respondent.  The  Minerva,  (E. 
D.  Pa.  1920)  266  Fed.  698. 

Vol.  VI,  p.  21,  sec.  914.     [First  ecL, 
vol  rV,  p.  663.] 

I.  Construction  generally. 

4.  Clauses  in  act  construed, 
c.  "As  near  as  may  be." 

III.  Effect  on  jurisdiction  of*  federal  courts. 

2.  Equity  courts. 

a.  General  doctrine. 

IV.  Applicability  in  general. 

V.  Applicability  in  particular  instances. 
10.  Costs  and  fees, 
a.  In  general. 
13.  Criminal  cases. 

24.  Judgments  and  proceedings  subse- 
quent to. 
a.  In  ^neral. 

c.  Motions  for  new  trials. 

d.  Bill  of  exceptions. 

e.  Vacating  or   modifying  judg- 

ments. 
28.  Limitation  of  actions. 

32.  Nonsuit. 

a.  Voluntary  nonsuit. 

33.  Parties. 

a.  Parties  plaintiff. 
36.  Pleadings. 

b.  Construction  of  pleadings, 
g.  Demurrers  to 'pleadings. 

49.  Writs  and  process. 

b.  Mode  and  sufficiency  of  service. 

I»   COKBTBUGTION    GeITEKALLT 

4.  Clauses  in  Act  Construed 
c.  "As  Near  as  May  Be"  (p.  26) 

General  doctrine.—"  Undoubtedly  this  sec- 
tion provides  substantial  rights  for  the  liti- 
gants upon  both  sides  of  an  action  at  law. 
That  general  proposition  probably  has  never 
been  questioned,  though  sometimes  the  courts 
may  differ  as  to  what  the  practice  and  modes 
of  proceeding  of  a  particular  state  may  be; 
but,  when  they  are  ascertained,  the  result  is 
cared  for,  as  near  as  may  be,  by  the  statute 
just  cited,  and  known  as  the  Conformity  Act, 
as  modified  by  section  918."  Ellicott  Mach. 
Corp.  V.  Vogt  Bros.  Mfg.  Co.,  <W.  D.  Kv. 
1920)   267  Fed.  934. 

Discretion  given  to  courts. —  This  section 
"  expressly  grants  to  the  federal  trial  court- 
power  to  make  rules  to  '  regulate  their  own 
practice  as  may  be  necessary  or  convenient 
icr  the  advancement  of  justice  and  the  pre* 
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veotion  of  delays  in  proceedings.'  There 
seems  no  way  of  reconciling  these  seemingly 
inconsistent  provisions,  uxiless  through  the 
effect  of  the  'as  near  as  may  be'  clause. 
There  is  ample  room  to  say  that  where,  in 
the  judgment  of  the  federal  nisi  prius  court, 
the  adoption  of  a  particular  practice  is  neces- 
sary or  convenient  to  meet  the  particular 
needs  of  that  court,  and  when  there  is  reason- 
able basis  for  that  judgment,  the  *  as  near  as 
may  be '  clause  will  take  eflFect,  precise  con- 
formity will  not  be  required,  and  the  par- 
ticular federal  practice  or  rule  will  prevail." 
Ellicott  Mach.  Corp.  r.  Vogt  Bros.  Mfg.  Co., 
(C.  C.  A.  6th  Cir.  1920)  267  Fed.  945. 

III.  Effect   on    Jubibdiction    of    Fedebal 

COUBTS 

2.  Equity  Courts 

a.  General  Doctrine    (p.  30) 

Where  under  state  decisions  it  is  a  rule 
that  in  boundary  cases,  where  the  answer 
prays  for  affirmative  relief  by  way  of  asking 
that  the  line  described  in  the  answer  be 
adopted,  the  defendant  waives  any  objection 
that  he  might  have  urged  against  the  right 
of  a  court  of  equity  to  establish  the  con- 
troverted boundary,  it  has  been  declared  that 
regarding  the  subject  matter  as  belonging  to 
a  class  where  equity  has  jurisdiction,  the 
federal  court  can  conform  to  the  rule  of  the 
state  cases.  Muck  t'.  Weyerhaeuser  Timber 
Co.,  (CCA.  9th  Cir.  1921)  273  Fed.  469. 

IV.  Applicabilitt  in  Genebal   (p.  32) 

In  common  law  actions  the  conformity 
statutes  require  the  practice,  pleadings  and 
procedure  to  follow  the  state  practice. 
Anders  v.  Security  Mut.  L.  Ins.  Co.,  (E.  D. 
Pa.  1920)  268  Fed.  677. 

The  state  practice  does  not  obtain  in  bank- 
ruptcy proceedings.  In  re  Puget  Sound  En- 
gineering Co.,  (W.  D.  Wash.  1920)  270  Fed. 
353. 

Manner  in  which  judge  performs  duties. — 
The  conformitv  statute  does  not  apply  to  the 
manner  in  which  the  judge  shall  perform  his 
personal  duties  on  the  bench.  Ellicott  Mach. 
Corp.  i\  Vogt  Bros.  Mfg.  Co.,  (C.  C.  A.  6th 
Cir.  1920)  267  Fed.  945,  so  declaring  in  a 
case  involving  the  signing  of  the  journal. 

Regulations  to  be  observed  by  clerk. — A 
regulation  to  be  observed  by  the  clerk  in 
doing  his  work  and  which  requires  the  min- 
utes of  the  court  as  kept  by  him  to  be  written 
out,  read  in  an  audible  voice  and  signed  by 
the  judge  on  the  order  book  is  entirely  out- 
side of  the  practice  and  proceedings  in  a 
case  inter  partes.  "  The  parties  to  the  action 
would  have  no  control  oi^er  these  things.  Our 
view  was  and  clearly  is  that  these  provisions 
are  not  and  were  not  intended  to  be  em- 
braced in  the  Code  of  Practice,  which  regu- 
lates the  '  practice  and  pleadings  in  civil 
cases,'  as  between  the  parties  thereto,  within 
the  contemplation  of  section  914,  R.  S.*'  Elli- 
cott Mach.  Corp.  v.  Vogt  Bros.  Mfg.  Co., 
(W.  D.  Ky.  1920)  267  Fed.  934. 


V.  Applicabilitt  in  Pabticulab  Instances 

10.  Co8t8  and  Fees 

a.  In  General   (p.  34) 

In  the  federal  courts,  in  cases  at  law,  Uie 
state  allowances  may  be  followed  where  no 
rule  has  been  established  by  Congress.  War- 
ner r.  Liquid  Carbonic  Co.,  (N.  D.  Ga.  1921) 
270  Fed.  294. 

13.  Criminal  Cases   (p.  36) 

In  general. —  To  the  same  effect  as  the  orig- 
inal annotation,  see  Holmes  v.  U.  S.,  (C.  G. 
A.  5th  Cir.  1920)    269  Fed.  96. 

24.  Judgments  and  Proceedings  Subsequent  to 

a.  In  General   (p.  40) 

Signing  of  judgments  by  judge. —  The  sign- 
ing of  a  judgment  on  a  separate  paper  which 
is  then  passed  to  the  clerk  by  the  judge  to 
be  entered  on  the  order  book  has  been  held 
to  be  ''  as  near  as  may  be  "  in  conformity 
with  the  Kentucky  "  practice,  pleadings  and 
forms  and  modes  of  proceeding "  in  civil 
cases.  Ellicott  Mach.  Corp.  t\  Vogt  Bros. 
Mfg.  Co.,  (W.  D.  Ky.  1920)  267  Fed.  934. 

c.  Motions  for  New  Trials    <p.  42) 

A  restricted  new  trial  where  the  whole  case 
is  not  resubmitted  to  the  jury  as  authorized 
by  a  state  statute  is  beyond  the  power  of  a 
federal  court  to  order.  McKeon  v.  Central 
Stamping  Co.,  (C  C  A.  3d  Cir.  1920)  264 
Fed.  385. 

d.  Bill  of  Exceptions  (p.  42) 

"Bills  of  exceptions  in  the  federal  courts 
are  not  governed  by  the  rules  governing  ap- 
peals in  the  courts  of  record  of  the  state 
within  which  the  federal  courts  are  held. 
The  Act  of  Conformity  of  June  1,  1872, 
c.  255,  §  5,  has  no  application  to  bills  of 
exceptions."  Rothman  r.  U.  S.,  (C.  C.  A.  2d 
Cir.  1920)   270  Fed.  31. 

e.  Vacating  or  Modifying  Judgments  (p.  43 1 

In  West  Side  Irrigating  Co.  t*.  U.  S.,  (E. 
D.  Wash.  1920)  264  Fed.  538,  it  was  held 
that  where  under  the  statute  of  a  state  a 
iudgment  may  be  vacated  within  one  year. 
the  decision  of  the  state  courts  that  the  party 
must  act  with  diligence  even  within  the 
year,  while  not  absolutely  controlling  are 
fundamental. 

28.  Lvmitation  of  Actions  (p.  48) 

The  state  statute  of  limitations  has  been 
held  to  apply  in  an  action  under  the  Sher- 
man Anti-Trust  Act.  Jones  v.  West  Pub. 
Co.,  (C.  C.  A.  5th  Cir.  1921)  270  Fed.  563. 

32.  Nonsuit 

a.  Voluntary  Nonsuit    (p.   49) 

In  the  Eastern  District  of  Michigan  it  has 
been  held  that  in  an  action  at  law  in  a  fed- 
eral court  sitting  within  the  State  of  Michi- 
gan a  plaintiff  has  the  same  right  to  take  a 
nonsuit  as  he  has  in  the  courts  of  that  state. 
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M<Ni«rhol  V.   Consumers*  Power   Co.,    (E.   D. 
Mich.  1921)   274  Fed.  478. 

33.  Parties 
a.  Parties  Plaintiff  (p.  50) 

The  question  in  whose  name  an  action  is 
to  be  brought  is  one  of  procedure  in  which 
the  federal  courts  will  follow  the  local  state 
practice.  New  York  Evening  Post  Co.  r. 
Chaloner,  (C.  C.  A.  2d  Cir.  1920)  265  Fed. 
204.  Petition  for  writ  of  certiorari  dismissed. 
(1920)  252  U.  S.  591,  40  S.  Ct.  396,  64  U.  S. 
h.  ed.  731.  See  also  (S.  P.  N.  Y.  1919)  260 
Fed.  335. 

State  as  party. —  The  decision  of  the  state 
court  to  the  effect  that  the  state  is  the  party 
plaintiff  would  bind  the  federal  courts  in  so 
far  as  it  was  a  construction  of  the  statutes 
or  of  practice  or  pleadings,  but  the  defend- 
ant may  where  removal  is  sought  challenge 
such  decision  in  the  federal  courts  through 
invoking  the  Fourteenth  Amendment.  Ohio 
c.  Swift,  (C.  C.  A.  6th  Cir.  1921)  270  Fed. 
141. 

36.  Pleadings 

b.  Construction  of  Pleadings    (p.  53) 

The  construction  of  pleadings  is  a  matter 
of  state  law.  Connolly  v.  Standard  Oil  Co., 
(D.  C.  R.  I.  1920)   264  Fed.  383. 

g.  Demurrers  to  Pleadings  (p.  56) 

Where  under  state  practice  general  grounds 
of  demurrer  are  insufficient  in  law  in  a  state 
court,  they  will  be  so  regarded  in  the  federal 
court.  Randolph  tr.  Craig,  (M.  D.  Tenn. 
1920)  267  Fed.  993. 

49.  Write  and  Process 

b.  Mode  and  Sufficiency  of  Service    (p.   61) 

General  doctrine. —  To  the  same  effect  as 
the  third  paragraph  of  the  original  annota- 
tion, see  Esteve  v.  Harrell,  (C.  C.  A.  5th 
Cir.  1921)  272  Fed.  382. 

Vol.  VI,  p.  80,  sec.  921.     [First  ed., 
vol.  IV,  p.  587.] 

Power  of  court. —  To  the  same  effect  as  the 
original  annotation,  see  Mankin  v.  Bartley, 
(C.  C.  A.  4th  Cir.  1920)  266  Fed.  466;  Chi- 
cago, etc.,  R.  Co.  V.  U.  S.,  (1920)  56  Ct. 
a.  58. 

Purpose. —  "  In  its  conception  that  statute 
was  designed  for  the  sole  purposes  of  saving 
the  time  of  the  court  and  the  costs  to  the 
litigants.  As  originally  enacted-  in  1813  (3 
Stat.  21)  it  was  one  of  three  sections  in  an 
act  dealing  with  costs.  Under  its  beneficent 
provisions,  not  only  may  eases  affecting  the 
same  property,  title,  res,  or  fund  be  thus 
brought  together  and  tried  at  one  time,  but 
cases  unrelated  in  right  or  liability,  but 
connected  by  some  common  controlling  issues 
or  facts,  which  can  conveniently  be  heard  and 
determined  by  a  jury  or  a  chancellor  at  one 
hearing.*'  Adier  t\  Seaman,  (C.  C.  A.  8th 
Cir.   1920)   266  Fed.  828. 


The  propriety  of  any  consolidatioii  order 
must  be  determined  by  the  situation  of  the 
cases  at  the  time  the  order  is  made.  Adler 
r.  Seaman,  (C.  C.  A.  8th  Cir.  1920)  266 
Fed.  828. 

Consolidation  discretionary. — ^The  power  to 
consolidate  two  cases  pending  in  the  same 
court  rests  in  the  sound  discretion  of  the 
court.  Woodstock  Operating  Corp.  r.  Young, 
(C.  C.  A.  6th  Cir.  1920)   268  Fed.  278. 

"  Consolidation  is  in  no  wise  mandatory, 
but  the  advisability  of  such  an  order  is  based 
upon  the  practical  administration  of  justice 
and  the  economical  and  convenient  disposi- 
tion of  the  cases  in  the  trial  court  It  is 
therefore  a  matter  of  judicial  discretion.  But 
the  statute  has  in  terms  limited  the  exercise 
of  this  discretion  to  cases  *  of  a  like  nature 
or  relative  to  the  same  question';  also  this 
discretion,  even  within  the  above  limits,  is 
judicial,  not  arbitrary,  and  there  must  be 
some  indication  of  '  avoiding  unnecessary 
coats  or  delay  in  the  administration  of  jus- 
tice,' and  some  basis  that  such  action  is 
*  reasonable '  as  required  by  the  statute. 
Since  consolidation  of  independent  cases  is 
lawful  only  under  this  statute,  litigants  are 
deprived  fk  legal  rights  if  their  causes  are 
consolidated  outside  the  terms  of  the  statute, 
to  their  injury,  and  the  appellate  courts  of 
the  United  States  hifre  often  examined  or- 
ders of  oonsolidation.''  Adler  r.  Saaman, 
(C.  C.  A.  8th  Cir.  1920)   266  Fed.  828. 

When  consolidation  proper. —  If  the  two 
suits  are  "  of  a  like  nature,  or  relative  to  the 
same  question,"  the  court  might  simply  con- 
solidate them,  unless  it  is  clearly  and  con- 
clusively evident  that  such  action  would  not 
avoid  unnecessary  costs  or  delay  and  would 
be  unreasonaUe  as  affecting  rights  of  some 
of  the  parties.  To  determine  these  matters 
requires,  Arst,  examination  and  comparison 
of  the  two  actions;  and,  second,  an  examina- 
tion of  the  status  of  each  at  the  time  the 
order  of  consolidation  was  made.  Adler  v. 
Seaman,  (C.  C.  A.  8th  Cir.  1920)  266  Fed. 
828. 

Effect  of  consolidation. — "Although  the  re- 
sult of  consolidation  is  merely  to  try  cases 
together,  necessitating  separate  verdicts  and 
judgments  or  separate  decrees  (Mutual  Life 
insurance  Co.  v.  Hillmon,  146  U.  S.  285.  12 
Sup.  Ct.  909,  36  L.  Ed.  706;  Toledo,  etc., 
R.  R.  Co.  r.  Trust  Co.,  95  Fed.  497.  36  C. 
C.  A.  155  rc.  C.  A.  6th  Circuit,  opinion  by 
Judge  Lurtonl),  yet  it  is  true  that  some- 
times independent  suits  bear  a  relation  to 
each  other,  such  that,  when  they  are  prop- 
erly consolidated,  the  several  controversies 
assume  (crtain  natural  attitudes  toward  each 
other,  siK  h  as  *  in  the  nature  of '  s  croes-biH 
or  intervention,  and  it  is  then  convenient  to 
so  regard  thom  in  the  subsequent  conduct  of 
the  litip^ation  (Sioux  City  Terminal  R.  R. 
and  Warehouse  Co.  r.  Trust  Co.,  82  Fed.  124, 
27  C.  C.  A.  73  IC.  C.  A.  8th  Circuit];  T^ant 
t\  Kinne,  75  Fed.  6.36,  637,  21  C.  C.  A.  466 
IC.  C.  A.  Cth  Circuit!;  Central  Trust  Co.  P. 
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Bridges,  57  Fed.  753,  6  C.  C.  A.  639  [C.  C. 
A.  dth  Circuit] ;  McBee  v.  Ry.  Co.,  [C.  C]  48 
Fed.  243,  24d) ;  but  this  is  purely  a  rule  of 
convenience,  and  does  not  result  in  actually 
making  such  parties  defendants  or  inter- 
veners in  the  other  suit."  Adler  r.  Seaman, 
(C.  C.  A.  8th  Cir.  1920)  266  Fed.  828. 

Separate  actions  by  separate  plaintiffs. — 
Where  separate  actions  are  brought  imder  a 
state  statute  to  recover  damages  for  the 
homicide  of  a  son  and  they  arise  out  of  the 
same  transaction  and  involve  in  a  li^rge 
measure  the  same  evidence  it  is  within  the 
discretion  of  the  court  to  consolidate  them. 
Woodstock  Operaling  Corp.  t?.  Young,  (C.  C. 
A.  5th  Cir.  1920)   268  Fed.  278. 

Trials  for  contempt. — ^A  court  may  order 
separate  actions  for  repeated  violations  of 
an  injunction  to  be  consolidated  for  trial 
and  to  direct  the  trial  of  all  the  charges 
against  the  defendant  to  a  single  jury.  Jen- 
nings V,  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  2*4 
Fed.  399. 

Consolidation  improper. — A  consolidation 
was  held  to  be  error  under  the  following 
conditions.  One  was  a  proceeding  by  a  dis- 
satisfied stockholder  against  the  corporate 
officers  and  directors,  seeking  accounting  and 
satisfaction  for  past  wrongdoing  as  such, 
the  prevention  of  future  wrongdoing  or  ac- 
tion prejudicing  the  corporate  welfare  hy 
the  removal  of  such  officers  and  directors 
and  election  of  a  new  board,  and  escape  from 
onerous  contracts  fraudulently  consummated 
by  such  persons.  If  necessary  to  protect  the 
corporation  from  harm  during  this  proceed- 
ing, a  receiver  was  sought.  The  other  pray- 
ers for  receiver  were  purely  as  an  aid  in  ex- 
ecuting a  decree  found  in  complainant's  favor. 
The  other  case  was  a  bill  hy  a  bondholder 
under  a  junior  mortgage.  It  alleged  default 
in  payment  of  a  senior  mortgage  on  part  of 
the  railway  system,  insolvency  of  defendants, 
threatened  foreclosure  or  improper  increase 
of  indebtedness  prior  to  complainant's  lien, 
default  under  another  prior  mortgage  and 
danger  of  foreclosure,  danger  of  dismember- 
ment of  a  harmonious  street  railway  system, 
resulting  in  large  loss  in  value  in  the 
security  behind  complainant's  bonds  and 
injury  to  the  public.  The  prayer  was  for  a 
receiver,  a  marshaling  of  assets,  and  a 
declaration  of  rights  of  respective  lien 
holders  and  creditors.  The  court  declared: 
"  No  application  by  the  receiver  or  by  any 
one  else  to  have  him  made  party  to  the  Sea- 
man suit  has  been  ruled  upon  or  even  filed 
in  the  Adler  suit  Therefore,  as  to  this 
proceeding  for  unlawful  waste  brought  by 
Seaman,  the  status  of  the  two  cases  at  the 
time  of  the  order  of  consolidation  was  that 
a  stockholder  had  a  suit  against  certain 
corporate  directors  for  unlawful  waste  of 
corporate  funds,  and  in  another  proceeding 
a  creditor  had  obtained  a  general  receiver- 
ship of  that  corporation.  The  only  place 
where  the  two  cases  in  any  wise  touch  is 
that,    if    Seaman    can    legally    continue   the 


|)rr}Fecution  of  his  suit  after  the  qualifica- 
tion of  the  Adler  receiver,  any  sum  recovered 
by  him  would  be  for  the  benefit  of  the  cor- 
poration, and  would  pass  as  assets  thereof 
to  the  receiver.  This  is  no  basis  for  any 
consolidation  of  the  two  cases.  No  economy 
of  expense  or  of  time,  and  no  convenience 
in  the  conduct  of  the  suits,  can  arise  from 
such  combination.  If  the  receiver  is  not 
made  a  party  to  the  Seaman  suit,  that  suit 
is  outside  the  scope  of  the  Adler  receiver- 
ship, which  is  in  no  wise  affected  thereby, 
unless  and  until  Seaman  successfully  ter- 
minates his  action  and  has  a  fund  to  turn 
over  to  the  receiver.  The  receiver  has  not 
been  made  a  party,  and  ae  yet  Seaman  has 
no  such  fund ;  therefore  there  was  no  ground 
to  connect  the  suits,  and  no  proper  purpose 
is  served  thereby."  Adler  r.  Seaman,  (C. 
C.  A.  8th  Cir.  1920)    266  Fed.  828. 

Order  aa  appealable. — Although  it  is  not 
said  that  as  a  general  rule  an  order  of  con- 
solidation is  not  appealable  yet  the  right  of 
appeal  has  been  recognized  where  the  con- 
solidation would  tend  to  deprive  one  of  the 
parties  of  his  rights  of  the  ordinary  litigant. 
Adler  v.  Seaman,  (C.  C.  A.  8th  Cir.  1920) 
266  Fed.  828. 

Vol.  VI,  p.  93,  sec.  953.     [First  ed., 
vol.  IV,  p.  594.] 

I.  In  general. 

II.  What  constitutes  bill  of   exceptions. 
III.  Signature. 

2.  Agreement  of  counsel. 

3.  Time  of  signing. 
5.  How  signed. 

VI.  Disability. 
VII.  Observance  of  rules  of  court. 

I.  Iw  General  (p.  94) 

The  power  to  amend  a  bUl  of  ezceptione, 
like  the  power  to  allow  the  bill  in  the  first 
instance,  cannot  be  exercised  after  the  court 
bciow  has  lost  its  power  over  the  case,  as 
when  the  term  has  expired  without  control 
of  the  case  having  been  reserved.  Ulmer  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  176. 

II.  What  Constitutes  Bill  of  Exceptions 

To  the  same  effect  as  the  second  paragraph 
of  original  annotation,  see  Hanson  t*.  Cole, 
(C.  C.  A.  8th  Cir.  1920)    266  Fed.  67. 

III.  Signature 

2.  Agreement  of  Counsel   (p.  96) 

Where  a  bill  of  exceptions  was  not  signed 
by  the  judge  no  exception  at  the  trial  as  to 
which  error  was  assigned  is  brought  before 
the  court  in  appeal  though  the  parties  stipu- 
lated that  the  transcript  of  record  had  been 
agreed  on  as  true.  Allemanni  r.  U.  S., 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  523. 


632 


FED.  STAT.  ANK.— 1921  SUPP. 


3.  Time  of  Signing  (p.  95) 

The  bill  of  exceptions  must  be  signed 
within  the  term  at  which  the  judgment  is 
entered  unless  during  the  term  the  time  is 
extended  or  unless  it  is  signed  thereafter  by 
consent  of  the  parties  previously  given. 
Ulmer  i\  U.  S.,  (C.  C.  A.  2d  Cir,  1920)  266 
Fed.  176. 

Signing  after  expiration  of  term. — In  Ul- 
mer V.  V.  S.,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed.  176,  it  was  said:  "  CJonsent  of  the 
parties,  given  during  the  term,  may  be  suf- 
ficient authority  for  the  signing  of  the  bill 
after  the  term  expired.  Waldron  v.  Waldron, 
166  U.  S.  361,  378,  15  Sup.  Ct.  383,  39  L.  ed. 
453.  But  in  Blisse  v.  United  States,  supra. 
we  stated  our  opinion  to  be  that  consent  of 
the  parties,  even  if  expressly  given,  would 
be  ineffective  if  given  after  the  writ  of  error 
had  removed  the  case  into  this  court." 

The  power  to  settle  the  evidenoe  which  is 
a  statement  of  the  evidence  and  not  a  bill 
of  exceptions  is  not  lost  by  the  district  court 
in  an  equity  appeal  although  there  has  been 
an  approval  of  the  bond  on  appeal  and  a  cita- 
tion has  been  signed.  Struett  r.  Hill,  (C.  C. 
A.  9th  Cir.  1920)   269  Fed.  247. 

5.  How  Signed  (p.  96) 

Signing  by  other  than  trial  judge. —  Where 
a  bill  of  exceptions  is  signed  by  one  who  was 
not  the  trial  judge  he  should  in  doing  so 
expressly  state  in  his  certificate  the  reason 
why  he,  and  not  the  trial  judge,  allowed  and 
signed  the  bill.  Unless  this  is  done  the  court 
on  appeal  does  not  know  by  what  right  one 
who  did  not  try  the  case  came  to  allow  the 
bill.  Ulmer  v.  U.  S.,  (C.  C.  A.  2d  Cir.  1920) 
266  Fed.  176. 

VI.  DiSABILIlT   (p.  97) 

Absence  from  district. —  The  absence  of  the 
trial  judge  from  the  district  is  not  a  dis- 
ability within  the  meaning  of  the  statute  so 
as  to  allow  the  bill  to  be  allowed  and  signed 
by  another  judge  who  is  within  the  district. 
Ulmer  t\  U.  S.,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed.  176. 

VII.  Obsebvancb  of  Rules  of  Coubt  (p.  98) 

The  court  may  refuse  to  strike  portions  of 
a  bill  of  exceptions  although  they  were  not 
prepared  and  submitted  as  required  by  the 
rules  of  court.  Czizek  r.  Western  Union  Tel. 
Co.,  (C.  C.  A.  9th  Cir.  1921)   272  Fed.  223. 

The  common -law  bill  of  exceptions  is  not 
the  proper  way  to  present  the  evidence  in  an 
equity  appeal.  The  practice  is  regulated  by 
the  equity  rules  adopted  by  the  Supreme 
Court.  Struett  r.  Hill,  (C.  C.  A.  9th  Cir. 
1920)  269  Fed.  247. 

It  is  said  that  rule  75  was  adopted  with 
due  consideration  of  the  existing  practice  by 
which  appeals  were  claimed  and  permitted, 
regardless  of  the  expiration  of  terms,  and 
that  the  trial  court  has  power  to  approve 
and  direct  the  filing  of  the  statement  of 
evidence,  although  the  term  has  expired 
when  the  decree  was  rendered,  and  no  order 


has  been  entered  carrying  the  subject-matter 
over  until  the  next  term.  Struett  r.  HiU, 
(C.  C.  A.  9th  Cir.  1920)  269  Fed.  247. 

Vol.  VI,  p.  98,  sec.  954.    [Firi^  ed., 
vol.  IV,  p.  596.] 

VIII.  Pleaoii^gs 

1.  In  General  (p.  105) 

Supplemental  bill. —  "  Granting  or  refusing 
leave  to  file  a  supplemental  bill  is  usually 
in  the  discretion  of  the  trial  court,  and  nci 
reversible  on  appeal,  except  for  abuse  of  dis- 
cretion." Rosemary  Mfg.  Co.  r.  Halifax  Cot- 
ton Mills,  (C.  C.  A.  4th  Cir.  1920)  266  Fed. 
363. 


[First  ed., 


Vol.  VI,  p.  Ill,  sec.  955. 

vol.  IV,  p.  601.] 

I.  Survival  of  action. 
II.  Revival  of  action. 


I.  SuBvrvAL  OF  Action  (p.  112) 

In  general. — ^As  a  general  rule  the  death 
of  a  party  pending  a  writ  of  error  furnishes 
no  ground  for  the  abatement  of  a  suit.  Rob- 
erts I.  Criss,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed,  296,  11  A.  L.  R.  698. 

II.  RsvivAL  OF  Action  (p.  113) 

Laches  of  representative. —  Under  rule  19 
of  the  Circuit  Court  of  Appeals,  which  pro- 
vides that  whenever,  pending  a  writ  of  error 
or  appeal  in  this  court,  either  party  shall 
die,  the  prefer  representatives  of  such  de- 
ceased party  may  voluntarily  come  in  and 
be  admitted  parties  to  the  suit,  and  there- 
upon the  case  shall  be  heard  and  determined 
as  in  other  cases,  and  that,  if  the  represen- 
tatives of  the  deceased  do  not  become  parties 
to  the  action,  the  other  party  may  suggest 
the  death  on  the  record,  and  on  motion  obtain 
an  order  that,  unless  they  do  become  parties 
to  the  action  within  sixty  days,  the  party 
moving  for  the  order,  if  plaintiff  in  error, 
shall  be  entitled  to  open  the  reiord  and  on 
hearing  have  the  iudgment  reversed,  if  it  be 
erroneous,  it  was  held  that,  where  the  execu- 
trix of  the  defendant  never  complied  r.'itli 
the  privilege  accorded  to  her  by  the  plaintiff 
in  error  to  become  a  party  within  the  speci- 
fied period,  or  at  any  time  thereafter,  she  was 
not  and  never  had  been  a  party  to  the  action, 
and  her  counsel  was  without  right  to  file  a 
brief  or  be  heard  on  the  argument,  and  she 
was  without  right  to  costs  if  the  court  should 
conclude  that  there  was  no  reason  whv  the 
judgment  should  be  reversed.  Roberts  r. 
Criss,  'C.  C.  A.  2d  Cir.  1920)  266  Fed.  296, 
11  A.  L.  R.  698. 

Vol.  VI,  p.  1 24,  sec.  648.     [First  ed., 

vol.  IV,  p.  389.] 

V.  Province  of  court  and  jury. 
VII.  Power  to  direct  verdict. 
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V.  Pbovifcx  of  Coubt  and  Juby   (p.  127) 

In  generaL — Where  in  an  action  on  an  in- 
surance policy  the  assessment  of  damages  de- 
pends upon  the  interested  testimony  of  a 
plaintiff,  both  as  to  quantum  of  goods  de- 
stroyed and  the  value  of  such  goods,  the 
credibility  of  the  witnesses,  without  whose 
evidence  the  plaintiff  made  out  no  case  at  all, 
is  eminently  for  the  jury,  and  the  direction 
of  a  verdict  for  the  full  amount  claimed  has 
been  held  to  be  error.  Fire  Ass.*n  v.  Mech- 
Icwits,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  322. 

VII.  PowEB  TO  Direct  Vebdict  (p.  128) 

"  The  rule  of  directed  verdicts  is,  in  the 
courts  of  the  United  States,  usually  put  as 
requiring  a  direction  when  a  verdict,  if  ren- 
dered the  other  way,  would  necessarily  be 
set  aside."  Fire  Ass'n  r.  Mechlowitz,  (C.  C. 
A.  2d  Cir.  1920)  266  Fed.  322. 

Where  both  parties  move  for  a  directed 
verdict,  whatever  controverted  issues  of  fact 
are  revealed  by  the  record  are  for  the  pur- 
poses of  the  appellate  court  conclusively  de- 
termined in  favor  of  the  party  whose  motion 
was  granted.  Tanner  c.  Ballard,  etc.,  Co., 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  671. 

Vol.  VI,  p.  130,  sec.  649.    [First  ed., 

vol.  IV,  p.. 393.] 

In  general. — ^A  plaintiff  in  error  cannot 
challenge  the  sufficiency  of  these  special  find- 
ings to  meet  the  requirements  of  this  section, 
where  without  these  findings  there  would  be 
no  question  presented  that  the  court  would 
have  authority  to  review.  Mayes  v.  Jones, 
(C.  C.  A.  6th  Cir.  1921)  270  Fed.  121. 

Findings  of  fact. —  While  a  finding  of  fact 
is  elaborate  in  detail,  and  each  paragraph 
thereof  might  have  been  separately  numbered 
as  a  separate  finding,  yet,  where  the  failure 
to  do  this  cannot  possibly  prejudice  the 
rights  of  the  defendant  in  error,  it  is  of  no 
importance,  especially  where  it  also  further 
appears  that  each  and  all  of  these  facts  so 
found  by  the  court  to  be  established  by  the 
testimony  are  essential  to  a  full  and  com- 
plete understanding  of  the  issues  joined  by 
the  pleading  in  the  case,  and  particularly 
the  conduct  and  management  of  the  business 
to  which  these  issues  relate.  Mayes  v.  Jones, 
(C.  C.  A.  6th  Cir.  1921)  270  Fed.  121. 

Where  a  jury  trial  has  been  waived  and 
issues  of  law  and  fact  submitted  to  the  court 
it  is  a  matter  entirely  for  the  discretion  of 
the  court  whether  to  make  special  findings 
of  fact.  U.  S.  r.  One  Diamond  Necklace, 
(C.  C.  A.  2d  Cir.  1920)  267  Fed.  696. 

Vol.  VI,  p.  130,  sec.  1.     [First  ed., 
vol.  IV,  p.  557.] 

Conclusiveness  of  'findings. — ^To  the  same 
eifect  as  the  first  parafyraph  of  the-  orijfinal 
annotation,  see  The  Lake  Monroo,  (C.  C.  A. 
1st  Cir.  1921)  271  Fed.  474;  The  Perseus, 
(C.  C.  A.  6th  Cir.  1921)   272  Fed.  633. 

Where  an  issue  of  fact  was  presented  by 
oral  testimony  of  men  whose  mien  and  bear- 


ing justly  had  weight  with  the  judge  who 
saw  them,  the  appellate  court  will  not  dis- 
turb the  resultant  findings.  Donovan  v. 
New  York  Trap  Rock  Co.,  (C.  C.  A.  2d  Cir. 
1921)  271  Fed.  308. 

Costs  as  subject  of  reyiew. —  While  mere 
questions  of  costs  are  not  appealable,  a  claim 
for  wharfage  by  a  navigation  company  in- 
serted by  tiie  marshal  in  his  bill  of  costs, 
ip  in  no  sense  costs  but  an  unadjudicated 
claim  against  the  proceeds  of  the  ship,  and 
an  order  refu^^ing  its  payment  out  of  a  fund 
in  the  registrv  is  appealable.  The  St.  Paul, 
(C.  C.  A.  2d  Cir.  1921)  271  Fed.  265. 

Vol.  VI,  p.  139,  sec.  17.     [First  ed., 

1916  Supp.,  p.  279.] 

Review  of  action  as  to  restraining  order. — 
Although  a  restraining  order  was  improperly 
granted  and  lacked  compliance  with  some  of 
the  provisions  of  this  section,  yet  the  court 
will  not  examine  into  the  question  where 
criticism  has  become  moot,  such  order  having 
been  superseded  by  a  preliminary  injunction 
and  that  in  turn  by  a  permanent  injunction, 
and  no  injury  appears  to  have  been  done  by 
the  restraining  order.  King  r.  Weiss,  etc., 
Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1920)  266  Fed. 
257. 

VoL  VI,  p.  140,  sec.  19.     [First  ed., 
1916  Supp.,  p.  279.] 

Terms  of  order. — An  injunction  against 
strikers  which  enjoins  not  only  threats  and 
intimidation  against  the  workmen  but  also 
"  all  unlawful  interference "  with  them  is 
not  advisable,  since  it  leaves  the  door  open 
for  controversy  both  as  to  what  is  interfer- 
ence and  what  is  unlawful.  It  is  said  that 
doubtless  words  of  general  import  must  some- 
times be  used  fo  as  to  give  an  order  its  due 
breadth,  but  that  in  most  cases  *more  dis- 
tinctive words  than  these  can  be  selected  and 
the  defendants  thereby  be  more  accurately 
informed  as  to  what  is  forbidden.  King  v. 
Weiss,  etc.,  Mfg.  Co.,  (C.  C.  A.  6th  Cir.  1920) 
266  Fed.  2.57.  See  also  Davis -r.  Henry,  (C.  C. 
A.  6th  Cir.  1920 )  266  Fed.  261. 

Vol.  VI,  p.  141,  sec.  20.     [First  ed., 
1916  Supp.,  p.  280.] 

Constitutionality. —  This  section  is  not  un- 
constitutional as  restricting  the  powers  of 
courts  of  equity  to  issue  injunctions  in  labor 
disputes  between  employers  and  employees. 
Kinloch  Telephone  Co.  t*.  Lo<'al  Union  No.  2, 
(E.  D.  Mo.  1920)  265  Fed.  312.  The  court 
said: 

"  Much  of  the  argument  presented  in  favor 
of  the  unconstitutionality  urged  is  directed 
against  the  lawfulness  of  a  secondary  boy- 
cott. This  point  is  not  involved  in  the  in- 
stant case.  Judpre  Manton,  then  District 
Judge,  and  now  Judge  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  held  that 
this   act   is    constitutional.     Duplex   Co.  r. 
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Peering  (D.  C.)  247  Fed.  loc.  cit.  196.  The 
Buplex  Case  went  by  appeal  to  the  Circuit 
Court  of  Appeals,  and  was  there  affirmed. 
Duplex  Ca  t;.  Deerlng,  252  Fed,  722,  164 
C.  C.  A.  562.  While  no  reference  is  made  in 
the  carrying  opinion  (there  was  a  dissenting 
opinion  by  Judge  Rogers)  to  the  question  of 
the  unconstitutionality  oif  the  act,  I  take  it 
that,  if  the  point  was  urged,  it  was  deemed 
of  no  sufficient  moment  to  render  necessary 
a  discussion  of  it.  Since  the  rule  is  that 
the  statute  attacked  as  unconstitutional  must 
be  held  valid  till  all  reasonable  inferences  of 
its  ffoodness  are  resolved  against  it  (State  i'. 
Baskowitz,  250  Mo.  «2,  156  S.  W.  945,  Ann. 
Cas.  1915A,  477;  State  i;.  Thompson,  144  Mo. 
314,  46  S.  W.  101),  I  feel  constrained  to 
follow  the  Duplex  Case,  supra,  till  some  court 
superior  to  this  i^all  rule  the  matter. 

**  Counsel  for  plaintiffs,  to  sustain  their 
right  to  injunctive  relief  herein,  rely  largely 
upon  the  case  of  Hitchman  Coal  &  Coke  Co.  v, 
Mitchell,  245  U.  S.  229,  SS  Sup.  Ct.  65,  62 
L.  ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas. 
1918iB,  461.  While  the  Hitchman  Case  was 
not  decided  until  three  years  after  the  Clay- 
ton Act  took  effect,  it  was,  however,  begun 
seven  years  before  the  passage  of  that  act. 
If  the  provisions  of  the  Clayton  Act  passed 
under  judgement  in  the  Hitchman  Case,  then 
plaintiffs  have,  upon  the  facts  proven,  clearly 
shown  themselves  entitled  to  the  injunction 
for  which  they  pray.  But  I  cannot  bring  my- 
self to  conclude  that  the  Supreme  Court  of 
the  United  States  held  the  Clayton  Act  in 
judgment  when  it  ruled  the  Hitchman  Case. 
Judge  Trieber  seemingly  held  to  the  view 
that  the  Hitchman  Case  did  not  consider  the 
Clayton  Act.  Kroger  Grocery  Co.  v.  Retail 
Clerks,  gupra.  In  his  view  I  am  constrained 
to  acquiesce. 

**  Many  cases  are  ureed  upon  my  attention, 
which  hold  substantially  to  the  view,  so  force- 
fully expressed  in  Atchison  f.  Gee,  (D.  C.) 
139  Fed.  5^2,  that  there  can  be  no  such  thing 
as  peaceful  picketing,  any  more  than  ther? 
can  be  'chaste  vulgarity,  or  peaceful  mob- 
bing, or  lawful  lynching';  but  of  all  such 
cases  it  is  only  necessary  to  say  that  none 
of  them  held  in  'judgment  the  provisions  of 
the  Clayton  Act.  See  24  Cyc.  838 ;  Erdman  v. 
Mitchell,  207  Pa.  79,  56  Atl.  327,  63  L.  R.  A. 
534,  99  Am.  St.  Rep.  783;  Franklin  Union 
No.  4  f?.  People.  220  HI.  355,  77  N.  E.  176, 
4  L.  R.  A.  (N.  S.)  1001,  110  Am.  St.  Rep. 
248. 

"  Being  constrained  to  follow  the  fairly 
plain  provisions  of  the  Clayton  Act,  I  am  of 
opinion  that  this  case  is  ruled  by  it,  and, 
however  strongly  I  may  heretofore  have  en- 
tertained the  view  that,  when  there  is  com- 
mitted an  irreparable  injury  to  property  and 
when  similar  injury  is  clearly  threatened  and 
no  adequate  remedy  at  law  exists,  equity  may 
grant  relief  by  injunction,  even  as  against 
employes,  I  am  yet  bound  by  this  statute, 
which  I  deem  it  my  plain  duty  to  follow, 
even  to  the  exclusion  of  these  views." 

Scope  of  section. —  This  section  applien  only 
to  disputes  between  employers  and  employees 


and  consequently  does  not  prohibit  the  courts 
at  the  instance  of  a  shipper  from  grantii^  an 
injunction  against  labor  unions  or  their  mem- 
bers restraining  them  from  interfering  with 
interstate  shipments  through  refusal  to  han- 
dle a  shipment  because  brought  to  a  dock  by 
employees  of  a  transfer  company  which  em- 
ploys both  union  and  nonunion  men.  Buyer 
f.  Guillan,  (C.  C.  A.  2d  Cir.  1921)  271 
Fed.  65. 

**  Property  right." —  The  right  of  a  person 
to  continue  his  business  is  a  "  property 
right"  within  the  meaning  of  this  section. 
King  r.  Weiss,  etc.,  Mfg.  Co.,  (C.  C.  A.  6th 
Cir.  1920)  266  Fed.  257.    The  court  said: 

''We  understand  defendants'  counsel  also 
to  take  the  position  that,  since  section  20  of 
the  Clayton  Act  prohibits  an  injunction,  ex- 
cepting in  case  of  injury  to  property  or  prop- 
erty rights,  the  issue  of  the  injunction  waa 
in  con£ct  with  this  act,  because  the  right  of 
the  plaintiff  to  continue  its  business,  free 
from  unlawful  obstruction,  was  neither 
*  property  *  nor  a  *  property  right.'  There  is 
no  sufficient  basis  for  this  contention.  The 
Clayton  Act  did  not  undertake  to  make  new 
definitions  of  *  property  *  and  *  property 
right.'  It  used  these  terms  in  their  then 
accepted  and  well-understood  definitions.  It 
was  dealing  with  the  fact  that  between  the 
recognized  property  right  of  the  employer 
to  conduct  his  business  and  the  other  recog- 
nized right  of  the  employees  to  strike,  more 
or  less  conflict  would  arise;  and  it  was  pre* 
scribing  the  kind  and  degree  of  injury  to  this 
employer's  right  which  should  be  deemed 
rigntly  appurtenant  to  the  employees  con- 
flicting right,  «,nd  which  should  therefore 
not  be  deemed  unlawful.  Ko  court  has  held, 
since  the  passage  of  the  Clayton  Act,  so 
far  as  we  find,  that  it  was  intended  to 
forbid  an  injunction  in  aid  of  an  em- 
ployer's right  to  keep  his  business  running, 
in  any  case  where  the  injury  to  that  right, 
which  the  defendants  were  inflicting,  is  be- 
yond the  limits  which  the  act  purports  to 
authorize.  That  the  right  to  prosecute  a 
lawful  business  without  unlawful  obstruc- 
tion is  either  property  or  a  property  right 
has  always  been  recognized,  and  is  at  the 
foundation  of  equity  jurisdiction  in  this 
entire  class  of  cases." 

"  It  is  settled  that  the  right  of  an  employer 
to  keep  his  business  running  is  a  property 
right  under  section  20  of  the  Clajrton  Act, 
notwithstanding  the  existence  of  a  strike." 
Quinlivan  t?.  Dail-Overland  Co.,  (C.  C.  A.  6th 
Cir.  1921)  274  Fed.  56. 

No  adequate  remedy  at  law. —  Under  this 
section  employees  may  lawfully  strike  in 
violation  of  a  contract  with  their  employer, 
and  may  not  be  enjoined  even  though  the 
strike  results  in  irreparable  injurv  to  the 
employer  without  an  adequate  remedy  at  law 
for  the  redress  of  such  injury.  Kinloch  Tele- 
plione  Co.  V.  Local  Union  No.  2,  (E.  D.  Mo. 
J  620)  265  Fed.  312. 

Rights  of  striking  employees. —  In  Kin- 
loch Telephone  Co.  i7.  Local  Union  No.  2. 
(£.  D.  Mo.   1920)   265  Fed.  312,  the  eoturt. 
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in  commenting  upon  the  rights  of  striking 
employees   under   this  section,  said: 

"  Looking  at  this  law  even  casually,  it 
seems  plain  that  any  employee,  by  virtue  of 
the  provisions  which  I  have  quoted,  may 
singly  (that  is,  by  himself  or  herself)  or 
in  concert  with  others  (that  is,  by  virtue  of 
prearranged  agreement)  terminate  any  rela- 
tion of  employment.  Any  relation  of  employ- 
ment would  seem  to  connote  and  include 
any  contract  of  employment;  that  is,  an 
employment  at  will,  or  an  employment  for 
a  definite  contractual  term,  whether  such 
term  has  or  has  not  expired  by  lapse  of 
time. 

"  Said  act  further  provides  that  any  per- 
son or  persons,  acting  alone  or  together, 
may  by  peaceful  means  advise  or  persuade 
others  —  that  is,  any  employee  —  to  ter- 
minate such  emplo}7nent.  In  order  to  advise 
and  persuade  employees  to  terminate  their 
employment,  and  in  order  to  communicate 
or  obtain,  or  for  the  purpose  of  conununica- 
ting  information,  or  obtaining  information 
as  to  the  existing  fdtuation,  any  person  or 
persons  may  go  to  or  attend  any  place  to 
which  he  or  she  might  have  gone,  if  no 
labor  dispute  existed:  Provided,  he  or  she 
go  in  the  same  way  in  which  he  or  ehe  would 
have  gone  if  no  such  dispute  existed.  And 
all  such  persons  may,  of  course,  peacefully 
assemble,  pending  such  dispute,  in  the  same 
manner  in  which  any  other  citizens  miffht 
assemble  if  no  such  dispute  existed.  Other 
provisions  of  this  act  are,  I  think,  either 
so  plain  and  clear  as  to  call  for  neither 
interpretation  nor  exposition,  or  the  same 
are  not  now  involved  in  this  case. 

"  These  provisions,  of  course,  do  not  confer 
any  right  to  assemble  about  or  to  picket  the 
shop  or  place  of  business  of  any  former 
ftmployer  under  such  circumstances  or  in 
such  numbers  as  to  menace  peace  or  produce 
intimidation  by  reason  of  the  very  fact  of 
numbers.  Xeither  does  it  permit  any  striker, 
or  any  person  acting  in  concert  with  any 
striker,  to  use  physical  force  or  intimidation 
of  any  sort,  or  abuse,  or  duress,  or  any 
threat  of  physical  force,  either  to  the  em- 
ployer, or  to  the  employees  who  are  work- 
ing, or  to  persons  who  are  seeking  employ- 
ment of  the  employer,  or  to  persons  who 
have  business,  or  who  desire  to  transact 
business,  with  the  employer.  So  much,  I 
think,  is  clear  from  the  provisions  of  the  act 
itself,  because,  plainly  the  test  therein  of 
what  may  be  done  is  wl\at  any  ordinary 
citizen  would  have  Ijeen  permitted  to  do  if 
no  labor  dispute  existed.  Stephens  v.  Tele- 
phone Co.  (D.  C.)  240  Fed.  759;  Duplex 
Co.  V.  Deerinsr   (D.  C.)   247  Fed.  192. 

"  *  Peacefully,*  as  used  in  this  act,  means 
peacefully  in  the  strict  sense  of  that  word; 
for  it  will  be  noted  that  the  words  *  peace- 
fully' and  'lawfully*  run  as  red  threads 
through  the  very  warp  and  woof  of  this  act. 
Surely  no  persons  can  be  said  to  act  peace- 
full^,  when  they  crowd  the  streets,  sidewalks. 


or  alleys  near  to  or  adjacent  t-o  the  shop  or' 
place  of  business  under  their  displeasure 
and,  though  silent,  threaten  and  intimidate 
by  numbers.  Neither  can  a  person  be  with- 
in the  peace  or  the  protection  of  this  statute 
when  he  or  she,  singly  or  with  others,  in 
furtherance  of  a  strike,  uses  threats,  abuse, 
profane  or  ol^cene  language,  physical  force, 
or  other  intimidation  to  any  employer,  or  to 
his  agents,  servants,  or  employees,  present 
or  potential,  or  to  tiie  customers,  or  agents 
and  employees  of  customers,  present  or  po- 
tential.*' 

What  constitutes  lawfal  and  peaceful  ac* 
tions  by  strikers. —  Regarding  the  test  as  to 
what  constitutes  lawful  and  peaceful  acts 
by  striking  employees,  the  court  in  Langer- 
berg  Hat  Co.  v.  United  Oloth  Hat,  etc., 
Makers,  (£.  D.  Mo.  1920)  266  Fed.  127,  said: 

"  Lately,  this  courts  in  the  case  of  Kinloch 
Telephone  Co.  et  hi.  v.  Local  Union  No.  2 
of  International  Brotherhood  of  Electrical 
Workers,  265  Fed.  312,  took  occasion  to  dis- 
cuss some  of  the  things  which  cannot  law- 
fully be  done  by  strikmg  employees  as  well 
as  many  of  the  things  which  those  employees 
may  lawfully  do.  In  that  case  I  took  occa- 
sion to  lay  down  a  test  of  what  is  lawful 
and  what  is  peaceful,  by  stating  that  to 
mv  mind  the  plain  and  simple  language  of 
the  Clayton  Act  (38  Stat.  730)  itself  dis- 
closes what  is  lawful  and  what  is  peaceful; 
conversely,  *  he  who  runs  may  read '  what 
is  unlawful  and  what  is  unpeaceful. 

"The  test  which  I  stated  in  that  case, 
•and  which  I  now  repeat  (and  that  test  is 
almost  in  the  language  of  the  Clayton  Act 
itself)  could  be  put  in  the  form  of  a  ques- 
tion: Would  any  ordinary  citizen  be  per- 
mitted to  do  the  acts  complained  of  in  this 
case,  if  no  strike,  or  labor  dispute,  existed? 
If  he  could  do  those  things,  absent  a  strike, 
then,  of  course,  he  could  do  them,  present 
a  strike;  in  other  words,  if  any  ordinary 
citizen,  when  no  strike  exists,  can  do  a  given 
act  against  the  rights,  person,  peace,  or 
property  of  another,  and  not  commit  thereby 
a  breach  of  the  peace,  or  an  act  of  law- 
lessness, then  the  striking  employee  can  do 
the  same  act  when  there  is  a  strike  existing. 

"  Injunction,  when  brought  by  an  employer 
against  an  employee  reaches  only  such  acts 
as  fall  without  the  pale  of  the  test  which  I 
have  stated  above.  In  the  face  of  so  simple 
a  rule,  it  is  almost  incomprehensible  why 
men  and  women,  possessing  the  capacity  to 
reason  from  cause  to  eflTect,  can  so  blind 
themselves  with  their  own  self-interests  as 
to  contend,  in  case  of  a  strike,  for  the  al- 
leged right  to  outrageously  violate  the  peace, 
person,  property,  and  rights  of  others  with 
whom  their  interests  may  for  the  time 
clash.*' 

Legalizing  secondary  boycott. —  Injunctive 
relief  to  a  manufacturer  against  concerted 
action  which  meml)ers  of  labor  organiza- 
tions, standing  in  no  employment  relation 
with   it,  past,  present,  or  prospective,  have 
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J.  Necessity  of  Compliance  with  iSTATi:rE 

1.  In  General  (p.  161) 

The  proviso  in  this  section  applies  polely 
to  cases  for  which  at  the  time  of  the  pasFage 
of  the  act  a  lesser  period  than  six  montbh 
for  writs  of  error  and  appeals  existed.  Maple 
V.  Union  Pac.  R.  Co.,  (C.  C.  A.  8th  Cir. 
1920)   264  Fed.  89. 

II.  Whew  Time  Begins  to  Run    (p.   162) 

Where  a  judgment  was  entered  on  June  3, 

1919,  it  was  held  that  the  period  of  six 
months  expired  with  December  3,  1919,  and 
that  the  subsequent  signing  on  January  22, 

1920,  on  the  order  book  of  the  court,  of 
the  record  of  the  proceedings  of  June  3, 
1919,  upon  the  special  reasons  stated  there- 
for, in  no  way  changed  the  rights  of  either 
of  the  parties.  Kllicott  Mach.  Corp.  i\  Vogt 
Bros.  Mfg.  Co.,  (W.  D.  Ky.  1920)  267  Fed. 
934. 

Filing  assignment  of  errors. —  In  Benjamin 
«•.  Buell,  (C.  C.  A.  7th  Cir.  1920)  268  Fed. 
792,  the  appeal  was  prayed  and  allowed  ani 
liond-  filed  within  due  time,  but  assignment 
of  errors  was  not  filed  for  more  than  ^is 
months  after  entry  of  decree,  and  appellee 
moved  to  dismiss  the  appeal  on  the  ground 
that  under  rule  11  of  the  court  the'  filing 
of  the  assignment  of  errors  was  jurisdic- 
tional, and  unless  filed  within  the  statutory 
six  months  there  was  properly  no  appeal. 
The  court  said:  "We  think  the  rule  itself 
negatives  such  conclusion,  in  that  it  pro- 
vides that  under  certain  circumstances  the 
court  may  notice  errors  not  assigned  at  all, 
and  hence  in  its  discretion  may  consider  an 
appeal  even  without  assignment  of  errors, 
thus  clearly  indicating  that  the  provisions 
of  the  rule  respecting  assignment  of  errors 
are  not  jurisdictional.  In  Hultberg  v.  An- 
derson, 203  Fed.  853,  122  C.  C.  A.  171,  this 
court  held  that,  notwithstanding  the  rule 
requiring  assignment  of  errors  to  be  first 
filed,  prior  filing  was  not  jurisdictional,  and 
failing  to  so  file  did  not  vitiate  an  appeal 
otherwise  properly  taken.  The  motion  to 
dismiss  the  appeal  is  denied.'' 

III.  Computation  or  Time  (p.  163) 

The  court  on  appeal  in  computing  the  time 
h  bound  by  the  recitals  in  the  record  as  to 
the  time  when  the  judgment  was  entered. 
Texas  Co.  <?.  American  Trade  Developing  Co.. 
(C.  C.  A.  5th  Cir.  1921)   272  Fed.  670. 

This  section  is  not  modified  by  section  6  of 
the  Act  of  September  6,  1916  (1918  Supp. 
p.  422).  Maple  r.  Union  Pac.  R.  Co.,  (C.  C. 
A.  8th  Cir.  1920)  284  Fed.  89. 

Vol.  VI,  p.  163,  sec.  997.     [First  ed., 

vol.  IV,  p.  605.] 

II.  Allowance  of  writ  of  error. 
IX.  Records. 
XI.  Filing  of  assignment  of  errors. 

II.  Allowance  of  Writ  of  Errob  (p.  165) 

In  general.- -  Ordinarily  a  writ  of  error  is 
likely  to  be  granted  as  of  course,  thereby 
Inaving  the  question  of  its  jurisdiction  to  b^ 


determined  by  the  appellate  tribunal,  but 
when  the  queMion  is  raised  before  the  district 
judge  it  is  net^ssary  for  that  judge  to  deter- 
mine the  right  to  the  writ.  Ellicott  Mach. 
Corp.  V.  Vogt  Bros.  Mfg.  Co.,  (W.  D.  Ky. 
1920)  267  Fed.  934. 

IX.   R£CX)RDB    (p.   166) 

Essentiil  parts  of  record. — A  motion  for  a 
new  trial,  being  addressed  to  the  discretion 
of  the  trial  court,  is  not  properly  a  part  of 
the  record  for  review  under  this  section. 
Ford  Motor  Co.  r.  Hotel  Woodward  Co., 
(C.  C.  A.  2d  Cir.   1921)    271  Fed.  626. 

XI.  Filing  op  Assignment  of  Kbsobs 

(p.  167) 

Criminal  cases. —  While  it  is  the  general 
rule  that  where  there  are  no  objections  or 
exceptions  to  the  evidence  the  judgment  can- 
not DC  reviewed,  yet  there  is  a  firmly  estab- 
I'fhed  exception  that  in  criminal  cases,  where 
the  life  or  liberty  of  the  citizen  is  at  stake, 
the  courts  of  the  United  States,  in  the  exer- 
cise of  a  sound  discretion,  may  notice  and 
relieve  from  radical  errors  in  the  trial  which 
appear  to  have  been  seriously  prejudicial  to 
the  rights  of  the  defendant,  although  the 
questions  they  present  were  not  properly 
raised  or  preserved  by  objection,  exception, 
request,  or  assignment  of  error.  McNutt  r. 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  267  Fed. 
670. 

Opinion  of  court  as  basis  of  assigameiit 
of  error. —  The  opinion  of  the  court  below 
cannot  form  the  oasis  of  an  assignment  of 
error  and  assignment  of  error  based  on  snch 
opinion  presents  nothing  for  review,  as  the 
opinion  may  be  wrong  and  still  the  judgment 
be  right.  StofTregen  r.  Moore,  <C.  C.  A.  8th 
Cir.  1921)  271  Fed.  680. 

Incorporation  in  record  by  bill  of  ezoep- 
tions. —  The  rule  that  errors  in  ruling^  of 
law  occurring  in  the  course  of  the  trial  can- 
not be  considered  on  writ  of  error  unless 
incorporated  into  the  record  by  bill  of  excep- 
tions has  no  application  when  the  errors 
assigned  are  wholly  those  alleged  to  have 
been  committed  by  an  intermediate  appellate 
court,  even  though  such  court  has,  like  the 
supreme  court  of  Port  Rico,  power  to  review 
the  evidence,  to  make  new  findings  of  fact 
thereon,  and  to  enter  such  judgment  as  to  it 
may  seem  proper.  Ana  Maria  Sugar  Co.  r. 
Quinones,  (1920)  254  U.  S.  245,  41  S.  Ct. 
no,  65  U.  S.  (L.  ed.)  — ,  affirming  (C.  C  A. 
1st  Cir.  1918)  251  Fed.  499,  163  C.  C.  A.  493. 

Vol.  VI,  p.  180,  sec.  1.     [First  ed., 

1912  Supp.,  p.  265.] 

Applicable  to  federal  appeals  only.— This 
and  the  following  section  have  no  application 
to  appeals  in  state  courts.  Chance  ^^  Hawk- 
inson,   (Minn.  1921)   182  N.  W.  911. 


Vol.  VI,  p.  187,  sec.  1000. 

ed.,  vol.  IV,  p.  612.] 

X.  Damages  and  costs. 
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XI.  Judgment. 
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X.  Damages  and  Costs  (p.  191) 

Costs. —  To  the  same  effect  as  the  original 
annotation,  see  Oehring  v.  Fox  Typewriter 
Co.,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  682,  12 
A.  L.  R.  718. 

XI.  Judgment  (p.  192) 

District  courts  have  power  to  render  sum- 
mary judgments  on  supersedeas  bonds,  statu- 
tory in  form,  given  under  this  section  and 
rule  13  of  the  Circuit  Court  of  Appeals.  Me- 
dusa Concrete  Waterproofing  Co.  r.  McCor- 
mick  Waterproofing  Portland  Cement  Co., 
(C.  C.  A.  7th  Cir.  1920)  266  Fed.  981. 

Vol.  VI,  p.  192,  sec.  1001.    [First 

ed.,  vol.  IV,  p.  615.] 

Application. —  W^hile  the  section  is  collo- 
cated with  others  relating  to  appeals,  its 
terms  are  broad  enough  to  cover  any  process 
in  law  issuing  from  a  district  court.  U.  S. 
r.  Kinney,  (£.  D.  Pa.  1920)  264  Fed.  542. 

United  States  interpleading  on  rule  under 
state  statute. —  Where  the  United  States 
filed  a  claim  with  the  marshal  for  goods 
levied  on,  and  the  court  on  application  of 
the  marshal  made  absolute  a  rule  for  an 
interpleader  under  the  Pennsylvania  statute 
requiring  a  bond,  it  was  held  that  the  state 
act  must  be  complied  with.     The  court  said: 

"In  section  1001,  as  applied  to  the  pres- 
ent case,  it  is  distinctly  confined  to  the  nar- 
row sense  of  process  in  law  issuing  from  a 
court  by  the  United  States,  and  therefore 
does  not  include  all  proceedings  to  which 
the  United  States  is  a  party. 

''Statutory  interpleader  proceedings  in 
Pennsylvania  are  intended  for  the  protec- 
tion of  the  sheriff  where  he  has  made  a  levy 
upon  goods  and  chattels  as  the  property  of 
the  defendant  in  the  execution  and  a  third 
party  claims  property  in  the  goods  and  chat- 
tels seized  and  taken  in  execution.  If  the 
court  makes  the  rule  absolute,  the  claimant, 
it  is  required,  shall  give  bond  that  he  shall 
maintain  his  title,  in  order  to  have  the  goods 
and  chattels  delivered  to  him. 

**  If  '  process '  is  taken  in  a  sufiSciently 
broad  sense  to  include  the  order  making  the 
rule  absolute  in  the  present  case,  it  is  still  not 

grocess  issuing  from  the  court  *'  Dy  the  United 
tates,'  but  process  issuing  from  the  court 
by  the  marshal.  The  issue  may  be  framed 
and  the  interpleader  proceedings  may  be 
prosecuted  by  the  United  States  without  the 
giving  of  the  bond.  The  act  is  in  the  alter- 
native. While  under  its  provisions  the 
sheriff,  upon  the  claimant  entering  bond,  is 
required  to  deliver  the  goods  and  chattels 
to  him,  yet  if  the  claimant  fails  to  give  bond, 
but  files  his  statement  of  title  within  the 
time  specified  in  the  act,  the  court  may 
direct  a  sale  of  the  goods  and  chattels,  and 
the  proceeds  may  be  paid  into  court  to  await 
the  determination  of  the  issue.  The  money 
in  court  is  substituted  for  the  goods  and 
chattels.  If  a  bond  is  given,  it  is  as  secu- 
rity 'to  answer  in  damages'  if  the  claimant 


shall  not  maintain  its  title.  If  section  1001, 
therefore,  applied  to  any  process  in  a  pro- 
ceeding to  which  the  United  States  is  a 
party,  the  United  States  would  not  be  re- 
quired to  give  bond  in  the  present  case  be- 
cause it  is  an  undertaking  to  answer  in  dam- 
ages or  costs.  As  section  1001,  however,  tak- 
ing '  process '  in  its  broadest  sense,  applies 
only  to  process  issued  from  the  court  by  the 
United  States,  the  present  proceeding  is  held 
not  to  be  within  its  terms,  and  the  plaintiff's 
motion  for  an  order  on  the  marshal  directing 
the  sale  of  the  goods  and  chattels  levied 
upon  will  be  granted  in  accordance  with  the 
provisions  of  the  Pennsylvania  Interpleader 
Act."  U.  S.  r.  Kinney,  (E.  D.  Pa.  1920)  204 
Fed.  542. 

Vol.  VI,  p.  205,  sec  700.    [First  ed., 
vol.  IV,  p.  460.] 

II.  Waiving  a  jury. 

2.  Waiver  without  written  stiplation. 
rV.  Findings  and  review. 

1.  In  general. 

2.  General  findings. 

3.  Qeneral  and  special  findings, 

a.  In  general* 

b.  Effect. 

V.  Special  findings  and  agreed  statements  of 
facts. 

4.  What  constitutes. 

6.  Effect. 

7.  Questions  reviewable, 
VI.  Rulings  and  excepions. 

1.  Necessity. 

4.  Bill  of  exceptions. 

II.  Waiving  a  Jury 

2.  Waiver  Without  Written  Stipulation 

(p.  208) 

Where  there  is  no  written  stipulation 
waiving  a  jury  trial,  the  appellate  court 
has  no  jurisdiction  to  review  any  question 
on  a  writ  of  error,  except  those  which  arise 
on  the  process,  pleadings,  or  judgment.  tSt. 
Louis,  Southwestern  R.  Co.  r.  Road  Imp. 
Dist.  No.  2,  (C.  C.  A.  8th  Cir.  1920)  205 
Fed.  624. 

IV.  FiNDmGS  Ain>  Review 
1.  Jn  General  (p.  211) 

The  findings  and  judgment  of  the  trial 
court,  to  which  no  objection  or  exception  was 
taken,  being  to  the  effect  that  the  defendant 
company  was  not  engaged  in  interstate  com- 
merce, and  therefore  not  subject  to  the  pro- 
visions of  the  Federal  Hours  of  Service  Act, 
are  conclusive  on  writ  of  error.  U,  S.  r. 
Columbia,  etc.,  R.  Co.,  (C.  C.  A.  9th  Cir. 
1921)    274  Fed.  625. 

The  action  of  the  parties  in  praying  the 
court  for  binding  instructions  in  their  favor 
rcf/pectively  on  a  matter  involving  a  fact 
is  equivalent  to  a  joint  request  for  a  finding 
tf  fact  by  the  court,  and  when  the  court, 
acting  upon  such  request,  directs  the  jury 
to  find  for  one  of  the  parties,  both  are  con- 
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eluded    on    its    finding.      Richnian    r.    Mul- 
cahy,  (C.  C.  A.  3d  Cir.  1921)  269  Fed.  78«. 

The  coiort's  findings  upon  questions  of  fact, 
a  jury  having  been  waived,  are  not  nubject 
to  revision  by  a  reviewing  court,  if  there 
was  any  evidence  upon  which  such  findings 
could  be  made.  Mayes  v.  Jonef<,  (C.  C.  A. 
6th  Cir.  1921)  270  Fed.  121;  Kissel  Motor 
Car  Co.  V.  Walker,  (C.  C.  A.  5th  Cir.  1921) 

270  Fed.  492. 

Where  a  case  is  tried  with  a  jury  waived 
the  findings  of  fact  by  the  court  have  the 
force  and  effect  of  a  jury's  verdict,  and  if 
based  on  any  supporting  evidence  are  con- 
clusive on  the  court  reviewing  by  writ  of 
error.  Litchfield  First  Nat.  Bank  r.  Pipe, 
etc..  Supply  Co.,  (C.  C.  A.  2d  Cir.  1921 )  272 
Fed.  105. 

Where  there  was  no  request  by  a  party, 
before  the  court  below  rendered  its  judg- 
ment, to  find  facts  in  his  favor,  or  to  de- 
clare the  law  in  his  favor,  and  hence  no 
ruling  by  the  court,  there  is  nothing  for 
review  by  the  appellate  court,  and  the  judg- 
ment of  the  court  below  will  be  affirmed. 
McCIay  i?.  Fleming,  (C.  C.  A.  8th  Cir.  1921) 

271  Fed.  472. 

Findings  by  referee. —  The  findings  of  fact 
by  a  referee  are  binding  on  appeal,  the  court 
bein|5  concerned  only  as  to  whether  the  con- 
clusions of  law  are  supported  by.  such  find- 
ings. Aronstam  v.  All-Russian  Cent.  Union, 
etc.,  (C.  C.  A.  2d  Cir.  1920)  270  Fed.  460. 

The  District  and  Supreme  Courts  of  Porto 
Rico,  being  familiar  with  the  local  law,  their 
findings  on  the  testimony  and  involvinff 
mixed  law  and  fact,  should  not  be  disturbed 
bv  the  Circuit  Court  of  Appeals  unless 
plainly  wrong.  Fordham  t\  Marrero,  (C.  C» 
A.  Ist  Cir.  1921)   273  Fed.  61. 

2.  General  Findings  (p.  212) 

A  general  finding  cannot  be  reviewed  on 
a  writ  of  error  in  the  absence  of  exception 
to  a  ruling  made  in  the  progress  of  the 
trial.  Gulf,  etc.,  K.  Co.  r.  Clement  Grain 
Co.,  (C.  C.  A.  5th  Cir.  1920)  268  Fed.  535. 

In  the  absence  of  special  findings  of  fact 
by  the  court  below,  its  general  finding  has, 
under  U.  S.  Rev.  Stat.  §  649  [6  Fed.  Stat. 
Ann.  (2d  ed.)  130],  the  effect  of  a  verdict 
of  a  jury,  and  is  conclusive  upon  all  matters 
of  fact,  and  there  being  no  exceptions  to  rul- 
ings of  law  in  the  progress  of  the  trial,  the 
review  in  the  Federal  Supreme  Court  ia, 
under  this  section,  limited  to  the  question  of 
tlie  sufficiency  of  the  complaint,  v'icksburg, 
etc.,  R.  Co.  V.  Anderson-Tullv  Co.,  (1921) 
2r.6  U.  S.  — ,  41  S.  Ct.  524,  6r/lT.  S.  ( L.  ed.) 
— ,  affirming  (C.  C.  A.  5th  Cir.  1920)  261 
Fed.   741. 

Where  the  master  and  trial  court  agree 
on  the  findings  of  fact,  they  are  conclusive 
on  the  appellate  court,  where  there  is  any 
eubstantittl  evidence  to  support  them.  Mid- 
land Bridge  Co.  c.  Ilouston.  etc.,  R.  Co.,  (C. 
C.  A.  5th  Cir.  1920)   268  Fed.  931. 

The  rule  is  said  to  be  elementary  that 
the  findings  of  the  master,  confirmed  by  the 


court,  are  entitled  to  great  weight,  and  will 
be  followed,  if  there  has  been  no  serious  mis- 
take made  in  the  consideration  of  the  evi- 
dence, or  in  the  application  of  the  law  to 
the  facts  found.  Meyer  t?.  Ritter,  (C.  C.  A.' 
8th  Cir.  1920)  268  Fed.  937. 

The  findings  of  fact  by  a  chancellor  are 
highly  persuaBive  to  the  reviewing  court, 
and  will  not  be  disturbed  except  for  manifest 
error.  Manning  r.  American  Security,  etc., 
Co.,   (App.  Cas.  D.  C.  1921)  269  Fed.  710. 

A  finding  as  to  salvage  will  not  be  dis- 
turbed on  appeal  where  there  is  sufficient 
evidence  to  warrant  euch  finding.  The  Ferm, 
(C.  C.  A.  5th  Cir.  1920)  268  Fed.  518. 

3.  General  and  Special  Findings 

a.  In  General   (p.  214) 

Refusal  to  make  special  findings. —  On  the 
trial  of  an  action  at  law  without  a  jury, 
it  is  not  error  for  the  court  to  refuse  to 
make  special  findings.  U.  S.  v.  Columbia, 
etc.,  R.  Co.,  (C.  C.  A.  9th  Cir.  1921)  274 
Fed.  625. 

b.  Effect   (p.  215) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Walsh  Constr. 
Co.  r.  Cleveland,  (N.  D.  Ohio  1920)  271  Fed. 
701. 

To  the  Fame  effect  as  the  second  paragraph 
of  original  annotation,  see  Huhn  t*.  Strong- 
Srott  Mfg.  Co.,  (C.  C.  A.  8th  Cir.  1920)  265 
Fed.  638;  American  Trading  Co.  r.  Steele, 
(C.  C.  A.  9th  Cir.  1921)  274  Fed.  774. 

V.  Special    Findings    and    Agreed    Statb- 
MENT8  OF  Facts 

4.  What  Constitutes    (p.  217) 

The  facts  found  by  the  Interstate  Com- 
merce Commission  in"  a  reparation  proceed- 
ing were  not  so  adopted  by  the  district  court 
in  a  suit  upon  the  reparation  order  as  to 
become  special  findings  of  fact  by  the  court, 
^hich  may  be  reviewed  by  the  federal  Su- 
preme Court  without  exception  taken,  merely 
because  the  court  found  that  the  report 
and  order  of  the  commission  constituted 
prima  facie  evidence  of  the  facts  therein 
stated,  and  entered  judgment  in  favor  of 
plaintiff  for  the  amount  of  the  order,  with 
interest  and  attorneys'  fees.  Virfcsburg,  etc., 
R.  Co.  V.  Anderson-Tully  Co.  (1921)  256 
U.  S.  — .,  41  S.  Ct.  624,  66  U.  S.  (L.  ed.) 
— ,  affirming  (C.  C.  A.  5th  Cir.  1920)  261 
Fed.  741. 

0.  Effect    (p.  219) 

Special  findings  if  they  are  sustained  by 
any  substantial  evidence  are  conclu:»ive  on 
the  circuit  court  of  appeals.  U.  S.  V. 
Pennsylvania,  etc..  Dock  Co.,  (C.  C.  A.  6th 
Cir.   1921)    272  Fed.   839. 

7.  Questions   Hevieipable    (p.    219) 

To  the  same  effect  as  the  first  paragraph 
of  the  original  annotation,  see  Stoffregen 
r.  Moore,  (C.  C.  A.  8th  Cir.  1921)  271  Fed. 
680. 
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The  Circuit  Court  of  Appeals  cannut  con- 
sider ''  additional  facts  not  found  by  the 
court"  but  must  confine  its  consideration 
of  the  case  solely  to  the  special  findings  of 
fact  made  by  the  trial  court.  U.  S.  v, 
Pennsylvania,  etc.,  Dock  Co.,  (C.  C.  A.  6th 
Cir.  1921)  272  Fed.  839. 

VI.  Rulings  and  Exceptions 

1.  Necessity    (p.  221) 

To  the  same  effect  as  the  first  paragraph  of 
the  original  annotation,  see  Stoffregen  v, 
Moore,  (C.  C.  A.  8th  Cir.  1921)  271  Fed.  680, 
Liberty  Oil  Co.  r.  Condon  Nat.  Bank,  (C. 
C.  A.  8th  Cir.  1921)  271  Fed.  928.  Northrup 
Nat.  Bank  v.  Title  Guaranty,  etc.,  Co.,  (C. 
C.  A.  8th  Cir.  1921)   271  Fed.  952. 

Where  after  a  full  hearing  and  submission 
of  the  issues  of  fact  and  law  the  court  has 
filed  its  findings  of  fact  and  conclusion  that 
judgment  must  be  entered  for  defendant  it 
is  too  late  for  the  first  time  to  take  excep- 
tions to  the  rulings  of  the  qpurt  on  the 
issues  tried,  where  no  requests  for  findings 
or  for  modifications  of  findings  were  made 
by  the  plaintiff  until  subsequent  to  the  close 
of  the  trial.  Such  subsequent  requests  and 
rulings  thereon  are,  like  motions  for  new 
trials  after  verdicts  and  the  rulings  there- 
on, discretionary  with  the  trial  court,  and 
are  not  subject  to  review  in  the  federal 
appellate  courts.  U.  S.  v.  Atchison,  etc.,  R. 
Co.,    (C.  C.  A.  8th  Cir.   1921)    270  Fed.   1. 

4.  BiU  of  Eafcepiiana  (p.  223) 

The  opinion  of  the  court  cannot  take  the 
place  of  a  bill  of  exceptions.  Texas  Ranger 
Producing,  etc.,  Co.  t\  Robinson,  (C.  C.  A. 
6th  Cir.  1921)  272  Fed.  453. 

Vol.  VI,  p.  224,  sec.  701 .     [First  ed., 
vol.  IV,  p.  458.] 

Modif3^g  judgment. —  The  Circuit  Court 
of  Appeals  has  the  power  to  increase  or 
diminish  a  salvage  award  made  by  the  lower 
court.  The  High  aiff,  (C.  C.  A.  2d  Cir. 
1921)    271  Fed.  202. 

Vol.  VI,  p.  230,  sec.  1011.    [First 

ed.,  vol.  IV,  p.  624.] 

I.  Matters  reviewable  generally. 
V.  Questions  of  fact  and  evidence. 

I.  Matters  Reviewable  Generally 

(p.  230) 

Under  the  provisions  of  this  section  the 
Circuit  Court  of  Appeals  has  no  authority 
to  disturb  the  finding  of  the  jury  on  a  ques- 
tion of  fact,  if  there  is  any  evidence  to  sus- 
tain the  verdict.  Tate  t*.  Baugh,  (C.  C.  A. 
6th  Cir.  1920)    264  Fed.  892. 

Where  a  jury  trial  was  waived  and  special 
findings  of  fact  were  made  in  favor  of  the 
defendants,  and  where  at  the  close  of  the 
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te^itimony  plaintiff  in  error  made  no  request 
for  a  finding  in  its  favor  on  the  issues,  and 
made  no  motion  or  request  presenting  to 
the  trial  court  the  question  of  law  whether 
there  was  substantial  evidence  to  sustain 
findings  for  the  defendant,  the  suflBiciency 
of  the  evidence  to  support  the  findings  is 
not  open  to  review  in  the  Court  of  Appeals. 
Pabst  Brewing  Co.  r.  £.  Clemens  Uorst  Co., 
(C.  C.  A.  9th  Cir.  1920)    264  Fed.  909. 

The  Circuit  Court  of  Appeals  in  cases  in- 
volving life  or  liberty  will  not  permit  an 
error  in  procedure,  even  though  it  be  sub- 
stantial, to  result  in  manifest  injustice,  with 
consequent  loss  of  liberty  or  of  life.  Hol- 
land V.  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  2AB 
Fed.  244. 

V.  Questions  op  Fact  and  Evidence 

In  general. —  To  the  same  effect  as  the 
original  annotation,  see  American  Film  Co. 
r.  Moye,  (C.  C.  A.  9th  Cir.  1920)  267  Fed. 
419;  Howard  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1921)   271  Fed.  301. 

The  findings  made  by  the  jury  when  they 
have  some  evidence  to  support  them  are 
controlling  on  appeal.  Champion  Spark 
Plug  Co.  V.  Automobile  Sundries  Co.,  (C. 
C.  A.  2d  Cir.  1921)   273  Fed.  74. 

If  the  verdict  is  sustained  by  any  sub- 
stantial evidence,  it  is  conclusive  upon  the 
Circuit  Court  of  Appeals,  regardless  of  the 
claim  of  the  plaintiff  in  error  that  upon  all 
the  evidence  the  verdict  should  have  been 
one  of  acquittal  upon  this  count.  Rose  v. 
U.  8.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed. 
245. 

The  verdict  of  a  jury  when  based  on 
sufficient  evidence  cannot  be  disturbed  on 
appeal  because  the  evidence  was  contradic- 
tory. Glynn  v.  May,  (C.  C.  A.  7th  Cir. 
1921)    271   Fed.  464. 

Where  each  of  the  parties  moves  that  the 
court  direct  a  verdict,  a  judgment  based 
thereon  will  not  be  disturbed,  if  there  be 
evidence  to  support  it.  A  conflict  in  evi- 
dence becomes  immaterial.  Lockhart  t*.  Tri- 
9tate  Loan,  etc.,  Co.,  (C.  C.  A.  5th  Cir. 
1920)    268   Fed.  523. 

Weight  of  evidence. —  To  the  same  effect 
as  the  original  annotation,  see  Ramsey  v. 
U.  S.,  (C.  C.  A.  6th  Cir.  1920)  268  Fed. 
826;  Railroads  f.  Revnolds,  (C.  C.  A.  6th 
Cir.  1920)  268  Fed.  948;  Di  Preta  r.  U.  S., 
(C.  C.  A.  2d  Cir.  1920)  270  Fed.  73;  R  B. 
Hamilton,  etc.,  Co.  v.  Moss-Jellico  Coal  Co., 
(C.  C.  A.  6th  Cir.  1921)  271  Fed.  237; 
Degnan  v.  V.  S.,  (C.  C.  A.  2d  Cir.  1921) 
271  Fed.  291;  Loblowski  v.  V.  S.,  (C.  C.  A. 
2d  Cir.  1921)  271  Fed.  294;  Columbia  Aid 
Assoc,  f?.  Sprague,  (App.  Cas.  D.  C.  1921) 
271  Fed.  381. 

The  Circuit  Court  of  Appeals  has  no 
authority  under  this  section  to  pass  on  the 
weight  of  the  evidence.  If  there  is  any  sub- 
stantial evidence  to  support  the  verdict  of 
the   jury   the   judgment   of   the   trial    court 
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must  be  affirmed.     Davidson  r.  U.  S.,   (C.  C. 
A.  ftth  Cir.   1921)    274  Fed.  285. 

An  assignment  of  error  on  the  ground  of 
the  insufficiency  of  the  evidence  will  not  be 
further  considered  where  the  record  is  bar- 
ren of  any  demurrer  to  the  evidence  or  of 
any  request  for  a  directed  verdict  and  from 
a  careful  consideration  of  the  evidence  il  is 
clear  that  no  injustice  in  the  result  was 
reached.  Holland  t?.  U.  S.,  (C.  C.  A.  Sth 
Cir.   1»20)    268  Fed.   244. 

Where  a  defendant  in  a  criminal  case  did 
not  preserve  his  right  to  secure  a  review  in 
the  Circuit  Court  of  Appeals  of  the  question 
of  the  sufficiency  of  the  evidence  to  support 
the  verdict,  that  court  will  not  exercise  ite 
discretion  to  refverse  a  judgment  or  grant  a 
new  trial  where  the  evidence  tends  to  cor- 
roborate admissions  made  by  him  and  the 
court  is  convinced  that  no  grave  error  was 
committed  or  that  his  punishment  would  be 
gross  injustice.  Sturtz  v.  U.  S,,  (C.  C.  A. 
Sth  Cir.   1920)    268  Fed.  350. 

Questions  as  to  verdict  being  excessive. — 
To  the  same  effect  as  the  original  annotation, 
see  American  Film  Co.  t*.  Moye,  (C.  C.  A. 
9th  Cir.   1920)    267  Fed.  419. 

Where  there  was  no  error  in  the  admission 
of  testimony  or  in  the  charge  of  the  court 
on  the  subject  of  damages  the  amount 
awarded  is  not  reviewable.  Ford  Motor  Co. 
17.  Hotel  Woodward  Co.,  (C.  C.  A.  2d  Cir. 
1921)    271  Fed.  625. 

Findings  of  fact  by  the  trial  court  are 
not  reviewable.  Stotfregen  v,  Moore,  (C. 
C.  A.  Sth  Cir.  1921)  271  Fed.  680. 

The  general  finding  of  the  court  below  on 
the  facSs,  a  trial  by  junr  bein^  waived,  is 
binding  on  appeal.  U.  S.  v.  One  Diamond 
Necklace,  (C.  C.  A.  2d  Cir.  1920)  267  Fed. 
696. 

**  It  is  the  settled  law  of  the  federal  courts 
that,  where  a  chancellor  has  made  his  find- 
ings of  fact  and  decree  on  conflicting  evi- 
dence, they  will  be  treated  as  presumptively 
correct  by  an  appellate  court,  and  will  not 
be  disturbed,  unless  an  obvious  error  has 
intervened  in  the  application  of  the  law,  or 
some  serious  mistake  has  been  made  in  the 
consideration  of  the  evidence."  Porto  Rico 
Min.  Co.  V.  Conklin,  (C.  C.  A.  Sth  Cir.  1921) 
271  Fed.  570. 

Findings  of  fact  by  a  master,  approved  by 
the  trial  court,  are  well  nigh  controlling  on 
appeal,  if  there  is  any  substantial  evidence 
to  support  them.  Stockley  v.  U.  S.,  (C.  C. 
A.  5th  Cir.  1921)  271  Fed.  632. 

Special  findings. —  The  making  of  special 
findings  of  facts  in  an  action  at  law  tried 
by  the  court  on  a  waiver  of  a  jury  is  dis- 
cretionary with  the  trial  court,  and  its 
action  in  making  such  findings,  in  refusing 
to  make  requested  findings,  or  in  refusing 
to  amend  findings  made,  is  not  subject  to 
exception,  or  to  a  subsequent  review  in  a 
federal  appellate  court.  U.  S.  r.  Atchison, 
etc.,  R.  Co.,  (C.  C.  A.  Sth  Cir.  1921)  270 
Fed.  1. 


Vol.  VI,  p.  234,  sec.  10.     [First  ed., 
vol.  IV,  p.  428.] 

I.  Disposition  of  Case  on  Appeal  or  Writ 
OF  Error  (p.  235) 

Remand  of  admiralty  caae. — ^An  appeal  in 
an  admiralty  case  being  a  new  trial,  the 
court  will  not  send  the  case  back  In  order 
that  evidence  may  be  given.  The  St.  Johns 
N.  F.,  (C.  C.  A.  2d  Cir.  1921)  272  Fed.  673. 

Remand  with  directions. —  The  court  may 
remand  a  case  with  direction  as  to  a  reduc- 
tion of  the  amount  of  the  judgment.  Walker 
r.  Gulf,  etc.,  R.  Co.,  (C.  C.  A.  Sth  Cir.  1921) 
269  Fed.  885. 

Where  a  petition  for  rehearing  and  for 
modification  of  the  judgment  of  the  court 
has  been  filed  by  the  appellee,  and  it  appears 
therefrom  that  the  appellee  does  not  desire 
to  prsent  additional  testimony,  nor  does  it 
wish  a  new  trial,  but  is  willing  to  stand  on 
the  record  as  made,  and  that  it  prefers,  in- 
stead of  a  ruling  granting  a  new  trial,  a 
decision  reversing  the  judgment  of  the  lower 
court  and  directing  that  court  to  enter  judg- 
ment for  the  appellants,  in  order  that  it  may 
carry  the  case  to  the  Supreme  Court  o(  the 
United  States  without  further  delay,  it  has 
been  held  that  the  petition  should  be  granted. 
National  League,  etc.,  v.  Federal  Baseball 
Club,  (App.  Cas.  D.  C.  1921)  269  Fed.  681, 

Mandate  to  add  interest. —  In  case  of  a 
mandate  to  the  district  court  directing  it  to 
modify  its  decree  by  the  addition  of  interest 
to  the  amount  recovered,  it  has  been  held 
that  interest  is  to  be  added  to  the  date  of 
the  original  decree  and  not  to  the  date  of 
the  mandate.  American  Surety  Co.  r.  Riner, 
(C.  C.  A.  Sth  Cir.  1920)  269  Fed.  137. 

Authority  of  District  Coart  to  allow 
amendment  curing  defect  pointed  out  liy 
appellate  court. — A  decision  of  a  circuit  court 
of  appeals  holding  the  bill  insufficient,  and 
for  that  reason  alone  reversing  the  decree 
below,  by  which  such  bill  was  held  good  on 
demurrer,  and  remanding  the  cause,  is  not 
final,  but  leaves  the  district  court  free,  in 
its  discretion,  to  allow  an  amendment  to  the 
bill,  curing  the  defect.  Wells  v.  Taylor. 
(1920)  254  U.  S.  176,  41  S.  Ct.  93,  65  U.  S. 
(L.  ed.)  — ,  reversing  (C.  C.  A.  5th  Cir. 
1918)    249  Fed.   109.  161  C.  0.  A.   161. 

1918  Supp.,  p.  411,  sec.  2. 

II.  Writ  of  error. 
III.  Certiorari. 

II.  Writ  of  Ebbor  (p.  412) 

Validity  of  municipal  ordinance. — Writ  of 
error,  not  certiorari,  is  the  proper  method  of 
reviewing  in  the  federal  Supreme  Court  the 
judgment  of  the  highest  court  of  a  state  in 
a  suit  in  which  the  defeated  party  below 
drew  in  question  the  validity  of  a  municipal 
ordinance  and  the  statute  sanctioning  it,  as 
construed  and  applied,  upon  the  ground  of 
their  alleged  repugnance  to  a  federal  statute, 
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and  the  »itate  court  Rustainpd  their  validit\ 
notwithstanding  such  contention.  Mer- 
chants' Nat.  Bank  r.  Richmond,  (1921)  256 
U.  S.  — ,  41  S.  Ct.  61 »,  65  U.  S.  (L.  ed.)  — . 

III.  Cektiobabi   (p.  413) 

Review  of  judgment  granting  writ  of  pro- 
hibition.—  Certiorari,  not  writ  of  error,  is 
the  only  mode  of  reviewing  in  the  Supreme 
Court  the  judgment  of  a  state  court  panting 
a  writ  of  prohibition  over  the  objection  that 
such  prohibition  would  take  property  with- 
out due  process  of  law,  contrary  to  the  Four- 
teenth Amendment  to  the  Federal  Constitu- 
tion. Bullock  i\  Florida,  (1921)  264  U.  8. 
513,  41  S.  Ct.  193,  65  U.  S.  (L.  ed.)  — . 
affirming  on  other  grounds  (1919)  74  Fla. 
321,  8?  So.  866,  8  A.  L.  R.  232. 

1918  Supp.,  p.  414,  sec.  2. 

Since  this  amendment  has  been  declared 
unconatitutional  a  longshoreman  has  no  right 
to  compensation  under  a  state  act.  Lawson 
r.  New  York,  etc..  Steamship  Co.,  (1921) 
148  La.  290,  86  So.  815. 

1918  Supp.,  p.  421,  sec.  4. 

Distinction  between  writs  of  error  and 
appeals  as  still  existing. —  The  distinction 
between  writs  of  error  and  appeals,  so  far 
as  the  scope  of  review  in  either  proceeding 
is  concerned,  was  not  abolished  by  the  pro- 
vision of  this  section  that  the  reviewing 
court  shall  not  dismiss  a  writ  of  error  be- 
cause an  appeal  should  have  been  taken, 
nor  dismiss  an  appeal  because  a  writ  of 
error  should  have  been  sued  out,  but  shall 
disregard  such  mistakes  and  take  the  action 
appropriate  if  the  proper  appellate  procedure 
had  been  followed.  This  section  merely  pro- 
vides that  the  party  seeking  review  shall 
have  it  in  the  appropriate  way,  notwith- 
standing a  mistake  in  choosing  the  mode  of 
review.  Ana  Maria  Sugar  Co.  v.  QuinoneB^ 
(1920)  264  U.  S.  246,  41  S.  Ct.  110,  65  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  1st  Cir. 
1918)  251  Fed.  499,  163  C.  C.  A.  493. 

Review  of  contempt  proceeding. —  Where, 
in  a  contempt  proceeding  again3t  a  company 
for  having  violated  an  injunction  prohibiting 
it  from  mannfacturinff  and  selling  certain 
infringing  machines,  the  criminal  aspect  of 
the  judgment  of  the  lower  court  is  reversed, 
the  remainder  of  the  judgment  may  be  re- 
viewed on  a  writ  of  error,  in  view  of  the 
provisions  of  this  section.  Wilson  v.  Union 
Tool  Co.,  (C.  C.  A.  9th  Cir.  1»20)  265  Fed. 
669.  The  court  said :  **  Upon  an  appeal 
from  an  interlocutory  decree,  holding  that 
Wilson  patent  No.  827,5&5,  for  an  under- 
reamer,  was  valid  as  to  certain  claims,  and 
was  infringed  as  to  claims  9  and  19,  and 
awarding  an  accounting,  this  court  alBrmed 
the  decree  of  the  District  Court.  A  full 
historv  of  the  case  is  given  in  Union  Tool 
Co.  c.'Wilson,  249  Fed.  736,  161  C.  C.  A.  646. 
Thereafter,  in  contempt  proceedings  insti- 
tuted in  the  District  (jourt,  the  Union  Tool 


(  ompauy  was  held  to  have  violated  the  in- 
junction  issued  in  Union  Tool  Company  t. 
Wilson,    supra,    by    having    manufactured, 
offered    lor    sale,    and    sold    two   types    of 
underreamers,    neither    of    which    was    aub- 
stuntially   or   even  colorably  different   from 
the   respective   devices   described   in  the   in- 
junctive order  of  the  court,  the  manufacture, 
sale,   and  use  of  which  underreamers  were 
inhibited,  and  that  the  Tool  Company,  since 
the  issuance  and  service  of  the  injunction, 
had  offered  for  sale  and  sold  extra,  spare, 
and  repair  parts  and  elements  for   and   to 
be   used  with   its  device,  sold   prior  to  the 
issuance  and  service  of  the  injunction.    The 
court,   however,   purged   the    corporation    of 
contempt   in  the  matter  of  sales  of   repair 
parts,  but  made  the  order  without  prejudice 
to  the  right  of  Wilson  to  renew  his  applica- 
tion.    The   company   was   fined  $5,000,   out 
of  which  sum,  when  paid,  the  clerk  of  the 
court  was  authorized  to  pay  over  to  the  com- 
plainant   (Wilson)    $2,500   as   a   reasonable 
portion  of  the  expenses  incurred  by  the  com- 
plainant   in   the    contempt   proceeding,   and 
the   court  ordered  that   if,   upon  execution, 
the  fine  was  not  paid,  the  president  of  the 
Tool   Company,   Double,   should   stand   com- 
mitted to  jail  and  be  confined  until  the  fine 
was  paid.    Writ  and  cross-writ  of  error  were 
sued  out,  and  upon  the  writ  brought  by  the 
Unidn  Tool  Company  and  Double,  to  review 
the   judgment  of  conviction,   this  court   re- 
versed the  clearly  punitive   portion   of   the 
decree  of   the  District   Court,   but  affirmed 
that  portion  which  imposed  a  fine  and   di- 
rected that  the  fine  imposed  should  be  paid 
to  the  complainant  to  cover  his  costs.  Union 
Tool  Co.  et  al.  v.  United  States  et  al.,  262 
Fed.  431,  —  C.  C.  A.  — .    By  the  cross-writ 
now  before  us  we  are  to  review  that  portion 
of  the  judgment  of  the  District  Court  wherein 
the  Tool  Company  was  purged  of  contempt. 
The  Tool  Company,  however,  first  questions 
our  jurisdiction,  and  contends  that  appeal, 
not  writ  of  error,  is  the  proper  remedy.    In- 
asmuch as  the  contempt  proceeding  had  two 
aspects,    criminal    and    civil,    the    criminal, 
dominated,  and  in  seeking  review  the  Tool 
Company  properly   sued   out  writ   of   error. 
Matter  of  Christensen  Engineering  Co.,  194 
U.  S.  468,  24  Sup.  Ct.  729,  48  L.  Ed.  1072. 
But  as  both  the  pimitive  and  remedial  phases 
were  before  the  District  Court,  and  botn  were 
considered,  both  may  be  reviewed  upon  writ 
of  error.     Proudflt  L.  L.  Co.  i;.  Kalamazoo 
L.  L.  Co.,  230  Fed.  120,  144  C.  C.  A.  418; 
Kreplik  t.  Couch  Patents  Co.,  190  Fed.  565, 
111  C.  C.  A.  381.     It  would  be  strange  if, 
merely  because  there  was  a  reversal  ckF  the 
criminal  aspect  of  the  judgment,  the  party 
in  whose  favor  the  remedial  order  was  af- 
firmed should  now  be  denied  relief,  and  thus 
be  obliged  to  proceed  anew  by  another  pro-, 
cedure.      Such    a    ruling    would    be    out   of 
accord  with   section  4  of  the  act  to  amend, 
the   Judicial    Code,    approved    September    6, 
1916   (39  Stat.  726),  which  provides  that  — 
*  No  court  having  power  to  review  a  judg- 
ment or   decree    rendered    or   passed    by   nn 
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otiier  Rhall  dismisp  a  writ  of  error  solely 
hecau»e  an  appeal  should  have  been  taken, 
or  diamiRR  an  appeal  Folely  because  a  writ 
of  error  Rbould  have  been  Rued  out,  but  when 
such  mistake  or  error  occurs  it  shall  dis- 
regard the  same  and  take  the  action  which, 
would  be  appropriate  if  the  proper  appellate 
procedure  had  been  followed.'  We  therefore 
deny  the  motion  to  dismiss." 

1918  Supp.,  p.  422,  sec.  6. 

This  section  in  terms  applies  to  the  Su- 
preme Court  only.  Maple  r.  Union  Pac.  R. 
Co.,  (C.  C.  A.  8th  Cir.  1920)  264  Fed.  89. 

This  section  does  not  modify  the  provisions 
of  section  11  of  the  Act  of  March  3,  1891  (6 
Fed.  Stat.  Ann.  p.  161).  Maple  v.  Union 
Tac.  R.  Co.,  (C.  C.  A.  8th  Cir.  1920)  264 
Fed.  89. 

1919  Supp.,  p.  231.      [New  trials, 
etc.] 

Construction. —  It  is  said  of  Jud.  Code,  sec. 
269,  as  amended :  "  It  means  that  a  judg- 
ment should  not  be  reversed  for  any  reason 
that  does  not  affect  the  substantial  rights  of 
the  parties,  even  though  there  be  a  technical 
ground  for  doing  so.  No  warrant  is  afforded 
by  it  for  holding  that  a  party  who  assies 
one  reason  in  the  court  below  for  his  objec- 
tion to  an  instruction  may  urge  an  entirely 
different  one  in  this  court  and  have  it  con- 
sidered." Standard  Oil  Co.  v.  Allen,  (App. 
Cas.  D.  C.  1920)   267  Fed.  645. 

Effect  of  amendment. —  *'  The  amendment 
relates  only  to  the  hearing  and  determina- 
tion of  a  case  which  is  pending  in  a  court. 
It  has  no  reference  to  the  preliminary  steps 
by  which  a  case  is  brought  into  an  appellate 
court,  nor  does  it  affect  the  question  of  the 
jurisdiction  of  a  court,  or  enlarge  the  power 
of  an  appellate  court  to  entertain  appeals  or 
writs  of  error.  It  does  not  make  appealable 
a  judgment  which,  before  the  enactment  of 
the  amendment,  was  not  appealable.  It  deal« 
only  with  the  examination  of  a  record  which 
is  lawfully  before  a  court."  Rumsey  r.  New 
York  L.  Ins.  Co.,  (C.  C.  A.  9th  Cir.  1920) 
267  Fed.  554. 

This  amendment  has  not  in  criminal  cases 
extended  the  power  in  an  appellate  court  be- 
yond that  which  it  formerly  asserted  and 
exercised.  Katz  r.  U.  S.,  (C.  C.  A.  1st  Cir. 
1921)  273  Fed.  157. 

Necesaity  of  exceptions. —  In  Rosen  v. 
U.  S.,  (C.  C.  A.  2d  Cir.  1920)  271  Fed.  651, 
it  was  said:  **We  shall  go  into  this  case 
more  fully  than  the  record  required,  and  in 
doing  so  we  wish  it  understood  that  this  case 
is  not  to  be  regarded  as  a  precedent  bind- 
ing this  court  to  examine  into  assignments 
of  errors  where  no  exceptions  have  been  re- 
served. In  a  proper  case  we  may  cont^ider 
errors  not  excepted  to  and  which  are  not 
ansigned  for  error.  But  we  do  not  under- 
Htand  that  Congress  in  passing  the  act  of 
February  26,  1919  (40  U.  S.  St.  at  L.  pt.  1, 


c.  4S,  p.  1181),  intended  that  vAnea  could  be 
reviewed  in  the  appellate  courts  without  re- 
gard to  the  taking  of  exceptions  and  the 
usual  assignments  of  error.  Whatever  that 
a(  t  may  mean,  it  certainly  was  not  intended, 
among  other  things,  to  relieve  counsel  from 
the  necesaity  of  calling  the  attention  of  a 
trial  judge  to  his  mistake  at  the  time  an 
erroneous  instruction  or  ruling  is  given  in 
order  that  he  may  correct  it  then  and  there 
and  avoid  the  necessity  of  setting  a  verdict 
aside  and  securing  a  new  trial  if  a  convic- 
tion improperly  follows." 

A  written  stipulation  or  agreed  statement 
of  facts  as  to  what  occurred  at  a  trial  can* 
not  be  substituted  for  a  bill  of  excepticMis, 
though  it  consists  of  a  transcript  of  the 
reporter's  notes  made  during  the  trial.  The 
"  record "  which  this  section  contemplates 
is  that  which  is  legally  the  record  and  it  is 
in  only  such  a  record  that  the  court  is  re- 
quired to  disregard  technical  errors.  Rosea 
V,  U.  S.,  (C.  C.  A.  2d  Cir.  1920)  271  Fed. 
651. 

Nonprejudicial  errors. —  The  practice  pre- 
vailing in  the  courts  of  the  United  States 
forbids  the  reversal  of  a  judgment  in  a 
criminal  case  for  errors  which  do  not  preju- 
dice. Dierkes  t\  U.  S.,  (C.  C.  A.  6th  Cir. 
1921)   274  Fed.  76. 

Technical  errors  not  affecting  the  sub- 
stantial rights  of  the  parties  are  not  grounds 
for  new  trial  under  this  section  as  amended 
by  L.  1919,  ch.  48.  Twenty-One  Mining  Co. 
r.  Original  Sixteen-to-One  Mine,  (C.  C.  A. 
9th  Cir.  1920)    265  Fed.  469. 

Admission  of  evidence. — A  nonprejudicial 
error  in  the  admission  of  stenographers' 
notes  is  not  ground  for  reversal  under  this 
amendment.  Sneierson  v.  U.  S.,  (C.  C.  A. 
4th  Cir.  1920)   264  Fed.  268. 

Defect  in  failure  of  proof  as  to  one  of  two 
counts. —  Wliere  a  defendant  was  convicted 
on  both  counts  of  an  indictment  and  the 
judgment  imposed  could  have  been  inflicted 
on  either,  the  judgment  should  not  be  re- 
versed on  account  of  any  defect  in  or  failure 
of  proof  as  to  one  of  the  counts  if  the  other 
count  is  {rood.  Grant  v.  U.  S.,  (C.  C.  A. 
6th  (Mr.  1920)  268  Fed.  443. 

Erroneous  instruction  to  jury. — ^A  federal 
judge  did  not  commit  reversible  error,  in  a 
criminal  case  in  which  the  undisputed  facts, 
as  testified  to  by  both  the  witnesses  for  the 
government  and  the  defendant,  show  the 
latter's  guilt,  in  telling  the  jury  in  effect  to 
find  the  defendant  guilty,  so  long  as  the 
jury  was  allowed  the  technical  right  to 
decide  against  the  law  and  the  facts.  If 
the  defendant  suffered  any  wrong,  it  was  of 
such  a  purely  formal  character  as  not  to 
afford,  since  this  act,  a  basis  for  reversing 
the  judgment  of  the  lower  court.  Horning 
r.  District  of  Columbia,  (1920)  254  U.  S. 
135,  41  S.  CM:.  53,  65  U.  S.  (L.  ed.)  — 
{affirming  (1919)  48  App.  Cas.  (I).  C.)  380) 
wherein  the  court  said: 

"  The   qucHtion    relates   to   tht    charge   of 
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the  judge.  The  judge  said  to  the  jury  that 
the  only  question  for  them  to  determine  was 
whether  they  believed  the  concurrent  testi- 
mony of  the  witnesses  for  the  government 
and  the  defendant,  describing  the  course  of 
business  that  we  have  stated,  and  as  to 
which  there  was  no  dispute'.  Those  facts 
he  correctly  instructed  them,  constituted  an 
engaging  In  business  in  the  District  of 
Columbia.  This  was  excepted  to  and  the 
jury  retired.  The  next  day  they  were  re- 
called to  court,  and  were  told  that  there 
really  was  no  issue  of  fact  for  them  to  de- 
cide; that  they  were  not  warranted  in  capri- 
ciously saying  that  the  witnesses  for  the 
government  and  the  defendant  were  not 
telling  the  truth;  that  the  course  of  dealing 
constituted  a  breach  of  the  law;  that  it  was 
their  duty  to  accept  this  exposition  of  the 
law;  that,  in  a  criminal  case,  the  court  could 
not  peremptorily  instruct  them  to  find  the 
defendant  guilty,  but  that,  if  the  law  per< 
mitted,  he  would.  The  court  added  that  a 
failure  to  bring  in  a  verdict  could  only 
arise  from  a  flagrant  disregard  of  the  eyi- 
dence,  the  law,  and  their  obligation  as 
jurors.  On  an  exception  being  taken,  the 
judge  repeated  that  he  could  not  tell  them 
in  so  many  words  to  find  the  defendant 
guilty,  but  that  what  he  said  amounted  to 
that;  that  the  facts  proved  were  in  accord 
with  the  information,  and  that  the  court  of 
appeals  had  said  that  that  showed  a  viola- 
tion of  law. 

**  This  was  not  a  ease  of  the  judge's  ex- 
pressing an  opinion  upon  the  evidence,  as 
he  would  have  had  a  right  to  do.  Graham 
V,  United  States,  231  U.  S.  474,  480,  58  L. 
ed.  319,  324,  34  Sup.  Ct.  Rep.  148.  The 
facta  were  not  in  dispute,  and  what  he  did 
was  to  say  so,  and  to  lay  down  the  law 
applicable  to  them.  In  such  a  case  ob- 
viously the  function  of  the  jury,  if  they 
do  their  duty,  is  little  more  than  formal. 
The  judge  cannot  direct  a  verdict,  it  is  true; 
and  the  jury  has  the  power  to  bring  in  a 
verdict  in  the  teeth  of  both  law  and  facts. 
But  the  judge  alway»  has  the  right  and 
duty  to  tell  them  what  the  law  is  upon  this 
or  that  state  of  facts  that  may  be  found, 
and  he  can  do  the  same  none  the  less  when 
the  facts  are  agreed.  If  the  facts  are  agreed, 
the  judge  may  state  that  fact  also;  and  when 
there  is  no  dispute,  he  may  say  so,  although 
there  has  been  no  formal  agreement.  Per- 
haps there  was  a  regrettable  peremptorineRs 
of  tone,  but  the  jury  were  allowed  the  tech- 
nical right,  if  it  can  be  called  so,  to  decide 
against  the  law  and  the  facts,  and  that  is 
9^1  there  was  left  for  them  after  the  defend- 


ant and  his  witnesses  took  the  stand.  If 
the  defendant  suffered  any  wrong,  it  was 
purely  formal,  since,  as  we  have  said,  on  the 
facts  admitted,  there  was  no  doubt  of  his 
guilt." 

In  Consolidation  Coal  Co.  r.  Peninsular 
Portland  Cement  Co.,  (C.  C.  A.  6th  Cir. 
1921)  272  Fed.  625,  an  instruction  was  held 
to  be  prejudicial  and  not  within  this  pro- 
vision. 

OmiBaion  in  inatmction. —  Where  in  an 
instruction  to  the  jury  as  to  the  testimony 
of  any  witness  whom  the  jury  might  believe 
to  have  testified  falsely,  the  court  omits  to 
give  an  instruction  that  the  testimony  must 
be  willfully  and  intentionally  false,  it  was 
held  that  such  omission  did  not  affect  the 
substantial  rights  of  the  defendant.  Braden 
t?.  U.  S.,  (CCA.  8th  Cir.  1920)  270  Fed. 
441. 

A  mistaken  reference  by  indoisement  on 
the  indictment  to  the  act  which  the  accused 
is  alleged  to  have  violated  haa  been  held, 
under  this  section,  to  be  too  trivial  and 
unsubstantial  to  work  a  reversal  of  the  judg- 
ment   Wagman  r.  U.  S.,  (C  C  A.  6th  Cir. 

1920)  269  Fed.  568. 

Borden  to  show  ezror.— ^  Under  this  section 
the  former  practice  of  holding  that  an  error 
requires  the  reversal  of  a  judgment  unless 
the  opponent  can  affirmatively  demonstrate 
from  other  parts  of  the  record  that  the  error 
was  harmless  is  changed,  and  now  the  com- 
plaining party  must  show  to  the  reviewing 
tribunal  from  the  record  as  a  whole  that 
he  has  been  denied  some  aubetantial  right 
whereby  he  has  been  prevented  from  having 
a  fair  trial.  Rich  v.  U.  S.,  (CCA.  »th 
Cir.   1921)   271  Fed.  566. 

Decree  of  specific  performance  granted 
under  thN  section  in  an  action  by  minority 
stockholders  to  recover  certain  mining  prop* 
erty  acquired  by  a  director  of  the  company 
and  leased  to  the  company,  aee  Presidio 
Min.   Co.   t?.    Overton,    (C    C   A.    9th   Cir. 

1921)  270  Fed.  388. 

1920  Supp.,  p.  132.      [Removal  of 

causes,  etcJ] 
Service  after  remoyal. —  Where  several 
defendants  have  a  right  to  remove  a  case 
but  only  one  of  them  has  been  brought  with- 
in the  jurisdiction  of  the  state  court,  he  may 
exercise  the  right  of  removal,  but  if  after 
such  removal  the  other  defendants  are  served 
they  may  at  their  option  exercise  that  right 
conferred  by  this  section  to  have  the  case 
removed  to  the  state  court.  Hunt  ».  Pearce, 
(E.  D.  Okla.  1921)    271  Fed.  498. 
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Vol.  VI,  p.  260,  sec.  1.     [First  ed., 

1914  Supp.,  p.  244.] 

Smployees  within  act.  ^  The  term  "  em- 
ployees" within  the  menning  of  this  Act 
includes  all  persons  operating  railroad  trains 
at  the  time  the  receiver  takes  charge.  Bir- 
mingham Tmart,  etc.,  Co.  r.  Atlanta,  etc., 
R.  Co.,  (N.  D.  Ga.  1921)  271  Fed.  731. 

Vol.  VI,  p.  267,  sec.  9.     [First  ed., 

1914  Supp.,  p.  249.] 

Constitutionality. —  "  On  its  face  it  merely 
declares  that  the  court  must  hear  employees 
on  questions  affecting  terms  and  conditions 
of  employment,  and  where  the  question  is  of 
reducing  wages  must  hear  in  advance,  after 
30  days'  notice,  and  provides  a  mode  of  serv- 
ice. As  a  statute  of  procedure  in  federal 
courts  it  is  justified  by  the  constitutional 
power  of  Congress  to  establish  inferior  courts 
with  the  implied  power  to  define  their  juris- 
diction and  regulate  their  exercise  of  it.  It 
does  no  more  in  the  matter  of  wages  than 
direct  the  court  and  its  receiver  not  to 
meddle  with  the  established  scale  —  estab- 
lished with  the  consent  of  the  carrier  — 
until  an  orderly  hearing  after  the  usual  and 
reasonable  time  to  prepare  for  it  has  elapsed. 

*'  But  if  it  be  admitted  that  in  practical 
operation  it  fixes  wages  for  20  days,  a  law 
so  doing  in  avoidance  of  strikes,  even  where 
a  classification  is  made  of  the  employees,  is 
a  valid  regulation  of  commerce."  Birming- 
ham Trust,  etc.,  Co.  v.  Atlanta,  etc.,  R.  Co., 
(N.  D.  G*.  1921)  271  Fed.  731,  holding  that 
when  a  wage  is  compelled  to  be  paid  even 
for  twenty  days,  which  is  beyond  the  power 
of  the  road  to  earn,  it  does  not  constitute  a 
taking  of  property  without  due  process  of 
law  nor  for  public  purposes  without  just 
compensation.     The  court  further  said: 

"  It  is  ^>H  to  see  how  the  maintenance 

for  twenty  days,  and  until  a  hearing,  of  a 
wage  inaugurated  by  consent  of  the  carrier, 
could  be  a  serious  taking  of  property.  In 
the  case  at  bar  it  appears  that  three-fourths 
of  the  wages  paid  are  not  affected  by  the 
act  and  may  be  freely  reduced.  The  amount 
of  train  service  could  no  doubt  have  been 
cut  down.  The  trainmen,  if  presented  the 
option  of  taking  less  pay  for  20  days  or  sus- 
pending entirely,  might  have  agreed  to  the 
temporary  reduction.  As  a  last  resort  the 
operation  of  the  road  might  have  been 
stopped  for  the  period,  since  it  could  not 
constitutionally  be  compelled.  It  does  not 
sufficiently  appear  in  this  case  that  the  ap- 
plication of  the  statute  necessarily  would 
have  been  .confiscatory." 

Employees  within  Act. —  This  section  is  re- 
stricted in  its  application  to  those  actually 
engaged  in  train  operation  and  train  service. 
Birmingham  Trust,  etc.,  Co.  v.  Atlanta,  etc.. 


R.    Co.,    (N.    D.    Ga.    1921)    271    Fed.   731, 
wherein  it  was  said: 

"  The  common  meaning  in  railroad  circles 
of  '  train  operatives  '  and  *  train  service  men  ' 
includes  only  engineers,  firemen,  conductors, 
switchmen,  train  hands,  and  porters,  and 
these  alone  are  intended  to  be  covered  by  this 
act.  They  actually  and  directly  operate  and 
serve  the  trains.  S<*heduled  trains  can  be 
run  without  the  assistance  of  telegraphers, 
and  freight  trains  may  move  without  station 
agents  and  clerks.  While  all  employees  of 
the  railroad,  whether  upon  the  track,  or  in 
the  offices  or  the  shops,  are  necessary  to  the 
continued  operation  of  the  business,  they  are 
not  indispensable  to  an  operation  for  20  days, 
and  their  places  are  more  readily  filled  and 
with  less  peril  from  inexperience  than  are 
chose  above  mentioned  as  train  operatives. 
These  considerations  may  have  guided  Con- 
gress in  drawing  the  line  it  did." 

Orders  within  section. —  The  first  order  of 
a  receiver  on  taking  charge  of  a  railroad 
establishing  wages  is  within  the  protection 
of  this  section.  Birmingham  Trust,  etc..  Co. 
t?.  Atlanta,  etc.,  R.  Co.,  (N.  D.  Ga.  1921) 
271  F'ed.  731,  wherein  it  was  said: 

"  It  is  supposed,  as  is  ordinarily  the  case, 
that  the  receiver  will  continue  the  business 
of  the  railroad  without  interruption,  and 
diat,  tentatively,  at  least,  the  employees  of 
the  owner  will  be  continued  as  the  receiver's 
employees.  The  contention,  therefore,  that 
the  order  in  question,  being  the  first  estab- 
lishment of  wages  by  the  receiver,  was  not 
within  the  intent  of  Congress,  cannot  be  sus- 
tained. The  aim  of  Congress,  being  to  avoid 
the  interruption  of  train  service  which  may 
result  from  a  decrease  in  pay  without  the 
hiunan  satisfaction  of  a  prior  hearing  on  the 
subject,  would  be  defeated  by  the  construc- 
tion contended  for." 

Reduction  by  contract. — ^As  the  forbidden 
reduction  of  wages  in  this  section  is  one 
unconsented  to,  for  such  only  provide  strikes, 
a  receiver  may,  notwithstanding  the  Act, 
make  willing  contracts  with  the  old  em* 
ployees  for  a  less  wage,  and  a  fortiori  can 
make  such  contracts  with  new  employees  if 
the  former  ones  cease  from  their  employ- 
ment. Birmingham  Trust,  etc.,  Co.  t\  At- 
lanta, etc.,  R.  Co.,  (N.  D.  Ga.  1921)  271 
Fed.  731. 

Right  of  striking  employees  —  To  question 
reduc'tion. —  The  fact  that  employees  have 
gone  on  a  strike  rather  than  accept  an  order 
reducing  wages  does  not  deprive  them  of 
their  stand  in <j  in  court  for  the  purpose  of  at- 
tacking the  order  and  recovering  wages  at 
the  old  rate  while  working  under  protest  of 
the  order.  But  the  right  of  striking  em- 
ployees to  be  heard  is  limited  to  the  question 
of  their  right  to  the  old  wage  while  working 
under  protest  under  the  order  reducing  Ptirh 
wage.     They  cannot  be  heard  in.  proceedings 
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to  fix  future  wages  as  by  striking  they  for- 
feited their  position  as  employees.  Birming- 
ham Trust,  etc.,  Co.  v.  Atlanta,  etc.,  R.  Co., 
(N.  D.  Ga.  1921)  271  Fed.  743,  wherein  it 
was  said: 

"  The  rights  of  the  trainmen,  under  the 
Newlands  Act  may  be  analogized  to  those 
that  would  exist  under  a  definite  contract  to 
serve  for  the  20  days  involved,  at  the  fixed 
wage.  As  in  the  case  of  a  contract,  the 
benefit  of  the  act  may  be  waived  by  the 
trainmen.  Ft.  Smith  R&ilwav  Co.  r.  Mills, 
253  U.  S.  206,  40  Sup.  a.  526,  64  L.  ed. 
862.  The  wages  here  were  not  payable  in 
advance  of  service,  but  were  not  due  until 
about  April  Ist.  The  receiver's  announce- 
ment was  no  more  than  an  anticipatory 
breach  of  his  duty  to  pay,  like  an  anticipa- 
tory breach  of  a  contract  to  pay,  which  gave 
the  other  party  the  choice  of  treating  the 
relation  as  broken  and  abandoning  it  without 
incurring  liability,  or  of  denying  the  right 
to  terminate  it  and  performing  or  tendering 
the  service  and  claiming  the  pay. 

"  Both  things  may  not  be  done.  A  contract 
could  not  be  treated  as  broken  and  aban- 
doned, and  also  treated  as  unbreakable  and 
to  be  performed.  To  make  a  homely  illus- 
tration, if  A.  hires  B.  for  20  days  to  work 
for  $5  per  day,  pavable  after  the  work  is 
done,  and  during  the  work  A.  announces  he 
will  pay  only  H,  B.  may  decline  to  work 
further  for  him,  in  view  of  this  announced 
intention,  and  may  even  sue  him  for  damages 
for  the  breach  of  the  contract  in  addition  to 
recovering  full  wages  for  the  work  done. 
But,  if  he  would  have  wages  for  the  future 
time,  he  must  remain  at  work,  unless  A. 
actually  prevents  him  from  working,  and 
B.  must  take  the  position  that  A.  cannot 
refuse  to  pay  him  the  correct  wages.  In 
thi«  case,  after  the  receiver  announced  his 
wage  reduction,  the  trainmen,  with  the 
otl^rs,  conferred  with  him  and  insisted  on 
the  sole  jurisdiction  of  the  Labor  Board,  but 
made  no  mention  of  the  Newlands  Act;  and 
as  to  the  question  discussed  they  were  re- 
ferred by  the  receiver  to  the  provision  in 
the  court's  order  for  a  hearing  at  any  time 
before  the  court.  The  men  remained  at  work 
under  protest.  This  was,  as  haa  been  ruled, 
sufficient  to  reserve  all  rights,  including  those 
tinder  the  Newlands  Act,  and  rebutted  any 
inference  of  consent  to  the  reduction. 

"The  refusal  to  work  further  on  March 
6th,  when  summoned  by  the  receiver,  no  mat- 
ter what  the  reason  or  justification,  termi- 
nated the  employment." 

Re-employment  of  ttrikins  workmen. — 
Where  workmen  have  gone  on  a  strike  be- 
caiise  of  an  order  improperly  announced  by 
the  receiver,  reducing  their  wages  without  a 
hearing,  their  re-employment  will  not  be 
ordered  though  the  strike  has  been  conducted 
in  an  orderly  manner,  the  court  sayinsr  that 
re-emnloyment  must  be  treated  as  an  ndmin- 
istrative  detail,  to  be  taken  up  by  the  re- 
ceiver, and  that  a  strike  thoutrh  "a  lawful 
and  valuable  economic  weapon,  is  not  a  sub- 


stitute for  orderly  procedure  in  court  and 
cannot  be  allowed  as  a  legal  remedy  for  legal 
rights  against  a  receiver.  Birmingham 
Trust,  etc.,  Co.  t*.  Atlanta,  etc.,  R.  Co.,  (N.  D. 
Ga.  1921)   271  Fed.  743. 

Vol.  VI,  p.  280,  sec.  1.     [First  ed., 

1909  Supp.,  p.  330.] 

Jurisdiction  of  state  court  of  action  by 
employee. —  Congress  having  taken  jurisdic- 
tion of  Muscle  Shoals  for  the  production  of 
nitrate,  under  the  act  of  June  3,  1918,  (9  Fed. 
St.  Ann.  (2d  ed.)  p.  1340,  sec.  124)  and  the 
employees  of  nitrate  companies  there  oper- 
ating having  been  declared  to  be  within  this 
compensation  act,  a  state  court  lias  no  juris- 
diction of  an  action  by  such  an  employee  for 
personal  injuries.  Webb  v.  J.  G.  White  Engi- 
neering Co.,  (1920)  204  Ala.  429,  85  So.  729. 

1918  Supp.,  p.  429,  sec.  1. 

Remedy  as  ezclusiTe. — "  It  is  optional  with 
the  employee  ae  to  whether  he  will  make  a 
claim  under  the  act  or  not.  If  he  does  not, 
in  our  opinion  he  would  liave  a  right  to 
maintain  the  present  action  and  prosecute  the 
same  to  judgment,  as  we  think  that  the 
United  States  as  to  this  particular  case  by 
the  Federal  Control  Act  consented  to  be  sued* 
But  if  the  employee  electa  to  receive  the  bene- 
fits of  the  Compensation  Act  and  his  claim 
is  allowed,  then  he  is  barred  from  prosecuting 
hie  action  for  negligence  against  the  United 
States.  In  other  words,  he  must  elect  which 
of  the  two  remedies  he  desires  to  pursue,  and, 
having  elected  to  pursue  one,  he  may  not 
pursue  the  other.  The  United  States  under 
the  statute  being  bound  to  pay  the  plaintiff 
after  the  latter  has  elected  to  claim  the 
benefits  of  the  Compensation  Act,  the  remedy 
afforded  bv  the  act  is  exclusive."  Hinee  v. 
Dahn,  (C'  C.  A.  8th  Cir.  1920)  267  Fed. 
105. 

1918  Supp.,  p.  435,  sec.  27. 

Effect  of  recovery  against  penon  other 
than  United  States. — ^"Whether  the  employee 
aeeigns  his  cause  of  action  against  a  person 
other  than  the  United  States  to  the  United 
States,  and  the  name  is  prosecuted  by  aaid 
commission,  or  whether  the  employee  prose- 
cutes the  cause  of  action  himself,  the  em- 
ployee gains  nothing,  but  the  whole  recovery 
after  deduction  of  the  expense  of  litigation 
either  goes  into  the  compenaation  fund  out 
of  which  employees  are  paid,  or  is  retained 
by  the  employee  and  the  amount  thereof  is 
credited  to  the  United  States  on  future  pay- 
ments. So  that  in  any  event  the  employee 
realizes  nothing  from  the  liability  of  a  person 
other  than  the  United  States.  In  this  very 
rase  the  plaintiff  would  receive  nothing,  if  he 
should  collect  his  judgment  other  than  his 
compensation  under  the  Compen«*ation  Act." 
Mines  r.  Dahn,  (C.  C  A.  8th  Cir.  1920)  267 
Fed.   105. 
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Vol.  VI,  p.  287,  sec.  3.     [First  ed., 

1914  Supp.,  p.  242.] 

The  administration  of  the  immigration 
lawf  has  been  intrusted  by  Congress  to  the 
Department  of  Labor  —  not  to  the  Depart- 


ment of  Justice.  The  latter  department  haa 
no  more  legal  right  or  power  to  deal  with 
the  exclusion  or  the  expulsion  of  aliens  than 
has  the  Department  of  the  Interior.  -  Colyer 
V.  Skeffington,  (D.  C.  Mass.  1920)  265  Fed. 
17. 


LIMITATION  OF  VESSEL  OWNERS' 

LIABILITY 


Vol.  VI,  p.  334,  sec.  4282.    [First 

ed.,  vol.  IV,  p.  838.] 

Application. —  This  section  has  no  appli- 
eation  to  claims  for  deaths,  personal  injurlesi 
or  the  destruction  of  passenger's  baggage. 
The  Virginia,  (D.  G.  Md.  1920)  264  Fed.  986. 

Director  General  of  Railroads  was  held  to 
be  a  charterer  of  vessels  taken  over  as  part 
of  railroad  property  in  The  Virginia,  (D.  C. 
Md.  1920)  264  Fed.  986. 

Vol.  VI,  p.  336,  sec.  4283.    [First 

ed.,  vol.  IV,  p.  839.] 

III.  Construction. 

IV.  Scope  of  statute. 

3.  Owners  affected. 

4.  Vessels  included. 

5.  Losses  covered. 

V.  Privity  or  knowledge  of  owner. 
1.  In  generaL 

3.  Competency  of  master  and  crew. 

4.  Unseaworthiness  of  vessel. 
VIII.  Procedure. 

11.  Payment  into  court. 

III.  Construction  (p.  338) 

In  general. —  This  act  should  be  liberally 
construed  in  favor  of  shipowners,  so  as  to 
encourage  shipbuilding,  and  the  employment 
of  ships  in  commerce.  People's  Nav.  Co.  v. 
Toxey,  (C.  C.  A.  4th  Cir.  1920)  269  Fed.  793. 

Relation  to  R.  S.  lec  4493* — In  The  Vir- 
ginia, (D.  C.  Md.  1920)  264  Fed.  086,  it  la 
said  that  this  section  is  in  no  way  a  re- 
striction on  R.  S.  sec.  4493  (9  Fed.  St.  Ann. 
(2d  ed.)  p.  468). 

rv.  Scope  of  Statute 

3.  OwnerB  Affected   (p.   338) 

Director  General  of  Railroads  was  held  to 
be  a  charterer  of  vessels  taken  over  as  part 
of  railroad  property  in  The  Virginia,  (D.  C. 
Md.  1920)   264  Fed.  986. 

4.  Vessels  Included   (p.  339) 

In  generaL  —  A  derrick  boat  in  service  aa 
an    instrumentality   of    interstate   commerce 


has  been  held  to  come  within  the  operation 
of  the  statute.  Patton  Tully  Transp.  Co.  v. 
Turner,  (C.  C.  A.  6th  Cir.  1920)  209  Fed. 
334.  The  court  said:  "  Section  4283  reaches 
*  any  vessel.'  It  was  the  theory  of  the  act 
that  always  when  a  vessel  was  on  a  voyage 
between  ports,  and  commonly  until  its  return 
to  the  home  port,  the  owner  would  have  scant 
opportunity  for  personal  control,  and  there- 
fore ought  to  be  relieved  from  the  full  effect 
of  the  respondeat  superior  rule.  This  theory 
applied  with  lessened  force  to  ordinary  ves- 
sels upon  inland  lakes  and  rivers,  and  with 
little,  if  any,  force  to  the  class  of  quasi 
vessels  which  often  remain  in  or  about  one 
harbor  and  have  no  propelling  power  — 
barges,  lighters,  etc.  Accordingly,  section  7 
of  the  original  act  of  1851  (R.  S.  §  4289) 
provided  that  the  act  should  not  apply  'to 
the  owners  of  any  canal  boat,  barge  or 
lighter,  or  to  any  vessel  of  any  description 
whatever  used  in  river  navigation.'  In  1886, 
either  because  the  original  theory  of  the  act 
had  not  justified  section  7  or  from  a  change 
in  the  theory,  this  section  was  amended  so 
as  to  direct  that  the  liability  limiting  pro- 
visions '  shall  apply  to  all  sea-going  vessels, 
and  also  to  all  vessels  used  on  lakes  or  rivers 
or  inland  navigation,  including  canal  boats, 
barges  and  lighters.'  U.  S.  C.  S.  §  8027. 
This  last-quoted  language  is  therefore  con- 
trolling upon  the  present  question.  In  a 
certain  broad  sense,  all  these  floating  struc- 
tures, including  even  floating  dry  docks,  are 
vessels ;  but  it  is  accurate  enough  to  say  that 
they  constitute  a  general  class,  which  may  be 
called  quasi  vessels,  and  which  is  divided 
into  subclasses  by  more  specific  nomencla- 
ture. Under  the  general  and  familiar  rule 
of  construction,  *  expressio  unius,'  etc.,  spe- 
cific classes,  not  enumerated,  would  be  ex- 
cluded; for  example,  a  dredge  or  pump  boat 
is  not  a  canal  boat,  and  not  within  the  ordi- 
nary definitions  of  a  barge  or  lighter,  and  we 
have  not  seen  decisions  that  undertake  to 
classify  such  a  boat  under  this  section  of  the 
statute. 

"  This  derrick  boat  was  not  a  canal  boat> 
nor,  in  the  ordinary  sense,  a  barge.  It  did 
at  least  closely  approximate  a  lighter.  A 
lighter  often  has  lifting  means  for  elevating 
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cargo,  though  it  commonly  transfers  cargo 
from  the  shore  to  itself,  and  then  from  itself 
to  the  ship,  instead  of  directly  from  the 
shore  to  the  ship,  as  here.  *  There  is  not 
much  inherent  distinction,  nor  apparent  rea- 
son for  excluding  this  from  the  statute  and 
including  ordinary  lighters.  Both  are  di- 
rectly essential  to  the  transportation  of 
freight  by  water,  while  the  connection  there- 
with of  (e.  g.)  a  dredge,  is  more  indirect 
and  remote. 

"  Upon  the  whole,  we  conclude  that  the 
lack  of  jurisdiction  to  proceed  under  this 
statute  as  to  this  derrick  boat  is  not  so  clear 
that  we  ought,  practically  on  our  own  mo- 
tion to  decline  to  proceed." 

5.  LoBsee  Covered  (p.  344) 

Cases  of  personal  injury  and  death. —  In 
Flvnn  V.  Christenson,  (C.  C.  A.  9th  Cir. 
1921)  273  Fed.  395,  it  was  held  that  the 
court  committed  no  error  in  holding  the 
respondent's  liability  for  the  death  of  a 
stevedore  to  be  limited  to  their  respectiye 
interests  in  the  vessel. 

Cargo  claims. —  This  section  has  no  appli- 
cation to  cargo  claims.  The  Virginia,  (D.  C. 
Md.  1920)  264  Fed.  986. 

V.  Pbivitt  OB  KwowuawE  op  Ownkb 

1.  In  General  (p.  344) 

Mere  negligence. —  To  same  effect  as  firat 

paragraph   of   original   annotation,    see   The 

Virginia,    (D.  C.  Md.   1920)    264  Fed.   986; 

.  Patton-Tully  Transp.  Co.  v.  Turner,    (C.  C. 

A.  6th  Cir.  1920)  269  Fed.  334. 

3.  Competency  of  Master  and  Crew  (p.  346) 

Negligence  of  crew. —  The  right  of  a  libel- 
ant to  have  limitation  of  liability  decreed 
under  this  act  should  be  recognised  where 
the  evidence  shows  a  full  complement  or 
crew  of  competent  oflScers,  as  well  as  the 
seaworthiness  of  the  boat,  and  also  shows 
statutory  clearances  and  the  fact  that  all 
.  statutory  requirements  as  to  a  full  crew  had 
been  complied  with,  and  that  all  requisite 
life-saving  appliances  were  on  board.  And 
the  mere  fact  that  the  crew  were  guilty  of 
negligence  will  not  preclude  the  granting 
of  a  limitation  of  liability,  such  negligence 
not  necessarily  establishing  privity  or  knowl- 
edge. In  re  St.  Louis,  etc..  River  Packet  Co., 
(£.  D.  Mo.  19^0)  266  Fed.  919. 

4.  Unsea^oorthineaa  of  Vessel  (p.  347) 
Defective  boiler. —  Where  a  boiler  was  in 
all  respects  in  good  condition  with  a  fusible 
plug  in  position  and  a  supply  of  fusible 
plugs  on  board  to  be  used  in  case  of  necessity 
when  the  boat  left  her  home  port  and  there 
was  nothing  to  show  that  any  appliance 
was  not  in  good  condition  after  the  last 
visit  of  inspection  by  the  manager  of  the 
owner  a  few  weeks  before  the  explosion,  it 
W3t3  held  that  there  was  no  knowledge  or 
privily   on   the   part   of   the   owners   which 


would  operate  as  a  denial  of  the  right  to 
limit  liability.  Patton-Tully  Transp.  Co.  t?. 
Turner,  (C.  C.  A.  ftth  Cir.  1920)  260  Fed. 
334. 

VIII.  PfeOCBDimtt 

II.  Payment  into  Court  (p.  367) 

Assignment  of  insnrance  money  as  condi- 
tion precedent  to  limitation. — A  libelant  is 
not  obliged  to  turn  over  insurance  money  col- 
lected on  the  boat  as  a  condition  precedent 
to  a  decree  for  limitation  of  liability.  In  re 
St.  Louis,  etc..  River  Packet  Co.,  (£.  D.  Mo. 
1020)   266  Fed.  910. 

Vol.  VI,  p.  371,  sec.  1.     [First  ed., 
vol.  IV,  p.  854.] 

Liability  of  r^Mtl  —  NegUgenoe  tn  stow- 
age.—The  fact  that  bills  of  lading  contain 
the  exception,  "  Leakage  of  contents  at  own- 
er's risk,"  does  not  absolve  the  carrier  from 
liability  arising  from  negligence,  or  want  of 
the  exercise  of  due  diligence,  in  property 
stowing  cargo.  The  Korea  Maru,  (C.  C.  A. 
0th  Cir.  1921)  274  Fed.  500. 

Limitation  at  to  baggage  — /n  general,^ 
Where  by  the  tariff  of  a  steamship  company 
duly  filed  with  the  Interstate  Commerce 
Commission  its  liability  in  case  of  checked 
baggage  is  limited  to  a  specified  sum  such 
limitation  of  liability  is  binding  and  must 
be  enforced.  The  Virginia,  (D.  C.  Md.  1920) 
266  Fed.  437. 

Applicability. — A  limitation  of  liability  as 
to  checked  baggage  has  no  application  to 
hand  baggage  not  checked  or  to  clothing  or 
other  articles  worn  on  the  passenger's  person. 
And  no  recovery  can  be  had  for  articles  loat 
and  claimed  as  personal  effects  where  they 
are  not  included  within  the  necessary  bag- 
gage and  effects  which  a  traveller  may  be 
expected  to  carry  with  him.  The  Virginia, 
{D.  C.  Md.  1920)   266  Fed.  437. 

Limitation  of  value  of  package.—A  pro- 
vision in  a  bill  of  lading  limiting  the  liabil- 
ity of  a  vessel  in  case  of  loss  to  a  fixed 
amount  per  padcage  unless  a  higher  value 
be  declared  by  the  shipper  and  extra  freight 
paid  thereon,  is  valid  and  binding  and  takes 
precedence  over  other  provisions  for  ascer- 
taining damages  to  goods  in  case  of  loss. 
Stevens  v.  Cunard  Steamship  Co.,  (G.  C.  A. 
2d  Cir.  1921)  271  Fed.  306. 

Lots  not  within  limitation. —  The  act  was 
referred  to  without  a  definite  holding  in  re- 
spect thereto  in  Sunny  Point  Packing  Co.  v. 
Alaska  Steamship  Co.,  (Wash.  1921)  196 
Pac.  642,  wherein  the  court  stated  the  facts 
as  to  a  shortage  in  delivery  and  its  conclu- 
sion as  follows:  *'The  voyage,  as  the  cap- 
tain's log  shows,  was  somewhat  tempestuous. 
Salmon  cases  of  another  shipment,  loaded  in 
that  part  of  the  vessel  in  which  these  cases 
were  loaded,  went  overboard.  No  chedc  of 
the  number  of  cases  unloaded  was  kept  as 
the  cases  were  taken  from  the  vessel.  The 
loss  was  ascertained  by  the  count  after  they 
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had  been  piled  upon  the  dock.  While  the 
checker  testifies  that  he  kept  track  of  the 
longshoremen  who  were  performing  the  work, 
and  was  careful  to  see  that  none  of  the  cases 
were  misplaced  or  intermixed  with  other 
piles  of  salmon  cases  on  the  dock,  it  seems  to 
us  that  the  chance  of  error  was  here  much 
greater  than  was  the  chance  of  error  at  the 
place  of  shipment.  A  loss  caused  by  either 
of  the  reasons  suggested  will  not  excuse  a 
failure  to  deliver  on  the  part  of  the  carrier. 
A  carrier  was  at  common  law  an  insurer, 
save  as  against  the  act  of  God  or  of  the  pub- 
lic enemy.  While  by  the  Harter  Act  its  lia- 
bility has  been  somewhat  more  limited,  still 
nothing  is  here  shown  to  bring  the  carrier 
within  the  excepted  causes." 

Burden  of  proof.— ^n  exception  in  bills  of 
lading  "  leakage  of  contents  at  owner's  risk," 
casts  upon  the  libelants  the  burden  of  estab- 
lishing negligence  or  want  of  diligence  in 
stowage  which  conduces,  as  the  proximate 
cause,  to  the  injury  complained  of.  The 
Korea  Maru,  (C.  C.  A.  9th  Cir.  1921)  274 
Fed.  609. 

Vol.  VI,  p.  377,  sec.  3.     [First  ed., 
vol.  IV,  p.  857.] 

I.  In  general. 
II.  Properly  manned  and  equipped. 

III.  Due  diligence. 

IV.  Seaworthy  veaeel. 

v.*  Navigation  or  management  of  ship. 
VI.  Burden  of  proof. 

I.  In  Geneiull  (p.  378) 
Prior  to  the  passage  of  this  Act  vessel 
owners  would  have  been  answerable  for  a  loss 
caused  by  the  negligence  of  the  master  or 
crew.  The  Mary  F.  Barrett,  {E.  D.  Pa. 
1921)  270  Fed.  618. 

Owner's  liability.— There  is  no  right  to 
limit  liability  unless  the  vessel  was  sea- 
worthy  and  reasonable  care  was  exercised  by 
the  owner  to  see  that  she  was  properly 
manned,  equipped  and  supplied.  The  Bes- 
sie J.,   (D.  C.  Mass.  1920)  208  Fed.  66. 

General  average. —  "The  doctrine  of  gen- 
eral average  is  the  equitable  one  that  the  loss 
caused  by  a  sacrifice  made  for  the  common 
benefit  of  all  should  be  borne  ratably  by  all. 
It  has  no  application,  however,  when  the 
necessity  for  the  sacrifice  was  caused  by  the 
negligence  of  the  master  or  crew."  The  Mary 
F.  Barrett,  (E.  D.  Pa.  1921)  270  Fed.  618, 
wherein  the  court  further  said :  "  The  right 
to  invoke  the  law  of  general  average  is  a 
defense  pro  tanto  if  there  is  a  stipulation 
in  the  charter  party  to  this  cflTect,  but  in 
the  absence  of  such  a  contract  there  is  no 
such  right  if  the  loss  was  due  to  the  negli- 
gence of  master  or  crew." 

II.  Pboperlt  Manned  and  Equipped 

(p.  382) 

Duty  to  provide  competent  crew. —  In  the 
case  of  a  tug  contracting  to  tow  vessels  the 


rule  has  been  applied  that  it  is  the  duty  of 
the  owners  of  the  tug  not  only  to  provide  a 
seaworthy  vessel,  but  also  to  provide  the 
vessel  with  a* crew  adequate  in  number  and 
competent  for  their  duty  with  reference  to 
all  the  exigencies  of  the  intended  voyage. 
Mylroie  v.  British  Columbia  Mills  Tng,  etc, 
Co.,  (C.  C,  A.  9th  Cir.  1920)  268  Fed.  449. 

Barge  captain  absent  from  boat  at  night. 
— A  petition  for  limitation  of  liability  has 
been  denied  where  during  the  absence  at 
night  of  the  barge  captain  a  Teasel  sank  at 
a  pier  and  it  appeared  that  the  petitioner's 
fleet  manager  knew  or  should  have  known 
that,  notwithstanding  instructions  to  the 
contrary,  its  barge  captains  not  being  fol- 
lowed up  were  likely  to  leave  their  vessels 
at  night.  The  Bessie  J.,  (D.  C.  Mass.  1920) 
268  Fed.  66. 

III.  DUK  DlUOSNCB    (p.  383) 

Negligent  navigation. —  Holding  a  towing 
tug  liable  for  damages  resulting  from  sunken 
wrecks,  the  existence  of  which  was  known 
or  should  have  been  known  to  the  master  of 
the  tug,  the  court,  in  McWilliams  r.  Di- 
rector Gen.  of  Railroads,  (C.  C.  A.  2d  Cir. 
1921 )  271  Fed.  931,  said:  "  It  is  elementary 
that  in  every  contract  of  towage  it  is  Im- 
pliedly agreed  that  the  tug  will  use  proper 
skill  and  diligence,  and  that  she  will  not 
unnecessarily  by  negligence  or  mismanage- 
ment imperil  her  tow.  The  highest  degree  of 
skill  is  not  required,  for  she  is  not  a  com- 
mon carrier;  neither  is  she  an  insurer.  She* 
is  merely  a  bailee  for  hire.  As  such  she  is 
simply  bound  to  exercise  reasonable  skill, 
care,  and  diligence.  Eastern  Transportation 
Line  r.  Hope,  96  U.  S.  297,  24  L.  Ed.  477; 
The  John  G.  v^^tevens,  170  U.  S.  113,  126. 
18  Sup.  Ct.  544,  42  L.  Ed.  969.  From  what 
has  been  said  we  must  be  understood  as 
meaning  that  the  degree  of  skill,  care,  and 
diligence  for  which  the  tug  is  liable  is  de- 
pendent upon  the  peculiar  circumstances  of 
each  particular  case  and  of  the  special  haxi 
ards  of  the  waters  traversed.  Societe  des 
Voilers  Francais  r.  Oregon  R.,  etc,  Co., 
(D.  C.)   178  Fed.  324. 

"The  master  of  the  tug  is  bound  to  know 
the  channel  and  its  usual  currents,  and  dan- 
gers which  are  known  generally  to  men  ex- 
perienced in  its  navigation.  The  Inca,  (D. 
C.)  130  Fed.  36,  aflTd  148  Fed.  363,  78  C.  C. 
A.  273.  And  he  must  exercise  that  degree 
of  care,  caution,  and  maritime  skill  which 
prudent  navigators  usually  employ  in  simi- 
lar services.  In  all  such  cases  the  burden 
rests  upon  the  libelant  to  prove  affirmatively 
that  the  tug  is  in  fault." 

Leakage. —  Where  the  leakage  resulted 
from  the  structural  defects,  which  mani- 
fested themselves  under  ordinary  conditions 
of  severe  weather,  it  cannot  be  held  that 
the  damage  caused  thereby  was  due  to  perils 
of  the  sea,  within  the  exemptions  of  tikis 
section,  unless  due  care  to  render  the 


LIMITATION  OF  VESSEL  OWNERS'  LIABILITY 


651 


seaworthy  be  shown.    The  T^ake  Allen,  (£.  D. 
N.  Y.  Idai)   274  Fed.  873. 

Failure  to  doae  stop  cock. —  The  failure 
to  close  a  stop  cock  in  a  pipe,  which  cock 
was  essential  to  the  seaworthiness  of  a  vessel 
when  loaded  to  a  certain  depth  was  a  failure 
to  use  due  diligence  to  make  the  vessel  sea- 
worthy within  the  meaning  of  this  act,  and 
the  fact  that  coal  was  taken  in  after  leaving 
port  increased  the  draft  so  as  to  bring  the 
opening  in  the  pipe  under  the  water  was 
immaterial.  The  Viking,  (C.  C.  A.  6th  Cir. 
1921)  271  Fed.  801, 

IV.  Sbawobtht  Vessel  (p.  384) 

Oblisation  of  owners  as  to  seaworthiness 
of  vessel. —  Inherent  in  the  shipping  articles 
was  the  absolute  obligation  of  the  owners 
and  operators  to  see  that  the  vessel  waa 
seaworthy.  To  be  seaworthy  the  vessel  must 
be  tight,  staunch,  and  strong,  and  so  equipped 
and  the  cargo  so  stored  as  to  resist  all  ordi- 
nary action  of  the  sea.  But  the  requirement 
does  not  extend  to  perfect  condition  of  the 
vessel  or  the  most  improved  appliances. 
Hamilton  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1920) 
268  Fed.  15. 

The  duty  to  use  reasonable  care  in  keeping 
the  ship  and  her  appliances  in  safe  condi- 
tion is  a  continuing  duty  resting  upon  the 
owners  during  the  voyage.  This  is  nondele- 
gable, and  for  injuries  resulting  from  its 
breach,  the  owners  are  liable  to  the  seamen, 
even  if  there  is  an  entire  lack  of  that  privity 
or  knowledge  which  will  deny  to  the  owners 
the  right  to  limit  their  liability.  Patton- 
Tully  Trans-p.  Co.  v.  Turner,  (C.  C.  A.  6th 
Cir.  1920)   269  Fed.  334. 

The  provisions  of  this  section  cannot  be 
relied  upK>n  to  relieve  the  shipowner  from 
the  obligation  to  furnish  a  seaworthy  vessel, 
or  to  escape  from  responsibility  for  failure 
to  do  so;  and  especially  is  this  true  when 
the  unseaworthiness  existed  at  the  time  the 
charter  party  was  entered  into.  Nor  can  the 
owner  escape  liability  by  the  exercise  merely 
of  due  diligence  to  "perform  his  obligations 
in  this  respect.  His  duty  is  to  furnish  a  sea- 
worthy vessel,  and  by  frequent  examinations 
and  thorough  inspection  to  see  that  it  was  so 
maintained,  having  due  regard  to  the  service 
to  be  perfonned.  The  Pehr  Ugland,  (E.  D. 
Va.  1921)  271  Fed.  340. 

Implied  warranty  of  seaworthiness. —  In 
the  absence  of  an  express  warranty  of  sea- 
worthiness in  a  contract  for  the  shipment 
of  a  cargo,  the  law  will  imply  a  warranty 
that  the  ship  is  seaworthy  and  fitted  for  the 
service  in  hand,  and  for  the  faithful  perfor- 
mance of  which  it  contracts  and  accepts  com- 
pensation. The  Pehr  Ugland,  (E.  D.  Va. 
1921)    271  Fed.  340. 

Presumption  as  to  seaworthiness.— The 
presumption  is  in  favor  of  seaworthiness, 
since  the  owners  and  officers  ordinarily  would 
not  venture  the  risk  of  property  or"  life  in 
an  unseaworthy  ship,  and  from  their  superior 
ability  and  skill  their  judgment  is  entitled 


to   much  greater   weight   than   that   of   the 
crew.    Hamilton  v.  U.  8.,  (C.  C.  A.  4th  Cir.     * 

1920)  268  Fed.  15. 

Liability  where  vessel  is  chartered.—  "  The 
general  rule  is  that  the  owner  of  a  vessel  is 
bound  to  the  charterer  to  see  that  she  is 
seaworthy  and  suitable  for  the  service  in 
which  she  is  employed.  But  the  rule  does 
not  apply  when  the  charterer  undertake*  by 
contract,  either  express  or  implied,  to  inspect 
the  vessel  and  ascertain  for  himself  her  sea- 
w^orthiness  and  fitness."  Portsmouth  Fish- 
eries Co.  V.  John  L.  Koper  Lumber  Co.,  (C. 
C.  A.  4th  Cir.  1920)  269  Fed.  686. 

Where  in  the  case  of  a  buyer  the  dam- 
age done  to  the  cargo  greatly  exceeded  the 
value  of  the  craft,  it  was  held  that  the  char* 
terer  was  not  entitled  to  limit  his  liability 
where  the  barge  was  unseaworthy  for  the 
work  it  undertook  to  do  and  the  charterer 
had  signed  bills  of  lading  himself  and  was 
the  individual  who  actually  inspected  it  be- 
fore it  sailed.    The  Nettie  Moore,  (D.  C.  Md. 

1921)  270  Fed.  1006. 

Official  test. —  The  fact  that  a  ship  has 
passed  official  and  other  inspections  is  not 
conclusive  of  the  fact  of  seaworthiness.  The 
Viking,  (C.  C.  A.  6th  Cir.  1921)  271  Fed. 
SOI. 

Mere  failnre  of  machinery  or  failure  to 
provide  the  best  machinery  does  not  prove 
unseaworthiness  nor  even  negligence.  Ham- 
ilton V.  U.  S.,  (C.  C.  A.  4th  Cir.  1920)  268 
Fed.  15,  holding  that  unseaworthiness  was 
not  established  by  the  fact  that  the  engine 
had  to  be  repaired  and  that  the  ship  lost 
three  propeller  blades. 

Defective  boilers. — As  to  the  existence  of 
defective  boilers  as  rendering  a  vessel  un- 
seaworthy it  has  been  said:  *'  Proceeding  to 
this  question  of  fact,  whether  the  master 
used  reasonable  care  in  maintaining  the 
boat's  appliances  in  seaworthy  condition,  we 
conclude  that  he  did  not.  It  is  strenuously 
urged  that  the  fusible  plug  did  not  pertain 
to  the  seaworthiness  of  the  boat,  that  the 
water  gauges  and  try  cocks  were  all  the  ap- 
pliances necessary  to  complete  safety,  and 
that  the  fusible  plug  was  only  the  means  of 
avoiding  the  fireman's  possible  negligence  in 
using  the  devices  which  of  themselves  an- 
swered every  requirement  of  safety  on  the 
theory  that  the  operator  would  do  his  duty. 
We  cannot  accept  this  view  as  controlling. 
It  appears  that  such  plugs  were  in  very 
common  use;  that  they  were  required  by 
the  federal  regulations  (although  this  par- 
ticular kind  of  boat  was  not  within  the  regu- 
lations) ;  and  one  of  the  witnesses  for  the 
boat  gave  the  expert  opinion  that  they  were 
essential  to  safety.  However,  the  case  does 
not  rest  on  this  alone.  The  injector  was  in 
bad  order,  and  was  likely  to  fail  to  operate 
unless  assisted,  and  the  boiler  was  leaking. 
These  conditions  had  continued  for  some 
time,  and  they  must  have  been  known  to  the 
master.  In  light  of  their  existence,  the 
office  of  the  fusible  plug  as  a  safety  device 
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was  emphaiiized.  We  think  that  to  substitute 
a  permanent  for  a  fusible  plug  in  a  boiler, 
where  it  was  abnormally  difficult  to  main- 
tain the  proper  water  level,  was  a  failure  to 
exercise  reasonable  care  to  keep  the  boat  , 
in  seaworthy  condition,  and  that,  therefore, 
the  owners  and  the  boat  were  liable  for  the 
explosion  to  which  this  combination  of  leaky 
boiler,  defective  injector,  and  nonfusible  plug 
contributed."  Patton-Tully  Transp.  Co.  c. 
Turner,  (C.  C.  A.  6th  Cir.  1920)  269  Fed. 
334. 

Improper  dunnage. —  In  The  Tabor,  (£.  D. 
N.  Y.  1921)  274  Fed.  880,  damage  to  sugar 
was  held  to  be  caused  by  the  poor  character 
Off  the  dunnage  and  the  libelant  was  held 
entitled  to  a  decree. 

Negligence  of  crew  as  aggravating  nn- 
fea worthy  condition. — If  the  unseaworthiness 
was  a  contributing  cause  of  the  injury,  with- 
out which  it  probably  would  not  have  hap- 
pened, it  makes  no  difference  in  the  owner's 
liability  that  the  negligence  of  these  of  the 
crew  developed  this  unseaworthiness  into 
action,  and  made  it  destructive  when  it 
would  otherwise  have  been  harmless.  Pat- 
ton-Tully Transp.  Co.  v.  Turner,  (?.  C.  A. 
6th  Cir.  1920)   269  Fed.  334. 

V.  Navigation  ob  Management  of  Ship 

(p.  389) 

Abandonment  of  vemel  at  error  in  naviga- 
tion.—  Where  a  vessel  is  abandoned  when 
not  past  saving  this  constitutes  an  error 
in  the  navigation  and  management  of  the 


vesnel  for  which  the  owners  are  not  liable 
under  this  section  if  they  have  exercised 
due  diligence  to  make  her  seaworthy.  The 
Thessaloniki,  (C.  C.  A.  2d  Cir.  1920)  267 
Fed.  67. 

VI.  Bttbiwn  of  Pboof  (p.  391) 

Competency  of  officera  and  czew. —  Where 

a  vessel  which  was  stranded,  through  negli- 
gence in  the  engine  room,  sets  up  this  act 
it  is  necessary  in  order  that  she  may  have 
its  protection  to  affirmatively  show  that  her 
owner  exercised  due  diligence  to  make  her 
seaworthy  and  that  proper  care  had  been 
given  to  the  selection  of  her  engine  room 
force.  The  Fort  Morgan,  (D.  C.  Md.  1921) 
274  Fed.  734.    . 

Unseaworthineu  as  contributing  cause. — 
The  burden  of  proof  that  the  accident  would 
have  happened  r^ardless  of  the  unsea- 
worthiness alleged  is  on  the  owner,  and  there 
is  no  presumption  in  his  favor  that  that 
which  was  necessary  to  be  done  to  make  the 
vessel  seaworthy,  was  done.  The  Viking, 
(C.  C.  A.  6th  Cir.  1921)   271  Fed.  801. 

Vol.  VI,  p.  392,  sec.  4.     [First  ed., 

vol.  IV,  p.  863.] 

Nature  and  effect  of  bill  of  lading. — A  bill 
of  lading  is  both  a  receipt  and  a  contract, 
and  if  the  owner's  master  signs  the  bill, 
he  has  receipted  and  contracted  for  his  own 
principals.  The  Elsrom,  (C.  C.  A.  2d  Cir. 
1921)    272  Fed.  266. 
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Vol.  VI,  p.  509,  sec.  2319.    [First 

ed.,  vol.  V,  p.  4.] 
Effect  of  prior  location. —  Lands  on  which 
there  are  valid  and  subsisting  locations  are 
not  open  to  exploration  and  purchase.     Leh- 
man r.  Sutter,   (Mont.  1921)    198  Pac.  1100. 

Vol.  VI,  p.  523,  sec.  2322.    [First 

ed.,  vol.  V,  p.  13.] 

II.  Possessory  rights. 
III.  Extralateral  rights. 

II.  P0SSES8OBT  Rights   (p.  624) 

ExcliifliTeneu  of  right — "Section  2322, 
Rev.  St.  U.  S.|  guarantees  the  exclusive  right 
of  possession  to  the  prior  locator,  and  thus 
excludes  the  idea  that  any  one  else  may 
enter  thereon  for  any  purpose  during  the 
life  of  a  prior  location.  .  .  .  The  law  on 
this  subject  is  well  stated  in  volume  18  R. 
C.  L.  at  page  1136,  as  follows: 

"  'A  valid  location  of  a  mining  claim,  so 
long  as  it  is  in  full  force  and  effect,  operates 
as  a  bar  to  a  second  location  of  the  premises 


BO  claimed.  Hence  it  is  a  general  rule  that 
an  attempted  location  of  a  mining  claim 
based  upon  a  discovery  within  a  then  valid 
and  subsisting  claim,  is  absolutely  void  for 
the  purpose  of  founding  an  adverse  claim, 
and  does  not  attach  upon  the  subsequent 
failure  of  the  first  locator  to  do  the  required 
annual  assessment  work;  and  a  location  of 
a  mining  claim  at  a  time  when  a  senior  loca- 
tor is  not  in  default  under  state  or  federal 
laws  is  subordinate  to  a  relocation  hv  a 
stranger  made  after  the  rights  of  the  first 
locator  lapsed  because  of  such  default.' " 
Lehman  v.  Sutter,  (Mont.  1921)  198  Pac. 
1100. 

III.   EXTRALATEBAL   RiOHTB    (p.   527) 

Extent  of  right  —  Scope  of  mining  opera- 
tions.—  Where  a  vein  extending  over  a  side 
line  varies  in  width  and  is  undulating  and 
waving,  the  company  mining  it  may  extend 
its  shaft  in  the  footwall  and  inunediately 
under  the  vein  and  may  make  excavations  in 
the  country  rock  for  stations,  ore  pockets 
and  chutes  connecting  with  its  shaft.  This 
is  especially  true  where  it  appears  from  the 
evidence  that  the  country  rock  encountered 
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in  sucli  excavations  is  entirely  barren  and 
worthless.  Twenty-One  Min.  Co.  v.  Original 
Sixteen  to  One  Mine,  (C.  C.  A.  9tb  Cir. 
1920)    265  Fed.  547. 

Course  of  vein  —  Side  and  end  lines. — 
If  a  lode  mining  location  lies  across  instead 
of  along  the  strike  of  a  vein,  the  side  lines 
become  the  end  lines  for  the  purpose  of 
defining  the  right  of  the  owner,  under  this 
section,  to  follow  a  vein  apexing  within  the 
surface  boundaries  on  its  dip  downward  out- 
side the  vertical  side  lines  of  such  claim. 
Silver  King  Coalition  Mines  Co.  t*.  Conkling 
Min.  Co.,  (1921)  256  U.  S.  18,  41  S.  Ct. 
426,  65  U.  S.  (L.  ed.)  — ,  reversing  (C.  C. 
A.  8th  Cir.  1916)  230  Fed.  553,  144  C.  C.  A. 
607. 

Side  lines  and  end  lines  do  not  depend  on 
the  mere  act  of  the  locator;  those  lines 
which  are  crosswise  of  the  general  course  of 
the  vein  are  the  end  lines,  although  the  lo- 
cator may  have  termed  them  side  lines. 
Northport  Smelting,  etc.,  Co.  v.  Lone  Pine- 
Surprise  Consol.  Mines  Co.,  (E.  D.  Wash. 
1920)  271  Fed.  105. 

Lode  bisected  hy  lines  of  adjoining  claims, 
' — Where  a  lode  or  vein  is  bisected  by  the 
lines  of  two  adjoining  claims  it  belongs  to 
the  one'  having  priority.  Star  Min.  (5o.  «. 
Federal  Min.,  etc.,  Co.,'  (C.  C.  A.  9th  Cir. 
1920)   265  Fed.  881. 

Vol.  VI,  p.  533,  sec.  2324.    [First 

ed.,  vol.  V,  p.  19.] 

V.  Annual  assessment  work. 

2.  Work,  labor  and  improvementfl. 

3.  Forfeiture  of  claim. 
IX.  Relocation  of  claims. 

V.  Annual  Assessment  Work 

2.  Work,  Labor  and  Improvements  (p.  544) 

Srection  of  stamp  mill  at  atiesnaent  work. 
—  Expenditures  made  for  work  performed, 
labor  done,  and  repairs  made  upon  a  stamp 
mill  do  not  tend  to  develop  the  mineral 
claim,  or  facilitate  the  extraction  of  ore 
therefrom,  and  consequently  do  not  con- 
stitute any  part  of  the  sum  required  to  be 
expended  for  annual  assessment  or  improve- 
ment work  under  this  section.  Golden  Giant 
Min.  Co.  V.  Hill,  (X.  M.  1921)    198  Pac.  276. 

3.  Forfeiture  of  Claim    (p.  548) 

Estoppel  to  claim  forfeiture. —  Where  one 
enters  into  possession  of  a  mineral  claim 
under  a  contract  with  a  locator,  by  which 
the  person  entering  undertakes  to  do  the 
required  assessment  work,  or  do  other  work 
which  would  have  been  sufficient  to  consti- 
tute assessment  work,  he  will  not  be  heard 
to  assert  tlie  forfeiture  of  the  claim  for  non- 
performance of  the  assessment  work,  where 
such  nonperformance  was  the  result  of  his 
own  default,  nor  will  he  be  permitted  to  take 
advantage,  at  any  time,  of  the  information 
obtained   by   him   on    account   of   such   rela- 


tion.   Golden  Giant  Min.  Co.  t*.  Hill,  (N.  M. 
1921)    198  Pac.  276. 

Necessity  of  relocation. — The  failure  to  dq 
the  annual  assessment  work  upon  a  mining 
claim  does  not  of  itself  forfeit  the  claim, 
a  relocation  by  a  third  party  being  essential 
to  work  a  forfeiture  of  the  original  locator's 
rights.  Golden  Giant  Min.  Co.  t*.  Hill,  (N.  M« 
1921)    198  Pac.  276. 

IX.  Relocation  of  Claims   (p.  552) 

Right  to  relocate. — The  locator  or  claim- 
ant may,  at  any  time,  relocate  his  own  clsum 
for  any  purpose  except  to  avoid  the  doing 
of  annual  labor  thereon  required  by  this 
section.  Lehman  f.  Sutter,  (Mont.  1921)  198- 
Pac.  1100. 

Effect  on  right  of  cotenant. — That  some  of 
the  locators  relocate  their  claim  does  not 
operate  as  an  abandonment  by  those  who  do 
not,  and  as  to  the  latter  the  claim  remains 
valid  and  subsisting,  forbidding  the  location 
of  another  claim.  Lehman  v.  Sutter,  (Mont. 
1921)   198  Pac.  1100. 

Patent  as  relating  to  date  of  relocation.-* 
Where  a  mining  claim  is  located  and  several 
years  later  relocated  by  the  same  parties 
and  a  patent  issued  therefor,  the  patent  re- 
lates back  only  to  the  date  of  its  relocation. 
Star  Min.  Co.  v.  Federal  Min.,  etc.,  Co., 
(C.  C.  A.  9th  Cir.  1920)  266  Fed.  881. 

Vol.  VI,  p.  573,  sec.  2327.    [First 

ed.,  vol.  X,  p.  235.] 
Monuments  prevail  over  courses  and  dis- 
tances.— ^A  patent  for  a  lode  mining  claim 
which,  after  reciting  the  deposit  in  the  Gea- 
eral  Land  Office  of  field  and  plat  notes  of  a 
survey  of  such  claim,  which  is  designated 
by  the  Surveyor  General  as  lot  No.  689,  de- 
scribes its  boundaries  as  platted  as  begin- 
ning at  corner  No.  1,  a  pine  post,  running 
thence  by  a  described  course  600  feet  to 
corner  No.  2,  a  pine  post,  thence  by  a  de- 
scribed course  1,500  feet  to  corner  No.  3 
thence  by  a  described  course  600  feet  to  cor- 
ner No.  4,  and  thence  by  a  described  course 
1,500  feet  to  the  place  of  beginning,  and 
which,  in  granting  ''said  mining  premises 
hereinbefore  described,"  assumes  such  prem- 
ises to  be  the  lot  designated  as  lot  No.  689, 
does  not  represent  an  adjudication  by  the 
Land  Department  that  the  claim  is  1,500 
feet  long  and  600  feet  wide,  without  regard 
to  the  location  of  the  posts  and  corners  3 
and  4,  which  the  field  notes  showed  to  ex- 
ist, but  which  the  patent  does  not  mention, 
and  evidence  is  admissible  to  show  that  there 
were  monuments  at  comers  3  and  4,  and,  if 
established,  the  monuments  as  fixed  control 
the  courses  and  distances  of  the  patent,  and 
exclude  from  the  grant  land  outside  the 
monuments,  though  comprehended  by  the 
courses  and  distances.  Silver  King  Coalition 
Mines  Co.  v.  Conkling  Min.  Co.,  (1921)  255 
U.  S.  151,  41  S.  a.  310,  65  U.  8.    (L.  ed.) 
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— ,  reversing    (C.  C.  A.  8th  Cir.   1916)    230 
Fed.  553,  144  C.  C.  A.  607. 

Vol.  VI,  p.  575,  sec.  2329.    [First 

ed.,  vol.  V,  p.  42.] 

Priority  between  placer  and  timber 
patentf.— In  Adams  v.  C  A.  Smith  Timber 
Co.,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  652, 
it  was  held  under  the  facts  of  the  case  that 
a  conflict  between  a  placer  and  a  timber 
patent  must  be  resolved  by  requiring  the 
patent  for  the  placer  to  yield  to  the  timber 
patent  theretofore  issued  to  the  predecessors 
of  the  appellee. 

Vol.  VI.  p.  580,  sec.  2332.    [First 

ed.,  vol.  V,  p.  44.] 

Scope  of  section.— This  statute  **  is  a  part 
of  the  statutory  chapters  on  mineral  and 
mining  resources,  having  to  do  with  the  evi- 
dence which  will  be  regarded  as  sufficient  to 
establish  the  right  of  one  in  possession  and 
who  has  worked  a  mining  claim  to  obtain 
a  patent.  The  statute  is  based  upon  the 
premiise  that  the  lands  had  been  open  to 
entry  and  could  be  patented  under  the  min- 
ing laws  of  the  United  States.  It  was  not 
enacted  as  a  statute  of  limitation,  and  has 
no  application  in  the  case  of  a  trespasser 
on  land,  title  to  which  cannot -be  acquired 
under  the  laws  of  the  United  SUtes." 
Chanslor-Canfteld  Midway  Oil  Co.  v,  U.  S., 
(C.  C.  A.  9th  Cir.  1920)   206  Fed.  145. 

Advene  postcision.— Where  plaintiffs  al- 
lege possession  of  a  placer  claim,  it  is  the 
rule  that  one  claiming  by  adverse  possession 
must  establish  that  the  property  is  held  and 
used  as  a  mining  ground.  Appropriate  use 
must  be  shown.  Adams  t;.  C.  A.  Smith  Tim- 
ber Co.,  (C.  C.  A.  9th  Cir.  1921)  273  Fed. 
062. 

Vol.  VI,  p.  587,  sec.  2336.    [First 

ed.,  vol.  V,  p.  50.] 
Pleading  in  suit  to  determine  adverse 
claims. — "The  amended  complaint  is  not  a 
model  pleading.  It  would  have  been  entirelv 
sufficient  if  plaintiff  had  confined  himself  to 
appropriate  allegations  showing  his  right  to 
the  ground  covered  by  his  locations,  and  left 
it  to  the  defendants  to  disclose  the  natuie 
of  their  claim.  It  was  not  necessary  for 
him  to  go  further,  and  show  that  defendants' 
adverse  claim  is  without  foundation.  Woodv 
r.  Hinds,  30  Mont.  Ig9.  76  Pac.  1.  Since, 
however,  he  has  assumed  to  do  this,  and  the 
demurrer  admiU  the  truth  of  his  allegations 
in  this  behalf,  the  question  submitted  for 
decision  is  whether,  assuming  the  plaintiff's 
allegations  to  be  true,  they  so  far  impeach 
the  validity  of  the  Sutter  locations,  or  any 
of  them,  as  to  put  the  defendants  upon  the 
defensive."  Lehman  r.  Sutter,  (Mont.  1921) 
198  Pac.  1100. 


Vol.  VI,  p.  593,  sec.  2347.    [First 

ed.,  vol.  V,  p.  56.] 

Price. — ^A  price  in  excess  of  $20  an  acre 
may  be  exacted  by  the  Secretary  of  the 
Interior  for  coal  lands  within  15  miles  of 
a  railroad,  entered  under  this  section.  Fried- 
man f.  U.  S.,  255  U.  S.  468,  41  S.  Ct.  380, 
65  U.  S.  (L.  ed.)  — ,  affirming  (1919)  54 
Ct.  CI.  225. 

Conclusiveness  of  decision  as  to  whether 
land  is  vacant. — A  decision  that  land  is  not 
vacant  is  one  entirely  within  the  discretion 
of  the  Secretary  of  the  Interior  and  not  sub- 
ject to  control  by  the  courts.  Payne  r.  U.  S., 
(App.  Cas.  D.  C.  19^)   269  Fed.  198. 

Vol.  VI,  p.  602.    [Entry  of  petroleum, 
etc.]      [First  ed.,  vol.  V,  p.  47.] 

Federal  jurisdiction  —  Equitalle  relief. — 
Where  there  is  a  serious  controversy  as  to 
the  title  and  the  party  in  possession  is  hold- 
ing adversely,  plaintifTs  remedy  is  at  law 
and  not  in  equity.  But  where  the  title  and 
right  to  possession  is  clear,  and  the  defend- 
ant is  wrongfully  in  possession,  extracting 
mineral  from  the  land,  and  thus  is  prac- 
tically consuming  the  substance  of  the  estate, 
jurisdiction  is  in  a  court  of  equity  to  stop 
such  waste,  and,  after  having  interfered  to 
stop  the  waste,  the  court  will  determine  the 
rights  of  the  parties  before  it.  Remedy  at 
law  for  possession  and  to  recover  damages 
for  the  trespass  is  in  plaintiff,  but  such 
remedy  is  not  adequate,  by  no  means  as  prac- 
tical and  as  efficient  as  a  remedv  in  equity. 
Chanslor-Canfield  Midway  Oil  Co.  r.  U.  S., 
(C.  C.  A.  9th  Cir.   1920)   266  Fed.  145. 

Validity  of  location  made  in  names  of 
third  persons. — ^Where  a  location  was  made 
by  a  person  in  the  name  of  his  mother-in- 
law  and  seven  others  and  the  alleged  locators 
did  not  know  of  the  location  at  or  prior 
to  the  time  it  was  made  and  when  subse- 
quently advised  thereof  declined  to  assume 
or  pay  anv  part  of  the  expense  or  to  accept 
or  ratify  the  same  but  on  the  suggestion  of 
the  one  making  the  location  they  executed 
a  deed  conveying  their  interests  to  his 
mother-in-law  who  subsequently  made  an 
assignment  to  him,  it  was  held  that  the 
location  was  invalid  and  that  no  title 
pas.sed.  Chanslor-Canfield  Midway  Oil  Co. 
V.  U.  S.,  ^C.  C.  A.  9th  Cir.  1920)*  268  Fed. 
145. 

Vol.  VI,  p.  609,  sec.  3.      First  ed., 

1912  Supp.,  p.  318.1 

Action  of  secretary  as  conclusive.— The 
action  of  the  Secretary  of  the  Interior  in 
refusing  to  approve  an*  entry  is  not  subject 
to  review  where  he  has  not  acted  arbitrarily. 
Payne  v.  U.  S.,  (App.  Cas.  D.  C.  1920)  269 
Fed.  198. 
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1918     Supp.,     p.     461.       [Mining 

claims,  -etc] 

Effect  of  failure  to  file  notice  of  desire  to 
hold  claim. — ^A  failure  to  file  the  notice  re- 
quired by  the  resolution  does  not  forfeit  a 
claim  where  it  was  due  to  a  mistake  as  to 
county  boundaries,  a  diligent  effort  in  good 
faith  having  been  made.  Donoghue  v. 
Tonopah  Oriental  Min.  Co.,  (Nev.  1921)  108 
Pac.  553.     The  court  said: 

"  If  the  proviso  is  eolely  for  the  benefit 
of  the  individual  claim  owner,  we  are  not  in 
accord  with  an  interpretatibn  that  nullifies 
its  beneficent  purposes.  We  think  that  re- 
fiection  inevitably  leads  to  the  conclusion 
that  exceptions,  which  are  present  and  con* 
earring  in  this  case*  arise  from  a  failure  to 
comply  literally  with  the  terms  of  the  pro- 
viso. Fiiert,  tJiere  is  no  fraud  or  deceit; 
second,  no  intention,  shown  by  competent, 
clear,  and  satisfying  proof,  to  abandon  the 
claims;  third,  there  is  good  faith,  and  an 
open  and  honest  effort  to  comply:  and, 
fourth,  excusable  neglect  or  omission  of 
others  to  file  the  notice,  not  attributable  to 
the  claim  owner. 

''This  interpretation  is  supported,  in  a 
measure,  by  that  of  the  Interior  Department 
in  a  case  arising  under  the  Suspensory  Act 
of  18»3  (28  U.  S.  Stat.  6).  The  act  of 
1893,  suspending  the  assessment  work  for 
that  year,  came  before  the  department  in 
Cain  et  al.  t\  Addenda  Mining  Co.,  24  Land 
Dec.  18.  The  owner  was  permitted  to  hold 
the  ground  under  the  resolution,  thongli  the 
company  had  not  filed  any  declaration  of  in- 
tention w^hatever.     It  is  true  that  it  was  in 


a  contest  which  involved  fraud  of  the  worst 
kind,  still  the  ruling  indicates  that  each 
case  arising  between  claim  owners  and  third 
parties  for  failure  to  comply  with  the  reso- 
lution is  to  be  controlled  and  decided  upon 
its  own  particular  facts  and  circumstances. 
It  is  true,  from  the  situation  developed 
from  ttie  trial  of  this  case,  that  the  rep- 
resentatives of  the  true  owners  of  the 
ground  in  dispute,  though  acting  in  gbod 
faith,  upon  their  own  showing,  could  have 
taken  the  precaution,  being  in  doubt,  to  file 
the  notice  in  both  Xve  and  Esmeralda  cotm* 
ties;  but  their  omission  so  to  do,  under  the 
particular  circumstances,  should  not  be 
visited  upon  the  owners.  In  arriving  at  this 
conclusion,  we  are  mindful  that  it  is  not 
the  province  of  courts  to  concern  themselves 
with  the  injustice  and  inconvenience  or  hard- 
ships of  a  law  where  its  meaning  is  plain! 
Such  a  matter  is  addressed  to  Congress. 
But  where  it  is  clear  that  a  strict  and  literal 
interpretation  of  a  public  resolution,  con*- 
ceming  land  in  which  the  government  has 
a  proprietary  interest,  will  result  in  mani- 
fest injustice,  we  may  scrutinise  it  closely 
to  see  if  it  will  not' admit  of  some  other 
interpretation.  We  take  it  that  Congress  is 
presumed  to  have  intended  an  inierpretation 
which  would  avoid  results  of  this  character. 
We  freely  admit  that  the  language  of  the 
proviso  is  susceptible  of  the  interpretation 
that  it  is  mandatory  in  terms,  but  we  are 
of  the  opinion  that  its  resulting  effect  is 
doubtful  and  susceptible  of  two  interpreta- 
tions, and  under  the  well-settled  rule  we 
give  it  that  interpretation  which  best  com- 
ports with  reason  and  justice." 
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Vol.  VI,  p.  654,  sec.  5136.    [First 

ed.,  vol.  V,  p.  82.] 

II.  Contracts  in  general. 
V.  "  Incidental    powers    as    shall    be    neces- 
sar>',"  etc. 
4.  Indorser,  guarantor  or  surety. 

II.  Contracts  in  Genebal   (p.  656) 

Purpose  of  limitations  in  section. — The 
limitations  contained  in  this  section  were 
intended  to  insure  the  safe  management  of 
the  affairs  of  a  national  bank,  so  as  to  pro- 
tect the  owners  thereof  in  the  safe  conduct 
of  its  affairs,  and  as  a  guaranty  that  the 
mana^ment  of  such  bank  should  at  all  times 
be  free  from  speculation,  the  assumption  of 
imdue  risks,  or  the  doing  of  anything  else 
calculated  to  injure  the  public  by  impairing 
the  credit  of  the  bank.  It  also  confers  upon 
the  directors  "  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking."  Parkersburg  Second  Nat. 
Bank  v.  United  States  Fidelity,  etc.,  Co., 
(C.  C.  A.  4th  Cir.  Id20)   266  Fed.  489. 


V.  Incidental  Powers  as  Shaix  Be 

Necebsabt 

4.  Indorser,  Guarantor  or  Swrety  (p.  665) 
Indemnity  bond. —  It  has  been  held  that 
a  national  bank  may  in  some  cases  execute 
an  indemnity  bond  to  protect  its  interest 
in  a  bankrupt's  estate.  Thus,  it  was  so  held 
where  it  seemed  that  if  contracts  of  the 
bankrupt  could  be  completed  a  large  profit 
could  be  realized  but  the  surety  company 
which  was  on  the  contractor's  bond  refused 
to  turn  the  matter  over  to  the  trustees  unless 
it  was  protected  by  an  indemnity  bond. 
Parkersljurg  Second  Nat.  Bank  r.  United 
States  Fidelity,  etc.,  Co.,  (C  C.  A.  4th  Cir. 
1920)  266  Fed.  489. 

Vol.  VI,  p.  703,  sec.  5145.    [First 

ed.,  vol.  V,  p.  104.] 
Powers  of  management  other  than  those 
of  directors. — This  section  provides  that 
the  affairs  of  each  national  banking  associa- 
tion shall  be  managed  by  not  less  than  five 
directors,  who  shall  be  elected  by  the  share- 
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holders.  This  rule,  however,  is  not  without 
many  exceptions.  For  instance,  the  vice- 
president,  cashier  or  other  officer  of  the  bank 
may  «u:t  without  the  scope  of  his  authority, 
and  in  a  matter  to  whidi  he  is  not  author- 
ized, and  yet  the  bank  may  subsequently 
act  in  such  a  manner  with  reference  to  the 
particular  transaction  or  subject-matter  as 
to  amount  to  a  ratification  of  the  unauthor- 
ized action  of  such  officer,  or  it  may  take 
Huch  affirmative  action  in  accepting  the  bene- 
fits and  fruits  of  the  transaction  as  to  pre- 
clude it  from  thereafter  questioning  or 
denying  the  authority  of  the  officer  to  act 
for  it.  It  may  also  remain  silent  and  in- 
active at  a  time  when  good  faith  would  have 
impelled  it  to  have  spoken  up  and  disclaimed 
the  unauthorized  act  of  its  officer.  In  these 
and  many  other  instances  that  might  be 
mentioned,  the  unauthorized  action  of  such 
officer  of  the  bank  may  become,  in  presump- 
tion and  contemplation  of  law,  the  act  of 
the  bank  it«elf.  Smith  t*.  First  Nat.  Bank, 
(Okla.  1921)   198  Pac.  103. 

Vol.  VI,  p.  722,  sec.  23.     [First  ed., 
1914  Supp.,  p.  282.] 

IV.  ElTFOBCElfENT  OF  lilABItITT    (p.  725) 

Costs. — ^The  coste  in  an  action  under  this 
section  against  several  defendants  may  be 
apportioned  among  them.  In  reaching  this 
conclusion  the  court  said: 

"The  act  of  1876  permits  a  joinder  of 
all  shareholders  of  a  national  bank  to  en- 
force each  shareholder's  individual  liability. 
That  liability  is  restricted  by  the  statute 
which  creates  it;  shareholders  being  indi- 
vidually responsible,  equally  and  ratably, 
and  not  one  for  another,  for  debts  of  the 
bank,  to  the  extent  of  the  amount  of  their 
stock  therein.  R.  S.  |  6151.  The  dominant 
idea  is  the  limitation  of  the  liability  of  the 
shareholder  to  the  amount  of  his  stock.  It 
would  seem  that  the  spirit  of  this  restrictive 
liability  would  be  violated  by  awarding  judg- 
ment for  costs  in  solido.  Suppose  there 
should  be  only  five  stockholders  in  a  bank, 
holding,  respectively,  the  following  number 
of  shares:  One,  5,  10,  50,  and  250,  of  the 
par  value  of  $100,  and  the  costs  should  ag- 
gregate $1,000.  Would  it  be  equitable  and 
right  to  make  the  holder  of  one  share  pay 
the  Mune  as  the  holder  of  250  shares?  If 
such  be  the  case,  the  shareholder  with  one 
share  would  pay  in  costs  double  the  par 
value  of  his  stock,  and  the  holder  of  250 
shares  would  pay  less  than  $1  per  share 
on  his  holding.  Moreover,  the  holder  of  the 
250  shares  might  be  insolvent,  and  his  bur- 
den would  be  cast  on  the  minority  stock- 
holders, multiplying  the  liability  of  the 
holder  of  the  single  share  of  stock  almost 
to  the  extent  of  oppression.  Such  a  result 
would  be  repugnant  to  the  spirit  of  the 
statute,  that  the  extent  of  the  stockholders' 


liability  was  gaiiged  by  the  amount  of  their 
stock,  ratably,  and  not  as  surety  for  one 
another. 

"If  all  the  defendants  were  solvent,  of 
course,  the  plaintiff  could  have  no  reasonable 
objection  to  an  apportionment  of  the  coscta. 
But  it  is  argued  that,  where  some  of  the 
defendants  may  prove  insolvent,  the  plain- 
tiff, though  recovering  judgment  against  such 
insolvent  defendants,  would  have  to  pay  the 
costs  assessed  against  them.  This  argument 
is  urged  against  the  contention  that  appor- 
tionment of  coats  would  be  equitable.  The 
circumstance  that  the  plaintiff  will  loae 
some  of  his  costs  is  no  more  a  hazard  of 
litigation  than  that  he  will  lose  his  judg- 
ment on  account  of  the  defendant's  in- 
solvency. 

'*  There  is  another  consideration.  Suppose, 
when  the  decree  adjudicating  the  several 
shareholders'  liability  is  entered,  some  share- 
holders desire  to  pay,  and  others  wish  to 
prosecute  an  appeal.  If  the  costs  have  been 
apportioned,  then  a  defendant  could  settle 
the  judgment  against  him,  and  leave  his 
more  litigious  codefendants  to  prosecute  ap- 
peal proceedings. 

"  So  that  on  the  whole  I  think  that  it  is 
within  the  power  of  the  court,  and  that  it 
is  neither  inequitable  nor  unjust  to  the 
plaintiff,  that  the  costs  be  apportioned 
among  the  defendants,  the  basis  to  be  as 
follows:  All  the  costs  at  the  time  the  case 
was  at  issue  to  be  apportioned  between  all 
defendants  at  the  ratio  of  their  several  hold- 
ings of  stock.  Costs  subsequently  accruing, 
brought  about  by  reason  of  litigation  on 
issues  made  by  pleas,  to  be  apportioned 
among  litigating  defendants  at  the  ratio  of 
their  respective  holdings  of  stock. 

"A  judgment  on  the  motion  to  apportion 
costs  may  be  taken  in  accordance  with  the 
views  herein  expressed."  American  Xat. 
Bank  v.  Commercial  Na.t.  Bank,  (S.  D.  GiL 
1920)   268  Fed.  688. 

Vol.  VI,  p.  761,  sec.  5200.    [First 

ed.,  1909  Supp.,  p.  353.] 
Nature  of  loan. — ^Where  a  violation  of  this 
section  is  charged  by  a  loan  in  excess  of  the 
statutory  ten  per  cent,  it  seems  that  it 
should  appear  from  the  complaint  whether 
or  not  the  defendants  are  charged  with  sudi 
violation  by  reason  of  the  indorsement  or 
discount  of  commercia.1  or  business  paper, 
or  bv  reason  of  direct  borrowing.  Curtis  P, 
Mctoalf,  (D.  C.  R.  I.  1918)   265  Fed.  293. 

Vol.  VI,  p.  762,  sec.  5201.    [Finrt 

ed.,  vol.  V,  p.  140.] 
Who  may  assail  purchase. — ^A  purchase  of 
its  own  eh  ares  by  a  national  bank  in  failing 
circumstances  can  be  questioned  only  by  the 
United  States  and  not  by  private  persons. 
Iowa  State,  etc..  Bank  t*.  City  Nat.  Bank, 
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(Neb.  1921)  183  N.  W.  982,  following 
Thompson  f.  St.  Xichols  Nat.  Bank,  146 
U.  S.  240,  13  8.  Ct.  66,  36  U.  S.  (L.  cd.)  956. 


Vol.  VI,  p.  766,  sec.  5204.    [First 

ed.,  vol.  V,  p.  142.] 

Necessity  of  description  of  1>ad  loans. —  In 
an  action  by  a  receiver  of  a  national  bank 
against  its  directors  to  recover  damages  for 
payments  of  dividends  in  violation  of  this 
section,  it  is  not  necessary  "that  the  plain- 
tiff in  his  bill  should  set  forth  what  loans 
depleted  the  capital,  though  it  may  become 
necessary  for  him  to  charge  this  before  the 
master.  Neither  is  it  necessary  to  show  that 
the  depletion  was  caused  by  debts  due  <« 
which  interest  was  past  due  and  unpaid  for 
a  period  of  six  months;  the  same  not  being 
well  secured.  It  does  not  follow,  because 
section  5204  makes  these  bad  debts,  that  it 
makes  all  other  debts  good,  or  that  debts 
which  are  otherwise  bad  are  not  to  be  de- 
ducted to  determine  the  unimpaired  capital 
and  surplus.'*  Curtis  v.  Metcalf,  (D.  C. 
R.  I.  1918)  265  Fed.  293. 


Vol.  VI,  p.  767,  sec.  5205.    [First 

ed.,  vol.  V,  p.  143.] 

The  estate  of  a  shareholder  when  holding 
the  shares  is  responsible  though  insolvency 
occur  and  the  assessment  on  the  shares  be 
made  after  his  death.  Miller  v.  Hamner, 
(C.  C.  A.  3d  Cir.  1920)  269  Fed.  891, 
reversing   (D.  C  Del.  1920)    263  Fed.  956. 

Liability  of  executor. — ^An  executor  who 
settles  an  estate  without  making  provision 
for  or  disposing  of  a  liability  imposed  by 
statute  may,  in  a  proper  action  seasonably 
brought,  be  held  personally  liable  for 
devastavit.  Miller  t.  Hamner,  (C.  C  A. 
3d  Cir.  1920)  269  Fed.  891,  reversing  (D.  C. 
Del.  1920)    263  Fed.  966. 

Deciiion  of  comptroller  conclusive. — The 
action  of  the  comptroller  in  ordering  an 
assessment  on  the  shares  of  an  insolvent 
national  bank  is  conclusive  on  the  share- 
holders. Miller  v.  Hamner,  (C.  C.  A.  3d 
Cir.  1920)  269  Fed.  891,  reversing  (D.  C. 
Del.  1920)   263  Fed.  956. 

Nature  of  action. — When  a  fractional  part 
of  a  shareholder's  liability  to  assessment  is 
sought  the  action,  though  on  the  statute,  is 
in  equity.  Miller  t?.  Hamner,  (C.  C.  A.  3d 
Cir.  1920)  269  Fed.  891,  reversing  (D.  C. 
Del.  1920)  263  Fed.  956. 

State  statutes  of  limitations  apply  to  suits 
brought  to  enforce  the  payment  of  an  assees- 
mcnt,  in  the  absence  of  federal  provisions. 
Miller  r.  Hamner,  (C.  C.  A.  3d  Cir.  1920) 
269  Fed.  891,  reversing  (D.  C.  Del.  1920) 
20.3  Fed.  956. 


Vol.  VI,  p.  770,  sec.  5209.    [First 

ed.,  vol.  V,  p.  145.] 

II.  Embezzlement 

1.  Definition  and  Scope   (p.  774) 

"  Embezzlement  was  a  crime  known  to  the 
common  law,  and  was  classed  ae  a  felony  of 
the  same  grade  as  larceny.  4  Bl.  Comm. 
231;  United  States  v.  Cadwallader,  (D.  C.) 
59  Fed.  677.  The  word  'embezzle'  is  con- 
stantly ueed  in  the  Criminal  Code  of  the 
United  States.  It  has  a  technical  sig- 
n  til  canoe,  and  conveys  the  idea  of  wrongful 
appropriation  of  the  property  of  another 
by  one  intrusted  with  it,  or  who  has  pos- 
session of  it  under  some  trust  duty  or  office. 
3  Words  and  Phrases,  p.  2354.  The  word 
*  embezzle '  of  itself  implies  a  fraudulent  and 
unlawful  intention  on  the  part  of  the  per- 
son charged.  No  one  can  '  lawfully '  or 
'  honestly '  embezzle  money  or  other  prop- 
erty, and  hence  the  use  of  the  word 
'embezzle'  in  an  indictment  against  an  em- 
ployee of  the  Post  Office  Department,  charg- 
ing him  with  embezzling  and  secreting  valu- 
able letters,  is  sufficient  to  charge  the  of- 
fense; it  is  not  necessary  to  allege  that  the 
same  was  done  with  fraudulent  intent. 
United  States  v:  Atkinson,  (D.  C.)  34  Fed. 
314.  A  fraudulent  intent  may  be  presumed 
from  the  criminal  act  done.  1  Bishop's 
Criminal  Procedure,  SS  278-290.  The  word 
'embezzle,'  as  used  in  section  5209,  Rev. 
St.,  or  the  words  'steal,  take,  and  carry 
away,'  as  used  in  the  common  law,  have  a 
technical  meaning.  They  do  not,  therefore, 
of  themselves  fully  set  forth  every  element 
of  the  offense  charged.  United  States  r. 
Britton.  107  U.  S.  655,  2  Sup.  a.  512,  27 
L.  Ed.  520.*'  U.  S.  V.  Davenport,  (W.  D.  Tex. 
19^)    266  Fed.  425. 

Vol.  VI,  p-  796,  sec.  5219.    [First 

ed.,  vol.  V,  p.  517.] 

I.  Power  of  fttate  to  tax. 

1.  Rule  stated. 

2.  Federal  decisions  as  controlling. 
II.  Property  taxable. 

1.  Stock  and  real  property. 
V.  Discrimination. 

2.  "  Moneyed   capital." 

3.  Different  system  or  method  of  taxa- 

tion. 
8.  Shares  taxed  to  owners. 
VI.  Exemptions  and  deduction?. 

3.  Municipal,  state,  and  federal  bonds. 

4.  Real  estate. 

I.  PowEB  OP  State  to  Tax 

1.  Rule  Stated  (p.  797) 

National  banks  are  governmental  agencies 
of  the  United  States  and  are  not  subject  to 
taxation  by  the  states  on  their  general  prop- 
erty. Hannan  i*.  Council  Bluffs  First  Xat. 
Bank,  (C.  C.  A.  8th  Cir.  1920)  269  Fed.  o27. 
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2.  Federal  Decisione  as  Controlling  (p.  797) 

A  decitton  of  the  Circuit  Court  of  Appeals 

as  to  the  power  of  a  state  to  tax  a  national 
bank  is  controlling  in  a  state  court.  Dee 
Moines  Nat.  Bank  v.  Fair  weather,  (la.  1^1) 
181  N.  W.  459. 

II.  Pbopebtt  Taxable 

L  Stock  and  Real  Property   (p.  7^7) 

Taxation  of  shares. —  Where  a  statute 
purports  to  tax  the  shares  of  national  banks 
"  it  cannot  be  assumed  unless  the  language 
used  plainly  requires  it,  that  the  Legislature 
intended  to  tax  the  property  generally  of 
national  banks,  which  it  cuuld  not  do,  and 
not'  to  tax  the  shares  of  national  banks, 
which  was  the  only  thing  it  could  tax,  apart 
from  the  real  estate  of  the  banks.  It  must 
be  assumed  that  the  Liegislature  was  familiar 
with  the  United  States  statutes  creating 
national  banks  and  granting  and  limiting 
the  power  of  the  state  in  taxing  them.  It 
is  the  more  to  be  assumed  because  the  Legis- 
lature of  the  state  has  constantly  recognized 
this  limitation  of  the  taxing  power  over 
national  banks,  and  its  statutes  have  directed 
the  taxing  of  national  bank  shares  and  not 
the  taxing  the  general  property  of  cuch 
banks."  Hannan  r.  Council  Bluffs  First  Nat. 
Bank,  (C.  C.  A.  8th  Cir.  1920)  269  Fed. 
527,  wherein  it  was  said :  **  It  is  undoubt- 
edly true  that,  in  practical  effect,  a  taxation 
of  shares  of  stock  results  in  much  the  same 
financial  loss  to  the  individual  owners  as  if 
the  corporation  had  been  taxed  on  its  prop- 
erty, but  in  legal  contemplation  the  shares 
and  the  corporate  capital  are  separate 
things." 

An  assessment  against  a  bank,  rather  than 
against  its  shareholders,  of  taxes  on  its 
stock,  is  void.  Allen  v.  Bilyeu,  (Ore.  1921) 
198  Pac.  208,  holding  that  where  a  tax  so 
levied  had  been  paid  and  a  part  of  it  re- 
funded for  an  insufficient  reason,  the  county 
could  not  recover  the  amount  so  refunded 
though  the  bank  had  by  laches  lost  the  right 
to  complain  of  the  assessment  of  the  tax 
against  it. 

V.   DiSCBIMI NATION 

2.  "Moneyed  Capital"    (p.  801) 

A  state  tax  upon  bank  stock,  state  and 
national,  at  a  higher  rate  than  is  imposed 
upon  intangible  personal  property  in  general, 
including  bonds,  notes,  and  other  evidences 
of  indebtedness,  violates  the  provisions  of 
this  section  that  state  taxation  of  shares 
in  national  banks  "  shcJl  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens 
of  such  state,"  where  moneyed  capital  in  the 
hands  of  individuals,  invested  in  bonds, 
notes,  and  other  evidences  of  indebtedness, 
comes  into  competition,  relatively  material 
in  amount,  in  the  loan  market,  with  the 
moneyed   capital    of    national   banks.      Mer- 


chants'  Nat.  Bank  r.  Richmond,  ( 1921 )  2M 
U.  S.  — ,  41  S.  Ct.  619,  65  U.  S.  (L.  ed.) 
—  {reversing  (1919)  124  Va.  522.  98  S,  E. 
643 ) ,  wherein  the  court  said :  *'  By  repeated 
decisions  of  this  court,  dealing  with  the  re- 
striction here  imposed,  it  has  become  estacH 
lished  that  while  the  w^orde  'moneyed  capi- 
tal in  the  hands  of  individual  citizens'  do 
not  include  shares  of  stock  in  corporations 
that  do  not  enter  into  competition  with  the 
national  banks,  they  do  include  something 
besides  shares  in  banking  corporations  and 
others  that  enter  into  direct  competition  with 
those  banks.  They  include  not  (miy  moneys 
invested  in  «private  banking,  properly  so 
called,  but  investment>i  of  individuals  in 
securities  that  represent  money  at  interest 
and  other  evidences  of  indebtedness  such  aa 
normally  enter  into  the  business  ol  banking." 
A  systematic  and  intentional  omission  to 
tax  a  material  portion  of  other  moneyed 
capital  of  the  kind  designated  in  this  sec- 
tion, may  be  a  violation  of  that  sectioa 
equally  with  a  similar  omission  to  tax  by 
legislative  enactment,  llannan  v.  Council 
Bluffs  First  Nat.  Bank,    (CCA.  8th  Cir. 

1920)  269  Fed.  527. 

3.  Different  System  or  Method  of  Taxation 

(p.  802) 

A  state  statute  taxing  shareholders  of 
national  banks  on  their  shares  should  in 
order  to  be  valid  impose  a  like  tax  on  state 
bank  shares,  representing  similar  moneyed 
capital.  Hannan  v.  Council  Bluffs  First 
Nat.  Bank,  (C.  C.  A.  8th  Cir.  1920)  269 
Fed.  527.  The  court  said :  "  The  fact  that 
individuals,  such  as  private  bankers,  may 
deduct  from  the  amount  of  their  assessable 
property  the  amount  of  United  States  securi- 
ties held  by  them,  is  not  a  discrimination 
forbidden  by  section  5219,  as  against  the 
owners  of  national  bank  shares,  assesmd  at 
their  full  value,  because  section  6219,  in  re- 
quiring other  moneyed  capital  to  be  assessed 
at  an  equal  rate,  only  refers  to  such 
moneyed  capital  as  the  state  has  the  power 
to  tax,  and  not  to  that  property  which  the 
national  power  hae  exempted  from  taxit- 
tion." 

8.  Shares  Taaed  to  Owners  (p.  804) 

Effect  of  exemption  of  bank  property.— 
A  state  statute  assessing  against  the  owners 
of  shares  of  stock  in  a  national  bank  the 
value  thereof,  regardless  of  the  tax-exempt 
character  of  the  assets  of  the  bank,  is  valid. 
Des  Moines  Nat.  Bank  i?.  Fairweather,   (la. 

1921)  181  N.  W.  459,  following  Hannan  t>. 
Council  Bluffs  First  Nat.  Bank,  (CCA. 
8th  Cir.  1920)   269  Fed.  627. 

VI.  Exemptions  and  Dkpuctions 
3.  Mwiicipal,  State,  and  Federal  Bonds 

(p.  806) 
Investment    of    bank   capital   in    exempt 
securities. —  Shares  in  a  national  bank  are 
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subject  to  taxation  b}'  the  states,  in  accord- 
ance with  the  grant  of  power  conferred  by 
this  section,  and  the  fact  that  a  part  or  all 
of  the  capital  of  the  national  bank  is  invested 
in  United  States  bonds  or  securities,  which 
are  exempt  from  taxation,  does  not  entitle 
the  shareholder  to  anv  deduction  from  an 
assessment  upon  the  full  value  of  his  shares. 
Hannan  v.  Council  Bluffs  First  Nat.  Bank, 
(C.  C.  A.  8th  Cir.  1920)  26»  Fed.  &27. 

4.  Real  Estate  (p.  807) 

BedQction  of  actual  value. —  Where  a 
statute  provides  that  in  assessing  the  value 
of  the  stock  of  private  unincorporated  banks 
the  actual  value  of  its  real  estate  must  be 
deducted,  a  general  statute  relating  to  cor- 
porate taxation  and  providing  for  the  deduc- 
tion of  the  assessed  valuation  of  real  estate 
will  be  construed  as  not  being  applicable  to 
national  banks,  since  a  different  construction 
would  invalidate  the  tax  statute  as  being 
in  violation  of  the  federal  act  because  of 
the  resultant  discrimination.  Security  Say. 
Bank  v.  Board  of  Review,  (la.  1920)  178 
X.  W.  662. 

Vol.  VI,  p.  817,  sec.  1.     [First  ed., 

1914  Supp.,  p.  2G0.1 
Purpoae  of  act. — "  The  broad  purpose  of 
the  Federal  Resei-ve  Act  was  to  incorporate 
under  federal  control,  as  members  of  federal 
reserve  banks,  all  national  banks,  as  well  as 
iMinks  other  than  national  banks.  By  force 
of  the  law  all  national  banks,  though  still 
national  banks,  are  members  of  federal  re- 
serve banks.  National  banks  cannot  exist 
and  continue  to  operate  alone  as  such  with- 
in one  year  after  the  passage  of  the  Federal 
Reserve  Act  of  December,  1913,  because  of 
the  mandate  of  the  statutes."  U.  S.  v. 
Davenport,  (W.  D.  Tex.  1920)  2«6  Fed.  425. 

Vol.  VI,  p.  831,  sec.  13.     [First  ed., 

1914  Supp.,  p.  273.] 
Accumulating  checks  in  state  country 
banks  as  ultra  vires  transaction. —  Federal 
reserve  banks  exceed  their  powers  by  accumu- 
lating checks  on  state  country  banks,  not 
members  of  the  fe<leral  reserve  system,  until 
they  reach  a  large  amount,  and  then  caus- 
ing them  to  be  presented  for  payment  over 
the  counter,  or,  by  other  devices,  requiring 
payment  in  cawh,  so  as  to  compel  «uch  banks 
to  maintain  so  much  cash  in  their  vaults 
as  to  drive  them  out  of  business,  or  force 
them,  if  able,  to  submit  to  the  scheme  to 
compel  them  to  become  members  of  the  fed- 
eral reserve  system,  or  at  least  to  open  a 
nonmember  clearing  account,  which  neces- 
sitates the  maintenance  of  a  larger  reserve, 
and  hence  diminishes  the  lending  power  of 
such  banks,  so  that,  with  the  lo<?s  of  thi* 
profit  caused  by  the  clearing  of  bank  checkH 
and  drafts  at  par,  some  of  such  batiks  will 
be  driven  out  of  business,   and   the   income 


of  all  will  be  diminished.  American  Bank, 
etc.,  Co.  r.  Federal  Reserve  Bank,  (1921) 
256  U.  S.  — ,  41  S.  Ct.  499,  65  U.  S.  (L.  ed.) 
— ,  reversing  (C.  C.  A.  6th  Cir.  1920)  269 
Fed.  4. 

Vol.  VI,  p.  850,  sec.  5234.    [First 

ed.,  vol.  V,  p.  170.] 

V.    E.NFORCEMENT     OP     INDIVIDUAL     LIABILITY 

OF  Stockholders 

1.  Determination  and  Aseessmeni  by  Comp- 
troller  (p.  869) 

Judgment  of  court  af  taking  place  of 
assessment. —  The  judgment  of  a  court  of 
competent  jurisdiction  against  a  national 
bank  takes  the  place  of  an  assessment 
against  it  by  the  comptroller  of  the  currency 
where  it  has  gone  into  voluntary  liquidation 
berause  of  insolvency,  and  a  cause  of  action 
accrues  against  the  shareholders  ae  of  the 
date  of  the  return  of  an  execution  unsatis- 
fied. Warner  v.  Citizens'  Nat.  Bank,  (C.  C. 
A.  8th  Cir.  1920)   267  Fed.  661. 

Vol.  VI,  p.  873,  sec.  5239.    [First 

ed.,  vol.  V,  p.  180.] 

III.  Statutorv  liabilitv  of  directors  and  en- 

forcement  thereof. 
3.  "  Knowingly  violate  or  knowingly 

permit/'  etc. 
7.  Excessive  loans. 

III.  Statutory  I^iability  of  Dibectors  and 
Enforcement  Thereof. 

3.  "Knowingly    Violate   or   Knounngly  Per^ 
mit,"  etc.    (p.  880) 

To  same  effect  as  original  annotation,  see 
Curtis  V.  Metcalf,  (D.  C.  R.  I.  1918)  265 
Fed.  293. 

7.  Eweeeeive  Loans    (p.  881) 

Necessity  of  description  of  specific  trans* 
actions. —  In  an  action  by  a  receiver  against 
directors  of  a  national  bank  to  recover 
damages  for  loans  made  by  them  in  excess 
of  the  ten  per  cent  limitation,  each  defend- 
ant is  entitled  to  be  informed  aa  to  the 
extent  of  the  charge  of  ifability  and  which 
specific  transactions  are  •  charged  against 
them.  Curtis  v.  Metcalf,  (D.  C.  R.  I.  1918) 
26.5  Fed.  293,  wherein  the  court  said: 

"  I  am  of  the  opinion  that  each  defendant 
i8  entitled  to  be  informed  as  to  the  extent 
of  tlie  charge  of  liability  under  the  statute 
for  loans  in  excess  of  10  per  cent.,  so  that  it 
will  appear  whether  he  is  charged  for  the 
entire  amount  of  the  loans  to  a  particular 
borrower,  or  only  for  the  amount  by  which 
said  loans  exceeded  the  statutory  limit,  and 
s(>.  that  he  may  raise  an  issue  as  to  his 
liability  under  the  statute  distinct  from  the 
issue  as  to  his  liability  upon  grounds  other 
ihan  those  fixed  by  statute.  Though  section 
5239  furnishes  the  exclusive  rule  applicable 
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to  a  loea  resulting  solely  from  a  violation 
of  the  Banking  Act,  it  does  not  follow  that 
a  defendant  may  not  be  liable  on  common 
law  principles  for  the  entire  amount  of  the 
aggregate  loans  to  a  borrower,  including  the 
excess  over  the  statutory  limit.  Allen  v. 
Luke  (C.  C.)  163  Fed.  1018,  1020;  McCor- 
mick  V.  King,  241  Fed.  737,  743  et  seq.,  154 
C.  C.  A.  439;  Williams  v.  Brady  (D.  C.)  232 
Fed.  740.  But  the  two  grounds  of  liability 
are  distinct  and  raise  distinct  issues  of  fact 
and  law. 

"  It  seems  to  have  been  held  that  the  lia- 
bility under  section  5239  is  applicable  only 
to  the  amount  of  damages  resulting  from 
the  excess  of  a  borrower's  obligations  over 
the  statutory  limit,  and  is  inapplicable  to 
that  portion  of  the  gross  indebtedness  which 
did  not  exceed  the  specific  limit.  Witters  v, 
Sowles  (C.  C.)  43  Fed.  405;  Rankin  v.  Coop- 
er (C.  C.)  149  Fed.  1010,  1017;  Stephens 
V.  Overstolz  (C.  C.)  43  Fed.  771,  775.  The 
bill  should  show  clearly  whether  the  defend- 
ant is  charged  with  the  whole  loan  or  only 
with  the  excess. 

"As  was  said  in  Allen  t\  Luke  (C.  C.) 
141  Fed.  694,  696,  the  defendants  'are  en- 
titled to  know  the  kind  of  alleged  negli- 
gence upon  which  the  complainant  will  rely. 
•  •  *  The  complainant  must  specify  the 
action  or  inaction  relied  on.'  So,  also,  the 
defendants  are  entitled  to  know,  respectively, 
which  specific  transactions  are  charged 
against  them  as  violations  of  the  statute 
involving  liability  under  section  5239. 

''  As  a  basis  of  the  charges  of  statutwy 
liability  it  will  be  necessary  for  the  plaintiff 
to  show  the  amount  of  the  bank's  unimpaired 
capital  stodc  and  unimpaired  surplus  fund 
from  time  to  time,  in  order  to  determine  if 
the  total  liabilities  of  any  borrower  exceed 
one-tenth  part  thereof.  R.  S.  |  5200,  as 
amended  June  22,  1906.  This  is  unneces- 
sary to  establish  the  charges  of  negligence 
and  of  liability  upon  common-law  grounds.*' 

Vol.  VI,  p.  915,  sec.  2.     [First  ed., 

vol.  V,  p.  106.] 

Limitations  of  action  under  state  statute. 
—  In  view  of  the  requirements  of  the  federal 
statute  that  an  action  to  enforce  the  lia- 
bility of  shareholders  shall  be  commenced 
in  any  court  of  the  United  States  having 
original  jurisdiction  in  equity  for  the  dis- 
trict in  which  such  association  may  have 
been  located  or  established,  the  commence- 
ment of  such  an  action  in  a  state  court  does 
not  give  them  the  benefit  of  a  state  act  pro- 
viding that  "  if  any  action  be  commenced 
within  due  time,  and  a  judgment  thereon 
for  the  plaintiff  be  reversed,  or  if  the  plain- 
tiff fail  in  such  action  otherwise  than  upon 
the  merits,  and  the  time  limited  for  the 
same  shall  have  expired,  the  plaintiff,  or,  if 
he  die,  and  the  cause  of  action  survives,  his 
representatives,  may  commence  a  new  action 


within  one  year  after  the  reversal  or 
failure."  Warner  v.  Citizens'  Nat.  Bank, 
(C.  C.  A.  8th  Cir.  1920)   267  Fed.  661. 

1919  Supp.,  p.  257,  sec.  2. 

Power  to  act  at  tnwtee  and  vae  name. — 

The  name  of  a  national  bank  must  he  ap- 
proved by  the  Comptroller  of  the  Currency. 
It  can  be  changed,  or,  its  use  interfered 
with,  by  no  other  authority.  In  the  case  of 
a  national  bank,  empowered  by  the  laws  of 
the  United  States  to  act  in  a  fiduciary  capa- 
city, and  bearing  a  name  confirmed  by  na- 
tional authority,  clearly,  any  act  on  the 
part  of  the  state  which  impairs,  hampers, 
embarrasses,  restricts,  or  in  effect,  wholly 
prevents,  the  discharge  of  its  functions  as  a 
national  banking  institution  with  the  inci- 
dental powers  enumerated,  must  be  void, 
because  in  express  conflict  with  the  para- 
mount laws  of  the  United  States.  Fidelity 
Nat  Bank,  etc.,  Co.  v.  Enright,  (W.  D.  Mo. 
1920)    264  Fed.  236. 

A  state  statute  providing  that  only  cor- 
porations organized  under  a  certain  state 
law  ehall  be  appointed  as  trustee,  etc..  must 
yield  to  this  amendment.  Matter  of  Stanch- 
field,  (1920)   178  Wis.  553,  178  N.  W.  310. 

1919  Supp.,  p.  261,  sec.  7. 

Liberty  bonds  at  "  f nnda" —  Liberty  bonds 
delivered  by  the  Treasury  Department  to  a 
federal  reserve  bank  to  be  held  by  it  for 
exchange  for  other  bonds,  are  a  part  of  the 
funds  of  the  bank  as  between  the  bank  and 
its  employees,  so  as  to  justify  an  indictment 
under  this  section  for  a  conspiracy  to  em- 
bezzle the  bank  funds.  U.  S.  r.  Jenks,  (E. 
D.  Pa.  1920)  264  Fed.  697.     The  court  said: 

"  It  is  contended  that  a  verdict  should 
have  been  directed  for  the  defendants,  upon 
the  ground  that  the  bonds  alleged  to  have 
been  embezzled  did  not  constitute  part  of 
the  funds  and  credits  of  the  federal  reserv-; 
bank.  The  arrangement  under  which  the 
bonds  were  deposited  in  the  bank  constituted 
a  bailment,  under  which  the  bank  was  to 
render  the  service  to  the  United  States  of 
delivering  the  4^'s  in  exchange  for  the  4% 
and  it  was  accountable  to  the  Treasury  De- 
partment for  carrying  out  its  part  of  the 
transaction. 

"  The  evidence  showed-  Patton's  employ- 
ment was  such  that  Uie  bonds  came  into  his 
possession,  and  in  taking  them  out  he  com- 
mitted a  breach  of  the  confidence  or  trust 
reposed  in  him  by  reason  of  his  employment. 
It  is  not .  material  that  the  bonds  belonged 
to  the  United  States,  or  that  the  bank  was 
responsible  to  it  for  the  bonds,  for  between 
the  defendants  and  the  bank  the  bonds  be- 
longed to  the  bank,  and  a  wrongful  appro- 
priation of  the  bond^  was  an  appropriation 
of  funds  of  the  bank,  and  the  defendants 
cannot  be  heard  to  say  in  their  defense  that 
the  bonds  which  their  principal  authorized 
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them  to  deliver  to  holders  of  the  4*8  for  the 
purpose  of  conversion  helon^^ed  to  any  one  but 
the  principal.'' 

DefenieB.— On  the  trial  of  an  indictment 
for  conspiracy  by  employees  to  embezzle  bank 
funds  in  the  form  of  Liberty  bonds  deposited 
with  the  bank  by  the  Treasury  Department 
for  exchange  for  other  bonds,  where  the 
evidence  showed  that  the  bonds  were  secretly 
taken  away  and  sold  and  the  proceeds  con- 
verted to  defendants'  own  use,  it  is  no  de- 
fense that  the  defendants  intended  to  pur- 
chase other  bonds  of  an  equivalent  amount 
and  replace  them  in  the  bank.  The  natural 
and  probable  consequences  of  the  act  caused 
a  presumption  of  intent  to  injure  and  de- 


fraud,    i:.   S.  V.  Jenks,    (£.   D.   Pa.    1920) 
264  Fed.  697. 

Evidence. —  On  the  trial  of  an  indictment 
for  conspiracy  by  employees  to  embezzle  bond 
ftmds  in  the  form  of  Liberty  bonds,  in  order 
to  prove  the  division  of  the  alleged  proceeds 
among  the  conspirators  evidence  is  admis- 
sible of  the  checks  given  by  the  brokerage 
company  which  conducted  the  transaction  to 
one  of  the  defendants,  the  deposit  of  such 
checks  in  the  bank  by  the  drawee,  the  giving 
of  checks  by  the  latter  to  the  other  defend- 
ant for  one-half  the  amount  thus  received, 
and  the  deposit  in  the  bank  of  such  checks 
by  the  other  defendant.  U.  S.  v.  Jenks,  (£• 
D.  Pa.   1920)   264  Fed.  697. 


NATURALIZATION 


Vol.  VI,  p.  944,  sec.  2169.    [First 

ed.,  vol.  V,  p.  207.] 

Repeal  of  section. —  This  section  was  not 
repealed  by  implication  by  the  act  of  June 
29,  190G  [6  Fed.  Stat.  Ann.  (2d  ed.)  p. 
952  et  seq.].  Petition  of  Easurk  Emsen 
Charr,  (W.  D.  Mo.  1921)  273  Fed.  207. 

This  section  in  so  far  as  it  embraces  the 
words  "  white  persons  **  was  not  repealed 
by  the  Act  of  Feb.  5,  1917,  ch.  29.  [1918 
Supp.  Fed.  Stat.  Ann.  212  et  seq.]  In  re 
Bhugat  Singh  Thind,  (D.  C.  Ore.  1920)  268 
Fed.  GS3,  wherein  tlie  court  said: 

**  Repeals  by  implication  are  not  favored, 
and,  unless  there  is  manifest  repugnancy 
between  the  later  and  the  former  act,  the 
former  must  remain  operative.  The  argu- 
ment is  that,  as  Congress  eliminated  the 
words  *  white  persons  *  from  the  Immigration 
Act,  the  act  in  question,  it  must  be  inferred 
that  it  intended  to  eliminate  these  words 
also  from  section  2169,  and  thus  to  amend 
that  section  accordingly.  This  does  not 
necessarily  follow.  Congress  was  dealing 
with  the  subject  of  immigration,  and  not  of 
naturalization,  and  it  may  well  be  that  Con- 
gress designed  thenceforth  to  exclude  Hindus 
from  entry  into  the  United  States,  and  still 
permit  such  as  were  domiciled  here  the 
privil^e  of  being  naturalized.  In  this  light, 
I  see  no  repugnancy  between  the  act  and 
section  2169  and  other  naturalization  regu- 
lations." 

'*Free  white  persons"  —  In  general, —  In 
accordance  with  numerous  holdings  the  term 
includes,  as  commonly  understood,  all  Euro- 
pean races  and  those  Caucasians  belonging 
to  the  races  around  the  Mediterranean  Sea, 
wh2ther  they  are  considered  as  fair  whites 
or  dark  whites,  and  though  certain  of  the 
eastern  and  southern  European  races  are 
technically  classified  as  of  Mongolian  or 
Tartar  origin.  Generally  speaking,  '  free 
white    persons '    includes    members    of    the 


white  or  Caucasian  race  as  distinct  from  the 
black,  red,  yellow,  and  brown  races. 

*'  Whether  or  not  historically  the  term 
'  Caucasian '  is  accurate  as  a  designation  of 
the  white  race,  it  is  a  term  which  appeals 
to  common  understanding  and  to  that  of  the 
lawmakers  with  practical  definiteness,  and 
the  term  '  white  person '  may  now  be  said 
to  have  a  well  understood  meaning."  Peti- 
tion of  Easurk  Emsen  Charr,  (W.  D.  Ma 
1921)   273  Fed.  207. 

Hindu. —  Section  3  of  the  Act  of  Feb.  5, 
1917,  (1918  Supp.  Fed.  Stat.  Ann.  214)  which 
excludes  Hindus  from  admission  into  this 
country  by  territorial  delimitations,  does  not 
deprive  a  high  class  Hindu  of  his  right  to  be 
admitted  to  citizenship  where  it  appears  that 
he  was  a  resident  in  this  country  prior  to 
the  time  when  such  act  was  passed.  In  re 
Bbagat  Singh  Thind,  (D.  C.  Ore.  1920)  268 
Fed.  683. 

Korean. —  Koreans  are  admittedly  mem- 
bers of  the  Mongol  race.  "  Whatever  their 
precise  shade  of  color  may  be  defined  to  be, 
they  are  confessedly  not  white  persons, 
either  in  fact  or  in  accordance  with  common 
understanding,  and  they  are  about  as  far 
removed  from  Europe  and  the  Mediter- 
ranean Sea  as  could  well  be  imagined." 
Petition  of  Easurk  Emsen  Charr,  (W.  D. 
Mo.  1921)   273  Fed.  207. 

Vol.  VI,  p.  947,  sec.  2170.    [First 

ed.,  vol.  V,  p.  208.] 

Purpose  of  section. —  "While  Congress,  in 
dealing  with  the  naturalization  problem, 
recognized  it  to  be  impolitic  to  perpetuate 
the  character  of  alien  longer  than  was 
absolutely  necessary,  the  law-making  body 
still  recognized  that  a  reasonable  probation- 
ary term  should  be  prescribed  to  enable  can- 
didates to  get  rid  of  foreign  and  to  acquire 
American  attachments,  to  learn  the  prin- 
ciples and  imbibe  the  spirit  of  our  govern- 
ment,   and    to   admit    of    a    probability,    at 
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least,  of  their  feelin*?  a  real  interest  in  our 
afTairs.  A  residence  of  not  less  than  five 
years  was,  thereiure,  required  of  an  alien 
before  he  migiit  petition  for  citizenship,  this 
to  conciliate  the  feelings  of  the  candidate 
to  the  manners,  laws,  and  government  of 
this  country."  In  re  Vasicek,  (E.  D.  Mo. 
1921)   271  Fed.  326. 

Vol.  VI,  p.  952,  sec.  3.     [First  ed., 
1909  Supp.,  p.  365.] 

I.  Iktboouctobt  (p.  953) 

Historical  as  to  origin  and  growth  of 
naturalization  laws,  see  In  re  Goldberg,  (£. 
D.  Mo.   1920)    269  Fed.  392. 

Naturalization  as  a  matter  of  right. — 
"Aliens  have  no  right,  inherent  or  statutory, 
to  be  admitted  to  membership  in  the  body 
politic  of  the  United  States  of  America. 
Naturalization,  then,  being  solely  and  en- 
tirely a  political  privilege  extended  by 
sovereign  grace  to  aliens  resident  within  the 
United  Sta/tee,  Congress  has  undoubted 
authority  under  the  Ck)n«titution  to  prescribe 
the  terms  and  conditions  upon  which  such 
privilege  »hall  be  granted."  Ew  p.  Eberhardt, 
(E.  D.  Mo.  1921)  270  Fed.  334;  In  re 
Tomarchio,  (E.  D.  Mo.  1920)  269  Fed.  400; 
Tn  re  Sigelman,  (E.  D.  Mo.  1920)  2«8  Fed. 
217. 

Necessity  of  strict  compliance  with  law. — 
"  The  provisions  of  the  Naturalization  Law 
must  be  etrictly  complied  with  in  order  to 
confer  jurisdiction."  Petition  of  Brieae, 
(E.  D.  N.  Y.  1920)  2i67  Fed.  600. 

Balancing  benefit  to  country  with  obliga- 
tions assumed. — "  Since  the  status  of  citizen- 
ship involves  reciprocal  obligations  as  be- 
tween state  and  citizen,  it  ought  in  fairness 
and  in  compensation  for  such  obligations  to 
be  beneficial  as  well  to  the  state  as  to  the 
person  who  by  naturalization  seeks  citizen- 
bhip.  To  this  end,  the  proofs*  exacted  from 
the  applicant,  and  the  statue  and  condition 
of  the  applicant,  which  these  proofs  disclose, 
ought  to  be  considered  in  the  light  of  what 
such  status  and  conditions  promise  to  the 
government  for  the  future,  and  with  only 
negligible  regard  for  the  past.  Lnria  t'. 
United  States.  231  U.  S.  23,  34  Sup.  Ot.  10, 
58  L.  ed.  101.  While  the  antecedent  char- 
acter of  the  applicant  and  his  reputation 
and  acts  in  the  past  are  persuasive,  as  aid- 
ing the  assumption  of  continuance  upon  a 
pood  course,  yet  the  government  is  entitled, 
before  it  receives  him,  and  before  it  assumes 
the  oblifration  to  prote(*t  him  as  a  citizen, 
to  consider  whether  the  burdens  entailed  will 
not  be  so  far  greater  than  the  benefits  accru- 
ing to  it  as  to  make  the  naturalization  of 
the  applicant  a  bad  or  dangerous  bargain, 
and  a  bargain  utterly  unfair  to  its  other 
millions  of  citizens."  Thus,  where  an  appli- 
can«t  had  left  his  wife  and  children  in  Russia 
in  1913  and  had  not  been  able  to  communi- 


cate with  them  for  a  period  of  seven  years, 
his  petition  was  denied  where  it  appeared 
that  he  sought  citizenship  mainly  for  tbs 
purpose  of  returning  to  Russia  under  the 
protection  of  the  American  flag  in  order  to 
get  his  family  and  bring  them  to  this  coun- 
try, and  it  further  appeared  that  he  secured 
deferred  classification  in  the  draft  for  army 
service  on  his  representation  that  his  wife 
and  children  were  "mainly  dependent  on 
his  labor  for  support.'*  The  court,  however, 
said  it  did  not  particularly  stress  the  latter 
point,  and  it  principally  emphasized  the  fact 
that  the  benefits  which  the  country  would 
receive  were  entirely  incommensurate  with 
the  obligations  it  would  incur  by  reason  of 
possible  foreign  complications.  In  re  Sigel- 
man,   (E.  D.  Mo.  1920)   268  Fed.  217. 

Vol.  VI,  p.  956,  sec.  4.     [First  ei, 
1909  Supp.,  p.  366.]      • 

A  privilege  not  a  right — To  the  same  effect 
as  original  annotation,  see  In  re  Roeper, 
(D.  C.  Del.  1921)   274  Fed.  490. 

Terms  and  conditions  to  be  strictly  en- 
forced.— "The  terms  and  conditions  specified 
and  prescribed  by  Congress  respecting  the 
grant  to  aliens  of  the  favor  or  privilege  of 
naturalization  as  citizens  of  the  United 
States  of  America  must  be  strictly  construed 
and  enforced,  and  aliene  are  bound  to  strictly 
meet  and  conform  to  these  terms  and  con- 
ditions upon  which  alone  the  right  they  seek 
can  be  conferred."  Esf  p.  Eberhardt,  (E.  D. 
Mo.  1921)   270  Fed.  334. 

Vol.  VI,  p.  958,  sec.  4,  par.  first. 

[First  ed.,  1909  Supp.,  p.  366.] 
"District  in  which  such  alien  resides." — 
In  New  York  it  is  held  that  the  jurisdiction 
of  the  Supreme  Court  is  limited  to  the 
oountv  in  which  the  alien  resides  and  makes 
his  application.  Petition  of  Briese,  (E.  D. 
N.  Y.  1920)  267  Fed.  600,  wherein  it  was 
held  tha/t  a  declaration  of  intention  was 
ineflTectual  where  it  incorrectly  stated  that 
the  applicant  was  a  resident  of  the  county 
in  which  he  filed  his  declaration. 

Effect  of  subsequent  acts  on  declaration. — 
It  is  said  that  there  is  not  any  grtatutory 
provision  or  controlling  decision,  or  decision 
by  any  appellate  court,  which  would  war- 
rant a  holding  to  the  effect  that  a  decla- 
ration of  int<»ntion,  properly  made,  is 
"violated"  or  becomes  "void"  by  reason 
of  subsequent  acts  or  conduct  on  the  part 
of  the  alien  in  question,  in  the  absence  of  a 
formal  declaration  withdrawing  such  in- 
tention to  become  a  citizen,  and  in  the  ab- 
eonce  of  an  express  statutory  provision  to 
that  effect.  In  re  Miegel,  (E.  T).  Mich.  1921) 
272  Fed.  688.  In  this  connection  the  court 
further  said: 

"  By  making  his  declaration  of  intention, 
petitioner  took  the  first  step  toward  citizen- 
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ship,  lliere  were,  to  be  sure,  several  other 
Btepe  to  be  taken  before  the  coveted  goal  of 
citizenehip  oould  be  reached,  and  it  might 
be  that  he  could  not,  because  of  failure  or 
inability  to  take  such  other  steps,  attain  such 
goal.  Tha/t,  however,  is  a  wholly  different 
consideration  and  one  which  cannot  change 
or  eifect  the  fact  that  the  first  step  had 
actually  been  taken.  The  statute  having  pre- 
scribed the  requisites  of  thifi  first  fitep,  and 
the  latter  having  been  taken  in  strict  con- 
formitv  to  euch  statute,  this  court  cantiot 
hold,  and  thereby  in  effeot  declare,  that 
what  has«  in  fact  and  according  to  the  undis- 
puted public  record,  been  done  by  petitioner 
has  Dcfib  been  done." 

Vol.  Vl,  p.  959,  sec.  4,  par.  second. 

[First  ed.,  1909  Supp.,  p.  366.] 

IT.  Signature  and  verification. 

2.  Verification, 
ni.  Filing  petition. 

1.  Time  of  filing. 
V.  Certificate. 

IT.  Signature  and  Vebification 
2.   Verification    (p.  961) 

The  words  "  duly  yerified "  as  used  in  this 
section  "  mean  a  verification  before  the  clerk 
of  the  court  or  hie  duly  authorized  deputy, 
and  not  before  a  notary  public  or  other 
officer."  In  re  Guary,  (S.  D.  N.  Y.  1921)  271 
Fed.  968. 

Substitution  of  witnesaes. — A  competent 
witness  to  a  naturalization  application  can- 
not be  eubstiiuted  for  an  incompetent  one. 
In  re  Kornstein,  (E.  D.  Mo.  1920)  268  Fed. 
172. 

Effect  of  insufficient  verification. — ^A  wit- 
ness who  testifies  to  the  good  character  of  a 
candidate,  in  a  case  where  euch  candidate 
is  not  in  truth  and  in  fact  a  man  of  good 
character,  is  not  a  credible  witness,  such  as 
the  law  calls  for  and  a  petition  verified  by 
such  an  incredible  witness  will  be  denied. 
In  re  Kornstein,  (E.  D.  Mo.  1920)  268  Fed. 
172,  holding  also  that  the  verification  of  a 
naturalization  application  by  an  incompe- 
tent witness  renders  it  void. 

III.  Filing  Petition 
1.  Time  of  Filing  (p.  962) 
••Nor  more  than  seven  years." — As  to  the 
limitation  of  seven  years  on  the  life  of  a 
declaration  of  intentfon  it  is  said:  "Exist- 
ing law  places  a  limitation  of  seven  years 
upon  the  life  of  a  declaration  of  intention. 
The  law  excludes  parts  of  days.  A  declara- 
tion is  therefore  valid,  eo  far  as  its  age  is 
concerned,  for  the  purpose  of  petitioning  for 
naturalization,  on  its  seventh  anniversary. 
In  re  Bahjak  (D.  C.)  211  Fed.  551.  But 
there  is  no  expedient  that  may  be  resorted 
to  whereby  the  life  of  a  given  declaration 
of   intention   may   be   extended   beyond   said 


seventh     anniversary."      Ew    p.    Eberhardt, 
(E.  D.  Mo.  1921)   270  Fed.  334. 

V.  Certificate  (p.  964) 
Necessity  of  filing.— As  to  the  necessity  »f 
filing  the  certificate  of  arrival  the  court,  in 
Ex  p.  Eberhardjt,  (B.  D.  Mo.  1921)  270  Fed. 
334,  said: 

"It  is  particularly  to  be  noted  that  'at 
the  time  of  filing  his  petition  there  shall  be 
filed  with  the'  clerk  of  the  court,'  by  the 
petitioner,  the  certificate  of  arrival  called 
for  by  the  statute.  The  same  provision  of 
law  requires  the  candidate  to  make  a  part 
of  his  application,  in  the  same  manner,  his 
declaration  of  intention.  Where  a  valid 
declaration  of  intention  is  not  attached  to 
such  a  petition  at  the  time  of  its  filing,  that 
fact  renders  the  application  void.  United 
States  r.  Morena,  245  U.  S.  392,  38  Sup.  Ct. 
151,  62  L.  ed.  359.  And  the  same  rule  pre- 
vails, as  we  have  seen  in  the  Ness  Owe, 
supra,  where  at  the  time  of  the  execution  of 
the  petition,  the  same  was  not  supported  by 
a  valid  certificate  of  arrival.  The  fact  that 
such  a  certificate  was  in  existence,  on  the 
date  petition  was  executed,  and  that  the 
same  was  being  mailed  to  St.  Louis  from 
Washington,  does  n<¥t  in  any  manner  alter 
the  situation.  The  statute  is  specific  in  its 
requirement  that  at  the  time  of  the  execu- 
tion of  the  petition  the  certificate  of  arrival 
needed  must  be  in  the  hands  of  the  clerk 
of  the  court,  who  is  required  to  make  the 
same  an  integral  part  thereof.  A  later  at- 
taching of  such  a  certificate  of  arrival  to  a 
given  petition  does  not  meet  the  require- 
ments of  the  law.  Such  petition  is  a  nullity. 
It  i«  not  voidable,  but  is  void.    .    .    . 

•*  Tt  is  worthy  of  notice,  also,  that  the  ad- 
ministrative officer  concerned  with  natural- 
ization matters,  to  wit,  the  Secretary  of 
Lalwr,  has  in  naturalization  regulations 
promulgated  September  24,  1920,  rule  5,  de- 
clared that  when  a  clerk  of  court  executes 
n  petition  for  an  alien  who  arrived  after 
.Tune  29.  1906,  and  fails  to  attach  thereto 
his  certificate  of  arrival,  then  no  valid  peti- 
tion is  docketed.  While  the  construction  of 
a  statute  is  a  judicial  function,  the  ultimate 
exercise  of  which  mu^^t  lodpre  in  the  courts, 
yet  'the  construction  placed  upon  a  statute 
by  the  officers  whose  duty  it  is  to  execute 
it  is  entitled  to  great  consideration,  esne- 
cially  if  such  construction  has  been  made  by 
the  highest  officers  in  the  executive  depart- 
ment of  the  government.*" 

Vol.  VI,  p.  967,  sec.  4,  par.  third. 

[First  ed.,  1909  Siipp.,  p.  363.1 

Reservations  in  taking  oath. — Where  it  is 
manifest  that  the  petitioner  cannot,  without 
reservations,  mental  or  otherwise,  take  the 
oath  of  allenfiance,  such  oath  should  not  be 
administered  or  accepted.  In  re  Roeper, 
(D.  C.  Del.  1921)  274  Fed.  490,  so  declaring 
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in  denying  the  petition  of  one  wlio  at  the 
fin&l  hearing  in  open  court  testified,  in  sub- 
stance, that  he  has  conscientious  scruples 
against  the  shedding  of  human  blood,  even 
in  warfare,  and  that,  if  admitted  to  citizen- 
ship, he  would  not  be  willing  to  serve  in  the 
.field  in  the  military  forces  of  the  United 
States,  if  called  upon  to  do  so. 

Vol.  VI,  p.  967,  sec.  4,  par.  fourth. 

[First  ed.,  1909  Siipp.,  p.  368.] 

I.  *'  Satisfaction  of  court." 
III.  "Good  moral  cliaraoter." 

I.  Satisfactiox  of  Court  (p.  967) 

Acqnaintance  with  American  institutions 
essential, — As  to  qualifioation  in  this  respect 
it  has  been  said: 

"While  a  candidate  for  naturalization  is 
to  be  commended  for  having  acquired  mate- 
rial wealth,  and  for  having  lived  a  blameless 
life,  during  his  period  of  residence  here, 
nevertheless  such  a  state  of  aifairs  does  not 
relieve  him  in  any  way  of  the  necessity  of 
possessing  a  working  knowledge  of  the  form 
and  general  structure  of  our  government,  and 
of  t^  responaibilities  and  duties,  as  well  as 
the  privileges  of  a  citizen  thereof.  Lacking 
such  qualifications,  it  is  impossible  for  him 
to  swear,  either  intelligently  or  conscien- 
tiously, tihat,  as  required  by  law,  he  is 
'attached  to  the  principles  of  the  Constitu- 
tion of  the  United  States,'  or  that  he  is  '  well 
disposed  to  tdie  good  order  and  happiness 
of  the  same.'  Under  our  form  of  govern- 
ment, the  people,  theoretically,  at  least, 
make,  interpret,  and  execute  the  laws.  Ac- 
cordingly, their  reasonable  intelligence  and 
education  are  indispensable  prerequisites  to 
the  preservation  and  transmission  of  civil 
liberty  and  republican  institutions. 

"  The  requirements  of  law  cannot  be  held 
to  have  been  met  on  a  mere  showing  of  the 
candidate  that  he  is  peaceable,  industrious,  of 
good  oharaoter,  and  law-abiding.  By  refer- 
ence to  decisions  of  the  courts  announced 
prior  to  the  Naturalization  Act  of  1906  (34 
S^tat.  pt.  1,  p.  596),  and  during  the  period 
the  government  did  not,  as  now,  exercise 
supervision  of  the  naturalization  of  aliens, 
we  find  declared  in  In  re  Naturalization, 
5  Pa.  Dist.  R.  597,  that  no  person  will  be 
naturalized  who  has  not  a  general  familiar- 
ity with  the  federal  Constitution  and  with 
our  method  of  government,  state  and 
national.  The  act  of  Congress  requires 
each  applicant  to  take  an  oath  that  he  is 
attacheid  to  the  principles  of  the  Oonntitu- 
tion.  No  applicant  will  be  permitted  to  so 
swear  unless  he  knows  what  these  princi- 
ples are.  No  pernon  should  be  naturalized 
who  has  not  some  general  comprehension 
of  what  the  Constitution  of  the  United 
States  is  and  of  the  principles  which  it 
affirms.     Tn  re  Bodek    (C.  C.)    63  Fed.  813. 


Also  see  Rush  worth  «.  Judges,  58  N.  J. 
Law,  97,  32  Atl.  743,  30  L.  R.  A.  701 ;  Jn  re 
Conway,  9  Misc.  Rep.  652,  30  X.  Y.  Supp. 
835;  In  re  Lab's  Petition,  3  Pa.  Distw  R. 
728,  5  Pa.  Dist.  R.  597;  In  re  Kanaka  Nian, 
«  litah.  259,  21  Pac.  993,  4  L.  R.  A.  726. 
The  applicant's  oath  to  support  the  Consti- 
tuiion  of  the  United  States  will  not  be  ac- 
cepted, if,  upon  examination,  it  appears 
that  he  does  not  understand  its  significance, 
or  is  without  such  knowledge  of  the  Con- 
stitution  as  is  essential  to  the  rational 
assumption  of  an  understanding  to  support 
it  .  .  .  even  a  casual  consideration  of  such 
a  case  must,  however,  convince  any  thought- 
ful person  that  as  an  indiepensable  pre- 
requisite to  naturalization  the  candidate 
must  possess  an  acquaintance  with,  and 
working  knowledge  of,  the  principles  of  the 
Declaration  of  Independence  and  Constitu- 
tion of  the  United  States.  An  intelligent 
sympathy  witli,  and  understanding  of  the 
purposes  of  these  great  charters  of  human 
liberty  must  be  shown  by  the  candidate,  and 
he  must  have  a  comprehension  of  the  obli- 
gations and  re»ponsibiltties  of  citizen^ip 
arising  from  his  taking  the  oath  of  allegianoe 
forming  a  part  of  his  naturalization  proceed- 
ing." In  re  Goldberg,  (K.  D.  Mo.  1920)  269 
Fed.  392. 

Understanding  of  terms  "anarchy''  and 
"  nolygamy." — A  petitioner  for  naturalization 
who  admits  that  he  does  not  know  the 
meaning  of  the  words  **  anarchy "  and 
*•  polvGramy  *'  as  used  in  his  petition  must 
be  held  to  have  failed  to  meet  the  require- 
ments prescribed  in  naturalization  cases,  as 
it  oannot  be  said  in  such  a  case  that  the 
candidate  is  in  truth  and  in  fact  "attached 
to  the  principles  of  the  Constitution  of  the 
United  States  and  well  disposed  to  the  good 
order  and  happiness  of  the  same."  In  re 
Vasioek,   (E.  D.  Mo.  1921)    271  Fed.  826. 

III.  "QwD  MoBAL  Characteb"  (p.  971) 

The  test  in  any  given  naturalization  case 
is  whether  the  candidate  is  in  law  and  in 
fact  actuallv  entitled  to  citizenship.  In  re 
Kornstein,   (E.  D.  Mo.   1920)    268  Fed.   172. 

Nature  of  testimony  as  to  moral  diar- 
acter. — As  to  the  nature  of  the  testimony 
required  of  witnesses  in  respect  to  moral 
character  it  is  said: 

**  The  spirit  of  the  law  requires  that  upon 
the  hearing  they  shall,  in  person,  in  open 
court,  positively  support  their  preliminary 
affidavits  to  the  effect  that,  in  their  opinion, 
the  petitioner  is  in  every  way  qualified  to  be 
admitted  as  a  citizen.  The  requirement  is 
not  that  they  shall  testify  that  he  is  quali- 
fied in  every  way  considered  necessary  in  the 
opinion  of  the  court,  but  qualified  in  every 
way  in  their,  the  witnesses'  opinion.  The 
government  wants  no  citizen  whom  his  own 
selected  friends  cannot  whole-heartedly 
recommend.     Witnesses  may   feel   that  they 
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know  th«  petitioner  sufficiently  well  to  say 
of  their  own  personal  knowledge  that  he  is 
a  man  of  good  moral  character,  but,  in  the 
very  nature  of  things,  in  the  vast  majority 
of  cases,  the  court  must  depend  upon  good 
reputation  of  the  petitioner  as  vouched  for 
by  these  witnesses,  as  the  best  evidence  of 
good  obaracter,  and,  if  the  two  witnesses  of 
the  petitioner,  chosen  by  himself,  plainly 
show  themselves  unwilling  to  positiv^y  and 
unequivocally  state  that  the  petitioner  has 
a  good  reputation  in  the  community  where 
he  lives,  and  that  thev  themselves  believe 
him  to  be  a  man  of  good  moral  character 
in  all  respects,  and  that  his  neighbors  think 
well  of  him,  and  that  he  i«  in  every  way 
qualified  in  their  opinion  to  be  admitted, 
they  have  disqualified  themselves  as  wit- 
nesses in  his  behalf,  at  least  uniless  it  de- 
velops that  their  reason  for  not  so  doing 
is  entirely  groundless  or  whimsical."  U.  S. 
r.  Olsen,  (W.  D.  Wash.  1921)   272  Fed.  706. 

Maintaining  place  of  bad  repute. —  One 
who  has  conducted  a  disorderly  hotel  for 
years  cannot  be  considered  a  man  of  good 
moral  character  for  naturalization  purposes. 
Such  an  offense  is  one  against  morals  which 
will  permanently  disbar  him  from  citizen- 
ship and  his  application  will  be  denied  with 
prejudice  to  his  right  to  renew  it.  In  re 
Kornstein,    (E.  D.  Mo.   1920)    268  Fed.   172. 

Member  of  I.  W.  W.  orsasization. —  In 
U.  S.  17.  Olsen,  (W.  D.  Wash.  1921)  272  Fed. 
706,  a  certificate  of  naturalization,  issued 
to  a  member  of  the  I.  W.  W.  organization, 
was  cancelled. 

Claiming  exemption  from  military  duty 
under  a  plea  of  alienage  is  a  bar  to  citizen- 
ship under  section  2  of  the  Selective  Service 
Act  as  amended  by  section  4,  ch.  12,  of  Act 
of  July  9,  1918  ( 1918  Supp.  Fed.  Stet.  Ann. 
sec.  4,  p.  8^).  In  re  Tomarchio,  (E.  D. 
Mo.  1920)  269  Fed.  400.  And  In  re  Micgel, 
(E.  D.  Mich.  1921)  272  Fed.  688,  the  act 
of  a  petitioner  in  claiming  exemption  as  an 
alien  enemy  from  military  service  in  the 
army  of  the  United  States  during  the  war, 
was  held  to  show  in  itself,  that  hie  was  not 
"  attached  to  the  principles  of  the  Constitu- 
tion of  the  United  States  and  well  disposed 
to  the  good  order  and  happiness  of  the 
same,"  within  the  meaning  of  this  section, 
and  his  petition  for  citizenship  was  there- 
fore denied  on  that  ground.  This  view, 
however,  was  held  not  to  be  applicable  in 
the  case  of  an  alien  who  claimed  an  exemp- 
tion to  which  he  was  not  entitled.  See  also 
as  to  the  second  proposition  In  re  Rubin, 
(E.  D.  Mich.  1921)   272  Fed.  697. 

Registration  for  military  service  with 
German  consul. —  In  In  re  Cuny,  (S.  D.  Tex. 
1920)  269  Fed.  464,  the  government  objected 
to  the  admission  of  the  petitioner  to  citizen- 
ship on  the  ground  that,  in  the  summer  of 
1914,  he,  having  theretofore  filed  his  decla- 
ration of  intention  to  become  a  citizen  of 
the  United  States,  did  register  for  military 
service  with  the  German  consul  at  Galveston. 


The  contention  of  the  government  was  that 
this  registration  invalidated  the  declaration 
of  intention,  and  therefore  left  the  petitioner 
in  the  case  of  one  without  a  declaration  of 
intention,  wanting  in  one  of  the  essential 
formal  requisites   for   admission. 

The  petitioner  replied  that,  while  it  was 
true  that  he  did  register,  he  did  so,  not  for 
the  purpose  of  aiding  Germany,  but  in  order 
that,  after  the  war  should  be  over,  if  he 
should  at  any  time  in  his  future  life  have 
an  opportunity  to  go  to  Grermany  to  visit 
his  mother,  he  could  not  be  excluded  or  im- 
prisoned, and  sought  to  emphasize  thie 
position  by  the  proof,  uncontradicted,  that 
while  he  was  technically  a  German  subject, 
because  bom  in  Alsace,  he  was  born  of 
French  parents,  educated  in  France,  and 
always  cherished  a  lively  antipathy  toward 
the  Germans;  that  he  knew,  when  he  regis- 
tered, that  it  would  not  be  possible  for  him 
to  return  to  Germany  for  service,  and  he 
registered,  not  with  the  intention  of  serving, 
but  merely  to  preserve  his  standing. 

The  petitioner  was  of  high  moral  character, 
and  the  only  objection  to  his  admission  is 
grounded  on  the  point  above  etated.  The  court 
said:  "In  view,  therefore,  of  the  fact  that 
at  the  time  of  his  registration  the  United 
States  was  not  at  war  with  Germany,  and 
that  the  evidence  not  only  fully  acquits  peti- 
tioner of  any  disloyalty  to  the  United  States, 
but  furnishes  a  record  of  loyalty  and  efficient 
helpfulness  in  the  war  work  of  this  govern- 
ment after  the  United  States  became  a  party 
to  the  conflict,  it  is  my  opinion  that  the 
order  in  this  case  should  be  that  the  peti- 
tion of  the  applicant  be  dismissed  without 
prejudice,  with  the  right  to  reiile,  or,  if  he 
is  BO  disposed,  to  withdraw  the  declaration 
as  a  basis  for  filing  the  petition  in  any  other 
district  to  which  he  may  remove,  with  the 
right  to  the  petitioner  to  be  admitted  upon 
showing  that  for  a  period  of  five  years  prior 
to  the  filing  of  his  new  petition  he  conducted 
himself  in  the  manner  which  the  statuto 
requires  Uiis  five  years  to  be  arrived  at, 
without  taking  into  consideration  any  time 
prior  to  the  registration  with  the  German 
consul;  and  it  will  be  so  ordered." 

Attempt  to  enlist  in  British  army. —  In 
In  re  Watkiss,  (S.  D.  Tex.  1920)  269  Fed. 
466,  which  was  a  hearing  on  the  petition 
for  citizenship  of  John  Walford  Watkiss, 
a  subject  of  Great  Britain,  whose  papers 
were  in  proper  form,  and  who  stood  accred- 
ited in  every  respect  for  the  award  of  citizen- 
ship, except  for  the  objection  raised  by  the 
government,  through  its  examiner,  that  peti- 
tioner did,  subsequent  to  the  date  of  the 
execution  of  his  declaration  of  intention, 
endeavor  to  enlist  in  the  British  armies  for 
service  in  the  World  War.  The  court  de- 
clared : 

"  The  record  containing  no  proof  of  a 
provision  for  compulsory  military  service 
in  the  British  army  applicable  to  petitioner 
at  the  time  when  he  undertook  to  enlist  in 
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it,  hie  act  must  be  held  to  be  that  of  a 
volunteer,  which  neither  in  fact  nor  in  law- 
was  a  recognition  of  the  authority  of  the 
British  government,  or  an  act  of  allegiance 
thereto.  This  being  true,  I  find  nothing  in 
the  conduct  of  petitioner  which  could  be  said 
to  be  contrary  to  the  Constitution  of  the 
United  States,  or  other  than  well  disposed 
to  the  good  order  and  happiness  of  the  same. 

"In  the  Case  of  John  Peter  Cuny,  269 
Fed.  4^4,  opinion  filed  the  dd  day  of  Novem- 
ber, 1920,  where  the  applicant  registered 
with  the  German  consul,  I  have  set  out  the 
reasons  which  induced  me  to  hold  that  that 
petition  should  be  denied,  and  to  that  opinion 
I  refer  for  the  general  considerations  con- 
trolling here.  Applying  those  considerations 
to  this  case,  I  think  it  clear  that  this  peti- 
tion should  be  granted,  and  the  applicant 
admitted,  for,  while  the  distinction  .at  first 
blush  between  this  and  the  Cuny  Case  may 
appear  narrow,  it  is  none  the  less  clear, 
resting  as  it  does  upon  the  fact  that  the 
act  of  Cuny  was  a  rendering  allegiance  to 
a  compulsory  requirement,  and  therefore  an 
attorning  or  act  of  fealty  to  the  German 
government,  while  the  acts  of  Watkiss  were 
merely  voluntary  acts  of  a  person  who  felt 
the  call  of  a  righteous  cause,  and  desired 
to  do  his  part  in  it,  with  no  attorning  to  or 
recognition  of  the  authority  of  the  British 
government  over  him. 

**  It  is  therefore  my  judgment,  and  it  will 
be  so  ordered,  that  the  petitioner  be  ad- 
mitted." 

Vol.  VI,  p.  977,  sec.  9.     [First  ed., 
1909  Supp.,  p.  370.] 

II.  Burden  of  proof. 
IV.  Judgment   or  order. 
5.  Res  judicata. 
VII.  Vacation  of  proceedings. 

II.  BUBDEN  OF  Pboop  (p.  978) 

To  same  effect  as  original  annotation,  see 
In  re  Vasicek,  (E.  D.  Mo.  1921)  271  Fed. 
326. 

IV.  JvuQUKSfT  OB  Order 

5.  Res  Judicata    (p.   979) 

A  denial  of  a  candidate's  petition  for 
naturalization  on  the  ground  that  he  is  not 
a  man  of  good  moral  character  will  debar 
his  again  seeking  citizenship  for  at  least 
five  years.  In  re  Kornstein,  (E.  D.  Mo. 
1920)    268  Fed.   172. 

VII.  Vacahoh  of  PBocBOiiNes    (p.  980) 

Procuring  passport  as  citizen  of  foreign 
country. — A  petition  for  naturalization  will 
be  denied  where  it  appears  that  the  appli- 
cant subsequent  to  his  declaration  of  inten- 
tion presented  himself  before  the  diplomatic 
officer  of  his  native  land  and  procured  a 
passport  as  a  subject  of  that  country.  In  re 
Aldani,    (E.    D.    Mo.    1920)    269   Fed.    193. 


The  court  said :  "  Some  three  months  after 
filing  the  petition  for  naturalization  in  ques- 
tion, the  candidate,  on  his  own  testimony, 
returned  to  Italy,  the  country  of  his  na- 
tivity. He  was  unable  to  procure  a  passport 
from  the  American  authorities.  He  accord- 
ingly presented  himself  before  the  dipHmatic 
officer  of  his  native  land,  stationed  here  in 
St.  Louis,  and  procured  a  passport  as  an 
Italian  subject.  Therein  he  renewed  bis 
oath  of  allegiance  to  the  monarch  governing 
that  country. 

"  Such  action  is  inconsistent  with  the 
avowal  contained  in  the  declaration  of  inten- 
tion of  the  candidate.  His  petition  for 
naturalization  will  accordingly  have  to  be 
denied  for  the  reason  that  the  declaration 
of  intention  has  been  nullified.  A  petition 
for  naturalization  not  predicated  on  a  valid 
declaration  of  intention,  is  void." 

Vol.  VI,  p.  983,  sec.  11.     [First  ed., 
1909  Supp.,  p.  371.] 

Scope  of  examination. —  The  government 
may  inquire  into  the  entire  life  history  of 
a  candidate  in  determining  his  right  to 
naturalization  through  the  ctoss  examina- 
tion prescribed  by  this  section.  In  re  Korn- 
stein,  (£.  D.  Mo.  1920)   26g  Fed.  172. 

Vol.  VI,  p.  987,  sec.  15.     [First  ed., 
1909  Supp.,  p.  373.] 

II.  Construction  in  general. 
III.  Grounds   for   cancellation. 

2.  Fraud. 

3.  Illegal  procurement. 

II.  GONBTBUCnON  IN  Genebal   (p.  990) 

**  Illegally.'' — A  narrow  meaning  will  not 
be  attached  to  the  word  "  illegally^'  by  para^ 
phrasing  it  with  "  unlawfully.*'  U.  S.  v. 
Olsen,    (W.   D.   Wash.    1921)    272   Fed.   706. 

Certificatea  of  citizenahip  affected. —  The 
provisions  of  this  section  apply  not  only  to 
certificates  of  citizenship  issued  under  the 
act  but  to  all  certificates  of  citizenship 
which  may  have  been  issued  heretofore  by 
any  court  exercising  jurisdiction  in  natural- 
ization proceedings  under  prior  lawa. 
Schurmann  r.  U.  S.,  (C.  C.  A.  9th  Cir.  1920) 
264  Fed.  917. 

III.  Grounds  for  Cancellation 

2.  Fraud  <p.  991) 

Disloyalty  at  time  of  making  application. 
—  In  i:.  S.  r.  Herberger,  (W.  D.  Wash. 
1921)  272  Fed.  278,  the  certificate  of  natural- 
ization issued  to  the  defendant,  a  person  of 
German  birth,  was  cancelled  on  the  ground 
of  disloyalty  existing  at  the  time  of  making 
his  application.  The  court  said :  "  Loyalty 
or  allegiance  is,  necessarily,  of  slow  growth; 
therefore,  somewhat  involuntary,  not  fully 
subject  to  the  will.  Those  who  lightly,  for 
temporary  advantages,  undertake  to  change 
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their  allegiance,  are  liable  to  overlook  the 
deep-seated  nature  of  this  feeling;  but  the 
fact  that  not  until  afterwards,  in  times  of 
stress,  is  it  made  manifest  that  the  desires, 
suffered  to  lie  dormant,  are  stronger  for 
their  native  than  their  adopted  country, 
although  this  fact  may  not  be  fully  realized 
at  the  time  of  their  naturalization,  renders 
it  none  the  less  a  lejyal  fraud  for  the  appli- 
cant to  fail  to  disclose  his  true,  although 
latent,  feeling  in  such  a  matter/' 

3.  Illegal  Procurement   (p.  9»2) 

In  geueral. —  Where  an  alien  engaged  in 
an  immoral  and  illegal  business  procures 
naturalization  he  will  on  proper  proceedings 
be  stripped  of  his  citizenship  on  the  ground 
that  he  fraudulently  and  illegally  procured 
the  same.  Jn  re  Kornstein,  (£.  D.  Mo.  1920) 
268  Fed.  172. 

False  Bweaxing  in  renouncing  allegiance. — 
Original  fraud  in  renouncing  allegiance  to  a 
foreign  sovereign  may  be  determined  by  later 
conduct  of  the  person.  Schurmann  v.  U.  S., 
(C.  C.  A.  »th  Cir.  1»20)  264  Fed.  917,  so 
holding  in  the  case  of  a  person  of  German 
birth  who  before  and  during  the  war  with 
Germany  showed  his  allegiance  to  that  na- 
tion by  his  remarks  and  conduct. 

Membership  in  organization  to  promote 
anarchy. —  In  U.  S.  v.  01s»en,  (W.  D.  Wash. 
1921)  272  Fed.  706,  a  certificate  of  naturali- 
zation to  a  member  of  the  I.  W.  W.  organiza- 
tion was  cancelled  as  illegally  procured. 

Vol.  VI,  p.  1001,  sec.  30.     [First  ed., 
1909  Supp.,  p.  379.] 

Section  as  repealing  R.  S.  sec.  2169. —  The 
act  did  not  repeal  by  implication  section 
2169  of  the  Revised  Statutes  (see  6  Fed. 
Stat.  Ann.  2d  ed.  p.  944).  Petition  of  Easurk 
Emsen  Charr,  (W.  D.  Mo.  1921)  273  Fed. 
207. 

Purpose. —  This  act  was  passed  in  order 
"  to  make  possible  the  naturalization  of  citi- 
zens of  the  Philippine  Islands  and  of  Porto 
Rico,  who  were  theretofore  generally  ex- 
cluded because,  first,  the  naturalization  laws 
of  the  United  States  applied  only  to  aliens, 
and,  second,  they  required  a  renunciation  of 
former  allegiance.  It  was  contended  that 
this  provision  of  the  act  of  190G  removed 
the  inhabitants  of  those  islands  from  the 
limitation  of  section  2169.  A  native  of  the 
Philippine  Islands  applied  for  citizenship 
upon  that  ground.  Ethnologically  he  was 
found  to  be  one-fourth  white  and  three- 
fourths  brown  or  Malay.  His  application 
was  denied  for  the  reason  that  he  was  not 
a  white  person,  and  section  2169  controlled 
and  limited  the  provisions  of  the  act  of  1906 
as  part  of  the  general  naturalization  statute 
of  the  United  States."  Petition  of  Easurk 
Emsen  Charr,  (W.  D.  Mo.  1921)  273  Fed. 
207. 


1918  Supp.,  p.  488,  sec.  1,  par. 
seventh. 

Purpose  and  scope  of  act. — "The  purpose 
of  this  act  is  well  understood.  It  was  to 
reward  those  aliens  who  had  entered  the 
military  or  naval  service  of  the  United 
States,  as  therein  described,  by  admitting 
them  to  citizenship  without  many  of  the 
slow  processes,  formalties,  and  strictness  of 
proofs  which  were  rigidly  provided  and  en- 
forced under  the  law  affecting  naturalization 
as  it  existed  then,  and  as  it  exists  now.  The 
amendments  made  were  not  to  the  title  as  a 
whole,  but  primarily  to  section  4  of  the  Act 
of  June  29,  1906,  34  Stat.  596.  This  section 
deals,  not  with  persons  eligible  to  become 
naturalized,  but  with  the  procedure  to  be 
taken  and  the  showing  to  be  made  bv  those 
elsewhere  defined  to  be  eligible.  This  in 
itself  is  significant  in  its  bearing  upon  the 
specific  interpretation  we  are  required  to 
make.     •     •     • 

"  It  should  be  borne  in  mind  that  the 
policy  of  our  law,  from  1802  down  to  the 
present  time,  has  had  in  view  the  preven- 
tion of  all  aliens,  not  free  white  persons, 
from  becoming  citizens.  The  first  exception 
was  introduced  by  the  act  of  July  14,  1870, 
at  which  time  persons  of  African  na- 
tivity and  African  descent  were  included, 
in  view,  as  has  been  stated,  of  the 
peculiar  situation  of  inhabitants  in  this 
country  of  that  race.  The  revisers  of  the 
laws  of  the  Uni*vd  States,  at  the  first 
session  of  the  Forty-Third  ConjfreeB  from 
1873  to  1874,  inadvertently  omitted  the  words 

*  f  ree  white  persons'  from  section  2189;  but 
this  was  immediately  corrected,  upon  dis- 
covery, by  Act  of  February  18,  1875,  entitled 

*  An  act  to  correct  errors  and  to  supply 
omissions  in  the  Revised  Statutes  of  the 
Ignited  States,'  and  the  language  of  that 
section  was  restored  to  its  present  reading. 
The  repealing  section  of  the  act  of  1906  did 
not  include  section  2169,  and  the  present  act 
of  1918  expressly  preserves  it  in  force,  '  ex- 
cept as  specified  in  the  seventh  subdivision 
of  this  act  and  under  the  limitation  therein 
defined.'  The  history  of  legislation  upon  this 
subject  convincingly  demonstrates  the  pur- 
pose of  Congress  to  limit  applicants  for  natu- 
ralization to  free  white  persons  and  those 
of  African  nativitv  and  descent."  Petition 
of  Easurk  Emsen  Charr,  (\V.  D.  Mo.  1921) 
273  Fed.  207. 

"Any  alien."  —  The  words  "any  alien,'* 
appearing  in  the  Act  of  May  9,  1918,  are 
subject  to  prior  judicial  interpretation,  and 
embrace  only  such  aliens  as  could  thereto- 
fore have  been  admitted  to  citizenship,  and 
merely  provide  more  expeditious  and  favor- 
able terms  of  admission  than  before  existed. 
In  re  Oeronimo  Para,  (S.  D.  N.  Y.  1919)  269 
Fed.  643. 

The  privilege  granted  by  this  section  is 
limited  to  those  races  otherwise  eligible  to 
naturalization  and  hae  been  held  not  to  ex* 
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tend  the  privilege  to  a  Korean.  Petition  of 
Ea»urk  Emwo  Charr,  (W.  D.  Mo.  1921) 
273  Fed.   207. 

Effect  of  military  service  by  aliens. —  It 
may  be  added  that  the  provisions  of  the 
draft  law  clearly  did  not  contemplate  the 
incorporation  of  those  not  eligible  to  citizen- 
ship into  the  land  and  naval  forcee  of  the 
United  States.  That  such  may  have  been 
inducted  into  the  service  through  voluntary 
enlistment  or  inadvertence  of  draft  boards 
cannot  affect  the  purpose  cf  Congress,  in 
regard  to  naturalization.  Petition  of  Easurk 
Emsen  Charr,  (W  D.  Mo.  1921)  273  Fed. 
207,  wherein  it  was  said: 

"Wliat  are  tine  specifications  referred  to 
in  the  seventh  subdivision,  and  what  is  the 
limitation  therein  defined?  As  has  lieen  ssid, 
bhe  only  reference  to  raee  contained  in  that 
seotion  was  as  to  Filipinos  and  Porto  Ricans. 
For  this  reason,  it  mav  well  have  been 
deemed  neoeseary,  or  at  least  expedient,  to 
reaffirm  the  binding  force  and  effect  of  sec- 
tion 2169.  It  has  alreadv  been  shown  that 
Filipinos,  in  certain  cases,  have  been  ad- 
judged inadmissible  to  cittizenship  because  of 
raoial  disqualification.  Some  citizens  of 
Porto  Rico  may  be  conceived  to  present  simi- 
lar disabilities.  Congress,  in  passing  this 
law,  must  be  presumed  to  have  acted  with 
knowledge  of  all  previous  lcgi<^lation  and  of 
its  interpretation  by  the  courts.  The  ex- 
ceptions referred  to  must  liave  been  the 
races  especially  mentioned  in  the  seventh 
subdivision,  and  the  limitation  was  the  mili- 
tary or  naval  service  performed.  In  other 
words,  under  the  general  law,  neither  a  Fili- 
pino nor  a  Porto  Rican  could  necessarily 
hav«  been  admitted  to  citieenehip.  Under 
this  subdivision,,  he  may  be,  irrespective  of 
race,  if  he  has  performed  the  service  speci- 
fied. 

"  If,  as  contended  by  the  petitioner,  the 
exception  reserved  was  intended  to  mean  any 
alien  who  should  perform  military  service, 
it  is  difficult  to  perceive  why  the  provision 
as  to  the  continuing  force  of  section  2169 
was  necessary  at  all;  the  limitation  of  mili- 
tary or  naval  service  being  sufficient  to  pre- 
serve tlhat  section  intact  in  all  its  general 
features.  This  view  is  corroborated  and  em- 
phasized by  the  fact  that,  throughout  the 
original  title  30,  Revised  Statutes  of  1878, 
the  term  '  any  alien  *  is  used  repeatedly 
without  qualification,  the  limitation  to  free 
white  persons  and  those  of  African  nativity 
and  descent  being  raised  entirely  from  sec- 
tion 2169;  and  the  same  is  true  of  section 
2166  and  other  acts  conferring  special  privi- 
leges upon  soldiers  and  sailors.  Moreover, 
as  has  been  previously  stated,  the  Act  of 
May  9,  1918,  was  ctiiefly  intended  to  modify 
seotion  4  of  the  Act  of  1906  as  to  procedure 
merely,  shortening  the  time  and  smoothing 
the  way  to  citizenship.  Section  2169  has  to 
do  only  with  racial  qualification,  and  out  of 


abundance  of  caution  it  was  expressly  re- 
affirmed." 

"Merchant  vesael**  defined. — A  merchant 
vessel  is  a  ship  that  is  engaged  in  a  carrying 
trade  in  connection  with  trade  and  commerce, 
and  not  merely  engaged  in  the  transportation 
of  such  goods  as  may  be  necessary  for  re- 
pairs of  cable  lines  of  a  privately  owned  con- 
cern,  and-  which  goods  are  not  desisrn"-!  for 
the  general  trade.  In  re  Jupp,  (W.  D.  Wash. 
1921)  274  Fed.  494. 

1918  Supp.,  p.  491,  sec.  1,  par. 
tenth. 

Act  available  to  supply  record  eridence  of 

naturaliiation. —  In  State  v.  Superior  Ct., 
(1920)  lis  Wash.  54,  193  Pac.  226,  this  act 
was  referred  to  arguendo  in  sustaining  a 
sta<t€  statute  prescribing  the  proof  of  citizen- 
s>hip  to  be  furnished  by  a  naturalized  citizen. 
Answering  an  argument  that  it  disfranchised 
citizens  who  mi^ht  be  unable  to  furnish  rec- 
ord evidence  of  their  naturalization,  the  court 
quoted  the  act  and  said: 

"It  will  be  noted  that  this  statute  pro- 
vides that  any  person  not  an  alien  enemy, 
who  has  resided  uninterruptedly  in  the 
Umited  Rotates  during  the  5  years  next  pre- 
cluding July  1,  1914,  and  was  on  that  date 
otherwise  qualified  to  become  a  citizen  of  the 
United  States,  and  because  of  misinformation 
regarding  his  citizenship  status  erroneously 
exercised  the  rights,  and  performed  the 
duties  of  a  citizen  in  good  faith,  may  file  a 
petition  for  naturalization  prescribed  by  the 
law,  without  making  the  preliminary  decla- 
ration of  intention  required  of  other  aliens, 
and  upon  satisfactory  proof  may  be  admitted 
as  a  citizen  of  the  United  States.  Even  if 
the  naturalization  papers  or  a  copy  thereof 
cannot  be  produced,  itt  is  no  great  hardship 
upon  a  naturalized  citizen,  who  has  previ- 
ously in  good  faith  exercised  the  rights  and 
performed  the  duties  of  a  citizen  of  the 
United  States,  to  comply  with  that  act,  and 
thereby  be  able  to  furnish  the  proof  required 
by  the  registration  act  of  this  state." 

1919  Supp.,  p.  274,  sec.  1. 

Scope  of  section. —  In  Petition  of  Easurk 
Emsen  Charr,  (D.  C.  W.  D.  Mo.  1921)  273 
Fed.  207,  tlie  court  said,  regarding  this 
section : 

"  Because  of  the  importance  of  the  ques- 
tion involved  and  the  earnestness  of  counsel, 
the  court  has  made  further  investigation  of 
the  proceedings  in  Congress  attending  this 
legislation,  in  order,  if  possible,  to  ascertain 
the  intent  and  purpose  of  that  body  in  view 
of  the  claimed  ambiguity  in  the  language 
employed.  This  enactment  appears  in  the 
naturalization  section  of  the  Sundry  Civil 
Act  Public  Xo.  21,  66th  Congress.  It  is  not 
mentioned  in  the  report  on  the  bill,  and  a 
search  of  the  Congressional  Record  discloses 
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that  it  wa«  not  mentioned  in  any  of  tiie 
debates  either  in  the  House  or  Senate,  and 
therefore  there  is  nothing  in  the  records  of 
Congress  to  show  the  intent  of  Congress  as 
to  this  particular  section.  It  is  worthy  of 
note  in  this  connection  that  a  hill  of  similar 
purport,  H.  R.  6804,  entitled  *A  hiU  to  facili- 
tate the  naturalization  of  personfl  who  served 
in  the  military  or  naval  forces  of  the  United 
States  since  April  6,  1917,  who  have  heen, 
or  who  may  be,  honorably  discharged  there- 
from,' introduced  June  27,  1919,  by  Congress- 
man Rogers,  and  referred  to  the  committee 
on  immigration  and  naturalization,  failed 
to  pass.  It  would  seem,  therefore,  that  this 
clause  of  the  naturalization  section  of  the 
Act  approved  July  19,  1919,  was  simply 
attached  as  a  rider  to  an  appropriation  bill, 
and  went  through  without  sci-utiny  or  debate 
by  either  house.  It  cannot,  therefore,  in  the 
absence  of  language  clearly  expressing  that 
purpose,  be  held  to  relax  the  provisions  of 
the  prior  Act  of  May  9,  1918,  which  have 
been  duly  considered. 

"  The  court  has  also  received  a  copy  of  the 
report  of  the  Senate  committee  on  immigra* 


tion  upon  the*  Act  of  May  9,  1918,  aforesaid. 
It  contains  this  significant  language: 

*' '  It  [section  2  of  the  act]  also  declares 
that  nothing  in  the  act  shall  enlarge  or 
repeal  in  any  way  section  2169  of  the  Re- 
vised Statutes,  except  as  specified  in  the 
seventh  subdivision  and  under  the  limita- 
tion therein  defined.  This  means  tliat 
Filipinos  may  be  naturalized  who  are  enlisted 
in  the  army  or  navy  of  the  United  States 
and  are   honorably  discharged  therefrom.' 

**  This  confirms  the  purpose  and  intent  of 
Congress  as  deduced  and  declaJ*ed  in  the  fore- 
going memorandum.  The  words  '  any  person 
of  foreign  birth '  occurring  in  the  Act  of 
July  19,  supra,  do  not  enlarge  the  word 
'  alien  *  as  contemplated  by  these  acts,  in 
view  of  their  specific  reservations.  A  reason 
for  the  later  legislation,  if  one  is  necessairy 
to  be  advanced,  is  found  in  the  further  limi- 
tation of  the  application  of  the  provisions 
of  section  7  to  a  period  of  one  year  after  all 
the  American  troops  troops  are  returned  to 
the  United  States,  which  provision  is  not 
found  in  the  earlier  act." 
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Vol.  VI,  p.  1141,  sec.  1496.     [Firsts 

ed.,  vol.  V,  p.  295.] 

Promotion  as  of  what  date. —  Where  an  en- 
sign in  the  Navy  entitled  to  promotion  to 
the  grade  of  junior  lieutenant  on  J«uiuary  31, 
1910,  successfully  passes  his  examination  as 
required  by  this  section,  but  is  found  tem- 
porarily disqualified  by  the  medical  board 
acting  under  R.  S.  sec.  1493,  and  afterwards 
successfully  passes  the  medical  examination, 
he  is  entitled  to  the  pay  of  lieutenant,  junior 
grade,  from  the  date  when  he  was  eligible 
to  promotion  to  that  grade.  Wadsworth  r. 
U.  S.,  (1920)   55  Ot.  CI.  383. 

Vol.  VI,  p.  1154,  sec.  5.     [First  ed., 
vol.  V,  p.  302.] 

Effect  of  authority  to  sell  given  by  Presi- 
dent.—  The  effect  of  authority  thus  given  to 
the  Secretary  of  the  Navy  to  sell  a  vessel 
for  such  price  as  he  shall  approve  is  only 
to  relieve  him  of  the  restriction  of  the  act 
of  1883  that  a  bid,  to  be  accepted,  must 
be  more  than  the  appraised  value  and  to  per- 
mit him  to  reject  all  bids,  if  they  be  wholly 
inadequate.  U.  S.  i*.  Levinson,  (C.  C.  A. 
2d  Cir.  1920)  267  Fed.  692. 

Highest  bidder  not  selected. —  Uliere  by 
mistake  the  highest  bid  for  a  vessel  is  not 
known  to  the  Secretary  of  the  Navy  owing 
to  its  having  been  placed  with  bid»  for  an- 
other vessel  and  he  executes  a  bill   of  sale 


to  a  lower  bidder  who  hnd  apparently  made 
the  hicjhest  bid,  the  government  is  not  bound 
by  his  act,  as  he  was  bound  to  deliver  the 
bill  of  sale  to  the  highest  bidder.  U.  S.  r. 
Levinson,  (C.  C.  A.  2d  Cir.  1920)  267  Fed. 
692. 

Vol.  VI,  p.  1168,  sec.  9.     [First  ed., 

1909  Supp.,  p.  895.] 

Effect  of  setting  aside  sentence. —  Where 
one  is  dismissed  from  the  United  States 
navy  pursuant  to  a  «»entence  of  a  summary 
court-martial  with  wihat  is  known  as  a  bod 
conduct  discharge,  his  service  in  the  navy  is 
terminated  and  the  fact  that  the  sentence 
of  the  court-martial  is  subsequently  set  aside 
and  that  he  reports  for  duty  under  protest 
when  directed  but  does  not  re-enlist,  gives 
the  navy  no  further  control  over  him.  Ex  p. 
Harris,   (E.  D.  N.  Y.  1920)   268  Fed.  911. 

1918  Supp.,  p.  541,  par.  (b). 

Power  to  modify  or  cancel  held  not  a^pli- 
cable  as  to  subcontracts  in  West,  etc.,  Co.  v. 
Bethlehem  Shipbuilding  Corp.,  (D.  C.  Mass. 
1920)   266  Fed.  557. 

1918     Supp.,     p.     551.      [Uniform 

gratuity  for  training,  etc.] 

What  constitutes  severance  of  connection 
with  service. —  Where  an  ensign  in  the  Naval 
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Reserve  Force  reeeiv€H  an  order  from  the 
Navy  Department  statinfj  that  he  is  dis- 
charged from  the  U.  S.  Naval  Reeerve  Force, 
and  the  next  day  accepts  a  commission  as 
temporary  ensign,  in  the  Regular  Navy,  his 
connection  with  the  service  is  not  severed 
within  the 'meaning  of  this  paragraph.  Price 
V,  U.  S.,  (1920)  55  Ct  CI.  499. 


1918    Supp.,    p.    555.      [Clothing 

gratuity  to  members,  etc.] 

Effect  of  checking  account  by  Treasury 
officers. —  Thi<;  paragraph  does  not  prevent  a 
member  of  tlie  Xaval  Reserve  Force  from  re- 
covering his  uniform  gratuity  even  though 
his  account  had  already  been  checked  by  tine 
accounting  officers  of  the  Treasury.  Price  v. 
U.  S.,   (1920)   55  Ct.  CI.  499. 


OFFICERS  OF  MERCHANT  VESSELS 


Vol.  VI,  p.  1252,  sec.  4438.    [First 

ed.,  vol.  V,  p.  398.] 

Failure  to  have  government  license  as  de- 
fense to  civil  action. —  Where  a  oana.1  com- 
pany ]i<?«nsed  a  person  to  act  as  pilot  of 
vessels  through  the  Cape  Cod  canal  and  he 
undertook  to  pilot  a  boat  through  a  channel 
which  had  been  dredged  in  Buzzard's  Bay 
and  wliich  formed  an  approach  to  the  canal, 
when  an  accident  happened,  the  oanal  com- 
pany cannot  set  up  in  defense  to  an  action 
againet  it  for  the  pilot's  alleged  negligence 
the  fact  that  he  has  not  obtained  a  govern- 


ment license  to  act  as  pilot  in  Buzzard's 
Bay.  Boston,  etc..  Canal  Co.  v.  Ohadwick, 
(a  C.  A.  1st  Cir.  1920)  266  Fed.  775,  wherein 
it  was  said: 

"  The  canal  company,  by  granting  a  license 
to  McBride,  held  him  out  as  one  who  had 
sueJh  special  knowledge,  and  if  it  issued  him 
such  a  license  without  his  having  obtained 
a  government  license  as  a  pilot  for  Buzzard's 
Bay,  it  cannot  take  advantage  of  its  wrong 
by  claimang  that  it  should  be  relieved  from 
the  consequence  of  his  negligence  because  he 
did  not  have  a  government  license." 


PATENTS 


Vol.  VII,  p.  11,  sec.  4883.    [First 

ed.,  vol.  V,  p.  417.] 

I.  Nature  of  patent. 
II.  Validity  of  patent. 

I.  Nature  of  Patent  (p.  11) 

Authority  to  issue. —  The  patent  laws  of 
the  United  States  are  addressed  to  no  one 
in  particular,  but  dictated  by  public  policy, 
restrained  only  by  the  Constitution,  that  the 
patent  "  secure  for  limited  time  to  inventors 
the  exclusive  right  to  their  discovery."  U.  S. 
V.  United  Shoe  Machinery  Co.,  (E.  D.  Mo. 
1920)   264  Fed.  158. 

Power  of  Congress  —  ContractSj  9ale8, 
leases  and  licenses. —  There  is  nothing  in  the 
laws  relating  to  patents  which  in  any  wise 
affects  contracts  for  license,  use,  sale,  or  lease 
of  patented  articles.  They  are  subject  to  the 
same  governmental  and  legislative  control  as 
other  iHjntracts.    The  court  said: 

"While  it  is  true,  as  claimed  by  counsel, 
that  bv  the  Tenth  Amendment  to  the  Con- 
stitution  the  police  power  is  reserved  to  the 
states,  it  is  now  well  settled  that,  as  the 
Constitution  vested  in  Congress  the  exclusive 
power  to  rep:ulate  mnimorce  among  the 
states  and  grant  patents,  it  popsesises  what 
is  akin  to  the  police  power  of  the  states,  the 


right  to  regulate  acts  relating  to  tSiem,  in- 
cluding licenses,  sales,  contracts,  and  leases 
of  patented  articles,  especially  when  em- 
ployed in  commerce  among  the  states  or 
foreign  states." 

And  later  in  the  same  case  the  court  fur- 
ther declared: 

"The  conclusion  reached  is  that,  while 
Congress  cannot  deprive  a  patentee  of  the 
exclusive  use  of  the  patent,  or  reduce  the 
time  for  which  it  is  granted  by  existing  law, 
without  violating  the  Fifth  Amendment,  a 
patentee  has  no  vested  right  in  conditions 
of  contracts  for  use,  license,  or  lease  of  his 
patented  invention,  which  Congress  may  not 
prohibit,  if  in  its  judgment  they  are  injuri- 
ous to  the  public  welfaj-e,  though  he  may 
have  possessed  that  right  under  the  common 
or  municipal  law,  a«  theretofore  construed 
by  the  courts.  A  patentee  may  exclude  all 
others  from  the  use  of  it;  he  may  withhold  it 
entirely  from  the  public,  if  he  so  desires; 
but,  when  he  enters  into  contracts  for  the 
use  of  it,  his  contracts  are  subject  to  regu- 
lation by  lepRlative  act,  if  deemed  neces- 
sary for  the  jirotection  of  the  public,  though 
sul>iect  to  judicial  review.  But  this  review 
by  the  courts  is  limited  to  only  one  matter: 
i.  e.,  is  there  any  reasonably  substantial 
ground  for  the  regulation,  or  is  it  arbitrary 
and.  without   anv   substantial    reason?     The 
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wisdom  of  the  act  is  beyond  the  power  of 
the  courts  to  question."  U.  S.  v.  United  Shoe 
Machinery  Co.,  (£.  D.  Mo.  1920)  264  Fed. 
1<38.  Hence,  articles  of  oommerce,  notwith- 
standing they  are  covered  by  valid  patents 
become  when  manufactured,  sold  and  placed 
in  the  ordinary  channels  of  trade,  subject  to 
the  same  limitations  and  stand  on  the  same 
footing  as  ordinary  unpatented  articles  of 
commerce;  and  whatever  would  be  an  illegal 
combination  in  restraint  of  trade  having  for 
its  subject-matter  unpatented  articles  will  be 
an  illegal  combination  if  the  articles  are 
paUnted.  U.  S.  f.  Schrader,  (N.  D.  Ohio 
1919)  264  Fed.  175,  wherein  it  was  held 
that  agreements  between  a  manufacturer  and 
jobbers  for  the  sale  to  them  of  the  manu- 
facturer's own  patented  product  on  condition 
or  with  the  understanding  on  their  part  that 
they  will  resell  that  product  onJy  at  certain 
prices  fixed  or  listed  by  the  manufacturer 
were  not  per  ae  contracts  or  combinations  or 
conspiracies  in  restraint  of  trade  in  violati<m 
of  the  provisiona  of  the  Sherman  Anti-Trust 
Act. 

Nature  and  privileges  of  patent  right.— 
A  patent  is  a  contract  made  by  acceptance 
by  the  government  of  the  proposition  made 
by  the  inventor  in  hia  application.  Tomp- 
kins-ITawley-Fuller  Co.  v.  Holden,  (C.  C.  A. 
2d  Cir.  1921)  273  Fed.  424.  And  is  in  the 
nature  of  property.  U.  8.  v.  United  Shoe 
Machinery  Co.,  (E.  D.  Mo.  1920)  264  Fed. 
138. 

Purpose  and  effect  of  patent  right.—  It  has 
long  been  settled  that  the  patentee  receives 
nothing  from  the  law  which  he  did  not  have 
before,  and  that  the  only  effect  of  his  patent 
is  to  restrain  others  from  manufacturing, 
using  or  selling  that  which  he  has  invented. 
The  patent  law  simply  protects  him  in  the 
monopoly  of  that  which  he  has  invented  and 
has  described  in  the  claims  of  his  patent. 
Motion  Picture  Patents  Co.  v.  Universal  Film 
Mfg.  Co.,  (1917)  243  U.  S.  602,  37  S.  Ct.  416, 
61  U.  S.  (L.  ed.)  871,  Ann.  Cas.  1918A  959, 
L.  R.  A.  1917E  1187. 

Construction. —  To  the  same  effect  as  the 
original  annotation,  see  Tompkins-Hawley- 
Fuller  Co.  r.  Holden,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  424;  I.  T.  S.  Rubber  Co.  v.  Essex 
Rubber  Co.,  (D.  C.  Mass.  1920)  270  Fed.  593. 

Patents  are  to  be  liberally  construed  so 
as  to  secure  to  an  inventor  the  real  invention 
which  he  intends  to  secure  by  his  patent. 
Tompkins-IIawley-Fuller  Co.  f.  Holden,  (C. 
C.  A.  2d  Cir.  1921)  273  Fed.  424. 

II.  Validity  of  Patent  (p.  12) 

Presumption. —  To  same  effect  as  original 
annotation,  see  Window  Gla>ii  Mach.  t  o.  i\ 
Smethport  Window  (ilass  Co.,  (W.  D.  Pa. 
1917)  206  Fed.  85. 

The  validity  of  a  patent  depeiuln  on  nov- 
elty, utility  and  invention.  Tompkins-Haw- 
lev-Fuller  Co.  v.  Holden,  (C.  C.  A.  2d  Cir. 
1921)   273  Fed.  424. 


Vol.  VII,  p.  14,  sec.  4884.    [First 

ed.,  vol.  V,  p.  419.] 

IV.  Grant  to  Patsntek  (p.  20) 

Expiration  of  patent  —  Rights  of  public.'^ 
In  Lenox  v.  Jones,  etc.,  Corp.,  (D.  C.  Mass. 
1921)  271  Fed.  611,  it  was  said:  "That 
rights  of  monopoly,  under  patents  hased  upon 
machines,  instrumentalities,  designs,  etc.,  ex- 
pire at  the  end  of  the  term  expressed  in  the 
patent  (except,  perhaps,  as  to  exact  copies, 
or  something  in  striking  similitude,  in  had 
faith),  and  that  things  covered  by  the  patent 
become  public  property  —  provided  they  are 
reai^onably  marked,  by  the  name  of  the  manu- 
facturer who  adopts  them,  and  are  reason- 
ably and  properly  designated  as  something 
made  by  one,  other  than  the  original  pat- 
entee, or  producer,  or  manufacturer,  by  giv- 
ing the  true  name  of  the  one  who  makes 
them,  and  puts  them  into  the  trade,  except 
perhaps  in  cases  in  exact  like,  or  perhaps 
something  in  very  close  similitude,  of  the 
original  in  bad  faith,  to  the  end  that  pur- 
chasers shall  not  be  deceived  into  buying  a 
particular  thing  as  an  original,  when  it  is 
not,  and  thus  deceived  into  buying  something 
they  are  not  getting  —  seems  to  have  been 
settled  by  decisions." 

Vol.  VII,  p.  22,  sec.  4885.    [First 

ed.,  vol.  V,  p.  420.] 
Priority  of  patents  dated  on  same  day. — 
To   same   effect   as   original   annotation,   see 
Hubbell  t7.  General  Electric  Co.,  (C.  C.  A.  2d 
Cir.  1920)  267  Fed.  564. 


Vol. 


I. 

II. 

HI. 

IV. 

V. 

VI. 

VII. 

VIII. 


VII,  p.  23,  sec.  4886. 

ed.,  vol.  V,  p.  421.] 

In  general. 

Who  may  obtain  patents. 

What  may  be  patented. 

Invention. 

Utility. 

Novelty  and  anticipation. 

Prior  use  or  sale. 

Abandonment. 


[First 


I.  In  General  (p.  23) 

The  limitation  of  two  years  within  which 
claims  may  be  taken  from  a  patent  arises 
from  the  application  of  a  sound  principle  of 
public  policy  for  the  prevention  oi  the  undue 
extension  of  monopoly  by  procrastination  in 
the  assertion  of  adverse  rights  against  one 
already  in  possession.  De  Ferranti  t*.  Har- 
matta,  (App.  Cas.  D.  C.  1921)  273  Fed.  357. 

II.  Who  May  Obtain  Patents   (p.  23) 

Person  entitled  to  patent  —  Invention  ai 
request  of  another. —  Where  the  agent  of  a 
film  manufacturing  company  requests  a 
manuftK  tuier  of  carbon  paper,  who  is  higljly 
slvilled  in  the  art,  tu  invent  a  special  kind 
of  such  paper  which  shall  have  certain  prop- 
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erties,  but  does  not  digclofte  any  means  of 
attaining  the  result,  and  the  latter  complie8 
with  the  request  and  mAnufactures  paper 
fulfilling  the  requirements,  he  is  entitled  to 
a  patent  as  the  inventor.  Pembroke  r.  Sul- 
zer.   (App.  Cas.  D.  C.  1920)   265  Fed.  906. 

£mployer  and  employee  —  Conception  of 
employer  carried  out  by  emploj/ee. —  To  the 
same  effect  as  the  first  paragraph  of  the  orig- 
inal annotation,  see  Laughlin  v.  Burry,  (App. 
Cas.  D.  C.  1921)   270  Fed.  1013. 

Effect  of  9uggestion8  by  employees. — "  Sug- 
gestions as  to  improvements  during  experi- 
ment-ation  may  be  made  by  workmen  or  as- 
sociates of  the  inventor,  but  do  not  thereby 
deprive  the  inventor  of  the  sole  right  to 
claim  invention,  if  thev  are  not  of  them- 
selves  patentable,  or  if  they  have  to  do  with 
mere  details  in  the  work  which  were  pointed 
out  to  the  inventor  and  accepted  and  worked 
out  by  him,  so  that  his  own  independent 
effort  is  actually  responsible  for  the  complete 
device.  It  is  frequently  difficult  in  a  simple 
structure  to  determine  whether  there  was 
participation  by  other  people  in  what  is 
claimed  as  invention,  or  whether  the  in- 
ventor has  received  ideas  from  his  workmen 
and  associates,  under  such  circumstances  tliat 
his  own  mind  has  been  working  with  these 
associates,  and  has  arrived  at  the  result 
without  independent  invention  on  their  part. 
Frequently  this  question  must  be  determined 
by  the  acts  of  the  parties.  A  share  of  credit 
for  an  invention  does  not  mean  that  there 
has  been  joint  invention  in  the  legal  sense, 
nor  is  an  inventor  to  be  deprived  of  his  prop- 
erty in  the  invention  because  subsequently 
those  who  have  voluntarily  assisted  him  de- 
cide that  they  should  have  demanded  recog- 
nition as  coinventors  in  applying  for  a 
patent."  Cline  v.  Hort<m,  {K  D.  N.  Y.  1921) 
274  Fed.  728. 

^Vhere  an  employee  is  the  actual  inventor 
the  employer  is  not  entitled  to  any  rights  in 
the  patent  by  reason  of  the  relation  of  em- 
ployer and  employee  in  the  absence  of  some 
contract  right.  Ingle  v.  Landis  Tool  Co., 
(C.  C.  A.  3d  Cir.  1921)  272  Fed.  464. 

III.  What  Mat  Be  Patented   (p.  35) 

Piocesi. — A  process  patent  is  void  where 
it  represents  only  the  functions  of  a  machine. 
United  Shoe  Machinery  Co.  t\  L.  Q.  White 
Shoe  Co.,   (D.  C.  Mass.  1919)  270  Fed.  650. 

Patent  for  product  as  barring  process 
patent. — A  patent  for  an  article  does  not 
bar  a  patent  for  the  process  by  which  it  was 
produced,  where  the  application  for  the  proc- 
ess patent  was  a  division  of,  and  was  co- 
pending with,  the  application  which  resulted 
in  the  patent  for  the  article.  In  re  Zenk, 
(App.  Cas.  D.  C.  1920)  267  Fed.  327. 

Improved  combination. —  The  fact  that 
there  is  no  exact  combination  like  the  one 
sought  to  be  patented,  and  that  the  new 
combination  produces  a  better  result  than 
any  prior  one,  has  been  held  not  to  be  cat- 
elusive  of  patentability.     Rosenwasser  i\  B. 


i:.  Mfg.  Co.,  (C.  C.  A.  2d  Cir.  1920)  264 
Fed.  114. 

Imitation. —  Where  claims  disclose  not  a 
mere  imitation  of  an  existing  patent,  but  a 
new  construction,  whereby  an  imitation  is 
made,  the  invention  is  patentable.  Scott  r. 
Aristo  Hosiery  Co.,  (S.  D.  N.  Y.  1920)  266 
Fed.  382.  The  court  said:  "If  the  dealer 
deceives  by  statement,  or  by  some  tricky 
method  of  sale,  then  he  who  is  injured  may 
have  a  cause  of  action.  But  where  a  patentee 
contributes  a  new  construction,  whereby  an 
imitation  is  made,  it  cannot  be  presumed,  at 
the  threshold,  that  the  purpose  of  the  imita- 
tion is  to  deceive.  Indeed,  imitations  may 
prove  of  great  utility.  They  may  serve  the 
public  just  as  acceptably  and  effectively  aa 
the  real  article  at  less  cost." 

A  patent  on  a  mere  difference  of  degree 
in  the  use  of  a  principle  shown  in  the  prior 
art  is  invalid.  Minnesota,  etc.,  Co.  t*.  Eibel 
Process  Ca,  (C.  C.  A.  Ist  Cir.  1921)  274  Fed. 
540. 

IV.  Invention  (p.  44) 

Determining  invention. —  Invention  is  not 
determined  by  the  extent  of  the  advance  in 
any  art  which  the  inventor  makes.  Bestwali 
Mfg.  Co.  V.  U.  S.  Gypsum  Co.,  (C.  C.  A. 
7th  Cir.  1921)  270  Fed.  642. 

Evidence  of  the  state  of  the  art  is  ad- 
missible in  actions  at  law  under  the  general 
issue  without  a  special  notice,  and  in  equity 
cases,  without  any  averment  in  the  answer 
touching  the  subject.  Brown  v.  Piper,  (1875) 
91  U.  S.  37,  23  U.  S.  (L.  ed.)  200;  Kauff- 
mann  v.  Sodemann  Heat,  etc.,  Co.,  (E.  D.  Mo. 
1920)  267  Fed.  435. 

Invention  shown  by  new  combination. —  To 
the  same  effect  as  the  original  annotation, 
see  St.  Louis  Electrical  Worka  v.  Fore  Elec- 
trical Mfg.  Co.,  (E.  D.  Mo.  1920)  267  Fed. 
440. 

Functions  of  natural  substances. —  Patent- 
able invention  cannot  be  made  to  depend 
upon  well-known  inherent  qualities,  attri- 
butes, and  functions  of  natural  substances, 
such  as  wood,  iron,  or  steel.  Luten  r.  Kansas 
City  Bridge  Co.,  (W.  D.  Mo.  1921)  272  Fed. 
533. 

''The  production  of  a  new  result  which 
meets  a  recognized  need  and  goes  immedi- 
ately into  general  use  is  held  to  disclose 
invention,  though  there  would  be  no  inven- 
tion in  the  adoption  of  any  one  of  the  sue- 
ceirsive  steps  by  which  the  result  was  at- 
tained." Tompkins-Hawley-Fuller  Co.  p. 
Holden,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  424. 

A  change  of  well-known  nuteriaL — To 
same  effect  aa  original  annotation,  see  Jenni- 
son -Wright  Co.  t\  Ilempy,  (C.  C.  A.  6th  Cir. 
1920)    266  Fed.  372. 

Bringing  art  to  highest  degree  of  perfec- 
tion.— A  device  doe»  not  lack  invention 
merely  because  the  inventor  did  not  success- 
fully bring  his  art  to  the  highest  degree  of 
perfection,  nor  because,  without  changes  in 
or  additions  thereto,  it  could  not  be  success- 
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lul  commercially.  Sparks-Withington  Co.  r. 
Jay,  (C.  C.  A.  6tli  Cir.  1921)  270  Fed.  449. 

But  an  inyention  which  adds  nothing  to 
the  knowledge  of  the  art,  and  does  not  accom- 
plish its  purpose  practically  when  applied  in 
industry,  or  is  so  negligible  in  its  nature 
as  to  be  wholly  immaterial  in  results,  is 
necessarily  invalid.  Houston  v.  Brown  Mfg. 
Co.,  ( C.  C.  A.  «th  Cir.  1921 )  270  Fed.  445. 

Product  of  mechanical  okilL — To  same 
effect  as  first  paragraph  of  original  annota- 
tion, see  Pfeffer  t*.  Western  Dn^II  Mfg.  Co., 
(N.  D.  111.  1920)   271  Fed.  124. 

What  is  obvious  to  a  person  skilled  in  the 
particular  line  of  mechanics  is  not  inven- 
tion. Troy  Wagon  Works  Co.  v,  Ohio  Trailer 
Co.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  612. 

Mechanical  improvements  as  **  invention." 
—  The  claim  of  a  patent,  for  improvements 
in  scaffold  supporting  means,  discloses  no 
invention,  where  the  changes  therein  made  in 
a  device,  described  in  an  earlier  patent  are 
simply  mechanical,  easy  to  discern  and  as 
easy  to  make,  incidental  entirely  to  the  main 
idea  of  the  earlier  patentee,  which  was,  as 
declared  by  him^  to  provide  a  scaffold  that 
would  "  permit  of  adjustment  at  any  height 
during  the  construction  of  a  building  or  the 
repairing  thereof,"  one  which  might  "  be 
readily  moved  from  one  position  to  another 
by  the  workmen  without  interfering  mate- 
rially with  the  work  being  performed,"  and 
one  "  in  which  different  supports  are  em- 
ployed," and  **  in  which  the  shifting  from 
one  set  of  supports  to  another  set "  might 
"  be  accomplished  without  interfering  in  any 
degree  with  the  workmen  thereon,  or  their 
work."  New  York  Scaffolding  Co.  v.  Liebel- 
Binney  Constr.  Co.,  (1920)  254  U.  S.  24,  41 
S.  Ct.  IS,  65  U.  S.  (L.  ed.)  — ,  ajjirming 
(C.  C.  A.  3d  Cir.  1917)  243  Fed.  577,  166 
C.  C.  A.  275.  Followed  in  New  York  Scaf- 
folding Co.  V,  Chain  Belt  Co.,  (1920)  254 
U.  S.  32,  41  S.  Ct.  21,  d5  U.  S.  (L.  ed.)  — , 
reversing  (C.  C.  A.  7th  Cir.  1917)  246  Fed. 
747,  158  C.  C.  A.  149. 

Where  an  improvement  produces  a  new 
and  useful  result  and  efficiency  where  there 
has  been  inefficiency  there  is  invention.  Jn  re 
Coffield,  (App.  Cas.  D.  C.  1921)  270  Fed.  695. 

Substitution  of  material. —  To  the  same 
effect  as  the  original  annotation,  see  West- 
inghouse  Electric,  etc.,  Co.  v,  Fornica  Insu- 
lating Co.,    (S.  D.  Ohio  1920)   270  Fed.  C>:i2. 

The  test  of  equivalency. —  To  same  effect 
as  original  annotation,  see  Superior  Skylight 
Co.  V.  Kuhnla,  (E.  D.  N.  Y.  1920)  265  Fed. 
282. 

The  difference  between  aggregations  sand 
combinations  is  not  academic,  the  compari- 
son frequently  affords  a  valuable  test  of  in- 
vention when  the  subject  is  cumbrous  if  not 
complicated  machinery.  Bryant  Electric  Co. 
^  V.  Harvey  Hubbell  Co.,  (C.  C.  A.  2d  Cir. 
1920)  267  Fed.  572. 

Construction  of  patent  for  combination. — 
A  patent  for  a  combination  should  be  more 
strictly    construed    than    a    pioneer    patent. 
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Handel  Co.  t*.  Jefferson  Glass  Co.,  (N.  D. 
\V.  Va.  1920)   265  Fed.  286. 

Combination  of  old  devices. —  Invention 
may  lie  in  the  adaption  of  old  intermittent 
tools  to  a  continuous  machine.  Juengst  v. 
Hill  Pub.  Co.,  (S.  D.  N.  Y.  1919)  267  Fed. 
428. 

"A  mere  aggregation  of  old  and  well-known 
devices  may  or  may  not  be  patentable,  de- 
pending upon  the  circumstances  of  the  par- 
ticular case.  If  the  combination  claimed  is 
an  obvious  one  for  attaining  the  advantages 
proposed,  and  one  which  would  occur  to  any 
mechanic  skilled  in  the  art,  it  would  not  be 
patentable;  and,  if  otherwise,  it  may  be." 
Tompkins-Hawley-FuUer   Co.  v.  Holden,    (0. 

C.  A.  2d  Cir.  1921)  273  Fed.  424. 

A  com-bination  of  old  devices  entirely 
through  the  intelligence  of  the  user  does  not 
constitute  a  valid  combination.  In  re 
Sraithey,' (App.  Cas.  D.  C.  1920)  265  Fed. 
1014. 

New  combination  of  old  elements. —  To 
same  effect  as  original  annotation,  see  Carnes 
Artificial  Limb  Co.  v,  Didworth  Arm  Co., 
(D.  C.  Conn.  1921)  273  Fed.  838. 

The  mere  fact  that  each  element  of  a  claim 
is  old  and  in  the  same  art  does  not  neces- 
sarily preclude  invention  in  the  combiilation 
of  these  claims.  Sparks-Withington  Co.  17. 
Jay,  (C.  C.  A.  6th  Cir.  1921)  270  Fed.  44^. 

In  Handel  Co.  v.  Jefferson  Glass  Co.,   (N". 

D.  W.  Va.  1920)  265  Fed.  286,  the  court  said 
that  where  a  patent  "is  sought  for  a  com- 
bination of  old  elements  not  only  a  new  and 
useful  result  must  be  attained,  but  it  must 
be  such  as  'amounts  to  discovery  or  inven- 
tion *  —  *  not  of  a  trifling  character,  but  a 
step  in  ad\'ance  in  the  useful  arts  *  —  that 
*  mere  mechanical  skill  can  never  rise  to  the 
sphere  of  invention.  The  latter  involves 
higher  thought  and  brings  into  activity  a 
different  faculty.  Their  domains  are  dis- 
tinct.' That  'to  be  patentable  the  invention 
covered  must  consist  of  a  new  and  useful 
means  of  accomplishing  the  result,  and  if 
the  means  consist  of  a  mere  adaptation,  by 
the  application  of  mechanical  skill,  of  de- 
vices previously  well  known,  there  can  be  no 
valid  patent.'  That  merely  making  the  parts 
of  a  machine  or  device  adjustable  with  respect 
to  each  other  does  not  constitute  invention, 
but  is  within  the  ordinary  ingenuity  of  a 
skilled  mechanic.  Fraser  v.  Gates  Iron 
Works,  85  Fed.  441,  29  C.  C.  A.  261  (C.  C. 
A.  7th  Cir.),  certiorari  denied  171  U.  S. 
687,  18  Sup.  Ct.  942.  That '  an  improvement 
consisting  in  taking  a  material '  well  known 
and  long  used  for  the  purpose,  and  using  it 
in  a  method  well  known  and  long  used,  in- 
volves merelv  the  skill  of  the  workman,  and 
not  the  genius  of  the  inventor,  and  lacks 
the  novelty  of  a  patent.'  That  'the  substi- 
tution of  a  known  equivalent  for  one  of  the 
elements  of  a  former  structure  is  not  patent- 
able.' That  '  the  mere  carrying  forward  or 
extending  the  application  of  a  prior  device. 
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with  a  change  only  in  degree,  doea  not 
amount  to  invention.* " 

Patented  device  as  element  of  combination. 
—  One  who  selects  and  combines  elements 
from  the  inventions  of  others  into  a  new 
structure  adapted  to  accomplish  the  old  re- 
sults is  entitled  to  a  patent  only  for  his 
own  particular  form  of  adaptation.  There 
is  room  for  such  an  adapter  to  have  only  a 
specific  patent  for  his  particular  form  of 
adaptation  and  he  is  not  privileged  to  ex- 
clude others  from  gleaning  in  the  same  gen- 
eral field.  Dalton  Addmg  Mach.  Co.  9. 
Rockford  Milling  Mach.  Co.,  (C.  C.  A.  7th 
Cir.  1920)  267  Fed.  422. 
.  Combination  producing  new  results — To 
same  elTect  as  original  annotation,  see  Ohio 
Bake  Co.  v.  Bucker,  etc.,  Plow  Co.,  (C.  C.  A. 
6th  Cir.  1920)  266  Fed.  891. 

New  and  useful  result  necessary. —  To 
same  effect  as  original  annotation,  see  Ap- 
plication of  Moore,  (App.  Cas.  D.  C.  1920) 
265  Fed.  462. 

In  order  to  render  a  combination  patent^ 
able  the  elements  comprising  it  must  so 
coact  that,  as  a  consequence  thereof,  a  new 
and  useful  result,  and  not  a  mere  aggrega- 
tion of  several  results,  follows.  Egry  Reg- 
ister Co.  V.  Standard  Register  Co.,  (C.  C.  A. 
ftth  Cir.  1920)  267  Fed.  186. 

Applsring  known  processes  in  a  different 
art  with  a  new  and  different  result  is  inven- 
tion. Wenborne-Karpen  Dryer  Co.  v.  Roch- 
ford  Bookcase  Co.,  (N.  D.  111.  1921)  269  Fed. 
144. 

Using  repair  methods  for  new  construction. 

^■~  The  use  for  new  construction  of  a  method 
previously  used  in  repair  jobs,  does  not  con- 
stitute invention.  Bellows  v.  New  York  Cent. 
R.  Co.,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  5^2. 
Old  process  applied  to  new  nutezial. — 
A  patent  for  a  lard-like  food  product  c<m- 
sisting  of  a  vegetable  oil  partially  hydro- 
genized  to  a  homogeneous  whitish,  yellowish 
product,  must  be  deemed  void  for  lack  of 
invention,  since  it  was  previously  known  that 
a  vegetable  oil  could  be  changed  into  a  semi- 
solid homogeneous  substance  by  a  process  of 
hydrogenation  arrested  before  completion, 
and  that  the  product  might  be  edible,  and  the 
product  of  this  process  was  also  ioiown  and 
open  to  public  use.  Berlin  Mills  Co.  v.  Proc- 
ter, etc.,  Co.,  (1920)  254  U.  S.  156,  41  S.  Ct 
75,  65  U.  S.  (L.  ed.)  — ,  reversing  (C.  C.  A. 
2d  Cir.  1919)  256  Fed.  23,  167  C.  C.  A.  295. 
New  use  of  old  device. —  The  adoption  of 
common  expedients  in  adapting  an  existing 
machine  to  a  new  use  constitutes  invention, 
the  thought  of  the  utility  and  of  the  result 
being  new.  Cincinnati  Milling  Mach.  Co.  v, 
Oakley  Mach.  Tool  Co.,  (S.  D.  Ohio  1920) 
268  Fed.  257. 

.  Reduction  to  practice  —  Neceaeity  of  prac- 
tical test, —  It  is  the  actual  test  that  is  essen- 
tial to  establish  reduction  to  practice.  The 
patent  law  recognises  no  such  thing  as  re- 
deletion  to  practice  nunc  pro  tunc.     Smith 


r.  Wamock,  (App.  Cas.  D.  C.  1921)  271  Fed. 
556. 

Lack  of  diligence. —  Where  an  applicant's 
early  efforts  do  not  amount  to  reduction  to 
practice,  and  he  does  nothing  thereafter  for 
almost  two  years,  during  which  time  a  com- 
petitor enters  tiie  field,  he  must  be  regarded 
as  lacking  in  diligence  and  as  not  entitled 
to  an  award  of  priority  in  an  interference 

Sroceeding.     Du  Rell  i;.  Haley,    (App.   Cas. 
>.  C.  1920)  267  Fed.  351. 

Commercial  success. —  To  same  effect  aa 
original  annotation,  see  Tweedie  t*.  Royal  Co., 
(£.  D.  Mo.  1920)  267  Fed.  224. 

The  fact  that  a  patent  was  not  commer- 
cially adopted  is  not  inconsistent  with  the 
conclusion  that  it  was  completely  operative- 
Republic  Iron,  etc,  Co.  t.  Youngstown  Sheet, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1921)  272  Fed. 
386. 

In  Wire  Wheel  Corp.  v.  Silver,  (S.  D.  N. 
Y.  1919)  266  Fed.  221,  atHrmed  (C.  C.  A- 
2d  Cir.  1920)  266  Fed.  229,  regarding  com- 
mercial success  as  evidence  of  invention,  the 
court  said:  *'As  in  all  successful  patents, 
the  patentee,  properly  enough,  relies  upon 
the  supposed  proof  of  invention  arising  from 
commercial  exploitation.  It  is  a  most  has- 
ardous  test.  Commercial  success,  as  the 
courts  have  repeatedly  observed,  may  arise 
from  many  other  reasons  than  a  new  inven- 
tive idea.  Without  trying  to  lay  down  any 
exhaustive  definition  of  the  conditions  where 
it  may  be  helpful,  I  can  very  generally  say 
that  its  main  value  is  in  cases  where  the 
existing  means  have  for  some  time  been  un- 
satisfactory, and  where  the  new  step  has  at 
once  answered  the  need  and  dis^daced  what 
went  before.  When  to  this  is  added  the 
fact  that  others  have  earlier  tried  to  reach 
the  same  result,  the  proof  becomes  telling, 
and  we  hesitate  to  substitute  our  own  judg- 
ment for  the  objective  evidence  that  the  new 
thing  was  not  so  easy  to  make  as  it  looked." 

General  and  extensive  use. —  Practical  use 
and  extensive  growth  will  outweigh  labora- 
tory tests  in  determining  whether  an  inven- 
tion is  patentable.  Medusa  Concrete  Water- 
proofing Co.  V,  Ceresit  Waterproofing  Co., 
(N.  D.  111.  1920)  271  Fed.  122,  wherein  it 
was  said:  "Laboratory  tests  cannot  turn 
the  balance  in  the  scale  against  practical  use. 
The  testimony  of  experts  that  a  device  will 
not  work  is  of  no  value,  if  it  does  work.  In 
the  light  of  the  practical  use  of  plaintiffs 
process,  end  its  increasing  growth,  I  must 
assimie  that  Newberry  discovered  something 
worth  while." 

V.  Utiutt  (p.  79) 

Utility  as  evidence  of  invention. —  The  evi- 
dent utility  of  a  device,  its  extensive  use  and 
the  absence  of  other  competing  devices 
strongly  attest  its  patentable  merit.  Tomp- 
kins-Hawlev-Fuller  Co.  v.  Holden,  (CCA. 
2d  Cir.  1921)  273  Fed.  424. 

Commercisi  utility  is  available  only  when 
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a  doubt  as  to  patentability  arises  and  com- 
mercial success  must  be  approached  with 
caution  when  the  subject  matter  is  an  article 
of  wear.  Bonnie-B.  Co.  <?.  Giguet,  (S.  D.  N. 
Y.  1919)   269  Fed.  275. 

Vogue  and  general  testimony  showing  a 
device  to  be  commercially  successful  has  been 
held  sufficient.  Sandusky  Foundry,  etc.,  Co. 
t?.  DeLavaud,  (C.  C.  A.  6th  Cir.  1921)  274 
Fed.  807. 

**  It  is  the  experience  of  the  courts  that 
some  of  the  most  troublesome  cases  in  which 
to  determine  whether  invention  resides  in  the 
patent  are  those  which  involve  the  simplest 
expedients.  The  reason  is  that  the  more 
easily  a  patent  is  understood  the  more  diffi- 
cult it  is  to  relate  the  mind  bade  to  the 
state  of  the  art  as  it  existed  at  the  time  of 
invention.  Thus  it  happens  that  invention 
is  often  found  by  the  aid  of  commercial  util- 
ity in  resolving  the  doubt  as  to  patentability, 
or  by  the  fact,  inter  alia,  that  an  article  of 
manufacture  long  known  is  so  rearranged 
as  to  be  adapted  to  an  entirely  new  use, 
which  no  one  disclosed  up  to  the  time  in 
question."  Bonnie-B.  Co.  v.  Giguet,  (S.  D. 
N.  Y.  1919)  269  Fed.  272. 

Infringement  as  evidence  of  utility. —  Util- 
ity of  an  invention  is  established  by  the  fact 
that  defendants  have  persisted  in  infringing 
it.  Morgan  Constr.  Co.  v.  Donner  Steel  Co., 
(W.  D.  N.  Y.  1920)  269  Fed.  389. 

Better  than  other  inventions. —  To  same 
effect  as  original  annotation,  see  Tompkins- 
Hawley-Fuller  Co.  t?.  Holden,  (C.  C.  A.  2d 
Cir.  1921)   273  Fed.  424. 

VI.  Novelty  and  Anticipation  (p.  83) 

Teat  of  novelty. —  If  there  is  any  doubt  tm 
to  patentable  novelty  this  doubt  may  well 
be  resolved  in  favor  of  the  patent  by  its 
commercial  utility.  Eibel  Process  Co.  v, 
Minnesota,  etc.,  Paper  Co.,  (D.  C.  Me.  1920) 
267  Fed.  847. 

Accidental  production. — Accidental  and  un- 
appreciated results  and  functions  in  prior 
uses  are  not  anticipation.  Minnesota,  etc, 
Paper  Co.  v,  Eibel  Process  Co.,  (C.  C.  A.  Ist 
Cir.   1921)   274  Fed.  540. 

Unintended  feature^ — The  principle  that 
patentees  may  obtain  advantages  in  patents 
which  they  did  not  discover  applies  to  prior 
art  uses.  Minnesota,  etc..  Paper  Co.  i*.  Eibel 
Process  Co.,  (C.  C.  A.  1st  Cir.  1921)  274 
Fed.  540. 

Seduction  to  practice  —  In  general. —  The 
person  to  first  conceive  an  invention,  though 
the  last  to  reduce  it  to  practice,  is  entitled 
to  priority  where  he  has  used  diligence. 
Smith  t?.  Warnock,  (App.  Cas.  D.  C.  1921) 
271  Fed.  556.  But  where  he  is  lacking  in 
diligence  he  will  be  denied  priority.  Smith 
«.  Warnock,  (App.  Cas.  D.  C.  1921)  271  Fed. 
559. 

Application  aa  reduction  tp  practice. — ^An 
application  for  a  patent  is  a  constructive 
reduction   to   practice.      Republic   Iron,   etc.. 


Co.  t?.  Youngstown  Sheet,  etc.,  Co.,  (C.  C.  A. 
6th  Cir.  1921)   272  Fed.  38«. 

Unsuccessful  device. —  It  cannot  be  said 
that  a  patent  for  a  device,  which  fails  to 
accomplish  the  desired  end,  is  an  anticipa- 
tion of  one  which  successfully  accomplishes 
it."  Carnes  Artificial  Limb  Co.  i\  Dihvorth 
Arm  Co.,  (D.  C.  Conn.  1921)  273  Fed.  838. 

**  The  law  is  that  prior  invention  or  dis- 
coveries, relied  on  to  anticipate  or  limit  the 
claim  of  a  later  invention,  must  disclose  a 
method  capable  of  producing  the  result  de- 
signed to.be  obtained.''  One-Piece  Bifocal 
Lens  Co.  v.  Stead',  (W.  D.  N.  Y.  1921)  274 
Fed.  667. 

Imperfect  device. —  If  the  mechanism  made 
under  a  prior  art  patent  is  capable  of  pro- 
ducing the  same  results,  is  designed,  adapted 
or  used  to  produce  the  same  results  or  per- 
form the  same  function,  it  may  be  success- 
fully set  up  as  an  anticipation  although 
there  are  imperfections  in  it.  Barber  v. 
Otis  Motor  Sales  Co.,  (C.  C.  A.  2d  Cir.  1921) 
271  Fed.  171. 

Novelty  of  proportions  in  the  case  of 
metals  in  the  sense  of  the  patent  law  in- 
volves something  more  than  figuring  out  pro- 
portions differing  from  any  that  were  known 
before.  It  involves  new  results  from  new 
proportions,  developing  a  new  metal,  or,  it 
may  be,  an  old  metal  with  new  character- 
istics of  structure  or  performance,  embracing 
entirely  new,  or  at  least  substantially  en- 
hanced, qualities  of  utility.  Bethlehem  Steel 
Co.  V,  Churchward  International  Steel  Co., 
(C.  C.  A.  3d  Cir.  1920)  268  Fed.  361. 

Elements  of  new  combination  found  in 
older  patents. —  To  same  effect  as  original 
annotation,  see  Carnes  Artificial  Limb  Co.  v. 
IHlworth  Arm  Co.,  (D.  C.  Conn.  1921)  273 
Fed.  838. 

Reference  to  prior  application. — A  prior 
application  although  not  allowed  until  after 
another's  application  was  filed,  may  be  con- 
sidered in  determining  the  question  raised 
by  tJie  answer,  whether  the  patentee  was  the 
first  inventor.  Westinghouse  Electric,  etc., 
Co.  V.  Formica  Insulating  Co.,  (S.  D.  Ohio 
1920)  270  Fed.  632. 

Prior  foreign  patent. — A  prior  patent  in 
order  to  be  anticipatory  "must  be  so  clear 
and  definite  as  to  enable  any  mechanic  skilled 
in  the  art  to  reach  the  patented  invention 
certainly,  directly,  and  without  the  necessity 
of  any  experiment,  and  this  rule  is  enforced 
with  peculiar  strictness  when  the  alleged  dis- 
closure is  found  in  a  foreign  patent  or  pub- 
lication." Selectasine  Patents  Co.  v,  Prest-0- 
Graph  Co.,  (D.  C.  Ore.  1920)  267  Fed.  840. 

Foreign  publications. —  Foreign  publica- 
tions, to  constitute  them  anticipations  of  a 
later  invention,  must  disclose  a  complete  and 
operative  structure,  and,  indeed,  the  descrip- 
tion given  must  be  sufficiently  clear  and  defi- 
nite and  understandable  to  enable  persons 
skilled  in  the  art  or  science  to  which  the 
invention  or  device  belongs  to  practice  and 
construct  it.     Drawings  or  exhibits,  if  any. 
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-hown  in  roiinertion  with  prior  publi(ation«, 
mubt  be  c'OiiJ-i(ierp<l  with  the  published  de- 
Hcription  of  the  device,  which  the  law  re- 
qiiiren  muHt  be  in  "  full,  clear,  and  exact 
term8,"  so  that  those  desiring  to  manufac- 
ture the  article  or  reduce  it  to  practice  naay 
do  so  without  either  independent  expcri- 
nientfl  or  the  exercise  by  them  of  the  inven- 
tive faculty.  If  the  prior  description  and 
drawinp^s  relied  on  <Jc>  not  conform  to  that 
rule,  a  subsequently  issued  patent  in  this 
country  for  the  same  invention  is  not  de- 
feated. Pcrmutit  Co.  v.  Harvev  I^undrv  Co., 
(W.  D.  N.  Y.  1921)  274  Fed.  937. 

Date  of  invention. — "An  invention  does  not 
date  from  the  conception  in  the  mind  of  the 
inventor  nor  from  unsuccessful  experiments 
abandoned  by  the  inventor.  He  must  repre- 
sent it  in  some  physical  form  or  impart  his 
conception  to  another."    Yates  v.  Smith,   (D. 

C.  N.  J.  1920)   271  Fed.  27. 

Date  of  issuance  of  patent  as  controlling. 
—  "  For  the  purpose  of  anticipation,  a  patent 
speaks,  not  from  the  date  of  the  application, 
but  from  the  date  of  its  iaeuance."  Perfec- 
tion Disappearing  Bed  Co.  t?.  Murphy  Wall 
Bed.  Co.,  (C.  C.  A.  9th  Cir.  1920)  266  Fed. 
698. 

Date  of  foreign  anticipating  patent. —  In 
order  to  constitute  anticipation  by  a  foreign 
patent,  the  date  of  such  patent  must  be 
previous  to  the  date  of  the  invention  of  the 
domestic  patent  or  more  than  two  years 
prior  to  the  application  for  the  domestic 
patent.    Barber  v.  Otis  Motor  Sales  Co.,  (N. 

D.  N.  Y.  1920)  266  Fed.  675,  holding  that 
the  foreign  patents  did  not  become  patents 
more  than  two  years  prior  to  the  date  of  the 
application  for  the  domestic  patent. 

Process  —  Anticipation. — A  process  patent 
can  only  be  anticipated  by  a  similar  process. 
Window  Glase  Mach.  Co.  ©.  Smethport  Win- 
dow Glass  Co.,  (W.  D.  Pa.  1917)  266  Fed.  86. 

Successful  adoption  and  use. —  In  the  case 
of  a  lighting  fixture  the  presence  of  novelty 
was  held  to  be  met  by  evidence  that  the 
design,  viewed  as  a  whole,  was  new;  that  it 
produced  a  pleasing  sensation  on  the  aesthetic 
sense;  that  it  imparted  a  sense  of  unique- 
ness and  character;  that  it  created  an  en- 
larged demand  for  the  goods,  and  that  it 
attained  great  popularitv.  Bavley  v.  Krich, 
(D.  C.  N.  J.  1920)  264  Fed.  978. 

Patent  as  evidence  of  novelty. —  The  grant- 
ing of  a  patent  raises  a  strong  presumption 
of  novelty  and  in  case  of  a  doubt  it  will  be 
resolved  in  favor  of  the  patent.  This  rule 
is  said  to  be  especially  applicable  where  the 
commercial  utility  of  the  apparatus  is  beyond 
dispute.  Permutit  Co.  v.  Harvev  Laundry 
Co.,   (W.  D.  N.  Y.  1921)  274  Fed*  937. 

Burden  of  proving  priority. —  To  the  sauM 
effect  as  second  paragraph  of  original  annota- 
tion, see  Barber  v.  Otis  Motor  Sales  Co.,  (C. 
('.  A.  2d  Cir.  1921)  271  Fed.  171. 

Disproof  of  asserted  anticipation.— "As 
against  the  statutory  defense  of  anticipation, 
the  patentee  may  show,  if  he  can,  the  fact 


of  his  prior  invention  by  drawings,  sketdies, 
models,  or  by  anv  other  fom|»e!ent  pniofs." 
Barber  v.  Otis  Motor  Sales  Co.,  (N.  D.  N.  Y. 

1920)  265  Fed.  675. 

VII.  Pbiob  Use  ok  Sale  (p.  117) 
For  patents  held  void  because  of  anticipa- 
tion and  prior  use,  see  E.  H.  Mumford  Co.  r. 
Mum  ford  Molding  Mach.  Co.,    (C.  C  A.  3d 
Cir.  1920)   266  Fed.  80. 

VIII.  Abandonment  (p.  127) 
Discontinuance  of  experiments. — Abandon- 
ment after  making  experimenth  which  did  not 
amount  to  a  reduction  to  practice  operates 
to  deprive  a  person,  who  was  inadvertently 
granted  a  patent  while  another*s  application 
wae  pending,  of  priority  in  interference  pro- 
ceedings.   Jay  t7.  Coulom'be,  (App.  Cas.  D.  C. 

1921)  270  Fed.  703. 

In  Halbleib  v.  Bendiz,  (App.  Cas.  D.  C. 
1921)  270  Fed.  683,  the  facta  were  held  to 
show  an  abandoned  experiment,  there  never 
having  been  an  attempt  to  resurrect  or  com- 
mercialize his  device  after  it  was  tested  until 
after  another  person's  device  was  tested. 

Delay  in  filing  application. —  The  failure 
of  an  inventor  to  file  his  application  for  a 
patent  until  ten  months  after  reducing  it  to 
practice,  will  not  foe  regarded  as  an  abandon- 
ment where  it  appears  that  such  delay  was 
due  to  financial  embarrassment,  Hoenig  v. 
Parker,  (App.  (>s.  D.  C.  1970)  267  Fed.  323. 

Burden  of  proof.-— To  same  effect  as  orig- 
inal annotation,  see  Hoenig  v.  Parker,  (App. 
Cas.  D.  C.  1920)  267  Fed.  323.  See  also 
Hoenig  v.  Kendig,  (App.  Oas.  D.  C.  1920) 
267  Fed.  326. 

Vol.  VII,  p.  138,  sec.  4887.    [First 

ed.,  vol.  X,  p.  250.] 

Date  of  foreign  patent. —  British  and 
French  patents  do  not  become  "  patents  "  nor 
'^  printed  publications,"  within  the  meaning 
of  the  patent  statutes  of  this  country,  until 
the  enrollment  or  sealing  of  the  complete 
specifications.  Barber  v.  Otis  Motor  Sales 
Co.,  (N.  D.  N.  Y.  1920)  286  Fed.  676. 

Presumption  of  validity  from  issuance  of 
foreign  patents. —  The  presumption  of  valid- 
ity arising  from  the  granting  of  foreign  pat- 
ents is  strengthened  by  decisions  of  foreign 
courts  upholding  such  patents.  Such  a  pre- 
sumption, however,  is  at  best  rebuttable  and 
is  overcome  by  a  decision  of  a  domestic 
court  holding  the  patent  invalid.  Wire 
Wheel  Corp.  i\  Madison  Motor  Car  Co.,  (W. 
D.  Wis.  1920)   267  Fed.  220.         i 

Effect  of  filing  within  time  limitation.— 
Where  the  application  for  a  United  States 
patent  was  filed  within  the  limitations  pro- 
vided in  this  section  this  gives  the  United 
States  application  the  same  force  and  effect 
as  it  would  have  if  it  had  been  filed  on  the 
date  the  foreign  application  was  filed,  Kiso- 
vitz  V.  Rosenberg,  (App.  Cas.  D.  C.  1921)  2M 
Fed.  866. 
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Reduction  to  practice. —  The  date  of  filing 
a  British  application  has  been  held  a  con- 
structive reduction  to  possession  where  the 
same  dis<.*losure  appears  in  each  application 
and  each  contains  a  claim  broad  enough  to 
include  the  issue.  Kisovitz  t*.  Kobenberg, 
(App.  Cas.  D.  C.  1921)  269  Fed.  866. 

Vol.  VII,  p.  145,  sec.  4888.    [First 

ed.,   1916  Supp.,  p.   185.] 

II.  SpecificatioTifl  and  description. 

1.  In  peroral. 

2.  Construction. 

3.  Sufii.iencv. 
III.  Claims. 

1.  Object. 

2.  Construction. 

3.  Essentials  and  scope. 

5.  Effect  of  claim. 

6.  Amendment  uf  claim. 
8.  Rejection  of  claim. 

II.    SPECIPICATIOIfS     AND     DeSCRIPTIOW 

1.  In  General  (p.  146) 

Necessity  of  disclosure. —  '*  Even  a  pioneer 
patent  must  be  accompanied  with  a  disclos- 
ure, which  will. show  the  art  how  the  idea 
stated  in  the  claim  may  be  realized  in  an 
operable  structure.  It  is,  of  course,  not 
enough  merely  to  conceive  abstractly  of  a 
combination  of  elements  which  will  together 
do  something  new.  Invention  requires  the 
added  elements  of  showing  how  the  idea  may 
be  actually  incorporated,  and  without  such 
a  disclosure  as  would  enable  a  skilled  artisan 
to  embody  the  idea  it  remains  sterile,  and 
makes  no  advance  in  the  art,  from  which  the 
man  conceiving  the  idea  should  be  entitled 
to  a  monopolv."  Manhattan  Book  Casing 
Mach.  Co.  r.  E.  C.  Puller  Co.,  (S.  D.  N.  Y. 
1912)  274  Fed.  964. 

2.  Construction  (p.  147) 
Patent  not  limited  by  specifications. — A 
claim  as  granted  is  not  limited  by  a  repre- 
sentation in  the  drawing;  nor  can  it  be  en- 
larged by  such  reference.  Hubbell  v.  General 
Electric  Co.,  (C.  C.  A.  2d  Cir.  1920)  267 
Fed.  664. 

3.  Sufficiency   (p.  148) 

In  general. — "  If  the  faults  were  naerely 
in  the  diagrammatic  representations,  that 
would  not  be  a  defense,  for  diagrams  or  de- 
scriptions are  not  meant  for  working  draw- 
ings. Crown  Cork  &,  Seal  Co.  t?.  Aluminum 
Stopper  Co.,  108  Fed.  845,  48  C.  C.  A.  72. 
But  such  drawings  must  at  least  show  enough 
for  the  ordinary  skilled  mechanic  to  build 
the  machine,  correcting  the  discrepancies  and 
the  difficulties  appearing  in  the  drawings,  by 
means  of  that  store  of  expert  information 
which  9uch  men  will  bring  to  the  task  in  a 
bona  fide  effort  to  make  the  machine  work.'^ 
Manhattan  Book  Casing  Mach.  Co.  v.  E.  C. 
Fuller  Co.,  (S.  D.  K.  Y.  1912)  274  Fed.  964; 


Sandusky  Foundry,  etc.,  Co.  r.   De  Lavaud, 
(C.  C.  A.  6th  Cir.  1921)   274  Fed.  607. 

Substantial  description  is  an  elastic  term, 
and  it  may  be  restricted  by  prior  act  or  by 
a  limitation  arising  in  the  patent  office. 
Hubbell  17.  General  Electric  Co.,  (C.  C.  A.  2d 
Cir.  1920)  267  Fed.  564. 

III.  Claims 

1.  Object   (p.  158) 

To  the  same  effect  as  fir^t  paragraph  of 
original  annotation,  see  I.  T.  S.  Rubber  Co. 
f.  Essex  Rubber  Co.,  (D.  C.  Mass.  1920)  270 
Fed.  593. 

2.  Construction  (p.  158) 

The  necessity  for  construction  of  a  claim 
does  not  arise  until  uncertainty  is  encoun- 
tered. Blaine  r.  White  (App.  Cas.  D.  C. 
1920)   207  Fed.  340. 

Limiting  claim. —  The  scope  of  the  claims 
allowed  must  be  limited  to  tlie  prior  art,  the 
specifications  and  drawings  and  the  record 
made  in  the  patent  office  in  securing  their 
allowance.  Mechanical  Constr.  Co.  v.  Loco- 
motive Stoker  Co.,  (W.  D.  Pa.  1921)  274 
Fed.  411.  And  an  applicant  for  a  patent 
is  bound  by  the  voluntary  limitation  of  his 
claim,  and  the  fact  that  such  limitation  was 
unnecessary  is  of  no  importance,  if  it  was  in- 
tentional. Schulz  t?.  Jackson  Cushion  Spring 
Co.,  (C.  C.  A.  6th  Cir.  1921)  271  Fed.  666. 
Thus,  in  I.  T.  S.  Rubber  Co.  t?.  Essex  Rubber 
Co.,  (D.  C.  Mass.  1920)  270  Fed.  596,  the 
court  said:  "When  we  consider  that  a 
patent  is  nothing  but  a  contract  between  the 
nation  and  the  patentee,  in  the  main  couched 
in  the  patentee's  own  language,  granting  the 
inventor  a  monopoly,  it  is  utterly  inadmis- 
sible to  extend  thie  monopoly  beyond  the 
limits  fairly  defined  by  the  inventor  himself. 
What  an  inventor  does  not  plainly  claim  he 
cannot  have  —  unless  we  are  to  make  patent 
construction  a  trap  —  a  fraud  upon  the  gen- 
eral public." 

But  limitations  not  expressed  and  not  in- 
tended cannot  be  read  into  an  unambiguous 
claim  in  order  to  save  it.  Republic  Iron, 
etc.,  Co.  V.  Youngstown  Sheet,  etc.,  Co.,  (C. 
C.  A.  6th  Cir.  1921)  272  Fed.  386. 

Limiting  daims  as  abandonment. — ^Where 
broad  and  general  claims  are  limited  so  as 
to  cover  the  claimed  invention  more  particu- 
larly, this  does  not  constitute  an  abandon- 
ment and  prevent  a  suit  for  infringement. 
General  Electric  Co.  r.  Nitro  Tungsten  Lamp 
Co.,  (C.  C.  A.  2d  Cir.  1920)  266  Fed.  994. 

Construed  with  specifications  and  descrip- 
tion.— A  claim  is  to  be  construed  in  the  light 
of  the  specifications.  W.  Bickford  Co.  v. 
Merrill,  (C.  C.  A.  Ist  Cir.  1920)  268  Fed. 
540.  And  while  it  is  presumed  that  broader 
claims  were  intended  to  and  do  cover  equiva- 
lent forms  of  construction  described  in  other 
and  narrower  claims  yet  these  claims  must 
be  read  in  connection  with  the  description  of 
the  invention  filed  with  the  application  for 
the  patent,  in  order  to  determine  the  scope 
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and  effect  that  Aould  be  given  to  them. 
Troy  Wagon  Works  Co.  v.  Ohio  Trailer  Co., 
(C.  C.  A.  6th  Cir.  1921)  272  Fed.  860. 

Comtmction  of  claims  for  improvementi. 
—  To  same  effect  as  second  paragraph  of 
original  annotation,  see  Marconi  Wireleee 
Tel.  Co.  17.  Kilbourne  &  Clark  Mfg.  Co.,  (C. 
G.  A.  9th  Cir.  1920)  265  Fed.  644. 

Enlargement  of  claima  by  specification  or 
description. —  To  the  same  effect  as  second 
paragraph  of  original  annotation,  see  Yatea 
V.  Smith,   (D.  C.  N.  J,  1920)   271  Fed.  27. 

Claims  sttbstitttted  for  cancelled  claims.— 
Where  certain  claims  as  originally  filed  were 
cancelled  the  construction  of  the  claims  sub- 
stituted therefor  cannot  be  as  broad  as  the 
claims  cancelled.  Mechanical  Constr.  Co.  v. 
Locomotive  Stoker  Co.,  (W.  D.  Pa.  1921) 
274  Fed.  411. 

Where  a  claim  is  made  for  a  **  continuous 
strip"  of  metal,  the  word  "continuous** 
may  be  taken  in  a  mechanical  sense,  "  and 
two  pieces  of  metal  contiguously  placed  and 
soldered  together  may  be  considered  as  a 
continuous  piece  when  together  they  func- 
tion like  one  piece."  Whitlock  Coil  Pipe  Co. 
f?.  Mayo  Radiator  Co.,  (C.  C.  A.  2d  Cir. 
1920)   266  Fed.  215. 

3.  EBseniials  cmd  Scope  (p.  161) 

Indefinite  claims.-— Claims  which  are  in- 
definite and  do  not  point  out  the  invention, 
should  be  rejected.  In  re  Duncan,  (App. 
Cas.  D.  C.  1920)   265  Fed.  1012. 

Claim  inclttdes  mechanical  equivalents. — 
''Within  the  rule  of  equivalents,  the  thing 
thought  to  be  the  equivalent  must  be  shown 
to  perform  the  same  function  and  to  do  it 
in  substantially  the  same  manner  as  the 
thine  of  which  it  is  alleged  to  be  the  equiva- 
lent.^' Superior  Skylight  Co.  t;.  Kuhnla,  (C. 
C.  A.  2d  Cir.  1921)   273  Fed.  482. 

6.  Btfect  of  Claim  (p.  170) 

Invention  limited  hy  claims.— An  inten- 
tional limitation  of  a  claim  is  binding  on  a 
patentee  although  entirely  voluntary.  Mc- 
Galium  V,  Pittsburgh,  etc.,  Coal  Co.,  (C.  C. 
A.  6th  Cir.  1920)   268  Fed.  831. 

Failure  to  claim. —  ''When  an  applicant 
for  a  patent  to  cover  a  new  combination  is 
compelled  by  rejection  or  submission  to 
narrow  his  claim  by  the  introduction  of  a 
new  element,  he  cannot,  after  the  issue  of 
the  patent,  broaden  his  claim  by  dropping 
the  element  which  he  was  compelled  to  in- 
clude in  order  to  secure  his  patent."  Sup- 
erior Skylight  Co.  v.  Kuhnla,  (C.  C.  A.  2d 
Cir.  1921)   273  Fed.  482. 

Estoppel  by  language  of  claim.— Wliere 
an  applicant  put  into  his  claim,  whether 
originally  or  by  amendment,  language  which 
distinguished  it  from  that  of  another  and 
without  which  he  would  not  have  received 
his  patent  he  will  be  held  to  the  language 
employed.  Tee  Pee  Rubber  Co.  f.  T.  S. 
Rubber  Co.,  (C.  C.  A.  6th  Cir.  1920)  268 
led.  250. 


6.  Amendment  of  Claim  (p.  173) 

Amendments  to  meet  objections  of  patent 
office. —  Where  a  patent  is  not  obtained  until 
after  numerous  objections  and  amendments 
of  claims  on  reference  to  prior  patents,  the 
law  is  well  settled  that  ^e  patentee  is  limi- 
ted to  the  precise  form  and  lanpiage  of  the 
claims  allowed.  W.  F.  Schulthciss  Co.  r. 
PhiUips,  (C.  C.  A.  9th  Cir.  1920)  264  Fed. 
971.  And  an  applicant  who  has  yielded  to 
an  objection  of  the  patent  <^ce  and  modified 
his  claim  by  adding  a  limitation  suggested 
is  bound  thereby.  Nisbet  v,  Perkins  Tonneau 
Wind  Shield  Co.,  (S.  D.  N.  Y.  1920)  261 
Fed.  633. 

8.  Rejection  of  Claim   (p.  17i)) 

Estoppel  by  acquiescence  in  rejection. — ^An 
applicant  who  has  acquiesced  in  the  rejection 
of  some  of  his  claims  is  bound  thereby  and 
is  estopped  to  assert  a  different  or  a  broader 
oonatruction.  Elliott  ^lach.  Co.  r.  P.  B. 
Appeldoom'e  Sons  Co.,  (C.  C.  A.  6th  Cir. 
1920)  267  Fed.  983;  Hubbell  Inc.  «.  Genersi 
Electric  Co.,  (C.  C.  A.  2d  Cir.  1920)  267 
Fed.  564. 

But  the  fact  that  a  patentee  acquiesces  in 
the  rejection  of  certain  daims  as  originally 
presented,  does  not  estop  faim  from  subse- 
quently relying  upon  audi  claims  when  they 
are  ueed  as  a  part  of  a  combination.  Kgry 
Register  Co.  c.  Standard  Register  Co.,  (C.  C. 
A.  6th  Cir.  1920)  267  Fed.  186.  And  "under 
all  usual  conditions,  acquiescence  in  the  re- 
jection of  a  claim  is  of  no  importance,  unlesa 
the  court  is  called  upon  to  determine  whether 
the  claim,  as  issued,  has  a  scope  sufficiently 
broad  to  include  defendants'  somewhat  vari- 
ant device.**  Jennison-Wright  Co.  r.  Hempy, 
(C.  C.  A.  6th  Cir.  1920)  266  Fed.  372. 

Vol.  VI i,  p.  179,  sec.  4893.    [Fim 

ed.,  vol.  V,  p.  488.] 

Doubt  as  to  patentability. —  To  same  effect 
as  original  annotation,  see  In  re  Cofllield. 
(App.  Cas.  D.  C.  1921)  270  Fed.  695;  In  re 
Zenk,  (App.  Gas.  D.  O.  1920)  267  Fed.  327; 
In  re  Sorum,  (App.  Cas.  D.  C.  1920)  265 
Fed.   1000. 

Constructive  notice  by  issuance. — A  person 
who  files  an  application  for  a  patent  has 
oonotruoUve  notice  of  the  issuance  of  a  patent 
more  than  two  years  prior  thereto,  and  is 
estopped  to  make  claims  against  the  prior 
patentee.  De  Ferranti  r.  Harmatta,  (App 
Caa.  D.  C.  1921)  273  Fed.  357. 

Bffect  of  granting  patent. —  The  grant  of 
the  patent  by  the  Patent  Office  makes  CMit  a 
prima  facie  case  for  the  successful  applicant, 
and  one  who  attacks  it  has  the  burden  of 
showing  that  the  Patent  Office  reached  • 
wrong  conclusion  concerning  it.  Knapp  v 
Will,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  380. 

As  between  two  patents  the  one  for  which 
the  earlier  application  was  made  has  priority 
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nothing  to  the  contrary  being  indicated,  al- 
tliough  the  patent  waA  iseuMl  on  the  later 
application  prior  to  that  on  the  earlier  one. 
ExceUior  Steel  Furnace  Co.  v,  Williamson 
Heater  Ck>.,  (C.  C.  A.  6th  Cir.  1921)  269 
Fed.  614. 

The  senior  applicant  derives  no  benefit  in 
an  interference  proceeding  from  the  granting 
of  the  p€bteni  where,  when  it  was  granted, 
the  other  party's  application  was  pending. 
Ranedall  r.  Jalma,  (App.  Oae.  D.  a  1921) 
273  F>ed,  3^5. 

Vol.  VII,  p.  181,  sec.  4894.    [First 

ed.,  vol.  V,  p.  488.] 
Delay  of  attorney  .—A  delay  of  less  than 
three  months  by  attorneys  in  preparing  an 
application  alter  the  case  is  turned  over  to 
them,  is  not  of  itself  evidence  of  lack  of 
diligence  on  the  part  of  the  client  which  will 
defeat  priority.  Olson  t;.  Pospeshil,  (App. 
Gas.  D.  C.  1921 )  269  Fed.  698. 

Vol.  Vil,  p.  184,  sec.  4895.    [First 

ed.,  vol.  V,  p.  492.] 

Historical. — "  The  subject-matter  of  section 
4895  was  first  dealt  with  by  Congress  in 
section  6  of  the  Act  of  March  3,  1837  (5 
Stat  at  Large,  193).    It  then  read: 

*'  *  Sec.  6.  And  he  it  further  enacted,  that 
any  patent  hereafter  to  be  issued,  may  be 
made  and  issued  to  the  assignee  or  assignees 
of  the  inventor  or  discoverer,  the  CLSsignment 
thereof  being  first  entered  of  record,  and 
the  application  therefor  being  duly  made,  and 
the  specification  duly  atoom  to  by  the  in- 
ventor.   ♦    •    • » 

"  In  section  33  of  the  Act  of  July  8,  1870 
(16  Stat,  at  Large,  202),  section  6  of  the 
Act  of  1837  was  amended  to  read  as  follows: 

" '  Sec.  93.  And  be  it  further  enacted,  that 
patents  may  be  granted  and  issued  or  re- 
issued to  the  assignee  of  the  inventor  or  dis- 
coverer, the  assignment  thereof  being  first 
entered  of  record  in  tho  Patent  Office;  but  in 
such  case  the  application  for  the  patent  shall 
be  made  and  the  specification  sworn  to  by 
the  inventor  or  discoverer;  and  also  if  he  be 
living,  in  case  of  an  application  for  reissue.' 
Under  either  section  6  or  section  33  an  in- 
ventor could  assign  his  right  to  obtain  a 
patent,  prior  to  filing  an  application  and 
specification  verified  by  his  oath.  Section  33 
was  amended  in  the  Revised  Statutes  of  1878, 
and  as  now  found  in  section  4895  authorizes 
an  assignee  to  make  application  for  the  issue 
of  a  patent,  and  provides  how  he  shall  do  it." 
Becker  v,  Ci«neral  Chain  Co.,  (C.  C  A.  1st 
CSr.  1921)  273  Fed.  419. 

Title  of  a89ig;nee. — "  It  has  been  held  time 
and  a|(ain  that  an  assignee  of  the  entire 
interest  in  an  invention  and  right  to  a  patent 
obtains  fuU  title,  when  the  patent  is  issued, 
and  that  this  is  so  whether  the  patent  is 
issued  directly  to  him  a  request  to  that  effect 
having    been    made    in    the    assignment,    or 


whether  it  is  issued  to  the  inventor,  no  such 
request  having  been  made  in  the  assignment." 
Becker  r.  General  Chain  Co.,  (C.  C.  A.  Ist 
Cir.  1921)   273  Fed.  419. 

Vol.  VII,  p.  188,  sec.  4897.    [First 

ed.,  vol.  V,  p.  494.] 

BSect  of  iasuance  of  patent  to  third  person. 
—  The  right  to  make  a  renewal  of  an  appli- 
cation  is  not  affected  by  the  fact  that  during 
the  period  of  forfeiture  a  patent  was  issued 
to  a  third  party,  where  an  abandonment  in 
fact  has  nob  been  established.  Wells  c. 
Honigmann,  <App.  Cas.  D.  C.  1920)  267  Fed. 
743. 

Effect  of  disclaimer. — ^A  disclaimer  as  to 
claims  made  on  th«  original  application  does 
not  preclude  a  party  from  making  a  renewal 
of  application  provided  it  was  made  before 
the  public  or  a  third  party  has  come  into 
possession  of  the  invention.  Wells  v.  Honig- 
mann, (A{>p.  Caa.  D.  C.  1920)  2^7  Fed.  743. 

Question  of  fact. —  To  same  effect  as  origi- 
nal   annotation,    see    Wells    t*.    Honigmann 
(App.  Cae.  D.  C.  1920)  267  Fed.  743. 

Vol.  VII,  p.  193,  sec.  4904.    [First 

ed.,  vol.  V,  p.  499.] 

Language  claim  broadly  construed. — A 
prior  applicant  is  entitled  under  the  law  to 
a  construction  of  the  claim  in  issue  as  broad 
as  the  language  will  permit.  Speed  v.  Kirby, 
(App.  Cas.  D.  C.  1921)  270  Fed.  699.  See 
also  Deweon  v,  Tomlinson,  (App.  Cas.  D.  C. 
1921)  269  Fed.  879. 

Third  party  as  inventor. —  In  an  interfer- 
enoe  proceeding  the  issue  is  the  priority  be- 
tween the  parties  to  the  proceeding,  and  the 
losing  party  has  no  standing  to  cositend  that 
a  third  party  is  really  the  prior  inventor. 
Brben  f.  Yardley,  (App.  Cas.  D.  C.  1920) 
267  Fed.  346. 

Dates  in  preliminary  statement  —  Effect. — 
"  It  is  always  a  suspicious  circumstance  in 
a  case  of  interference  that,  after  the  claim 
of  one  of  the  parties  has  been  fully  disclosed 
and  fixed  as  of  a  specified  date,  the  other* 
should  then  seek  by  amendment  of  his  pre- 
liminary statement  to  show  a  date  of  inven- 
tion' different  from  that  in  the  original  state- 
ment and  prior  to  it  and  to  the  date  of  his 
opponent.  Amendment  upon  so  impoitant  a 
point  should  not  be  allowed  in  such  a  case_ 
unJees  it  is  shown  that  the  interests  of  jus- 
tice plainly  demand  it;  for  up<m  the  deter- 
mination of  these  dates  it  depends,  in  the 
majority  of  cases,  which  party  is  entitled  to 
the  patent,  and  a  change  of  memory  is  com- 
paratively easy,  when  self-intereBt  dictates  a 
different  date."  Earles  r.  Gomber,  (App. 
Cas.  D.  C.  1921)  273  Fed.  353. 

Omiesion. — Where  the  junior  applicant 
failed  to  allege  in  his  preliminary  statement 
a  date  of  conception  ^rior  to  the  senior 
party's  filing  date  it  has  been  held  proper 
to  award  priority  to  the  senior  party,  cause 
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not  being  shown,  after  notice  why  such  a 
course  should  not  be  pursued.  Wright  v. 
Halle,  (App.  Caa.  D.  C.  1921)   273  Fed.  355. 

Sole  issue  in  interference. — To  saiue  effect 
as  original  annotation,  see  De  Forest  t*. 
Miller,  (App.  Cae.  D.  C.  1021)  269  Fed.  718. 

Issues  construed  in  light  of  application. — 
To  same  effect  as  original  annotation,  see 
Cox  V,  Headley  (App.  Cae.  D.  C.  19^)  265 
Fed.  Ml;  White  «.  Cottrell,  (App.  Cas.  D.  C. 
1921)   270  Fed.  877. 

Reduction  to  practice. — The  fact  that  one 
of  the  parties  to  an  interference  proceeding 
was  the  first  to  conceive  the  invention  and 
the  first  to  reduce  it  to  practice  is  sufficient 
ground  upon  which  to  base  an  award  of 
priority  to  him.  Erben  v.  Yardlev,  (App. 
Cas.  D.  C.  1920)   266  Fed.  345. 

A  decision  will  be  made  awarding  priority 
to  the  senior  flpplican<t  in  an  interference 
proceeding  where  it  appears  that  he  first 
conceived  the  invention  and  that  his  applica- 
tion for  a  patent  was  filed  before  the  junior 
party  reduced  the  invention  to  practice. 
Brown  v.  Mcintosh,  (App.  Cas.  D.  C.  1920) 
265  Fed.  1011;  Jenks  r.  Geiger,  (App.  Cas. 
D.  C.  1921)  273  Fed.  360. 

Priority  will  be  accorded  a  senior  applicant 
where  it  appears  that  by  completion  he  must 
be  accorded  conception  and  there  was  a  con- 
structive reduction  to  practice  and  the  junior 
applicant  did  not  claim  a  reduction  to  prac- 
tice until  several  months  later.  Sniurr  i?. 
James,  (App.  Cas.  D.  C.  1920)  269  Fed.  673. 

A  person  who  was  the  first  to  conceive  and 
the  last  to  file,  if  he  succeeds  must  do  so  by 
proving  an  actual  reduction  to  practice 
prior  to  any  date  accorded  to  the  other  party 
for  reduction  to  practice,  or  by  showing  dili- 
gence on  his  part  running  from  a  time  just 
prior  to  that  when  the  other  party  entered 
the  field  down  to  his  own  date  of  filing. 
BisFell  t\  Phelps,  (App.  Cas.  D.  C.  1921) 
270  Fed.  697. 

To  base  a  holding  of  a  constructive  reduc- 
tion to  practice  of  an  invention  upon  a 
r1  rawing  in  the  face  of  a  positive  statement 
in  the  specification  contrary  to  what  was  con- 
tended for,  the  drawing  sliould  be  certain 
and  conclusive.  Allen  r.  Hill,  (App.  Cas. 
D.  C.  1921 )   270  Fed.  691. 

Where  two  inventions  both  meet  the  staad- 
ard  set  up  by  the  issue,  the  poorer  one,  if 
prior  in  point  of  time,  will  prevail.  But  if 
either  one  fails  to  meet  the  required  svtand- 
ard  of  the  is:sue,  it  is  not  a  reduction  to 
practice.  Liehmann  v.  Newcomb,  (App.  Cas. 
D.  C.  1921)  269  Fed.  701. 

Experiments  after  disclosure  as  affecting 
priority. — Where  in  an  interference  proceed- 
ing it  clearly  appears  that  the  party  first 
to  conceive  and  disclose  the  invention,  was 
in  good  faith  engaged  in  perfecting  it  at  the 
time  the  junior  party  enitered  the  field  and 
filed  his  application  he  should  not  be  de* 
prived  of  the  fruits  of  his  discovery  and  an 
award  of  priority  because  his  experiments 
were   not  as   successful   as   had   hoped   and 


because  he  filed  his  application  at  a  later 
date.  Gammeter  r.  Backdahl,  (App.  Ca^ 
D.  C.   1920)    267  Fed.  347. 

Issuance  of  individual  patent  during 
pendency  of  joint  application. — ^Where  dur- 
ing  the  pendency  of  a  joint  application  for 
a  patent,  one  of  the  applicants  make  an  in- 
dividual application  anid  obtains  a  patent,  he 
gains  nothing  by  the  issuance  of  such  patent 
and  in  a  subsequent  interference  has  the 
burden  of  proof  as  the  junior  party.  Lam- 
bert f.  Hope,  (App.  Cas.  D.  C.  1920)  267 
Fed.  342. 

The  losing  pirty  in  an  interference  pro- 
ceeding is  not  entitled  to  claims  that  would 
dominate  the  claims  given  to  his  successful 
rival.  Jn  re  Henderson,  (App.  Oss.  D.  C. 
1921)  269  Fed.  707. 

Duty  of  commissioner. —  It  is  the  duty  of 
the  commissioner  in  interference  proceedings 
to  protect  the  public  as  well  as  the  litigant. 
In  re  Henderson,  (App.  Cas.  D.  C.  1921) 
2fi9  Fed.  707. 

Attack  on  reissue  application. — A  question 
ran  not  be  raised  in  interference  proceedings 
that  a  reissue  application  is  barred  by  in- 
tervening rights,  in  that  it  seeks  to  broaden 
the  cJaims  more  than  two  years  after  the 
original  patent  was  granted  and  is  for  a  dif- 
ferent invention.  Earles  v.  Gomber,  (App. 
Ca'*.  D.  C.  1921)   273  Fed.  353. 

Burden  of  proof. — To  same  efTect  as  orig- 
inal annotation,  see  Blaine  v.  White,  (App. 
Ca*^.  D.  C.  1920)  267  Fed.  340;  Lambert  €. 
Hope,  (Avp.  Cas.  B.  C.  1920)  267  Fed.  342; 
Orus  r.  Eynon,  (App.  Cas.  D.  C.  1920)  267 
Fed.  350;'  Pembroke  v.  Sulzer,  (App.  Cas. 
D.  C.  1920)  265  Fed.  996;  Maremont  r. 
Olson,  (App.  Cas.  D.  C.  1920)  265  Fed. 
1009. 

A  junior  party  whose  application  was 
filed  two  months  after  the  opposing  party's 
patent  w^as  ia«ued  has  a  heavy  burden  to 
show  prioritv.  Keplogle  r.  Kirbv,  (App.  Cae. 
D.  C.  1921)   269  Fed.  862. 

Where  in  interference  proceed inors  an  ap- 
plicant, whose  application  was  filed  later 
than  the  applications  of  the  others,  proves 
conception  and  disclosure  earlier  than  they 
do,  he  must  in  order  to  prevail  also  show 
that  he  was  exercising  diligenoe  ju«»t  before 
the  other  parties  came  into  the  field.  Hal- 
bleib  V.  Bendix,  (App.  Cas.  D.  C.  1921)  270 
Fed.  683. 

Procedure  as  to  trial  and  appeal. — ^When 
two  or  more  parties  applv  for  the  same  in- 
vention, provision  is  made  for  the  declara- 
tion of  an  interference  by  the  Commissioner 
of  Patents.  The  procedure  for  takinsr  testi- 
mopv.  t'-ial  and  appeal  through  the  tribunals 
of  the  Patent  Office  to  the  Court  of  Appeals 
of  the  District  of  Columbia  is  provided  by 
statute  or  rules  which  have  the  force  of  stat- 
ute. Snelline  t*.  Whitehead,  (App.  Cas. 
I>.  C.  1921)   269  Fed.  712. 

Suspension  of  proceedings. — An  interfer- 
ence being  for  the  sole  purpose  of  determin- 
ing  priority,   will    not    be    suspended,    after 
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trstiniony  has  been  taken,  for  the  purpose 
of  considering  public  use  or  intervemng 
rights.  Hayes  v.  Davison,  (App.  Caa.  D.  C. 
1«21)  273  Fed.  325. 

Eatopptl  by  judgment. — A  judgment  in  in- 
terference proceedings  operates  as  an  estop- 
pel as  to  the  things  passed  on.  In  re  Hender- 
sott,  (App.  Cas.  D.  C.  1»21)   269  Fed.  707. 

Jurisdiction  on  review. — While  the  ques- 
tion of  patentability  will  not  be  considered 
by  the  Court  of  Appeals  of  the  District  of 
Columbia  in  an  interference  appeal,  the  ques- 
tion of  abandonment  is  aJways  available  as 
affecting  the  right  of  priority.  (Smelling  r. 
Whitehead,  (App.  Cas.  D.  C.  1921)  269  Fed. 
712. 

Vol.  VII,  p.  199,  sec.  4909.    [First 

ed.,  vol.  V,  p.  501.] 

Rejection  condition  precedent  to  appeal. — 
Under  this  section  claims  roust  have  been 
twice  rejected  before  starting  the  claim  of 
appeals  which  ends  in  the  Court  of  Appeals. 
Clements  v.  Kirby,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  575. 

Vol.  VII,  p.  202,  sec.  4914.    [First 

ed.,  vol.  V,  p.  606.] 

Appeal  or  certiorari  to  Supreme  Court. — 
A  decision  of  the  0>urt  of  Appeals  of  the 
District  of  Columbia  on  an  appeal  from  the 
Commissioner  of  Patents,  which  reverses 
the  latter's  decision  not  to  cancel  certain 
certificates  of  registration  of  a  trademark, 
and  dir€ct»  the  clerk  of  the  court  to  certify 
the  courts  decision  to  the  commissioner,  as 
required  by  law,  is  not  final  for  the  purpose 
of  appeal  to  or  certiorari  from  the  federal 
Supreme  Court  under  Jud.  Code  $S  250.  251 
(see  6  Fed.  Stat.  Ann.  (2d  ed.)  913,  917). 
Baldwin  Co.  i*.  R.  S.  Howard  Co.,  (1921) 
256  U.  S.  35,  41  S.  Ot.  405,  65  U.  S.  (L.  ed.) 
— ,  dismissing  appeal  to  reyiew  (1919)  48 
App.  Cas.  (D.  C.)  437,  and  denying  writ  of 
certiorari. 

Vol.  VII,  p.  204,  sec.  4915.    [First 

ed.,  vol.  V,  p.  607.] 

Historical. — "The  ^ibject-matter  contained 
in  section  4915  first  appeared  in  section  16 
of  the  Act  of  July  4,  1836  ( 5  Stat,  at  Large, 
123).  Section  16  was  amended  by  section 
10  of  the  Act  of  March  3,  1839  (5  Stat,  at 
Lrfirge,  354),  ...  It  was  re-enarted  in 
section  52  of  the  Act  of  July  8,  1870  (16 
Stat,  at  Large,  205),  in  the  language  now 
found  in  section  4915."  Becker  r.  General 
Chain  Co.,  (C.  C.  A.  Ist  Cir.  1921)  273 
Fed.  419. 

Finality  of  decision  of  District  of  Colum- 
bia Court  of  Appeals. — The  District  of 
Columbia  Court  of  Appeals  in  exercising  its 
jurisdiction  in  patent  cases  becomes,  for  this 
purpose,  one  of  the  tribunals  of  the  Patent 
Office,  and  its  decision  is  in  no  sense  a  final 


decree,  which  cannot  be  ooUaterally  attacked, 
thou^  it  will  be  followed  unless  the  con- 
trary is  established  by  convincing  testimony. 
CI«ncnts  V.  Kirby,  (C  C.  A.  6th  Cir.  1921) 
274  Fed.  575. 

Mandamus  to  the  commieaioner  to  ocmipel 
him  to  reoeive  and  consider  claims  is  not  a 
prerequisite  to  the  right  to  bring  a  suit 
under  this  section.  Clements  v,  Kitbj, 
(C.  C.  A.  (Hh  Cir.   1921)    274  Fed.  675. 

Expenses  of  proceeding. — The  provision  in 
this  section  tlutt  "  all  the  expenees  of  the 
proceeding  ahall  be  paid  by  the  applicant 
whether  the  final  decision  is  in  his  favor 
or  not,''  applies  only  to  those  oases  "where 
there  is  no  opposing  party  **  and  the  papers 
are  served  on  the  commissioner  only. 
Clements  v.  Kirby,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  575. 

Time  for  bringing  suit. — ^The  provision  in 
K.  S.  section  4S94  as  to  a  claim  being  re- 
garded as  abandoned  where  there  is  a  fail- 
ure to  prosecute  the  same  within  one  year 
after  any  action  thereon,  is  held  to  be  in- 
applicable to  a  suit  under  this  section  begun 
more  than  a  year  after  a  decision  in  inter- 
ference proceedings  by  the  District  of  Colum- 
bia Court  of  Appeals.  Clements  f.  Kirby, 
(C.  C.  A.  6th  Cir.  1921)   274  Fed.  575. 

Parties  —  Assignee. — "Rule  17  of  the 
Patent  Office  provides  that  'an  applicant  or 
an  assignee  of  the  entire  interest  may  prose- 
cute his  own  case/  and  rule  5  that  'the 
assignee  of  the  entire  interest  of  an  inven- 
tion is  entitled  to  hold  correspondence  with 
the  office  to  the  exclusion  of  the  inventor.' 
Under  the  latter  rule  it  is  held  that  upon 
the  request  of  such  an  assignee  the  inventor 
shall  be  excluded  from  participation  in  the 
proceedings.  See  Stoddard's  Annotated 
Patent  Office  Rules,  pp.   10,  11. 

"  Instead,  therefore,  of  an  assignee  being 
unable  to  prosecute  an  application  in  the 
Patent  Oflice  under  section  4895,  as  the  de- 
fendant contends,  the  contrary  is  true,  for 
the  law  authorizes  and  the  practice  and  rules 
of  the  Patent  Office  permit  it;  and,  as  a  pro- 
ceeding under  section  4915  is  in  reality  a 
continuation  of  the  prosecution  of  the  orig- 
inal application,  there  would  seem  to  be  no 
reason  why  the  assignee  of  the  entire  right 
to  a  patent,  who  is  permitted  to  prosecute 
an  application  in  the  Patent  Office  und^r 
section  4895,  should  not  be  allowed  to  do 
so  in  this  court  under  section  4915."  Becker 
t.  General  Chain  Co.,  (C.  C.  A.  1st  Cir.  1921) 
273  Fed.  419. 


Vol.  VII,  p.  211,  sec.  4916.     [First 

ed.,  vol.  V,  p.  511.] 

Effect  of  delay  —  Unreasonable  delay. — 
To  the  same  effect  as  the  original  annota- 
tion, see  In  re  Lees,  (App.  Cas.  D.  C.  1920) 
269  Fed.  679. 


682 


FED.  STAT.  ANN.— 1921  SUPP. 


Reissue  claims,  which  seek  to  broaden  the 
claims  of  the  original  patent,  will  not  be 
allowed,  except  for  unusual  circumstances, 
which  excuse  delay.  The  determination  of 
this  question  is  one  largely  within  the  dis- 
cretion of  the  commissioner,  and  will  not  be 
disturbed  unless  manifest  error  has  been 
committed.  In  re  Hoiland,  (App.  Cas.  D.  G. 
1921)   270  Fed.  704. 

A  reissue  should  not  be  granted  where 
several  years  have  elapsed  during  which  time 
other  inventions  relying  on  the  same  state 
of  the  art  have  patented  new  inventions 
which  have  gone  into  use  and  would  infringe 
the  reissue.  Diamond  Drill  Contracting  Co. 
t:.  Mitchell,  (C.  C.  A.  9th  Cir.  1020)  269 
Fed.  261. 

Inadvertence  or  mistake  —  In  general. — 
"  It  is  obvious  that  the  words  *  inadvertence 
or  mistake '  are  used  in  the  statute  as  the 
antitheses  to  'fraudulent  intent/  and  that 
in  the  absence  of  fraud  the  failure  of  an 
inventor  or  his  solicitor  to  put  the  claims 
.in  such  form  as  will  cover  the  entire  inven- 
tion is  '  inadvertence,'  within  the  meaning  of 
the  statute,  and  that  to  justify  a  reissue  it 
is  not  necessary  that  the  original  patent 
shall  be  inoperative,  but  it  is  sufficient  if  it 
fail  to  secure  to  the  patentee  the  whole  of 
his  invention."  Perfection  Disappearing 
Bed  Co.  r.  Murphy  Wall  Bed.  Co.,  (C.  C.  A. 
9th  Cir.  1920)  266  Fed.  698. 

Vol.  VII,  p.  231,  sec.  4917.    [First 

ed.,  vol.  V,  p.  623.] 

Right  to  disclaim. —  The  power  to  dis- 
claim is  a  beneficial  one,  and  should  not  be 
denied  to  an  inventor,  except  where  the 
power  is  used  for  a  fraudulent  or  deceptive 
purpose.  Permutit  Co.  v.  Harvey  Laundry 
Co.,   (W.  D.  N.  Y.  1921)   274  Fed.  937. 

Time  of  filing  disclaimer.— "  It  is  well 
established  that  a  disclaimer  as  to  part  of 
a  patent,  in  good  faith  relied  upon  as  valid, 

'  is  effective,  if  made  aiter  the  final  decision 
and  as  a  condition   to  granting  relief.     In 

-such  case,  'unreasonable  delay  to  file  a  dis- 
claimer win  not  begin  until  that  question  is 
finally  settled  by  the  courts.' "  Excelsior 
Steel  Furnace  Co.t?.  Williamson  Heater  Ca, 
<C.  C.  A.  6th  Cir.  1920)   269  Fed.  614. 

Vol.  VII,  p.  242,  sec.  9.     [First  ed., 

vol.  V,  p.  502.] 

Conclttsiveness  of  decision  of  patent  office. 
—  To  same  effect  as  second  paragraph  of 
original  annotation,  see  Maremont  t*.  Olson, 
(App.  Cas.  D.  C.  1920)   265  Fed.  1009. 

To  same  effect  as  third  paragraph  of 
original  annotation,  see  Brown  v.  Tomlin- 
son,  (App.  Cas.  D.  C.  1920)  285  Fed.  460; 
Doyle  V.  Tomlinson,  (App.  Cas.  1920)  265 
Fed.  461;  Wahl  v.  Wright,  (App.  Cas.  D.  C. 
1921)    273  Fed.   766. 

To  same  effect  as  fifth  paragraph  of 
original  annotation,  see  Anglada  v.  Moyer, 


(App.  Cas.  D.  C.  1921)  273  Fed.  8<59; 
Valerius  v.  Pfouts,  (App.  Cas.  D.  C.  1921 ) 
273  Fed.  368;  Wright  v,  Halle,  (App.  Cas. 
D.  C.  1921)  273  Fed.  355;  Dunham  v.  Dyson, 
(App.  Cas.  D.  C.  1921)  272  Fed.  206;  Thom- 
son V.  Pearsons,  (App  Oas.  D.  C.  1921)  270 
Fed.  1013;  Massey  v.  Ridge,  (App.  Cas.  D. 
C.  1921)  270  Fed.  879;  Ball  v.  Bamhurst, 
(App.  Cas.  D.  C.  1921)  270  Fed.  693;  Allen 
V.  Hill,  (App.  Cas.  D.  C.  1921)  270  Fed. 
691;  Deforest  i?.  Miller,  (App.  Cas.  D.  C. 
1921)  269  Fed.  718;  Dutcher  r.  Jackson, 
(App.  Cas.  D.  C.  1921)  269  Fed.  688;  Blaine 
V.  White,  (App.  Cas.  D.  C.  1920)  267  Fed. 
340;  Kitselman  v.  Reid,  (App.  Cas.  1920) 
266  Fed.  256.  See  also  Reid  r.  Kitselman, 
(App.  Cas.  D.  C.  1920)   266  Fed.  255. 

The  rule  that  the  court  will  hesitate  to 
disturb  concurrent  decisions  of  the  patent 
office  does  not  apply  where  they  do  not  agree 
either  on  the  facts  or  the  conclusion  to  be 
drawn  therefrom.  Laughlin  v,  Burry,  (App. 
Cas.  D.  C.  19^1)   270  Fed.  1013. 

Vol.  VII,  p.  249,  sec.  4898.    [First 

ed.,  vol.  V,  p.  631.] 

I.  In  general. 

III.  Assignments. 

3.  Form  and  requisites. 

4.  ReccM'ding. 

5.  Nature  and  effect. 

IV.  Licensee. 

4.  Construction. 

5.  Operation  and  effect. 

6.  Duration,     expiration 

newal. 


and     re- 


I.  In  General    (p.  250) 

Proper  characteristics. —  Rights  secured 
under  the  grant  of  letters  patent  by  the 
United  States  are  property  protected  by  the 
constitutional  guaranties,  and  therefore  not 
subject  to  be  appropriated,  even  for  public 
use,  without  adequate  compensation.  Wil- 
liam Cramp,  etc.,  Ship,  etc.,  Bldg.  Co.  r. 
International  Curtis  Turbine  Co.,  (1918) 
246  U.  S.  28,  38  S.  Ct.  271,  62  U.  S.  (L.  ed.) 
560. 

III.  Assignments 

3.  Form  and  Requisitet   (p.  259) 

Oral  contract. —  Patent  rights  or  a  license 
may  be  transferred  orally,  and  parties  may 
enter  into  an  agreement  by  which  they  may 
act  as  partners  without  the  making  of  a 
written  contract.  Cline  v.  Hortoo,  (E.  D. 
N.  Y.  1921)   274  Fed.  728. 

4.  Recording   (p.  263) 

Validity  of  unrecorded  assignment — One 
who  holds  an  unrecorded  assignment  of  a 
patent  may  show  that  a  subsequent  assign- 
ment of  the  patent  is  invalid.  Burgess  Bat* 
tery  Co.  v.  Solar  Light  Co.,  (C.  C.  A.  2d 
Cir.   1920)    266  Fed.  368. 
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6.  Nature  and  Effect    (p.  264) 

Assignment  as  constituting  license. — 
Where  a  patentee  on  assigning  his  rights  to 
certain  patents,  reserves  to  himself  the  right 
to  decide  whom  he  will  sue  as  infringer, 
and  the  assignee  is  entitled  to  only  a  portion 
of  the  damages  recovered  in  such  suits,  the 
latter  must  be  deemed  to  be  a  nonexclusive 
licensee  and  not  entitled  to  maintain  ait 
action  for  infringement  against  the  assignor. 
Jockmus  V.  London,  (C.  C.  A.  2d  Cir.  1920) 
265  Fed.  12. 

An  assignment  of  an  interest  may  be  made 
and  the  extent  of  the  interest  is  immaterial. 
Nye  Tool,  etc.  Works  v.  Crown  Die,  etc., 
Co.,    (N.  D.  111.  1921)   270  Fed.  587. 

Previous  licenses. — -To  the  same  effect  as 
the  original  annotation,  see  Keystone  Type 
Foundry  v,  Fastpress  Co.,  (C.  C.  A.  2d  Cir. 
1921)    272  Fed.  242. 

Conveyance  of  right  to  sue. —  To  the  same 
effect  as  the  first  paragraph  of  the  original 
annotation,  see  Nye  Tool,  etc..  Works  v. 
Crown  IMe,  etc.,  Co.,  (N.  D.  HI.  1921)  270 
Fed.  587. 

Liability  of  assignee  for  royalties. — An 
assignee  of  a  license  contract  is  under  no 
obligation  to  pay  royalties  to  the  patentee 
in  the  absence  of  evidence  of  the  assumption 
of  such  obligation  by  him.  Loose  v.  Bellows 
Falls  Pulp  Plaster  Co.,  (CCA.  2d  Cir. 
1920)  266  Fed.  81. 

IV.  Licenses 
4.  Construction  (p.  276) 

Constmction  of  patent  as  to  licensee.-^ 
A  patent  is  entitled  to  a  generous  construc- 
tion as  against  a  licensee.  Loose  v.  Bellows 
Falls  Pulp  Plaster  Co.,  (C  C  A.  2d  Cir. 
1920)  266  Fed.  81. 

License  to  manufacture. — A  license  giving 
the  licensee  the  right  to  manufacture  pat- 
ented articles  also  gives  hiim  the  right  to  use 
and  sell  them.  Curtiss  Aeroplane,  etc.,  Corp. 
V.  United  Aircraft  Engineering  Corp.,  C.  C. 
A.  2d  Cir.  1920)  266  Fed.  71. 

A  license  giving  the  licensee  a  right  to 
manufacture  a  patented  article,  the  patent 
on  which  is  owned  by  the  licensor,  by  which 
the  licensee  agrees  to  purchase  all  materials 
to  be  used  in  making  the  article  from  the 
licensor  or  persons  designated  by  him,  is  not 
violative  of  section  3  of  the  Clayton  Act 
(9  Fed.  Stat.  Ann.  (2d  ed.)  p.  733).  West- 
inghouse  Electric,  etc.,  Co.  v.  Diamond  State 
Fibre  Co.,    (D.  C.  Del.  1920)    268  Fed.  121. 

Stipulation  not  to  infringe. —  Where  an 
agreement  recites  that  the  licensee  has  agreed 
not  to  evade  or  attempt  to  evade  the  pat- 
ented device,  this  is  only  another  way  of 
saying  that  the  licensee  will  not  hereafter 
resort  to  colorable  differences  of  construe* 
tion  with  a  view  to  escaping  infringement 
and  the  clause  is  contractual.  Pressed  Steel 
Car  Co.  V,  Union  Pac.  R.  Co.,  (C.  C  A.  2d 
Cir.   1920)    270  Fed.  518. 

Payment  of  royalties  by  licensee. — A  licen- 
see, paying  royalties,  pays  on  what  he  has 


agreed  to  manufacture.  Loose  17.  Bellows 
Falls  Pulp  Plaster  Co.,  (C  C  A.  2d  Cir. 
1920)  266  Fed.  81. 

5.  Operation  and  Effect  (p.  279) 

Estoppel  of  licenaee. —  To  same  effect  as 
original  annotation,  see  Loose  v.  Bellows 
Falls  Pulp  Plaster  Co.,    (C.  C  A.  2d  Cir. 

1920)  266  Fed.  81;  Hewitt  v.  American 
Telephone,  etc.,  Ca,  (C  C  A.  Sd  Cir.  1921) 
272  Fed.  392. 

While  a  licensee  under  a  patent  may  not 
refer  to  the  prior  art  for  the  purpose  of 
showing  that  the  patent  is  anticipated  or 
invalid,  he  may  do  so  to  show  that  what  he 
uses  does  not  infringe  the  patent.  Pressed 
Steel  Car  Co.  v.  Union  Pac.  R,  Co.,  (C  C 
A.  2d  Cir.  1920)    270  Fed.  618. 

Where  some  one  other  than  the  patentee 
grants  a  license,  the  licensee  is  not  estopped 
to  dispute  the  validity  of  the  patent.  Kohn 
V.  Eimer,  (CCA.  2d  Cir.  1920)  265  Fed. 
900. 

6.  Duration,  Bwpiration  and  Renewal 

(p.  280) 

Dissolution  of  corporation. —  To  the  same 
effect  as  the  original  annotation,  see  Key- 
stone Type  Foundry  v.  Fastpress  Co.,  (C. 
C.  A.  2d  Cir.  1921)  272  Fed.  242. 

Liability  for  royalties. —  It  is  a  general 
rule  that  liaibility  to  pay  royalties  terminates 
on  the  expiration  of  the  patent.  Hie  parties 
may,  however,  contract  to  the  contrary. 
Pressed  Steel  Car  Co.  v.  Union  Pac.  K  Co., 
(C.  C  A.  2d  Cir.  1920)  270  Fed.  518. 

Vol.  VII,  p.  283,  sec.  4900.    [First 

ed.,  vol.  V,  p.  547.] 

Effect  of  notice. —  When  a  person  has  been 
notified  that  what  he  is  doing  is  an  infringe- 
ment of  the  patented  right,  and  the  person 
notified  then  disclaims  any  purpose  to  in- 
fringe, and  declares  his  intention  to  desist 
from  such  infringement,  if  he  afterwards 
continues  or  repeats  it,  he  cannot  escape  the 
payment  of  damages  on  the  plea  that  he  was 
an  innocent  infringer  without  notice.  Sha- 
piro V,  Franklin  Brass  Foundry,  (£.  D.  Pa. 

1921)  272  Fed.  176. 

Profits  not  excluded. —  It  has  been  held 
that  the  word  "damages"  as  used  in  this 
section  does  not  have  its  generic  meaning 
and  that  a  recovery  of  profits  which  were 
made  before  notice  was  given  may  be  re-> 
covered.  Shapiro  v,  Franklin  Brass  Foun- 
dry,  (E.  D.  Pa.  1921)   272  Fed.  176. 

Finding  as  to  compliance  with  section.—) 
When  there  is  a  controversy  with  respect  to 
a  compliance  with  this  section  two  facts 
must  be  found  by  the  court.  One  is  that  the 
notice,  constructive  or  actual,  required  by 
the  statute,  has  been  given,  and  the  other 
that  acts  of  infringement  followed  the  no- 
tice. The  duty  of  making  neither  of  these 
findings  can  be  delegated  to  a  master.  The 
finding   is  a   judicial  act,   which   cannot   be 
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delegated.     Shapiro  v.  Franklin  Brass  Foun- 
dry,  (K.  D.  Pa.  1921)  272  Fed.  176. 

Vol.  VII,  p.  288,  sec.  4919.    [First 

ed.,  vol.  V,  p.  552.] 

I.  Who  may  sue  for  infringement. 
II.  Who  liable  for  infringement. 
V.  Recovery. 

I.  Who  May  Sue  fob  Infkinoement 

(p.  289) 

Right  of  assignee  to  appeaL — If  one  who 
purchases  a  patent  after  a  decree  for  the 
defendant  in  an  action  for  infringement  is 
not  the  real  o^iiier  of  the  patent,  and  of  the 
right  to  prosecute  the  appeal,  or  purchase 
the  right  for  an  ulterior  purpose,  with  li 
view  to  carrying  on  vexatious  litigation, 
the  Circuit  Court  of  Appeals  is  not  without 
power  to  make  inquiry  into  such  matters 
itself,  or  to  direct  an  inquiry  to  be  made  in 
the  district  court.  F.  A.  Mfg.  Co.  t?.  Hayden, 
(C.  C.  A.  Ist  Cir.  1921)  273  Fed.  374. 

When  motion  to  dismiss  suit  will  be 
denied. — A  motion  to  dismiss  a  suit  for  in- 
fringement on  the  ground  that  the  patent 
is  void  on  its  face  wiU  be  denied,  when  the 
motion  is  really  arguable.  Scott  v.  Aristo 
Hosiery  Co.,  (S.  D.  N.  Y.  1920)  266  Fed. 
382. 

II.  Who  Liable  fob  Inpbingemext  (p.  296) 
In  general. —  Where  defendants  manu- 
facture a  device  capable  of  an  infringement 
use  and  sell  it  with  the  intent  that  it  shall 
be  so  used,  they  infringe  the  patent,  even 
though  their  device  is  capable  of  a  nonin- 
fringing use,  and  even  though  they  go 
through  the  form  of  instructing  that  it  shall 
be  used  in  a  noninfringring  way.  Sandusky 
Foundry,  etc.,  Co.  v.  De  Lavaud,  (C.  C.  A. 
6th  Cir.   1921)   274  Fed,  607. 

Intervening  defendant.— The  manufac- 
'turer  of  a  patented  article  may  be  permitted 
by  the  court  to  intervene  in  a  suit  against 
a  dealer  for  an  alleged  infringement  of  a 
patent.  Continuous  Extracting  Press  Corp. 
t?.  Eastern  Cotton  Oil  Co.,  (E.  D.  N.  C. 
1920)   264  Fed.  340. 

V.  Reoovebt   (p.  302) 

Interest. —  In  Dunk  ley  Co.  r.  Vrooman, 
(C.  C.  A.  6th  Cir.  1921)  272  Fed.  468.  the 
court  said  regarding  the  allowance  of  inter- 
est :  "  The  fact  that  payment  had  been  long 
delayed  was  one  of  the  factors  entering  into 
the  master's  fixing  of  a  reasonable  royalty 
as  of  the  date  of  his  report.  Since  this 
was  true,  and  since  interest  is  not  ordinarily 
computable  on  damages  before  liquidation, 
there  was  no  error  in  not  awarding  to  plain- 
tiffs interest  before  the  date  of  the  master's 
report.  The  final  decree  might  well  have 
awarded  interest  after  the  date  of  the  mas> 
ter's  report,  but  it  did  not;  the  interval 
between  the  report  and  the  decree  was  brief, 


and  the  decree,  by  state  statute,  draws  in- 
terest from  its  date."  See  also  Metallic 
Rubber  Tire  Co.  i;.  Hartford  Rubber  Works 
Co.,   (D.  C.  Conn.  1920)   266  Fed.  543. 

Vol.  VII,  p.  309,  sec.  4920.    [First 

ed.,  vol.  V,  p.  567.] 

I.  Pleading  and  proof  in  general. 
II.  Statutory  defenses. 

1.  Pleading  and  Pboof  in  General  (p.  310) 

Prior  patents  as  anticipations. —  On  the 
question  of  anticipation  of  a  later  patent 
by  an  earlier  one,  as  arising  in  a  suit  on  the 
later  patent,  the  criterion  is  the  same  as 
upon  the  question  of  ^^lidity  of  the  earlier 
patent  in  a  suit  brought  thereon.  If  the 
structure  is  inoperative,  the  patent  upon  it 
is  not  good,  and  it  does  not  anticipate  a 
later  patent;  but  mere  failure  to  get  com- 
mercial recognition,  or,  indeed,  failure  to 
deserve  that  recognition  until  somewhat  im- 
proved, 18  not  inconsistent  with  full  validity 
as  a  patent  or  full  effect  as  an  anticipation. 
Wliere  the  question  ie  not  one  of  full  antici- 
pation, but  is  whether  the  advanoe  ^own 
by  the  later  over  the  earlier  device  is  of  an 
inventive  character,  the  failure  of  the  earlier 
to  get  recognition  in  the  trade  may  be  per- 
suasive evidence  that  an  apparently  slight 
advance  was  more  important  than  it  seems. 
Republic  Iron,  etc,  Co.  v.  Youngstown  Sheet, 
etc.,  Co.,  (C.  C.  A.  6th  Cir.  1921)  272  Fed. 
386. 

Nonnser  not  defense. — "Under  our  laws 
a  patentee  was  not  obliged  to  manufacture 
the  apparatus  described  in  the  patent.  Its 
nonuae  does  not  deprive  him  of  the  protec- 
tion of  the  patent  laws."  Morgan  Con'^tr. 
Co.  r.  Donner  Steel  Co.,  (W.  D.  N.  Y.  1920) 
289  Fed.  389. 

Any  change  in  the  order  of  steps  as  desig- 
nated in  a  patent  does  not  operate  to  avoid 
an  infringement.  "A  patent  for  a  process 
is  infringed  by  one  who,  without  ownership 
or  license,  uses  substantially  the  process 
which  the  patent  claims;  identity,  whether 
of  apparatus  or  materials,  not  being  neces- 
sary to  constitute  infringement;  l>ut  no 
process  patent  is  infringed  whore  any  one 
of  the  series  of  acts  which  constitute  the 
process  is  omitted,  unless  some  equivalent 
act  is  substituted;  reason  seeming  to  indi- 
cate that  one  act  is  the  equivalent  of  an- 
other when  it  works  in  substantially  the 
same  way  to  accomplish  the  same  result.*' 
Los  Anereles  Lime  Co.  r.  Nve.  (C.  C.  A.  9th 
Cir.  1921 )  270  Fed.  1.'55. 

Deviation  in  line  not  observable  by  gen- 
eral public. —  If  there  is  a  slight  deviation 
in  a  line,  which  could  be  pointed  out  by 
monsurements  of  an  expert,  the  fact  that  it 
would  not  be  detected  by  observation  of  the 
general  public  will  not  avoid  the  infringe- 
ment. Bavley  r.  Krich,  (D.  C.  N.  J.  1920) 
264  Fed.  978. 
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The  rule  of  shop  right  is  stated  as  follows: 
"  Where  an  employee  makes  an  invention, 
and  allows  his  employer  to  develop  it  with 
hie  own  reeourcee,  and  to  market  it,  and 
establish  a  trade  in  it,  he  cannot,  after  he 
leaves  the  employer,  prevent  him  from  going 
on,  and  so  compel  him  to  lose  all  the  invest- 
ment that  he  has  put  in,  and  the  trade  he 
h«M  established,  nnless  at  the  outset  he  gives 
him  some  warning.  The  rule  is  entirely  equi- 
table; the  bo<^8  put  in  the  form  of  an 
estoppel."  Beecroft  f?.  Kooney,  (S.  D.  N.  Y. 
1920)  268  Fed.  545,  holding  th«  rule  to  be 
inapplicable  in  the  case  under  consideration. 

Infringement  question  of  fact. — The  matter 
of  an  infringement  is  in  the  final  analysis 
a  question  &l  fact.  Laclede  Christy  Clay 
Products  Co.  r.  St.  Loui«,  (E.  D.  Mo!  1921) 
270  Fed.  3«3«. 

Burden  of  proof. — The  burden  is  on  de- 
fendants in  a  suit  to  enjoin  infrin«:ement  of 
letters  patent  to  prove  anticipation  beyond 
a  reasonable  doubt.  Permutit  Co.  t*.  Harvev 
Laundry  Co.,  (W.  D.  N.  Y.  1921)  274  Fed. 
937. 

Dismissal  of  hilL — As  to  the  dismissal  of 
a  bill  in  a  suit  for  a  patent  infringement  it 
is  said:  "It  may  be  conceded  at  the  outset 
that  the  motion  to  dismiss  will  not  be  sus- 
tained, except  in  a  case  sufficiently  clear. 
Such  a  motion  is  proper  practice,  and  may 
lie  sustained  by  the  clear  disclosures  of  the 
bill  itself,  the  exhibits  attached  tiiereto,  and 
th^  letters  patent,  of  which  profert  is  made. 
Where  there  is  euffioient  oertaintv  that  such 
disclosures  cannot  be  substantiallv  aided  bv 
te^ittmony.  it  is  the  duty  of  the  court  to 
sustain  the  motion  to  obviate  the  necessity 
of  increasing  the  expense  and  perform  in*?  the 
labor  of  taking  proofs."  Luten  r.  Kansas 
Citv  Bridge  Ck).,  ( W.  D.  Mo.  1921 )  272  Fed. 
633. 

II.  Statutory  Defenses  (p.  317) 

The  state  of  the  art.— '*  Evidence  of  the 
state  of  the  art  is  culmissible  in  actions  at 
law  under  the  general  issue  without  a  special 
notice,  and  in  equity  cases  without  any 
averment  in  the  answer  touching  the  sub- 
ject. It  consists  of  proof  of  what  was  old 
and  in  general  use  at  the  time  of  the  alleged 
invention.  It  is  received  for  three  purposes, 
and  none  other,  to  show  what  was  then  old, 
to  distinguish  what  was  new,  and  to  aid  the 
court  in  the  construction  of  the  patent." 
Brown  v.  Piper,  (1876)  91  U.  S.  37,  23  U.  8. 
(L.  ed.)  200;  Kauffman  v.  Sodemann  Heat, 
etc.,   Co.,    (E.  D.   Mo.    1920)    267   Fed.   436. 

Public  use.— That  "  public  use,"  within  the 
meaning  of  the  statute,  is  a  very  different 
thing  from  "  use  by  the  public,"  is  well  set- 
tled. Los  Angeles  Lime  Co.  t?.  Nye,  (C.  C.  A. 
9th  Cir.  1921)  270  Fed.  155. 

Burden  of  proof. — The  burden  of  proof  is 
on  the  defendants  in  an  infringement  suit  to 
show  ths^  the  process  or  product  of  the  com- 
plainant was  in  public  use  within  the  mean- 


ing of  the  statute  for  two  years  prior  to  the 
filing  of  his  application.  Los  Angeles  Lime 
Co.  t?.  Nye,  (C.  C.  A.  9th  Cir.  1921)  270 
Fed.  155. 

Vol.  VII,  p.  326,  sec.  4921.    [First 

ed.,  vol.  V,  p.  577.] 

I.  General  equitable  jurisdiction. 

11.  Joinder  of  causes  of  action. 

III.  Pleadings. 

IV.  Injunctions. 

V.  Decree  and  award. 
VII.  Limitations  and  laches. 

I.  General  Equitable  Jueisdiction  (p.  326) 

Constitutionality. — This  section  is  not  yio- 
lative  of  the  Seventh  Amendment  to  the  Con- 
stitution as  depriving  a  person  of  his  right 
to  trial  by  jury.  Filer,  etc.,  Co.  v.  Diamond 
Iron  Works,  (C.  C.  A.  7th  Cir.  1921)  270 
Fed.  489. 

Jurisdiction. —  Equity  has  a  place  in  the 
administration  of  the  patent  law  and 
shields  the  innocent  from  the  consequences 
of  practices  that  are  unfair.  In  re  Hender- 
son, (App.  Gas.  D.  C.  1921)  269  Fed.  707. 

IT.  Joinder  of  Causes  of  Actiow  (p.  332) 

Where  there  are  seTeral  claims  which  may 
have  been  infringed  it  is  the  duty  of  the 
plaintiff  to  put  forth  all  the  claims  that 
have  been  infringed.  And  the  rule  is  the 
same  in  respect  of  damages  and  profits  ari«- 
in?  from  infringements,  not  presented  to  the 
trial  court,  but  which  might  have  been  so 
presented.  Panoualias  v.  National  Equip- 
ment Co.,  (C.  C.  A.  2d  Cir.  1920)  269  Fed. 
630. 

III.    PLEABIirOS    (p.    S34) 

Supplemental  bill  to  set  up  new  infringe- 
ments.—  In  Minerals  Separation  Co.  v. 
Miami  Copper  Co.,  (C.  C.  A.  3d  Cir.  1920) 
269  Fed.  265,  it  was  held  that  there  was 
no  right  of  appeal  from  the  court's  order 
denying  leave  to  file  a  supplemental  bill  after 
decree  on  the  merits  praying  relief  against 
new  practices  charged  to  infringe. 

Dismissal  of  bill. — A  motion  to  dismiss  a 
bill  for  patent  infringement  on  the  ground 
that  it  is  invalid  on  its  face  is  to  be  deter- 
mined solely  from  the  face  of  the  patent  and 
does  not  bring  up  questions  of  infringement. 
"  Tlie  general  principles  governing  the  dis- 
missal of  bills  for  patent  infringement,  where 
the  patent  is  invalid  on  its  face,  are  suffi- 
ciently familiar  not  to  require  elaborate  re- 
statement. Richards  r.  Chase  Elevator  Co., 
158  IT.  S.  299,  15  Sup.  Ct.  831.  39  L.  ed. 
991:  Fowler  P.  Citv  of  Xew  York  et  al., 
121  Fed.  747,  58  C.  C.  A.  113;  Kuhn  et  al.  r. 
Lock-Stub  Check  Co.,  165  Fed.  445,  91 
C.  C.  A.  389;  Fernald  v.  Oneida  Nat.  Chuck 
Co.  (C.  C.)  167  Fed.  559,  affirmed  Fernard 
t\  Oneida  Xat.  Chuck  Co.,  174  Fed.  1020,  98 
C.    C.    A.    664;    Mallineon   et    al.    r.    Ryan 
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(I).  C.)  24a  Fed.  951;  Bay  ley  &  Sons  f. 
Bluroberg,  254  Fed.  696,  166  C.  C.  A.  194. 
For  such  a  motion  to  prevail,  the  invalidity 
must  be  obvious  and  the  question  must  not 
be  fairly  arguable.  Where  there  is  a  really 
debatable  pro  and  con,  the  motion  must  be 
denied."  Bonnie-B.  Ck).  v.  Giguet,  (S.  D. 
N.  Y.  1919)   269  Fed.  272. 

IV.  Injunctions  (p.  340) 

After  expiration  of  patent. — To  same  effect 
as  original  annotation,  see  Excelsior  Steel 
Furnace  Co.  v,  Williamson  Heater  Co., 
(C.  C.  A.  6th  Cir.  1920)   289  Fed.  614. 

Ceasing  infringement  and  promises  to 
abstain, — ^To  the  same  effect  as  the  original 
annotation,  see  General  Electric  Co.  v.  Inde- 
pendent Lamp,  etc.,  Co.,  (D.  C.  N.  J.  1920) 
267  Fed.  824. 

Injunction  against  drculars. — Where  al- 
though a  circular  is  too  broad  yet  if  the 
defendant  agrees  to  change  it  in  accordance 
with  directions  by  the  court  an  injunction 
will  not  be  granted.  Bonnie-B.  Co.  v.  Giguet, 
(S.  D.  N.  Y.  1919)  269  Fed.  272. 

Agents  of  infringer. — ^An  injunction  will 
be  granted  to  restrain  the  eale  of  an  in- 
fringing article  by  one  who  is  selling  it  for 
another  by  whom  it  is  being  manufactured. 
Patton  f.  Clegg,  (E.  D.  Pa.  1921)  274  Fed. 
118. 

Infringement  after  decree. — "  Infringement 
after  final  decree  and  in  violation  of  injunc- 
tion is  juet  ae  much  infringement  as  is  the 
eame  act  conunitted  before  suit  brought;  all 
infringers  are  tort-feaewrs,  and  a  plurality  of 
infringere  are  joint  tort-feasors,  and  are  also 
liable  severally."  Schey  f.  Giovanna,  (C.  C. 
A.  2d  Cir.  1921 )  273  Fed.  515. 

Supplementary  injunctive  relief. —  It  is  de- 
clared that  supplementary  injunctive  relief 
against  past  infringing  practices  ie  not 
allowable,  the  remedies  againet  infringement 
after  decree  being  damages  and  protits  on 
accounting,  attachment  for  contem^pt  and 
original  bill  in  which  last  remedy  the  right 
to  injunctive  relief  is  fully  preserved.  Min- 
erals Separation  v.  Miami  Copper  Co., 
(O.  C.  A.  3d  Cir.  1920)   269  Fed.  265. 

Contempt. — Where,  after  the  iseuance  of 
an  injunction  in  an  infringement  proceeding 
prohibiting  the  defendant  frcmi  manufactur- 
ing and  selling  certain  infringing  devices, 
he  manufactures  another  device  substantially 
simihtr  to  the  one  covered  by  the  injunction, 
he  is  guilty  of  contempt.  Eureka  Tool  Co. 
17.  Wire  Rope  Appliance  Co.,  (C.  C.  A.  8th 
Cir.  1920)  266  Fed.  673.  Likewise,  where 
after  an  injunction  has  been  granted  the 
defendant  makes  no  change  in  the  patented 
device  except  by  a  substitution  which  is  a 
merely  colorable  evasion  he  is  guilty  of  con- 
tempt. Schey  v.  Giovanna,  (C.  C.  A.  2d  Cir. 
1021)    273  Fed.  515. 

An  order  dismissing  a  proceeding  in  which 
•t  is  sought  to  have  a  defendant  adjudged 
guilty  of  contempt  for  the  violation  of  an 
mjunction   against    the    infringement    of    a 


patent,  is  not  appealable.  Minerals  S^ara- 
tion  t*.  Miami  Copper  Co.,  (C.  C.  A.  3d  Cir. 
1920)  269  Fed.  265. 

Questions  on  appeaL — An  order  denying  a 
supplementary  injunction  in  a  patent  in- 
fringement suit  will  not  be  disturbed  by  the 
appellate  court  except  for  an  aibuse  of  dis- 
ci^ion.  Minerals  Separation  t*.  Miami  Cop- 
per Co.,  (C.  C.  A.  3d  Cir.  1920)  260  Fed.  265. 

V.  Decbee  and  Award   (p.  355) 

Relief  in  general. —  While  the  inventor  of 
a  very  substantial  advance  should  receive  as 
broad  a  measure  of  protection  as  the  lan- 
guage of  his  grant  juetifies,  it  is  equally 
true  that  the  defendant  who  has  manufac- 
tured or  used  a  device  in  reliance  upon  an 
express  limitation  in  the  patent,  voluntarily 
inserted  or  accepted  by  the  patentee,  should 
be  protected  in  his  investment  Republic 
Iron,  etc.,  Go.  v.  Youngstown  Sheet,  etc., 
Co.,  (C.  C.  A.  6th  Cir.  1921)   272  Fed.  386. 

Estimated  by  adyantage  gained  over  other 
modes. — "The  rule  of  comparison  is  settled 
law,  and  contemplates  that  the  infringer  had 
a  dioice  of  processes,  chose  that  of  the  patent, 
and  gained  an  advantage  over  what  would 
have  been  his  had  he  chosen  otherwise.  Ob- 
viously his  choice  is  made  from  processes 
existing  at  the  time  of  choice;  that  is,  at 
the  time  of  infringement,  from  day  to  day, 
and  as  alternative  presents  itself.  He  is  not 
limited  in  fact  to  the  process  of  the  patent 
and  processes  existing  only  at  the  date  of  the 
patent,  and  the  principle  of  standards  does 
not  require  nor  sand^ion  that  he  be  so 
limited  in  theory.  For  the  advantage  he 
actually  gains,  and  which  as  profits  or  sav- 
ings he  must  render  to  the  patentee,  is  only 
that  of  the  invention  over  other  processes 
he  might  havie  chosen  in  lien  of  the  inyen- 
tion  and  did  not. 

"What  the  infringer  thus  gains  is  also 
what  the  patentee  is  presumed  to  thus  lose, 
so  far  as  accounting  for  profits  is  concemed, 
and  equity  is  done  when  all  such  gains  are 
taken  from  the  infringer  and  given  to  the 
patentee;  for  thus  the  former  loses  nodiing, 
he  is  not  penalised,  the  latter  is  made  whole, 
and  he  is  not  given  gratuities  nor  rewarded 
beyond  his  present  deserts,  ae  otherwise 
would  be  the  case."  Minerals  Separation  r. 
Butte,  etc.,  Min.  Co.,  (D.  C.  Mont.  1921)  274 
Fed.  878. 

Profits  lost. —  Where  it  appeared  that  the 
defendant  was  an  old  customer  of  the  plain- 
tiff for  the  patented  articles  and  had  sold 
many  of  them  it  was  held  that  profits  lost 
to  the  plaintiff  by  sales  which  he  had  lost 
a6  a  result  of  defendant's  acts  were  recover- 
able. Filer,  etc.,  Co.,  v.  I>iamond  Iron 
Works,  (C.  C.  A.  7th  Cir.  1921)  270  Fed. 
489. 

Bffect  of  failure  to  ask  for  profits  and 
damages. —  In  reply  to  the  proposition  that 
the  plaintiff  by  not  demanding  profits  and 
damages  while  insisting  on  an  injunction 
which  restrained  the  manufacture,  aale  and 
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use  of  the  infringing  device,  reserved  the 
right  to  sue  elsewhere,  it  has  been  said: 
"  No  authority  exi«tB  for  such  splitting  of 
action,  and  it  is  opposed  to  fundamental 
rules;  for  a  cause,  once  properly  in  a  court 
of  equity  for  any  purpose,  will  ordinarily 
be  retained  for  all  purpoaes.  Gamp  t*.  Boyd, 
229  v.  S.  562,  33  Sup.  Ct.  785,  67  L.  Kd. 
1317.  A  *  waiver '  of  pecuniary  recovery 
made  at  trial,  while  insisting  on  injunction, 
cannot  be  construed  as  a  lawful  segregation 
for  future  litigation  of  the  recovery  waived. 
Indeed,  waiver  implies  abandonment,  not 
reservation  for  future  use."  Panoulias  v. 
National  Equipment  Co.,  (C.  C.  A.  2d  Cir. 
1920)    269  Fed.  630. 

Measure  of  damages  based  on  royalties. — 
In  Metallic  Rubber  Tire  Co.  v.  Hartford 
Rubber  Works  Co.,  (D.  C.  Conn.  1920)  266 
Fed.  543,  the  court  said:  "Manifestly  the 
plaintiff  has  been  entitled  to  all  profits  real- 
ized from  the  infringement  by  the  defendant, 
and  the  defendant  should  be  held  to  pay 
those  profits  over,  and  its  own  conduct 
estops  it,  in  my  judgment,  from  any  con- 
sideration, but  the  strict  application  of  the 
established  rules;  so  that,  in  view  of  the 
facts  abundantly  disclosed,  under  the  appli- 
cation of  rule,  reason,  or  justice,  it  cannot 
expect  to  have  applied  the  lesser  punish- 
ment of  assessing  IM;  per  cent,  royalty  as 
the  measure  of  what  this  plaintiff  is  fairly 
entitled  to  recover,  rather  than  the  exact 
amount  of  the  profits  disclosed  by  the  mas- 
ter's report." 

Order  for  accounting. —  The  court  will 
determine,  on  such  preliminary  inquiry  as 
seems  fitting,  whether  the  recovery  of  any 
substantial  damages  or  profits  is  so  im- 
probable as  to  justify  declining  to  make  the 
usual  order  for  an  accounting.  Sandudcy 
Foundry,  etc.,  Co.  t?.  DeLavaud,  (C.  C.  A. 
6th  Cir.  1921)   274  Fed.  607. 

Judgments  against  litigant  on  part  of 
claims. —  Where  a  litigant  is  defeated  on 
some  of  his  claims  he  will  not  be  permitted 
to  go  against  the  same  defendant  and  try 
out  the  other  claims  against  the  device 
alleged  to  be  infringed  at  the  time  the 
original  suit  was  brought.  Union  Steam 
Pump  Co.  V.  Manton-Gaulin  Mfg.  Co.,  (D. 
C.  Me.   1921)    272  Fed.  773. 

Effect  of  consent  decrees. —  "Consent  de- 
crees as  to  validity,  scope,  and  infringement 
in  patent  cases  are  regarded  as  constituting 
no  adjudication  of  such  matters  which  will 
affect  other  than  the  parties  consenting 
thereto.  But  they  are  intended  by  the  par- 
ties to  control  their  rights  in  respect  to  the 
matters  covered  thereby,  and  they  do  have 
that  effect.  The  method  of  enforcing  this 
result  is  by  estopping  either  party  from 
denying  the  binding  effect  of  the  decree  so 
procured.  When,  as  here,  a  patent  is,  in 
a  consent  decree,  adjudged  valid,  and  in- 
fringed by  a  certain  machine,  that  decree 
has,  as  between  those  parties,  settled  that 
that  patent  is  valid,  and  that  machine  is  an 


infringement.  When  thereafter  complainant 
desires  by  a  supplemental  bill  to  extend  the 
relief  to  another  machine,  which  he  claims 
is  essentially  the  same  as  the  one  held  to  be 
an  infringement,  the  issue  thus  presented  is 
whether,  in  the  light  of  the  patent  as  valid, 
the  new  machine  is  essentially  the  old  in- 
fringement." Roberts  Cone  *Mfg.  Co.  v, 
Bruckman,  (C.  C.  A.  8th  Cir.  1920)  266 
Fed.  986. 

VII.  Limitations  and  Lacheb  (p.  370) 

Laches  within  period  of  statutory  limita- 
tion.—  To  the  same  effect  as  original  anno- 
tation, see  Yates  t\  Smith,  (D.  C.  N.  J. 
1920)   271  Fed.  27. 

Vol.   VII,   p.  375-      [Recovery,  etc.] 
[First  ed.,  1912  Siipp.,  p.  286.] 

Government  not  made  general  licensee^ — 
The  provisions  of  this  act  do  not  constitute 
the  United  States  a  general  licensee  to  use 
patent  rights  when  necessary  for  its  govern- 
mental purposes,  so  as  to  preclude  the  owner 
of  a  patent  from  enjoining  a  contractor  with 
the  government  from  making  and  deliver- 
ing articles  contracted  for,  alleged  to  in- 
fringe his  patent.  William  Cramp,  etc.. 
Ship,  etc.,  Bldg.  Co.  v.  International  Curtis 
Marine  Turbine  Co.,  (1918)  246  U.  S.  28, 
38  S.  Ct  271,  62  U.  S.  (L.  ed.)  560;  Marconi 
Wireless  Tel.  Co.  r.  Simon,  (1918)  246  U. 
S.  46,  38  S.  Ct.  275,  62  U.  S.  (L.  ed.)  568; 
Electric  Boat  Co.  t.  Lake  Torpedo  Boat  Co., 
(C.  C.  A.  3d  Cir.  1920)   264  Fed.  670. 

Articles  furnished  to  government. —  Under 
this  act  no  illegal  interference  with  the 
right  of  a  patentee  can  arise  from  the  mere 
furnishing  to  the  government  of  the  appa- 
ratus which  is  not  per  se  an  infringement, 
even  thoiigh  its  use  by  the  government  will 
infringe  the  patent.  Marconi  Wireless  Tel. 
Co.  V.  Simon,  (1918)  246  U.  S.  46,  38  S.  Ct. 
276,  62  U.  S.   (L.  ed.)   568. 

Vol.  VII,  p.  377,  sec.  4929.    [First 

ed.,  vol.  V,  p.  600.] 

Intent  of  section. —  To  the  same  effect  as 
the  original  annotation,  see  Faris  v.  Patsy 
Frok,  etc.,  Co.,  (C.  C.  A.  9th  Cir.  1921) 
273  Fed.  900;  Knapp  v.  Will  &  Banner  Ca, 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  380; 
Shapiro  i>.  Franklin  Brass  Foundry,  (E.  D. 
Pa.  1921)   272  Fed."  176. 

Necessity  of  invention. —  Design  patents 
are  on  as  high  a  plane  as  utility  patents 
and  require  as  high  a  degree  of  exercise  of 
the  inventive  or  original  faculty.  Knapp  v. 
Will,  etc.,  Co.,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.  380. 

Under  this  section  no  patent  can  be  Iseued 
for  a  mere  shape,  configuration,  or  outline  of 
a  design  or  pattern,  unless  such  shape,  con- 
figuration, or  outline  or  pattern  is  in  and  of 
itself  an  ornamental  design.     Faris  v.  Patsy 
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Frok,  etc.,  Co.,  (C.  C.  A.  9th  Cir.  192J )  273 
Fed.  900. 

Novelty. — "A  design,  in  order  to  be  patent- 
able, muETt  be  *  new,  original,  and  orna- 
mental.* These  words  convey  the  thought 
that  the  design  must  possess  artistic  merit 
and  be  above  the  commonplace."  Shapiro 
V.  Franklin  Brass  Foundry,  (E.  D.  Pa.  1921) 
272  Fed.  176. 

In  order  that  there  may  be  novelty  the 
thing  must  not  have  been  known  to  any  one 
before.  Knapp  v.  Will,  etc.,  Co.,  (C.  C.  A. 
2d.  Cir.  1921)   273  Fed.  380. 

Amount  of  novelty. —  Mere  change  in  con- 
struction, displaying   no  originality   and   no 
added   beauty,   cannot   be   the    subject    of    a 
design  patent.     Baker  17.  Hughes-Evans  Co., 
(C.  C.  A.  ad  Cir.   1920)    270  Fed.  97. 

Mere  novelty  of  form  ie  insufficient.  Thus, 
a  square  candle  is  not  the  subject  of  a 
design  patent,  the  requirement  as  to  novelty 
being  lacking.  Knapp  v.  Will,  etc.,  Co.,  (C. 
C.  A.  2d  Cir.  1921)   273  Fed.  380. 

Teat  of  artistic  merit. — "  The  judgment 
delivered,  with  respect  to  any  design  or  any 
work  of  art,  that  it  possesses  artistic  merit, 
is  founded  almost  solelv  on  taste.  Such 
merit  could  not  very  well  be  denied  to  any 
work  of  art  which  called  forth  the  applause 
of  a  large  number  of  people.  Mere  com- 
mercial succefle,  it  is  true,  is  not  a  very 
satisfactory  test  of  artistic  merit;  but,  un- 
less the  question  is  to  be  determined  alto- 
gether in  accordance  with  the  tastes  of  the 
one  who  is  pronouncing  judgment,  it  is  the 
best  test  we  have,  because  it  is  the  practical 
equivalent  of  the  fame  which  attaches  to  a 
work  of  art.  If  the  design  satisfies  the 
tastes  of  many  people,  by  whom  it  is  pro- 
nounced to  have  artistic  merit,  such  merit 
cannot  very  well  be  denied  to  it  for  patent 
purposes,  without  a  denial  of  the  very  re- 
ward which  by  the  law  is  held  out  to  design- 
ers. The  thought  is  that  any  one  who 
designs  something  which  is  different  from 
the  designs  which  have  preceded  it,  and 
which,  because  of  its  attractiveness  to  the 
eye,  commands  a  ready  and  large  sale,  shall 
be  rewarded  by  the  exclusive  right  to  make 
and  sell.  The  commercial  success  may  mean 
lack  of  artistic  appreciation  on  the  part  of 
purchasers,  or  it  may  mean  artistic  merit 
in  the  design.  By  analogy  to  patented 
articles,  it  is  regarded  as  evidence  of  the 
latter.  The  fact  finding,  made  and  adhered 
to,  is  that  the  patentee,  in  the  language  of 
the  law,  invented  such  a  design,  and  to  him, 
in  consequence,  belongs  the  reward."  Sha- 
piro r.  Franklin  Brass  Foundrv,  (E.  D.  Pa. 
1921)    272  Fed.   176. 

New  combination  of  old  elements. —  While 
invention  may  reside  in  a  new  combination 
of  old  elements,  yet  every  new  combination 
of  old  elements  is  not  patentable.  "  The  test 
for  invention  is  to  be  considered  the  same 
for  designs  as  for  mechanical  patents;  i.  e., 
was  the  new  combination  within  the  range 


of  the  ordinary  routine  designer?"  Knapp 
V.  Will  Co.,  (C.  C.  A.  2d  Cir.  1921)  273 
Fed.   380. 

Design  patent  as  trade-mirk. — A  design 
patent  cannot  le  used  to  identify  a  device 
with  the  purpose  of  operating  as  a  trade- 
mark. Hence,  an  anti-skidding  device  is  not 
the  subject  of  a  design  patent  as  it  is  ex- 
hibited on  a  mechanical  device  whose 
appearance  cannot  matter,  the  real  question 
being  can  it  accomplish  what  is  claimed  for 
it.  North  British  Rubber  Co.  f.  Racine  Rub- 
ber Tire  Co.,  (C.  C.  A.  2d  Cir.  1921)  271 
Fed.  936. 

Test  of  identity. —  To  same  effect  as 
original  annotation,  see  Borgfeldt  r.  Weiss, 
(C.  C.  A.  2d  Cir.  1920)    266  Fed.  26vS. 

Equivalents. —  The  patentee  of  a  design 
patent  is  entitled  to  the  usual  range  of 
equivalents  with  respect  to  known  prior  un- 
essential details.  Borgfcldt  v.  Weiss,  (C.  C. 
A.  2d  Cir.  1920)   265  Fed.  268. 

Evidence  of  infringement. —  Where  a  ques- 
tion of  an  infringement  of  a  design  patent 
is  presented,  oral  evidence  is  never  so  satis- 
factory as  the  judgment  of  the  eye,  upon 
actual  view  of  the  original  design  patent 
and  the  one  claimed  to  be  an  infringement 
thereof.  Standard  Computing  Scale  Co.  t?. 
Detroit  Automatic  Scale  Co.,  (C.  C.  A.  6th 
Cir.  1920)   266  Fed.  281. 

Vol.  VII,  p.  383,  sec.  1.     [First  ed., 
vol.  V,  p.  603.] 

Right  to  accounting. —  When  a  defendant 
admits  infringement,  this  is  evidence  from 
which  infringement  can  be  found;  and,  in- 
fringement having  been  found,  an  accounting 
cannot  be  denied  on  the  ground  of  a  finding 
that  the  infringement  was  negligible  in  ex- 
tent merely  because  the  defendant  has  accom- 
panied, or  sought  to  qualify,  his  admission 
of  infringement  by  loose  and  indefinite  state- 
ments with  respect  to  the  extent  of  it.  When 
a  patent  is  found  to  be  valid  and  infringed, 
a  plaintiff  has  the  right  to  a  full  inquiry 
into  the  extent  of  the  infringement,  and  the 
practice  is  not  to  make  this  inquiry  pre- 
vious to  the  findings  of  validity  and  in- 
fringement, but  to  defer  it  until  these  pre- 
liminary findings  have  been  made.  Shapiro 
V.  Franklin  Brass  Foundry,  (E.  D.  Pa.  19ai) 
272  Fed.   176. 

Only  one  penalty  recoverable. —  The  statu- 
tory penalty  cannot  be  recovered  for  the  sale 
of  each  article  to  which  the  design  has  been 
applied  unless  there  is  some  measuring  of 
the  infringing  sales  by  subordinate  units. 
Young  17.  Grand  Rapids  Refrigerator  Co.» 
(C.  C.  A.  6th  Cir.  1920)   268  Fed.  966. 

Measure  of  profits  recoverable. —  Where 
the  measure  of  profits  cannot  be  ascertained 
a  recovery  of  the  penalty  may  be  had.  Young 
V.  Grand  Rapids  Refrigerator  Co.,  (C.  C.  A. 
0th  Cir.  1920)  268  Fed.  966. 
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Vol.  VII,  p.  423,  sec.  6.     [First  ed., 
1909  Supp.,  p.  406.] 

Forcible  resistance  essential. —  Something 
more  than  setting  the  law  at  defiance  is 
essential  to  the  commission  of  the  offense 
designated  in  this  section.  There  must  be 
a  forcible  resistance  to  the  authority  of  the 
United  States  while  endeavoring  to  carry  the 
laws  into  execution.  Anderson  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1921)  273  Fed.  20. 

Overt  act. —  This  section  does  not  require 
an  overt  act  as  an  element  of  the  crime 
which  it  denounces.  Anderson  v.  V,  S.»  (C. 
C.  A.  8th  Cir.  1921)   273  Fed.  20. 

Conspiracies  to  violate  Selective  Service 
Act  and  Espionage  Act  are  not  subject  to 
terms  of  this  section.  Havwood  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1920)^268  Fed.  795; 
St.  John  V.  U.  S.,  (C.  C.  A.  7th  Cir.  1920) 
268  Fed.  808. 

Sufficiency  of  indictment. —  The  indict- 
ment must  charge  that  the  purpose  of  the 
conspiracy  was  the  exertion  of  force  against 
those  charged  with  the  duty  of  executing 
the  laws  of  the  United  States,  or  the  lan- 
guage used  in  the  count  must  be  such  that 
from  it  the  inference  reasonably  follows  that 
that  was  the  purpose  and  object  of  the 
conspiracy;  and  unless  the  count  can  be  so 
construed  it  is  bad  and  fails  to  charge  the 
offense.  Anderson  v.  U.  S.,  (C.  C.  A.  8th 
Cir.   1921)   273  Fed.  20. 

Vol.  VII,  p.  460,  sec.  13.     [First  ed., 
1909  Supp.,  p.  408.] 

I.  Origin,    purpose,    and    construction    ol 
statute. 
1.  Origin  and  purpose, 
m.  Ingredients  of  offense. 

1.  In  general. 

V.  Prosecution  of  offense. 

2.  Sufficiency  of  indictment. 

6.  Admissibility  of  evidence. 

a.  In  general. 

7.  Sufficiency  of  evidence. 

I.  OBJQINf    PUEPOSE    AND     Co:TSTBUCTION    O* 

Statute 

1.  Origin  and  Purpose  (p.  460) 

Purpose  of  enactment. —  The  thing  at 
which  this  section  is  directed  is  the  pre- 
vention of  military  or  naval  expeditions  or 
enterprises  against  governments  with  whom 
the  United  States  is  at  peace.  The  several 
things  mentioned  herein  are  merely  different 
ways  of  accomplishing  the  general  object. 
Jacobson  t\  U.  S.,  (C.  C.  A.  7th  Cir.  1921) 
272  Fed.  399. 


III.  Ingbedients  of  Offense 

1.  In  General  (p.  462) 

What  constitutes  offense. — '''While  the 
substantive  thing  aimed  at  in  the  statute  is 
the  prevention  of  a  military  enterprise  with- 
in the  United  States  against  a  territory  or 
people  of  a  friendly  nation,  yet  the  things 
actually  punishable  under  the  statute  are 
very  different.  It  is  not  necessary,  to  war- 
rant a  conviction  under  the  statute,  that 
there  shall  at  any  time  be  in  existence  a 
military  expedition  or  enterprise.  So  far 
as  a  military  enterprise  is  concerned,  it  is 
sufficient  if  a  military  enterprise  was  a  part 
of  the  intent  and  purpose  of  those  engaged 
in  the  conspiracy  in  the  one  case,  and  of  the 
person  or  persons  engaged  in  the  doing  of 
the  things  prohibited  by  the  statute  in  the 
other  case.  The  statute  makes  it  an  offense 
to  *  begin  *  a  military  expedition  or  enter- 
prise. Manifestly  the  thing  that  is  only 
begun  is  not  the  completed  thing.  Another 
clause  makes  it  an  offense  to  *  provide  or 
prepare  the  means.'  Manifestly  any  offense 
under  the  statute  may  be  committed  by  an 
individual."  Jacobson  v.  U.  S.,  (C.  C.  A. 
7th  Cir.   1921)    272  Fed.  399. 

V.  Prosecution  of  Offense 
2.  Bufficiency  of  Indictment   (p.  472) 

Charging  offense  in  language  of  statute. — 
An  indictment  is  sufficient  which  charges  the 
offense  in  substantially  the  language  of  the 
statute.  Jacobson  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1921)   272  Fed.  399. 

Consolidation  of  indictments. — ^An  indict- 
ment for  committing  the  offense  specified  in 
this  section  may  be  consolidated  with  an 
indictment  for  conspiracy  to  commit  such 
offense.  Jacobson  v.  U.  S.,  (C.  C.  A.  7th 
Cir.  1921)   272  Fed.  399. 

6.  AdmiasibUity  of  Evidence 
a.  In  General  (p.  473) 

Evidence  showing  relation  existing  be- 
tween defendants. —  Evidence  may  be  re- 
ceived of  acts  and  circumstances  showing  the 
relation  existing  between  the  defendants, 
though  it  is  sufficient  to  determine  whether 
such  evidence  has  any  bearing  on  the  con- 
:  piracv  or  the  carrying  out  of  it.  Jacob- 
sen  v^  V.  S.,  (C.  C.  A.  7th  Cir.  192-1)  272 
Fed.  399. 

7.  Sufficiency  of  Evidence   (p.  476) 

In  general — Where  the  question  was  raised 
that  there  should  have  been  no  conviction 
because  the  evidence  did  not  show  that  all 
that  was  done  by  the  defendants  did  con- 
stitute a  military  enterprise,  the  court  said: 
"  Whether  what  the  defendants  did  actually 
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reached  the  dignity  of  a  military  expedition 
or  enterprise  is  not  deemed  material,  if  the 
evidence  shows  that,  under  the  conspiracy 
charge,  the  conception,  the  thing  they  in- 
tended, amounted  to  a  military  expedition 
or  enterprise,  and  if  under  the  other  charge 
the  defendants  did  in  the  way  charged  any 
one  or  more  of  the  things  charged."  Jacob- 
sen  f?.  U.  S.,  (C.  C.  A.  7th  Cir.  1921)  272 
Fed.  399. 

Vol.  VII,  p.  484,  sec.  19.    [First  ed., 

1909  Supp.,  p.  410.] 

11.  Construction. 

III.  Persons  protected. 

IV.  "  Right  or  privilege "  protected. 
VII.  Indictment. 

II.  CoNSTBUcnoN  (p.  486) 
The  origin  of  this  section  was  in  the  Act 
of  May  31,  1870  (16  Stat.  141),  which  was 
re-enacted  as  section  5508  of  the  Revised 
Statutes.  Fobs  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1920)   266  Fed.  891. 

III.  Persons  Proteoted  (p.  486) 
Witness  in  land  office  contests.— If  one 
is  protected  under  the  statute  while  in  the 
lawful  custody  of  a  United  States  marshal, 
or  in  giving  information  to  a  United  States 
marshal  for  a  violation  of  the  laws  of  the 
United  States,  or  in  giving  information  to 
a  collector  of  internal  revenue,  for  violation 
of  the  revenue  laws  of  the  United  States,  it 
follows  that  one  is  protected  in  giving  testi- 
mony before  the  land  office  in  a  contest 
which  involves  the  rights  of  en  try  men  under 
the  land  laws  of  the  United  States.  The 
rx>wer  which  is  delegated  to  the  federal 
government  to  dispose  of  the  public  lands 
includes  the  power  to  hear  and  determine 
contests  in  the  land  office,  and  the  power  to 
compel  witnesses  to  testify  in  such  contests, 
and  the  power  to  protect  them  while  so 
doing,  and  in  all  such  contests  the  United 
States  is  a  party.  Foss  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1920)  266  Fed.  881. 

IV.  "RioHT  OB   Pbivileob"  Pbotecisd 

(p.  486)     . 

Freedom  to  perform  contracts. —  In  a  case 
where  defendants  were  charged  with  con- 
spiracy to  prevent  by  strikes  and  sabotage 
certain  citizens  from  fulfilling  their  con- 
tracts with  the  government  for  war  muni- 
tions and  supplies  the  court  declared  that 
''  to  produce,  to  sell,  to  contract  to  sell  to 
any  buyer,  are  not  rights  or  privileges  con- 
ferred by  the  Constitution  and  laws  of  the 
United  Ststes."  Haywood  v.  U.  S.,  (C.  C. 
A.  7th  Cir.  1920)  268  Fed.  795;  St.  John  v. 
U.  S.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed. 
808. 

VII.  IimiCTMENT  (p.  490) 

An  indictment  for  a  conspiracy  to  prevent 
and  hinder  furnishing  of  munitions,  etc.,  to 
the  United  States  government  was  held  suf- 


ficient in  Anderson  v.  U.  S.,   (C.  C.  A.  9th 
Cir.  1921)   269  Fed.  65. 

Vol.  VII,  p.  516,  sec.  32.     [First  ed., 
1909  Supp.,  p.  414.] 

II.  Construction  and  application. 

3.  Intent  to  defraud. 
III.  Prosecution  for  offense. 

4.  Evidence. 

II.    OONSTEUCTION   AND  APPLICATIOlf 

3.  Intent  to  Defraud  (p.  519) 

Purpose  of  section. — This  section  should 
be  construed  in  harmony  with  its  aim  which 
is  not  merely  to  protect  innocent  persons 
frcMn  actual  loss  through  reliance  on  false 
assumptions  of  federal  authority,  but  to 
maintain  the  general  good  r^ute  and  dig- 
nity of  the  service  itself.  Russell  v.  U.  S., 
(CCA.  9th  Cir.  1921)   271  Fed.  684. 

III.  Prosecution  for  Offensk 

4.   Evidence    (p.   522) 

False  personation  —  Sufficiency  of  evidence. 
— Evidence  that  the  accused  went  to  the 
home  of  the  prosecuting  witness  and  after 
stating  that  he  was  "  from  the  federal  gov- 
ernment "  pulled  back  the  lapel  of  his  coat 
and  showed  a  budge,  and  stated  that  he  had 
been  informed  that  the  prosecuting  witness 
had  intoxicating  liquor  on  his  premises  and 
that  he  had  come  to  search  for  the  same, 
whereupon  he  was  paid  a  sum  of  money  to 
desist,  nas  been  held  to  be  sufficient  to  sus- 
tain a  conviction  under  this  section;  and 
furthermore  the  fact  that  the  aocused  wa^ 
in  fact  an  oflSoer  employed  by  the  United 
States  Navy  Department  was  no  defense,  as 
an  employee  of  one  department  of  the  gov- 
ernment may  be  held  guilty  of  falsely  im- 
personating an  officer  of  another  department 
Russell  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1921)  271 
Fed.  684. 

Vol.  VII,  p.  523,  sec.  35.     [First  ed., 
1909  Supp.,  p.  414.] 

V.  Indictment. 

1.  For   making    and    presenting   false 

claim, 
a.  Joinder  of  counts. 
VI.  Trial. 

2.  Evidence  and  varianoe. 

a.  Evidence. 

b.  Variance. 

V.  Indictkent 
1.  For  Making  and  Presenting  False  Olatm 
a.  Joinder  of  Counts  (p.  628) 
In  a  prosecution  against  an  agent  of  Gen- 
eral LAnd  Office  for  making  and  presenting 
false  claims  against  the  United  States  by 
means  of  an  itemised  statement  of  expenses, 
several  items  of  which  are  alleged  to  be 
false,  each  item  may  be  regarded  as  a  sepa- 
rate claim  and  violation  of  this  section,  and 
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set  forth  in  S6para.te  counts  in  the  saiue  in- 
dictment. Fain  v.  U.  S.,  (C.  C.  A.  9tti  Cir. 
1920)  265  Fed.  473. 

VI.  Tbial 
2.  Evidence  and  Variance 

a.  Evidence   (p.  532) 
Admiaubility. — The  admission  in  evidence 

of  a  written  confession  made  by  one  of  sev- 
eral defendants  charged  with  conspiracy  un- 
der this  section  has  been  heM  not  to  be 
error  where  the  court  instructed  the  jury 
that  the  confession  was  not  to  be  "  consid- 
ered evidence  against  any  one  in  the  case  " 
except  the  one  by  whom  it  was  made.  Hagen 
V.  U.  S.,  (C.  C.  A.  9th  Oir.  1920)  268  Fed. 
344. 

In  a  prosecution  under  this  section  against 
a  special  agent  of  the  General  Land  Office 
for  making  and  presenting  false  claims 
against  the  United  States,  there  is  no  error 
in  excliiding  testimony,  offered  by  a  special 
land  agent  called  as  a  witness  for  the  dc- 
fense,  that  the  rules  and  regulations  of  the 
Secretary  of  the  Interior  were  not  technically 
observed  and  followed  by  the  agents  in  the 
field  and  that  in  the  Forest  Service  and 
Agricultural  Department  of  the  United 
States  it  was  the  custom  to  use  cars  in  the 
transaction  of  field  work  and  to  charge  the 
expense  thereof  to  the  government.  Fain 
f.  U.  S.,  (C.  C.  A.  9th  Cir.  1920)  265  Fed. 
473. 

b.  Variance  (p.  533) 

The  fact  that  an  indictment  alleges  that 
the  defendant  presented  false  claims  and 
vouehere  against  the  United  States  for  cer- 
tain amounts,  where  as  the  proof  shows  that 
the  claims  presented  were  for  larger  amounts 
but  that  only  the  amounts  alleged  in  the 
indictments  were  false,  does  not  constitute 
a  fatal  variance.  Fain  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1920)   265  Fed.  473. 

Vol.  VII,  p.  533,  sec.  36.     [First  ed., 

1909  Supp.,  p.  415.1 

Constitutionality. —  It  has  been  held  that 
this  section  is  inoperative  as  a  criminal 
statute  because  of  the  indefiniteness  of  the 
punishment  presented  in  that  the  preceding 
section  to  which  reference  is  made  prescribes 
difi'erent  punishment  for  different  offenses. 
Holmes  c.  U.  S.,  (C.  C.  A.  5th  Cir.  1920) 
267  Fed.  529.    The  court  said: 

"  In  the  instant  case,  who  can  say  what 
punisfhment  the  lawmakers  intended?  The 
section  itself  is  silent  as  to  that  punish- 
ment, and  refers  us  to  section  35  to  ascer- 
tain it.  When  we  look  at  the  last-named  sec- 
tion, we  find  two  punishments  prescribed  of 
very  diiterent  severity:  One,  a  fine  of  not 
more  than  $5,000  or  imprisonment  of  five 
years,  or  both;  and  the  other  a  fine  of  not 
more  than  $500  and  imprisonment  of  not 
more  than  two  years.  It  is  contended  for 
both  plaintiffs  in  error  that  the  lesser  pun- 


ishment must  have  been  intended,  because 
the  subject-matter  of  the  last  portion  of  the 
section  is  germane  to  the  subject  treated 
of  in  section  36.  But  this  contention  is  in 
our  judgment  untenable.  In  a  criminal  stat- 
ute the  citizen  must  not  be  left  in  uncer- 
tainty or  to  speculation  or  argument  as*  to 
what  acts  constitute  a  violation,  or  what 
punishment,  if  any,  is  visited  upon  a  viola- 
tion when  ^e  terms  are  definite.  There  was 
no  error  in  the  view  taken  by  the  trial 
court." 

Indictment. — An  indictment  which  alleges 
that  the  defendant  applied  to  his  own  use 
"  certain  property  "  of  the  United  States  gov- 
ernment which  had  theretofore  been  furnished 
for  military  service  but  which  in  no  way 
indicates  the  nature,  character  or  value  of 
the  propertv  is  insufficient.  Edwards  t;. 
t^.  S.,  (G.  C!  A.  4th  Cir.  1920)  266  Fed.  848. 

Vol.  VII,  p.  534,  sec.  37.    [First  ed., 

1909  Supp.,  p.  415.] 

I.  Conspiracy,  in  general. 

1.  Definition    and    nature    of    con- 
piracy. 
II.  Con^spiracy  to  coomiit  offense. 

1.  In  general. 

2.  ''Offense     against     the     United 

Slates." 

III.  Conspiracy  to  defraud. 

1.  Xot  limited  to  property  rights. 

IV.  Overt  acts. 

2.  Act  of  one,  act  of  all. 

0.  Nature  and  quality  of  act. 
VII.  Jurisdiction  and  venue. 

V'ill.  Indictment. 

1.  In  general. 

a.  Joinder  of  offenses. 

b.  Parties  defendant. 

2.  Charging  the  conspiracy. 

b.  Relation  to  charge  of  overt 
acts. 

3.  Charging  overt  acts. 

4.  For  conspiracy  to  commit  offense. 

a.  Sufficiency  in  general. 

b.  Duplicity. 

j.  Scheme  to  defraud  by  use  of 

mails. 
p.  Unlawfully        bringing       in 

Cliinese. 
q.  Interstate  shipment  of  intoxi- 
cating liquors. 
6.  For  conspiracy  to  defraud. 

h.  Fraud  in  public  contracts. 
IX.  Evidence. 

2.  Admissibility  and  competency,  in 

generaL 

3.  Knowledge,  motive  or  intent. 

b.  Other  offenses. 

5.  Variance. 

6.  Acts     and     declarations     of     co- 

conspirators. 

8.  Overt  acts. 

9.  Te^imony  of  accomplices. 
10.  Weight  and  sufficiency. 
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X.  Trial,    acquittal     or     conviction,    and 
punishment. 
3.  Instructions. 
6.  Effect  of  acquittal  as  bar. 

I.  CoNSpiBACT,  jn  General 

1.  Definition  and  Nature  of  Conspiracy 

(p.  536) 

Conspiracy  defined. — A  conspiracy  is  an 
agreement  between  two  or  more  parties  to 
do  an  unlawful  thing,  or  to  do  a  lawful  thing 
in  an  unlawful  manner.  Cumberland  Tele- 
phone, etc.,  Co.  V,  Stevens,  (S.  D.  Miss.  1921) 
274  Fed.  745. 

Accomplishment  of  object  of  conspiracy. — 
It  is  not  necenary  to  a  conviction  for  con- 
spiracy that  the  object  of  the  conspiracy  be 
accomplished.  Grayson  r.  U.  S.,  (C.  C.  A. 
6th  Cir.  1921)   272  Fed.  553. 

II.  OowspiRACY  TO  Commit  Offense 
1.  In  General   (p.  5i37) 

As  including  attempt  to  commit  crime. — 
A  conspiracy  to  commit  an  offense,  and  an 
act  done  in  pursuance  and  to  effectuate  the 
object  thereof,  may  easily,  if  it  does  not 
necessarily  comprehend  an  attempt  to  com- 
mit the  crime  as  to  which  the  conspiracy  re- 
lates. It  ha»  been  the  practice  where  more 
than  one  person  has  been  engaged  upon  an 
attempt  to  commit  an  offense  against  the 
United  States,  to  use  the  conspiracy  section 
of  the  Penal  Imw  as  a  medium  of  prosecution 
of  persons  whose  efforts  at  law  breaking  fall 
short  of  the  successful  accomplishment  of 
their  ultimate  object.  U.  S.  t\  Kachmil, 
(S.  D.  N.  Y.  1921)  270  Fed.  869. 

Proof  of  names  of  persons  unknown  at 
time  of  indictment. — The  names  of  persons, 
unknown  to  the  grand  jury,  who  participated 
in  a  conspiracy  to  violate  certain  statutes 
of  the  United  States,  need  not  be  proved  in 
order  to  obtain  a  conviction,  if  the  conspi- 
racy charged  among  the  defendants  and  the 
overt  acts  alletred  are  proven.  Nee  r.  U.  S., 
(C.  O.  A.  3d  Cir.  1920)   267  Fed.  84. 

Appointment  of  commission  to  take  newly 
discovered  evidence  as  discretionary. —  The 
granting  of  the  prayer  of  a  petition  of  de- 
fendants in  a  prosecution  under  this  section 
for  the  appointment  of  a  commissioner  to 
take  newly  discovered  evidence,  is  within 
the  discretion  of  the  court,  and  its  refusal 
to  grant  such  petition  does  not  constitute 
error  where  it  appears  that  the  court  has 
not  abused  its  discretion.  Nee  t*.  U.  S., 
(C.  C.  A.  3d  Cir.  1920)   267  Fed.  84. 

2.  "Offense  Against  the  United  Fftaies** 

(p.  637) 
Offense  punishable  by  suit  for  penalty.— ^ 
A  conspiracy  to  commit  any  offense  which, 
by  an  act  of  Congress,  is  prohibited  in  the 
interest  of  the  public  policy  of  the  United 
States,  although  not  of  itself  made  punish- 
able  by   criminal    prosecution,   hut   only   by 


buit  for  a  penalty,-  is  a  conspiracy  to  com- 
mit an  "  offense  against  the  United  States," 
within  the  meaning  of  this  section,  and,  pro- 
vided there  be  the  necessary  overt  ai*t  or  act^ 
is  punishable  under  the  terms  of  this  section. 
U.  S.  t'.  Hutto,  (1921)  266  U.  S.  — ,  41  S.  Ct. 
541,  05  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said: 

"  Section  37,  Criminal  Code,  is  violated 
by  a  conspiracy  *  to  commit  any  offense 
against  the  United  States'  accompanied  or 
followed  by  an  overt  act  done  to  effect  the 
object  of  the  conspiracy.  It  does  not  in 
terms  require  that  the  contemplated  offense 
shall  of  itself  be  a  criminal  offense;  nor 
does  the  nature  of  the  subject-matter  require 
this  construction.  A  combination  of  two  or 
more  persons  by  concerted  action  to  accom- 
plish a  purpose  either  criminal  or  otherwise 
unlawful  oomes  within  the  accepted  defini- 
tion of  conspiracy.  Pettibone  r.  United 
States,  148  U.  S.  197,  203,  37  L.  ed.  419. 
422,  13  Sup.  Ot.  Rep.  542.  The  distinction 
between  a  conspiracy  and  the  contemplated 
offense  that  forms  its  object  has  often  been 
pointed  out.  United  States  r.  Rabinowich, 
238  U.  S.  78,  85,  86,  59  L.  ed.  1211,  1213, 
1214,  35  Sup.  Ct.  Rep.  682,  and  cases  cited. 
And  we  deem  it  clear  that  a  conspiracy  to 
commit  any  offense  which,  by  act  of  Con- 
gress, is  prohibited  in  the  interest  of  the 
public  policy  of  the  United  States,  although 
not  of  itsetf  made  punishable  by  criminal 
prosecution,  but  only  by  suit  for  penalty,  is 
a  conspiracy  to  commit  an  ''offense  against 
the  United '  States  "  within  the  meaning  of 
H  37,  Criminal  Code,  and,  provided  there  be 
the  necessary  overt  act  or  acts,  is  punishsble 
under  the  terms  of  that  section."  See  to  the 
same  effect,  U.  S.  v,  Hutto,  (1921)  266 
U.  S.  — ,  41  S.  Ct.  643,  65  U.  S.  (L.  ed.)  — . 

A  post  exchange  established  near  or  on  a 
military  post  is  not  such  a  lawful  depart- 
ment of  the  government  as  will  make  a  con- 
spiracy tran^ction  with  it  subject  to  an 
indicrtment  under  this  section.  Keane  c. 
U.  S.,  (C.  C.  A.  4th  Cir.  1921)  272  Fed.  577. 

III.    CONSFIBACY    TO    DeFBAUD 

1.  Not  Limited  to  Property  Rights  (p.  545) 

To  same  effect  as  third  paragraph  of  orig- 
inal annotation,  see  U.  S.  i*.  Amster,  (£.  D. 
N.  Y.  1921)   273  Fed.  532. 

IV.  Overt  Acts 

2.  Act  of  One,  Act  of  AU   (p.  551) 

That  the  overt  act  of  one  conspirator  is 
the  act  of  all. — To  same  effect  as  original 
annotation,  see  Grayson  r.  V.  S.,  (C.  C.  A. 
6th  Cir.  1921 )  272  Fed.  553 ;  U.  S.  r.  Berg- 
doll,  (E.  D.  Pa.  1921)  272  Fed.  498.* 

5.  Nature  and  Qtuility  of  Act   (p.  652) 

Necessity  of  criminality  of  overt  act. — 
The  overt  act  alleged   in   an   indictment  for 
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conspiracy  need  not  be  a  crime,  but  of  itself 
mav  be  innocent.  Clark  v,  U.  S.,  (C.  C.  A. 
8th  dr.  1020)   265  Fed.  104. 

Act  as  tending  to  consummate  conspiracy. 
—  In  an  indictment  for  conspiracy  it  is  not 
necessary  to  allege  the  exact  method  by 
which  the  overt  act  would  tend  to  consum- 
mate the  conspirncv.  Clark  v.  U.  S.,  (0.  C.  A. 
8th  Cir.  1920)    265  Fed.  104. 

VII.  Jurisdiction  and  Venue  (p.  656) 

Venue  of  federal  prosecution. — To  same 
effect  as  fourth  paragraph  of  original  annota- 
tion, Fee  Harrington  v.  U.  S.,  (C.  C.  A.  8th 
Cir.   1920)    267  Fed.  97. 

Section  42  of  the  Judicial  Code  provides 
that  an  offense  begun  in  one  district  and 
completed  in  another  may  be  tried  and 
punished  in  either  district;  "and  it  is 
settled  that  in  view  of  this  section  of  the 
Judicial  Code,  and  of  section  37  of  the 
Criminal  Code,  prosecutions  for  conspiracy 
may  be  maintained  either  in  the  district  in 
which  the  conspiracy  was  formed  or  in  any 
district  in  which  an  act  was  done  to  effectu- 
ate its  obiect."  (fravson  i*.  U.  S.,  (C.  C.  A. 
6th  Cir.  1921)   272  Fed.  553. 

VITI.  Indictment 
1.  In  Oeiieral 

a.  Joinder  of  Offenses  (p.  558) 

It  is  proper  to  charge  in  different  counts 
of  an  indictment  a  conspiracy  to  commit  an 
offense  against  the  United  States  where  the 
offenses  charged  all  belong  to  the  same  class 
of  crimes.  Anderson  v,  U.  S.,  (C.  C.  A. 
8th  Cir.  1921)   273  Fed.  20. 

b.  Parties  Defendant  (p.  659) 
Joinder  of  defendants. — ^All  the  conspira- 
tors need  not  be  joined  in  a  single  indict- 
ment but  only  such  as  may  well  be  tried  in 
one  case  should  be  named  in  any  one  indict- 
ment. U.  S.  t?.  Heitler,  (N,  D.  111.  1921) 
274  Fed.  401. 

It  is  not  necessary  to  join  all  the  co- 
conspirators in  an  indictment  or  to  explain 
why  any  were  not  indicted.  Katz  v.  U.  S., 
(C.  C.  A.  Igt  Cir.  1921 )  273  Fed.  167. 

2.  Charging    the   Conspiracy 
b.  Relation  to  Charge  of  Overt  Acts  (p.  560) 

The  statement  of  overt  acta  cannot  be 
used  to  supply  deficiencies  in  the  charge  of 
conspiracy. 

"  The  charging  portion  of  the  indictment 
must  define  all  the  necessary  elements  of 
the  conspiracy,  and  also  all  the  necessary 
elements  of  the  acts  which  are  alleged  to 
constitute  either  an  offense  under  the  laws 
of  the  United  States  or  a  fraud  upon  the 
United  States.  But  the  defendant  cannot, 
by  misinterpreting  or  assuming  according 
to  his  own  ideas  the  crime  or  fraud  charged, 
present  successfully  a  demurrer  upon  the 
theory  that  the  indictment  fails  to  set  forth 


all  the  elements  which  he  thinks  are  neces- 
sary to  support  the  cliarge  which  he  has  in 
mind."  U.  S.  p.  Amster.  (E.  D.  N.  Y.  1921) 
273  Fed.  532. 

3.    Charging  Overt   Acts    (p.   663) 

In  general. —  On  a  prosecution  for  a  con- 
spiracy to  defeat  and  evade  the  income  tax 
it  is  necessary  to  allege  and  prove  an  overt 
act  done  in  pursuance  of  and  to  effectuate 
the  object  of  the  conspiracy.  Such  an  in- 
dictment suflSciently  sets  forth  an  overt  act 
where  it  alleges  the  filing  of  a  false  return 
with  the  collector  of  internal  revenue.  By 
the  filing  of  the  return  it  is  then  placed  be- 
yond the  control  of  the  defendant  and  the 
collector  in  the  usual  course  will  use  such 
return  as  a  basis  of  assessing  the  tax.  U.  S. 
r.  Rachmil,  (S.  D.  N.  Y.  1921)  270  Fed. 
869. 

4.  For  Conspiracy  to  Commit  Offense 
a.    Sufl^iency  in  General    (p.  666) 

Failure  to  allege  division  of  district  where 
offense  was  committed. —  An  indictment 
under  this  section  for  a  conspiracy  to  com- 
mit an  offense  against  the  United  States,  is 
not  defective  because  it  fails  to  allege  the 
division  of  the  district  where  the  offense 
was  committed,  except  by  reference  to  the 
caption.  Harrington  v.  U.  S.,  (C.  C.  A. 
8th  Cir.  1920)  267  Fed.  97. 

Conspiracy  to  violate  Selective  Service 
Act. —  Indictment  held  sufficient,  see  Ander- 
son V.  U.  S.,  (C.  C.  A.  9th  Cir.  1921)  269 
Fed.  65. 

Conspiracy  to  violate  Lever  Act. —  A  count 
in  an  indictment  which  charges  a  conspiracy 
under  this  section  to  violate  subdivision  (a) 
of  section  9  of  the  Lever  Act  (1918  Supp. 
Fed.  Stat.  Ann.  185),  charges  a  conspiracy 
to  commit  the  offense  of  conspiracy  and 
phould  be  quashed.  U.  S.  t:.  Armstrong, 
(D.  C.  Ind.  1920)  266  Fed.  683. 

b.    Duplicity   (p.  566) 

A  count  in  an  indictment  for  conspiracy 
against  the  United  States  is  not  duplicitous 
because  the  object  and  purpose  of  the  con- 
spiracy charged  therein  is  the  commission 
of  more  than  one  offense  against  the  United 
States.  Anderson  v.  U.  S.,  (C.  C.  A.  8th 
Cir.  1921)  273  Fed.  20. 

j.     Scheme    to    Defraud    by    Use    of    Mails 

(p.  569) 

An  indictment  setting  forth  fraudulent 
representations  to  induce  the  purchase  of 
mining  stock  which  representations  were 
known  to  the  defendants  to  be  false  and 
fraudulent  and  that  to  effect  the  object  of 
the  scheme  the  defendants  placed  or  caused 
to  be  placed  certain  letters  in  the  mail 
which  letters  are  set  forth,  is  sufficient 
under  this  section.  Rowe  v.  Bovle,  (C.  C.  A. 
9th    Cir.     1920)     268    Fed.    809.      See    also 
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Tjosevig  V.  Boyle,    (C.  C.  A.  9th  Cir.  1920) 
268  Fed.  813. 

p.   Unlawfully  Bringing  in  Chinese  (p.  677) 

In  Kaphan  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1920)  264  Fed.  323,  in  which  in  one  indict- 
ment it  was  charged  that  Kaphan  and  others 
conspired  to  bring  into  the  United  States, 
and  to  cause  to  be  brought  into  and  to  aid 
and  abet  the  bringing  into  and  landing  in 
the  United  States,  through  the  port  of  San 
Francisco,  Chinese  persons  who  were  not 
lawfully  entitled  to  enter  or  remain  in  the 
United  States;  in  the  other  (6273)  he,  with 
others,  was  charged  with  having  conspired 
to  willfully  and  unlawfully  conceal,  remove, 
mutilate,  obliterate,  and  destroy  records, 
papers,  and  other  documents  filed  and  de- 
posited in  a  public  office,  to  wit,  the  immi- 
gration office  at  Angel  Island,  Cat,  the  court 
said:  "  It  is  said  that  the  indictment  (6272) 
is  defective,  in  that  there  is  no  allegation  as 
to  what  Kaphan  did  with  the  records  which 
he  would  use  in  bringing  and  causing  to  be 
brought  into  the  United  States  Chinese  per- 
sons not  entitled  to  enter  or  remain  in  the 
United  States.  The  point  is  not  well  taken. 
The  indictment,  after  alleging  that  Kaphan 
with  others  conspired  to  do  the  things 
charged  as  heretofore  stated,  averred  that  in 
furtherance  of  the  conspiracy  and  to  effect 
the  object  thereof  one  of  the  defendants, 
Yow,  delivered  to  another  defendant,  Akers, 
certain  letters  addressed  to  Chinese  appli- 
cants for  admission  to  the  United  States 
awaiting  examination  to  enter  the  United 
States  at  the  immigration  station  at  Angel 
Island,  €al.,  and  that  the  letters  contained 
questions  and  answers  to  be  used  by  the 
applicants  as  a  means  of  gaining  admission 
to  the  United  States.  The  indictment  was 
drawn  under  section  37  of  the  Penal  Code, 
and  section  11  of  the  Chinese  Immigration 
Act  (section  11,  Act  May  6,  1882,  as  amended 
by  Act  of  July  6,  1884).  Section  11  provides 
that  any  person  who  shall  knowingly  bring 
into  or  cause  to  be  brought  into  the  United 
States,  or  aid  or  abet  the  landing  in  the 
United  States,  from  any  vessel,  of  any 
Chinese  person  not  lawfully  entitled  to  enter 
the  United  States,  shall  be  deemed  guilty 
of  a  misdemeanor.  Inasmuch  as  the  charge 
was  for  conspiring  to  violate  the  section  just 
referred  to,  it  was  unnecessary  to  allege  in 
detail  what  Kaphan  did  with  the  records 
which  were  delivered,  and  which  contained 
questions  to  be  used  by  the  applicants  as  a 
means  of  gaining  admission  to  the  United 
States.  ...  In  the  charge  of  conspiracy  to 
violate  .  .  .  section  [128  of  the  Penal  Code] 
it  was  unnecessary  to  set  forth  what  was 
done  with  the  files  or  whether  the  Chinese 
were  actually  entitled  lawfully  to  enter  the 
United  States.  The  material  matter  was 
whether  there  was  an  unlawful  conspiracy 
to  conceal,  remove,  or  destroy  records  and 
documents  filed  in  the  immigration  office  at 
Angel  Inland,  Cal.,  and  whether  defendant 
was  a  guilty  monber  of  such  conspiracy." 


q.  Interntate    Shipment   of    Intoxieating 
Liquors   (p.  578) 

In  Grayson  r  U.  S.,  (C.  C.  A.  6th  Cir. 
1921)  272  Fed.  553,  it  was  held  to  be  on- 
necessary  to  allege  that  the  shipments  con- 
stituting the  overt  acts  were  made  for  bever- 
age purposes. 

5.  Far  Conspiracy  to  Defraud 

h.  Fraud  in  Public  Contracts  (p.  589) 

Fraudolent  bids.— ^  In  U.  S.  v.  Amater,  (E. 
D.  N.  Y.  1921)  273  Fed.  632,  an  indictment 
charging  conspiracy  to  defraud  the  United 
States  by  collusively  presenting  three  false 
and  fraudulent  bids  for  tea  the  highest  of 
which  bids  was  below  the  market  {»'ice,  was 
held  sufficient. 

IX.  Evidence 

2.  Admisaihility  and  Competency  in  General 

(p.  591) 

To  same  effect  as  first  paragraph  of  orig- 
inal annotation,  see  Nee  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1920)  267  Fed.  84. 

Acta  in  pnrsuanoe  of  conspiracy.^- In  a 
prosecution  under  this  section  for  a  conspir- 
acy to  violate  the  Act  of  December  17,  1914 
(4  Fed.  Stat  Ann.  (2d  ed.)  177),  evidence 
that  one  of  the  defendants  sent  a  check  to  a 
person  in  Canada,  who  received  from  the 
custom  officials  there  drugs  of  the  nature 
specified  in  the  indictment,  either  as  agent 
of  a  drug  company  or  as  a  principal,  ia  ad- 
missible. Nee  r.  U.  S.,  (C.  C.  A.  3d  Cir. 
1920)  267  Fed.  84. 

Effect  of  dismisial  of  indictmenta  againat 
part  of  defendants. —  Where  indictments 
against  part  of  the  defendants,  charged  with 
a  conspiracy  to  commit  an  ofl'ense  against 
the  United  States  by  a  violation  of  the  postal 
laws,  have  been  dismissed  the  failure  to 
prove  either  the  necessary  intent  or  action 
in  respect  of  the  use  of  the  mail  as  to  some 
of  the  defendants  does  not  eliminate  from 
the  conspiracy  or  fraudulent  scheme  those 
who  did  not  happen  to  go  the  statutory 
length  of  using  or  causing  to  be  used  the 
postal  establislunent  of  the  United  States  in 
the  execution  of  what  all  the  defendants  in- 
tended to  accomplish,  to  wit,  the  defrauding 
of  a  portion  of  the  public,  and  evidence  show- 
ing their  participation  in  devising  the  scheme 
is  nevertheless  proper.  Lefkowitz  r.  U.  S., 
(C.  C.  A.  2d  Cir.  1921)  273  Fed.  664. 

3.  Knoioledge,   Motive  or  Intent 

b.  Other  Offenses   (p.  594) 

On  the  trial  of  an  indictment  for  con* 
spiracy  to  defraud  the  United  States  by  the 
use  of  counterfeiting  stamping  devices  in  a 
factory  engaged  in  the  manufacture  of  shoes 
for  the  government,  the  general  rule  applies 
that  on  the  trial  for  one  offense  evidence 
of  another  distinct  and  imrelated  offense 
committed  by  the  defendant  is  not  admis- 
sible, unless  it  is  offered  for  one  of  the  pur- 
poses   which    constitute    exceptions    to    this 
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general  rule.  On  such  a  trial  evidence  of 
other  offenges  is  not  admissible  to  show  guilty 
knowledge  where  neither  guiltj  knowledge 
nor  intent  are  in  issue.  Macdonald  v.  U.  S., 
(C.  O.  A.  1st  Cir.  1920)   264  Fed.  733. 

But  on  a  prosecution  under  this  section 
for  conspiracy  to  deal  in  and  sell  morphine 
sulphate,  a  derivative  of  opium,  in  violation 
of  the  registration  and  tax  provisions  of 
the  Act  of  December  17,  1914  (4  Fed.  Stat. 
Ann.  (2d  ed.)  177),  evidence  is  admissible 
of  a  violation  of  the  state  law,  where  it  ap- 
pears that  the  evidence  of  such  violation  was 
concealed  in  the  same  wav  aaid  in  the  same 
place  that  evidence  of  the  offense  against 
the  federal  law  was  charged  to  be  concealed. 
Nee  V.  U.  8.,  (C.  C.  A.  3d  Cir.  1920)  267  Fed. 
84. 

5.  Vd^iance    (p.   595) 

Where  an  indictment  charges  persons 
named  with  having  conspired  "with  divers 
other  persons  to  said  grand  jurors  unknown  " 
it  is  not  a  fatal  variance  that  evidence  offered 
would  have  shown  that  the  names  of  such 
persons  were  known  to  the  grand  jurors, 
where  the  means  are  set  out  with  sufficient 
particularity  and  the  various  overt  acts  give 
dates,  places  and  names  with  so  much  par- 
ticularity that  no  defendant  could  be  taken 
by  surprise  by  any  of  the  testimony  offered 
by  the  government  the  defendant  thus  being 
informed  of  the  nature  and  cause  of  the 
accusation  as  required  by  the  Constitution 
of  the  United  States.  XJ.  S.  f>.  Heitler,  (N. 
D.  111.  1921)   274  Fed.  401. 

6.  Acta  and  DecUirationa  of  Oo-canapiratora 

(p.  506) 

To  same  effect  as  original  annotation,  see 
Harrington  v,  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 
267  Fed.  97. 

Acts  of  conapiraton  as  showing  common 
design. — ^The  common  design,  which  is  the 
essence  of  the  conspiracy,  may  be  eihown  by 
the  doing  of  different  acts  by  various  actors, 
irom  which  a  mutual  understanding  nmy  be 
inferred.  U.  S.  Silverthome,  (W.  D.  N.  Y. 
1920)   265  Fed.  863. 

8.   Overt  Acta    (p.   598) 
To  same  effect  as  original  annotation,  see 
Tacon  v.  U.   S.,    (C.  C.  A.   5th  Cir.   1921) 
270  Fed.  88. 

9.  Teatimony  of  Accomplicea   (p.  598) 

To  same  effect  as  ffrst  paragraph  of  origi- 
nal annotation,  see  U.  S.  t*.  Heitler,  (N>  D- 
111.  1921)  274  Fed.  401;  Harrington  i;.  U.  S., 
(C.   C.  A.  8th  Cir.   1920)    267  Fed.  97. 

10.  Weight  and  Sufficiency    (p.  598) 

In  general. — ^"A  charge  of  conspiracy  ia 
one  thai  is  not  easily  susceptible  of  direct 
proof,  nor  is  it  essential  to  establish  con- 
spiracy that  actual  proof  be  offered  of  a 
definite  plan  or  agreement  entered  into  by 
conspirators.  It  is  sufficient  if  the  evidence 
shows  such  a  concert  of  action  in  the  com- 
mission of  the  unlawful  act,  or  such  other 


facts  and  circum«tance8  upon  which  the  natu- 
ral inference  arises,  that  the  unlawful,  overt 
act  was  in  furtherance  of  a  common  design, 
intent,  and  purpose  of  the  alleged  conspira- 
tors to  commit  the  same."  Davidson  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  286. 

To  establiah  a  conspiracy  to  violate  a 
certain  criminal  ertatute,  the  evidence  must 
convince  a  jury  that  defendants  did  some- 
thing other  than  participate  in  the  sub- 
stantive offense  whicfh  is  the  object  of  the 
conapiracv.  U.  S.  v.  Heitler,  (N.  D.  Ill 
1921)   274  Fed.  401. 

See  also  Peterson  v.  U.  8..  (O.  C.  A.  9th 
Cir.  1921)  274  Fed.  929;  Hardy  V.  U.  S., 
(C.  C.  A.  5th  Cir.  1920)  269  Fed.  134; 
Clark  t>.  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  266 
Fed.   104. 

Sufficiency  of  evidence  on  a  prosecution 
under  Reed  Amendment,  see  Gravson  v.  U.  S., 
(C.  C.  A.  eth  Oir.  1921 )  272  Fed.  55w3 :  Block 
V,  U.  8.,  (O.  O.  A.  8th  Cir.  1920)  267  Fed. 
624. 

X.   Tbial,  AcQtriTTAL  OB  Conviction,  and 

Punishment 

3.  Inatructiona   (p.  601) 

Testimony  of  accomplices. —  In  a  prosecu- 
tion under  this  section  the  failure  of  the 
court  to  instruct  the  jury  as  to  the  value 
of  tlie  testimony  of  an  accomplice,  and  to 
call  its  attention  to  the  danger  of  placing 
too  nmcih  reliance  upon  such  testimony,  and 
to  their  rights  to  require  corroborating  testi- 
mony before  giving  credence  to  such  evidence, 
ie  not  error.  Nee  t*.  U.  S.,  (C.  C.  A.  3d  Cir. 
1920)  267  Fed.  84,  wherein  it  was  said: 

''The  point  m^e  by  the  defendants  and 
refused  by  the  court  was  as  follows: 

"'The  testimony  of  an  accomplice  should 
be  received  with  caution  and  scrutinized  with 
great  care  by  the  jury,  who  should  not  rely 
upon  it,  unless  it  produces  in  their  minds 
the  most  positive  conviction  of  its  truth.* 

"  In  support  of  this  point  the  defendants 
r«.1iM  on  CmniTietti  r.  United  States,  242 
U.  S.  470,  37  Sup.  Ct.  192.  61  L.  ed.  442, 
L.  R.  A.  1917F,  502.  Ann.  Cas.  1917B.  We 
are  not  familiar  with  any  rule  warranting 
an  instruction  in  this  form.  While  the  Su- 
preme Court  said  in  the  case  cited-,  that 

" '  It  is  the  better  practice  of  a  trial  judge 
in  infitnictinsf  a  iury  to  caution  them  to 
scrutinize  the  testimony  of  an  accomplice,' 
that  court  expressly  ruled  in  the  same  ca^ 
that  mere  failure  so  to  do  is  not  reversible 
error.  Nor  do  we  see  the  pertinency  of  the 
defendants'  contention  that  the  jury  should 
have  been  cautioned  not  to  credit  the  testi- 
mony of  an  acconiplice  unless  eiistaincd  by 
corroborating  evidence,  in  view  of  the  proof 
of  the  overt  acts  averred.-  Gretsrh  v.  United 
States  (C.  C.  A.  3d)  242  Fed.  897.  898,  155 
C.  C.  A.  485:  Knoell  v.  United  States  (C.  C. 
A.  3d)   239  Fed.  165.  152  C.  C.  A.  66. 

"  This  we  think  disposes  of  this  assign- 
ment. 'If,  however,  there  was  sufficient  sub- 
stance in  the  contention  to  embody  it  in  an 
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assignment  of  error,  it  disappeai«  from  the 
case  on  the  evidence  that  Gamble,  Smith  and 
Acker,  who  purchased  drugs  from  one  or  the 
other  of  the  defendants,  were  not,  under  au- 
thority of  Wallace  f.  United  States,  243  Fed. 
300,  156  C.  a  A.  80,  accomplices.  They  were 
purchasers,  and  as  auch  were  not  amenable  to 
the  Act.  In  consequence,  any  rule  of  cau- 
tion with  respect  to  the  testimony  of  accom- 
plices does  not  apply  to  their  testimony." 

6.  Effect  of  Acquittal  aa  Bar   (p.  602) 

To  the  same  effect  as  the  original  annota- 
tion, eee  Harris  v.  U.  S.,  (C.  C.  A.  2d  Cir. 
1921)   27'3  Fed.  785, 

An  acquittal  on  the  charge  of  conunitting 
one  of  the  overt  acts  alleged  in  the  indict- 
ment is  not  a  bar  to  a  prosecution  for  a 
conspiracy  to  commit  such  act.  Moorehcad 
f?.  U.  S.,  (C.  C.  A.  5th  Cir.  1921)  270  Fed. 
210.  The  court  said:  **  To  sustain  the  charge 
made  against  Shackelford  by  the  count  on 
which  he  was  convicted,  it  was  not  necessary 
to  prove  his  participation  in  the  theft  of 
which  he  was  acquitted.  All  that  was  re- 
quired to  sustain  that  charge  was  proof 
that  the  defendants  conspired  as  alleged,  and 
that,  to  efTect  the  object  of  the  conspiracy, 
any  one  of  them  committed  or  participated 
in  the  theft  alleged.  The  plea  under  con- 
sideration amounted  to  the  assertion  by  the 
defendant  Shackelford  that  he  was  not  sub- 
ject to  be  convicted  of  the  alleged  conspiracy 
because  he  had  been  acquitted  of  another  and 
different  offense  not  necessary  to  be  proved 
to  sustain  the  conspiracy  charge.  We  are 
of  opinion  that  that  plea  was  bad  because 
the  former  acquittal  it  set  up  was  of  an 
offense  other  than  the  one  charged  in  the 
instant  case,  the  same  evidence  not  being 
required  to  sustain  both  charges.  There  was 
not  the  required  identity  between  the  offense 
presently  charged  and  the  one  which  was  the 
subject  of  the  alleged  acquittal.  The  fact 
that  both  charges  related  to  and  grew  out 
of  one  transaction  made  no  difference." 

But  where  on  a  charge  for  conspiracy  the 
government  elected  to  prove  as  a  part  of  the 
charge  the  larceny  of  certain  goods  which 
it  failed  to  prove,  it  is  held  that  there  can 
be  no  subsequent  prosecution  for  a  larceny  of 
the  same  goods.  U.  S.  v.  Olavin,  (£.  D. 
N.  Y.  1921)   272  Fed.  985. 

Vol.  VII,  p.  602,  sec.  39.     [First  ed., 

1909  Snpp.,  p.  416.1 

I.  Construction  and  application,  in  general. 

4.  "Official  function." 
II.  Prosecution  for  offense. 

3.  Indictment. 
6.  Evidence. 

I.  CONBTBUCTIOW   AND  APPLICATION,   IN   GEN- 
ERAL 

4.  ''Official  Function  "   (p.  604) 

Baggage  porter  on  railroad  under  federal 
control. —  Bribery  or  attempted  bribery  of  a 


^^£><^o  porter  while  the  railroad  was  under 
the  control  of  and  operated  by  the  United 
States  is  not  comprehended  by  the  provision 
of  this  section,  making  it  a  criminal  offense 
to  bribe  or  attempt  to  bribe  an  officer  of  the 
United  States,  or  a  person  acting  for  or  on 
behalf  of  the  United  States  in  an  official 
function  under  or  by  the  authority  of  a  de- 
partment or  office  of  the  government.  K  rich- 
man  V.  U.  S.,  (1921)  266  U.  8.  — ,  41  S.  Ct 
614,  65  U.  S.  (L.  ed.)  —  {revernng  (C.  C. 
A.  2d  Cir.  1920)  263  Fed.  638,  which  affirmed 
<S.  D.  N.  Y.  1919)  256  Fed.  974),  wherein 
the  court  said :  "  In  order  to  sustain  the 
conviction,  the  bribe  must  have  been  given  to 
an  officer  of  the  United  States,  or  to  a  person 
acting  for  or  on  behalf  of  the  United  States 
in  an  official  function  under  or  by  the  au- 
thority of  a  department  or  office  of  the 
government. 

**  Clearly,  the  porter  was  not  an  officer  of 
the  United  States.  United  States  r.  Maurice, 
2  Brock.  96,  Fed.  Cas.  No.  15,747;  United 
States  1*.  HartweU,  6  Wall.  385,  393,  18  L. 
ed.  830,  832.  We  need  not  dwell  upon  this 
point,  as  the  government  concedes  that  the 
porter  was  not  an  officer  within  the  meaning 
of  the  statute. 

"The  point  to  be  decided  depends  upon 
whether,  when  the  bribe  was  offered  to  the 
porter,  he  was  acting  for  the  United  States 
in  an  official  function.  The  decided  cases 
do  not  afford  much  aid  in  reaching  a  solu- 
tion of  this  problem,  and  in  our  view  the 
cases  cited  in  the  opinion  in  the  courts 
below  throw  little  light  upon  the  subject. 
The  statute  creating  the  offense  was  passed 
long  before  there  was  any  thought  of  the 
government  taking  over  the  railroads.  That 
does  not  prevent  its  application  if  the  thing 
done  offends  against  it.  It  is,  however,  a  cir- 
cumstance proper  to  he  considered  in  deter- 
mining whether  the  situation  is  one  intended 
to  be  dealt  with  by  Congress. 

"The  act  aims  to  punish  the  attempted 
bribery  or  bribery  of  officials  and  those  exer- 
cising official  functions  under  or  by  the  au- 
thority of  a  department  or  office  of  the 
government.  Not  every  person  performing 
any  service  for  the  government,  however 
humble,  is  embraced  within  the  terms  of  the 
statute.  It  includes  those,  not  officers,  who 
are  performing  duties  of  an  official  char- 
acter. As  was  well  suggested  by  Judge  Ward 
in  his  dissenting  opinion  in  the  circuit  court 
of  appeals,  not  every  employee  of  the  gov- 
ernment is  covered  by  the  act,  but  a  limita- 
tion is  made,  applying  to  those  acting  in 
official  functions.  And  he  added :  *  The  con- 
struction adopted  by  the  court  gives  these 
words  no  meaning.  They  might  as  well,  or 
indeed  better,  have  been  omitted,  because 
window-cleaners,  scrub  women,  elevator  boys, 
doorkeepers,  pages, —  in  short,  anyone  em- 
ployed  by  the  United  States  to  do  anything, — 
is  included.' 

"  The  government  admits  that  the  con- 
struction contended  for  will  include  the  em* 
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ployees  suggested  by  Judge  Ward.  Indeed, 
tlie  construction  given  by  the  courts  below 
would  bring  within  the  statute  every  em- 
ployee acting  under  the  Director  General  in 
the  operation  of  the  railroads.  We  are  un- 
able to  accept  this  construction  of  a  criminal 
statute." 

Government  inspectors  in  a  plant  where 
goods  were  manufactured  under  contract  for 
the  United  States  during  war,  were  held  to 
be  performing  official  duties  for  the  United 
States  within  the  meaning  of  this  section. 
Rears  r.  U.  S.,  (C.  €.  A.  let  Cir.  1920)  264 
Fed.  257. 

II.  Prosecution  fob  Offense 

3.  Indictment   (p.  606) 

Overt  acts. —  See  section  37,  IV,  5,  9upra, 
p.  692. 

ChazKing  offense. —  It  is  proper  to  charge 
the  same  offense  specified  in  an  indictment 
in  different  ways  in  the  several  poimts;  the 
differences  mainly  having  relation  to  the 
official  name  or  title  of  the  person  sought  to 
be  bribed.  And  an  indictment  under  this 
section  need  not  charge  that  the  property 
concerning  which  an  indictment  was  offered 
was  the  property  of  the  United  States.  This 
is  not  necessary  under  the  statute  under 
which  the  prosecution  is  had.  It  would  have 
been  as  mudi  an  offense  to  bribe  an  officer 
under  the  circumstances  here,  in  handling 
the  property  of  a  stranger,  passing  through 
government  channels,  intended  for  govern- 
ment use,  as  if  it  actually  belonged  to  the 
United  States.  Sneierson  v.  U.  S.,  (C.  C.  A. 
4th  Cir.  1920)  264  Fed.  268. 

5.  Evidence    (p.   606) 

Errors  in  admission  of  evidence. —  Where 
the  guilt  of  the  accused  is  clearly  and  con- 
clusively established  under  this  section  in- 
dependent of  any  error  in  the  admission  of 
evidence,  such  an  error  will  be  regarded  as 
harmless  on  appeal  by  virtue  of  section  209 
of  the  Judicial  Code  as  amended  by  Act  of 
Feb.  26,  1919  (1919  Supp.  Fed.  Stat.  Ann. 
p.  231).  Sneierson  v.  tf.  S.,  (C.  C.  A.  4th 
Cir.  1020)  264  Fed.  268. 

Sufficiency  of  evidence. —  In  Sneierson  v. 
V.  S.,  (C.  C.  A.  4th  Cir.  1920)  264  Fed.  268, 
it  was  said  as  to  the  evidence  of  the  official 
duties  and  character  of  a  person  whom  it 
was  alleged  there  had  been  an  attempt  to 
bribe,  much  time  was  spent  in  the  contention 
that  Fox's  appointment,  his  authority  espe- 
cially to  act  in  reference  to  the  disposition 
of  the  nitrate  of  soda  bags,  and  the  relation 
that  he  occupied  between  the  Atlas  Powder 
Company  and  the  United  States  ammonia 
nitrate  plant,  should  all  have  been  shown, 
either  by  specific  act  of  Congress,  or  copies 
of  records  of  the  War  Department,  pursuant 
to  section  882  of  the  Eevised  Statutes.  As- 
suming the  way  indicated  to  have  been 
proper,  can  there  be  any  reason  why  the 
same  facts  could  not  have  been  proven  by 


other  competent  evidence  of  those  having 
personal  knowledge  of  the  matters  to  which 
they  deposed?  WTiy  should  not  the  witness 
Fox  testify  as  to  what  his  official  duties 
were,  and  be  allowed  to  introduce  the  orig- 
inal evidence  of  his  appointment,  and  the 
original  instructions  issued  to  him?  More- 
over, he  was  the  official  in  possession  of  and 
having  control  of  the  bags,  the  subject  of 
the  alleged  bribery.  He  was  the  person, 
after  the  official  correspondence  in  relation 
thereto,  and  inspection  of  the  bags,  that  the 
defendant  saw  proper  to  offer  and  pay  the 
bribe  to,  to  secure  a  fraudulent  advantage 
against  the  United  States;  and  the  defend- 
ant should  not  now,  when  the  government 
and  the  party  sought  to  be  bri^d  are  en- 
deavoring to  punish  him  for  the  great  wrong 
attempted  to  be  perpetrated,  be  heard  to  in- 
terpose mere  flimsy  and  fallacious  objecticms, 
in  order  to  escape  liability  for  the  crime 
committed. 

Vol.  VII,  p.  607,  sec.  41.     [First  ed., 

1909  Supp.,  p.  416.] 

Inspector  of  Emergency  Fleet  Corporation 
as  agent  of  United  States.— The  United 
States  Shipping  Board  Emergency  Fleet  Cor- 
poration, controlled  and  managed  as  it  was 
by  its  own  officers,  and  appointing  its  own 
servants  and  agents,  who  became  directly 
responsible  to  it,  must  be  regarded  as  an 
entity  sepexate  from  the  United  States,  not- 
withstanding the  ownership  by  the  govern- 
ment ol  all  its  capital  stoc-k,  and  a  person 
employed  by  such  Fleet  Corporation  as  an 
inspector  is  not  an  agent  of  the  United 
States,  within  the  meaning  of  this  section. 
U.  S.  V.  Strang,  (1921)  254  U.  S.  491,  41  S. 
Ct.  165,  65  U.  S.  (L.  ed.)  — . 

Vol.  VII,  p.  612,  sec.  47.     [First  ed., 
190.9  Supp.,  p.  418.] 

Construction. —  *' Section  47  of  the  Crim- 
inal Code  relates  to  the  ssAue  subject-matter 
and  defines  a  crime  kindred  in  its  nature  to 
the  crime  defined  in  section  46,  and  is  there- 
fore subject  to  the  same  construction,  as  to 
the  value  of  the  thing  taken,  as  the  con- 
struction given  section  46."  Clark  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1920)   268  Fed.  329. 

Larceny  defined. —  If,  at  the  time  of  get- 
ting possession  lawfully,  the  one  to  whom 
property  is  intrusted  has  the  intention  of 
appropriating  it  to  his  own  use,  the  crime 
thus  committed  is  the  crime  of  larceny. 
Tredwell  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1920) 
266  Fed.  350. 

Embezzlement  defined^— Where  one  ccHnes 
lawfully  into  the  possession  of  property,  and 
afterwards  and  while  it  is  in  his  possession 
forms  and  carries  out  the  purpose  of  appro- 
priating it  to  his  own  use,  the  crime  thus 
committed  is  the  crime  of  embezzlement. 
Tredwell  r.  U.  S.,  (C.  C.  A.  4tk  Cir.  192'>. 
266  Fed.  350. 
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Embetzlement  and  larceny. —  In  Tredwell 
r.  U.  S..   (C.  C.  A.  4th  Cir.  1»20)  266  Fed. 
350,  the  contractors  engaged  to  perform  the 
transportation    service    employed    defendant, 
who  was  a  stevedore,  to  unload  the  nitrate 
from   the  vessels,   reload    it  into   the   cars, 
and  bill  the  cars  to  the  munition  plants  as 
directed  by  the  Ordnance  Department.     The 
defendant  billed  a  number  of  cars  to  certain 
fertilizer  companies  and  other  consumers,  to 
whom  he  sold  the  nitrate  through  a  broker. 
In  the  instances  in  which  this  was  done  he 
sent  fictitious  bills  of  lading  to  the  officers 
in  charge  of  the  munition  plants,  thus  ap- 
parently  complying   with   the   directions  of 
the   department,   though   of   course   the   di- 
verted nitrate  never  reached  its  proper  desti- 
nation.    This   being   the  methcxl   of   opera* 
tion,  it  was  claimed  that  the  property  came 
lawfully    into    the    possession    of   defendant 
under   nis   employment   by  the  contractors, 
and  therefore  it  was  not  larceny,  but  em- 
bezzlement, if  he  appropriated  some  pcurt  of 
it  to  his  own  use.     The  court  said:     "The 
first    answer    to    the    contention    is    this: 
Granted  that  defendant  had  lawful  posses- 
sion of  the  nitrate  for  the  purposes  of  his 
employment,  we  think  it  clear  that  such  pos- 
session ceased  when  the  loading  of  the  cars 
was  completed,  and  that  tiie  property  then 
passed   into  the  possession   of  the  railroad 
company.     When  he  thereupon  caused  it  to 
be  billed  to  his  own  customers,  instead  of 
the   munition   plants,   his   diversion   of   the 
property  was  in  substance  a  felonious  taking 
of  it  from  the  railroad  company,  and  this 
brought  his  act  within  the  accepted  defini- 
tion of  larceny.     There  was  evidence  to  the 
effect  that  defendant,  as  agent  of  the  con- 
tractors and  with  the  government's  consent, 
had  the  custody  of  the  nitrate  for  the  gov- 
ernment up  to  the  time  it  was  delivered  to 
the  railroad,  and  that  he  was  the  agent  of 
the   railroad   in   loading    it    into    the   cars. 
Therefore,  when  the  nitrate  was  placed  in 
the  cars,  it  was  in  the  custody  and  posses- 
sion of  the  railroad,  and  under  control  of 
defendant  as  the  railroad's  agent,  and  not 
as  the  government's  agent.     It  follows  that 
his  conversion  of  the  nitrate  at  any  time 
after  that  was  not  the  embezzlement  of  prop- 
erty which  he  held  for  the  government,  but 
the  stealing  of  government  property  in  the 
hands  of  the  railroad. 

"There  is  another  and  equally  conclusive 
answer.  Where  one  comes  lawfully  into  the 
possession  of  property,  and  afterwards  and 
while  it  is  in  his  possession  forms  and  carries 
out  the  purpose  of  appropriating  it  to  his 
own  use,  the  crime  thus  committed  is  the 
crune  of  embezzlement;  but  if,  at  the  time 
of  getting  possession  lawfully,  the  one  to 
whom  property  is  intrusted  has  the  intention 
of  appropriating  it  to  his  own  use,  the  crime 
thus  committed  is  the  crime  of  larceny." 

Checkt. — A  government  pay  check  may  be 
the  subject  of  larceny  by  reason  of  the  in- 
trinsic value  of  the  paper,  but  its  value 
is  by  no  means  the  measure  of  the  defend- 


ant's guilt.  And  where  pay  checks  of  pos^ 
tal  employees  are  placed  on  a  table  near 
the  desk  of  the  superintendent  of  em- 
ployees and  under  his  supervision  and  con- 
trol, each  pay  check  is  still  in  the  po>ses* 
sion  of  the  government  until  the  particu- 
lar employee  for  whom  it  is  intended  has 
taken  possession  of  his  check  and  signed 
the  pay  roll  as  required.  Clark  r.  U.  S.,  (C 
C.  A.  eth  Cir.  1920)  268  Fed.  3211,  wherein 
it  was  held  that  a  government  pay  check 
might  be  regarded  as  a  "  record "  or 
"voucher"  within  the  meaning  of  those 
words  as  used  in  this  section,  this  conclusion 
being  reached  in  the  case  of  a  mail  carrier's 
pay  chedt.  The  court  said:  "This  check  is 
signed  by  the  postmaster  and  countersigned 
by  the  assistant  postmaster.  It  not  only 
authorized  the  bank  to  pay,  out  of  the  funds 
of  the  United  States  on  deposit  in  that  bank, 
the  amount  named  therein  to  the  mail  car- 
rier in  whose  favor  it  was  drawn,  but  in 
effect  certified  the  amount  due  him  from  the 
United  States  for  his  services.  It  is  not 
substantially  different  from  a  separate  pay 
voucher,  signed  and  attested  by  the  post- 
master and  assistant  postmaster,  that  miirht 
be  presented  by  the  mail  carrier  at  the 
window  of  the  post  office  cashier  for  pay- 
ment. To  all  intents  and  purposes  it  is  a 
'voucher,'  within  the  meaning  and  intent  of 
section  47,  of  the  Penal  Code. 

"Not  only  is  it  a  voucher,  but  it  is  ia 
fact,  and  was  no  doubt  intended  to  be,  a 
record  of  payment  by  the  United  States  to 
this  mail  carrier  of  the  amount  due  him. 
In  the  ordinary  course  of  business,  it  evi* 
denced  that  payment  as  fully  as  any  other 
record  could  evidence  it.  It  was  all-sufficient 
as  a  record  of  payment,  without  the  receipted 
pay  roll.  That  it  had  not  yet  been  delivered 
to  the  payee,  or  canceled  and  returned  to 
the  bank,  cannot  change  its  character  in 
thait  respect,  if  in  fact  it  was  intended,  at 
the  time  it  was  written  to  serve  the  dual 
purpose  of  voucher  and  record  of  payment." 

Vol.  VII,  p.  626,  sec.  65.    [First  ed., 

1909  Supp.,  p.  422.] 

Officer  acting  under  void  search  warrant. — 
A  defendant  cannot  be  convicted  of  resisting 
with  a  deadly  weapon  a  person  authorized 
to  make  searches  or  seizniree  where  the  war- 
rant under  which  the  officer  acts  is  void. 
"  It  is  only  when  the  officer  resisted  is 
authorized  by  valid  warrant  to  make  search 
and  seizure  that  the  statute  under  which 
the  indictment  is  preferred  may  be  invoked." 
U.  S.  V.  Pitotto,  (D.  C.  Ore.  1920)  267  Fed. 
603. 

Sufficiency  of  indictment. — ^An  indictment 
under  this  section  must  set  out  the  authority 
under  which  the  search  and  seizure  was 
made  in  order  to  be  good,  as  indictments 
under  this  section  do  not  fall  within  the  class 
of  cases  where  the  charge  may  be  made  in 
the    language   of   the    statute    creating    the 
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offense.     U.  S.  v.  Hallowell,    (W.  D.  Waah. 
1921)   271  Fed.  795. 

Vol.  VII,  p.  650,  sec.  97.     [First  ed., 
1909  Supp.,  p.  430.] 

Officers  within  section. —  In  reply  to  the 
contention  that  this  section  relates  only  to 
embezzlement  by  revenue  officersi,  it  has  been 
said :  "  We  see  no  force  in  the  contention 
that  section  97  of  the  Criminal  Code  relates 
only  to  embezzlement  by  internal  revenue 
officers.  While  the  first  clause  of  the  section 
is  so  limited,  this  clause  is  followed  by  the 
express  and  unequivocal  provision  for  the 
punishment  of  '  any  officer  of  the  United 
States  •  *  *  who  shall  embezzle  or  wrong- 
fully convert  to  his  own  use  any  money' 
the  custody  of  'which  may  have  come  into 
his  possession  or  under  his  control'  by  yir- 
tue  of  his  official  employment  or  authority. 
The  f«M*t  that  the  headline  to  the  section  as 
contained  in  the  Criminal  Code  reads  'Em- 
bezzlement by  internal  revenue  officer;  pun- 
ishment for,'  cannot  change  the  positive  pro- 
vision of  the  statute,  which,  indeed,  before 
its  incorporation  into  the  Criminal  Code, 
had  no  such  headline.  The  question,  how- 
ever, is  in  our  opinion  set  at  rest  by  United 
States  IP.  Davis,  243  U.  S.  570,  37  Sup.  Ct. 
442,  61  L.  Ed.  906,  where  a  deputy  clerk  of 
a  District  Court  of  Hawaii  was  held  pun- 
ishable under  section  97  of  the  Penal  Code 
for  embezzlement  of  fees  deposited  by  liti- 
gants to  secure  payment  of  costs;  and  see 
the  Weitzel  Case  at  page  543,  of  246  U.  S. 
(38  Sup.  Ct.  381,  62  L.  Ed.  872)."  Weitzel 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274 
Fed.  101,  wherein  an  indictment  under  this 
section  was  objected  to  on  the  ground  that 
the  accused,  the  receiver  of  an  insolvent 
national  bank,  was  not  an  "officer  of  the 
United  States."  The  court  said:  "Each  in- 
dictment is  criticized  as  fatally  defective 
because,  as  asserted,  the  receiver  of  an  in- 
solvent Ufational  bank,  appointed  by  the 
Comptroller  of  the  Currency,  is  not  an  officer 
of  the  United  States  and  in  its  employment. 
We  think  this  objection  foreclosed  by  the 
decision  of  the  Supreme  Court  in  United 
Statee  t?.  Weitzel  246  U.  S.  633,  38  Sup.  Ct. 
381,  62  L.  Ed.  87S&,  where,  on  review  of  an 
order  dismissing  a  demurrer  to  an  indict- 
ment charging  this  plaintiff  in  error,  und^ 
section  5209  of  the  Revised  Statutes,  with 
embezzlement  and  making  false  entries  as  an 
agent  of  the  bank  here  in  question,  it  was 
held  (affirming  the  jud^i^ent  of  the  District 
Court)  that  *  the  receiver,  unlike  a  presi- 
dent, director,  cashier  or  teller,  is  an  officer, 
not  of  the  corporation,  but  of  the  United 
States.'  True,  it  was  not  necessary  to  an 
affirmance  of  the  judgment  below  that  t^e 
Supreme  Court  should  affirmatively  define 
the  actual  legal  status  of  the  receiver.  It  is 
enough  that  it  unequivocally  did  so.  That 
this  was  a  oonsidered  conclusion  is  evidenced 
by  the  citation  of  several  prior  decisions  of 
that   court,   holding  the    receiver   of   a   na- 


tional  bank  to  be  an  officer  of  the  United 
States. 

'*  While  these  prior  decisions  might  be  dif- 
ferentiated from  the  case  under  considera- 
tion, in  that  they  did  not  deal  with  identical 
relation  involved  here,  the  Supreme  Court  in 
fact  applied  them  to  that  identical  relation. 
It  is  thus  not  important  to  consider  whether 
plaintiff  in  error  was  such  an  officer  as  is 
defined  in  article  2,  §  2,  of  the  federal  Con- 
stitution. Lamar  v.  United  States,  240  U. 
S.  60,  65,  36  Sup.  Ct.  255,  60  L.  Ed.  526.  It 
is  also  unnecessary  to  consider  the  argument 
that  section  97  of  the  Criminal  Code  is  shown 
to  be  inapplicable  by  its  nonindusion  in  the 
National  Banking  Act  (Act  June  3,  1864,  c. 
106,  13  Stat.  99),  especially  in  view  of  what 
is  said  in  the  Weitzel  Case,  246  U.  S.  542, 
543,  38  Sup.  Ct.  381,  62  L.  Ed.  872,  regard- 
ing the  Act  of  Feb.  3,  1879  (20  Stat.  280), 
which  is  substantially  section  97  of  the 
Criminal  Code.  Nor  are  we  impressed  by 
the  fact  that  Congress,  subsequent  to  the 
decision  of  the  Supreme  Court  in  the  Weitzel 
Case,  so  amended  section  5209  of  the  Ke- 
vised  Statutes  as  to  make  the  receiver  of  a 
national  banking  association  liable  under 
the  banking  act  for  embezzlement  or  mis- 
application of  any  of  the  assete  of  his  trust. 
Such  amc-ndment  does  not,  in  our  opinion, 
indicate  more  than  a  congressional  intent 
to  supply  a  defect  in  the  National  Banking 
Act  itself." 

Vol.  VII,  p.  655,  sec.  109.     [First 

ed.,  1909  Supp.,  p.  433.] 

OfScer  in  Reserve  Corps  on  inactive  status. 
— An  attorney  holding  a  commission  in  the 
Officens'  Keserve  Corps,  and  on  inactive 
status  therein,  is  not  barred  from  prosecut- 
ing a  claim  in  the  Court  of  Claims  by  this 
section.     Sinmions  v.   U.  S.,    (1920)    55  Ct. 

a.  56. 

Vol.  VII,  p.  670,  sec.  125.     [First 

ed.,  1909  Supp.,  p.  437.] 

V.  Oath  "  authorized  "  by  "  law." 
IX.  Evidence. 
XI.  Questions  of  fact  and  law. 

V.  Oath  "Authorized"  by  "Law"  (p.  674) 

Bankruptcy  proceedings. — A  fali^c  answer 
made  by  the  president  of  a  corporation  un- 
der examination  in  bankruptcy  to  the  effect 
that  certain  money  received  had  been  used  to 
pay  the  creditors  of  the  corporation  was 
held  material  in  Epstein  v.  U.  S.,  (C.  C.  A. 
2d  Cir.  1921)   271  Fed.  282. 

IX.  Evidence  (p.  678) 

Taking  of  oath  and  qualifications  of  officer. 
—  Proof  that  the  oath  was  taken  before  the 
officer  alleged  and  proof  that  such  officer 
was  qualified  to  administer  the  oath  are 
essential  to  a  conviction  under  this  section. 
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Levy  V.  U.  S.,   (C.  C.  A.  3d  Cir.  1921)   271 
Fed.   042. 

XL  Questions  of  Factt  and  Law   (p.  679) 

To  the  same  effect  as  the  firet  paragraph 
of  original  annotation,  see  Epstein  t\  U.  S., 
(O.  C.  A.  2d  Oir.  1921)   271  Fed.  282. 

Vol.  VII,  p.  684,  sec.  128.     [First 

ed.,  1909  Supp.,  p.  438.] 

Indictment. —  In  Kaphan  t;.  U.  S.,  (C.  C. 
A.  9th  Cir.  1920)  264  Fed.  32a,  in  determin- 
ing the  sufficiency  of  an  indictment  alleging 
a  violation  of  this  section  it  was  said :  "  The 
indictment  follows  the  statute  and  pleads  as 
overt  acts  the  delivery  of  certain  letters  ad- 
dressed to  Chinese  applicants  for  admission 
to  the  United  States  awaiting  examination 
at  the  immigration  station,  and  that  certain 
of  the  defendants  did  deliver  such  letters 
to  certain  Chinese  applicants,  and  that  to 
effect  the  object  of  the  conspiracy  one  of  the 
defendants  paid  to  another  defendant  $45, 
and  that  one  of  the  defendants  at  the  inmii- 
gration  station  did  abstract  from  the  files  of 
the  record  room  certain  official  files  of  the 
government  of  the  Umited  States,  pertaining 
to  certain  Chinese  persons  and  delivered  the 
files  to  one  of  the  defendants.  In  the  charge 
of  conspiracy  to  violate  section  [128  of  the 
Penal  Code],  it  was  unnecessary  to  set  forth 
what  was  done  with  the  files  or  whetther  the 
Chinese  were  actually  entitled  lawfully  to 
enter  the  United  States.  The  material  mat- 
ter was  whether  there  was  an  unlawful  con- 
spiracy to  conceal,  remove,  or  destroy  records 
and  documents  filed  in  the  immigration  office 
at  Angel  Island,  Oal.,  and  whether  defendant 
was  a  guilty  member  of  such  conspiracy." 

Vol.  VII,  p.  688,  sec.  135.     [First 

ed.,  1909  Supp.,  p.  440.] 

I.  In  general. 
III.  Words  defined. 

3.  "  Obstruct "  and  "  impede." 
5.  "Witness." 
VIII.  Assaulting  witness. 

I.  In  General  (p.  689) 

Purpose. —  The  purpose  of  Congress  in  en- 
acting this  section  was  not  to  charge  wit- 
nesses with  duty  or  liability,  but  to  protect 
them  and  the  administration  of  justice  from 
corruptly  threatening  and  intimidating  acts 
by  third  persons.  Smith  r.  IT.  S.,  (C.  C.  A. 
8th  Cir.  1921)  274  Fed.  351. 

III.  Words  Defined 

3.  "Obstruct"  and  ''Impede"   (p.  689) 

Attempt  to  influence  juror. — Experimental 
approaches  to  the  corruption  of  a  petit  juror 
in  the  discharge  of  his  duty,  though  before 
he  was  selected  or  sworn,  are,  without  re- 
gard to  success  or  failure,  within  the  scope 
of  this  section.  U.  S.  v.  Russel,  (1921)  256 
V.  S.  138,  41  S.  Ct.  260.  60  U.  S.  (L.  ed.)  — , 
wherein  the  court  said:     '*  Necessarilv,  the 


first  impression  of  the  case  is  that  defend- 
ant had  some  purpose  in  his  approach  to 
Lucy  Russell  and  in  the  proposition  he  made 
to  her.  What  was  it,  and  how  far  did  he 
execute  it?  Counsel  admits  that  defend- 
ant's purpose  was  to  '  find  out  what  his  I W. 
D.  Russell's]  attitude  was  towards  the  de- 
fendants to  be  tried.'  And  that  this  (we  are 
stating  the  effect  of  counsel's  contention  1 
was  only  in  preparation  of  a  sinister  pur- 
pose; that  the  defendants  in  the  case  did 
not  wish  to  undertake,  or,  to  use  the  lan- 
guage of  the  indictment,  did  not  '  want  to 
pay  money  to  any  of  the  petit  jurors  sitting 
at  the  trial  of  said  case  unless  they  knew 
such  petit  jurors  would  favor  their  acquit- 
tal.' And  this,  counsel  says,  *  only  amounted 
to  a  solicitation  of  a  third  person  who  did 
not  accept  or  act  in  furtherance  of  such 
solicitation,'  and  *  could  be  interpreted  only 
.  .  .  to  be  preparation  [italics  counsel's]  for 
an  '  eoideavor '  or  *  attempt '  to  influence  the 
juror,  but  falls  far  short  of  an  actual  en- 
deavor to  do  so.' 

"  Counsel  enters  into  quite  a  discussion, 
with  citation  of  cases,  between  preparation 
for  an  attempt  and  the  attempt  itself,  and 
charges  that  there  is  a  wide  difference  be- 
tween them. 

"  We  think,  however,  that  neither  the  con- 
tention nor  the  cases  are  pertinent  to  the 
section  under  review  and  upon  which  the 
indictment  was  based.  The  word  of  the  seo- 
tion  is  'endeavor,'  and  by  using  it  the  sec- 
tion got  rid  of  the  technicalities  which  might 
be  urged  as  besetting  the  word  'attempt,' 
and  it  describes  any  effort  or  essay  to  do 
or  accomplish  the  evil  purpose  that  the  sec- 
tion was  enacted  to  prevent.  Criminality 
does  not  get  rid  of  its  evil  quality  by  the 
precautions  it  takes  against  consequences, 
personal  or  pecuniary.  It  is  a  somewhat 
novel  excuse  to  urge  that  Russeirs  action 
was  not  criminal  ^cause  he  was  cautions 
enough  to  consider  its  cost  and  be  sure  of 
its  success.  The  section,  however,  is  not 
directed  at  success  in  corrupting  a  juror, 
but  at  the  'endeavor'  to  do  so.  Experi- 
mental approaches  to  the  corruption  of  a 
juror  are  the  'endeavor'  of  the  section. 
Guilt  is  incurred  by  the  trial, —  success  may 
aggravate,  it  is  not  a  condition  of  it. 

"  The  indictment  charges  that  defendant 
knew  that  William  D.  Russell  was  a  petit 
juror,  in  the  discharge  of  his  duty  as  such 
juror,  and,  therefore,  an  endeavor  to  cor- 
ruptly influence  him  was  within  the  section, 
though  he  was  not  yet  selected  or  sworn. 
State  r.  Woodson,  43  La.  Ann.  906,  9  So. 
903.  The  court,  hence,  erred  in  sustaining 
the  demurrer  and  dismissing  the  indictment." 

Attempting  to  obtain  statement  of  facts 
from  witness. —  It  is  not  an  unlawful  at- 
tempt to  influence  or  impede  a  witness,  or 
the  due  administration  of  justice,  for  one 
to  seek  to  obtain  from  a  witness  a  statement 
of  the  facts  as  he  believes  them  to  be.  with- 
out the  exercise  of  undue  influence,  even 
though  such  a  statement  may  conflict  with 
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prior  testimony  given  by  the  one  making  the 
statenient.  Such  an  effort  is  not  regarded 
with  favor,  because  of  the  temptation  to 
influence  the  witness  unduly;  but  the  mere 
request  for  a  statement  believed  to  be  true 
does  not  otl'end  against  the  statute  under 
which  this  indictment  was  drawn,  because 
it  is  not  corrupt  conduct.  Harrington  c, 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)   2«7  Fed.  97. 

5.  Witness   (p.  690) 

Persona  included  in  term  **  witness." — 
"  The  terms  of  the  statute,  the  evil  it  was 
enacted  to  prevent,  and  the  protection  it  was 
Intended  to  provide,  leave  no  doubt  that 
under  its  true  interpretation  each  of  those 
who  arc  subpoenaed  to  come,  of  those  who 
are  called  and  accept  the  call  to  come  with- 
out subpoenas,  of  those  who  are  prompted 
to  come  bv  their  interests,  of  those  who 
expert  to  come,  and  of  those  who  are  se- 
lected and  expected  to  come  to  testify  in 
any  case  in  any  court  of  the  United  States, 
falls  within  the  class  described  bv  the  tenns 
*any  witness,  in  anv  court  of  the  United 
States.*  "  Smith  t\  U.  S.,  (C.  C.  A.  Sth  Cir. 
1921)   274  Fed.  351. 

VIII.  AssAULTUvo  Witness    (p.  691) 

A  person  may  *be  convicted  under  this  sec- 
tion for  assaulting  a  witness  who  has  testi- 
fied in  a  case  where  such  witness  is  on  his 
way  to  testify  in  rebuttal,  although  the  ac- 
cused testifies  that  he  did  not  know  that  the 
witness  was  to  testify  again.  Smith  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1921)  274  Fed.  351,  hold- 
ing that  in  such  a  prosecution  it  is  no  de- 
fense that  the  witness  was  not  under  sub- 
poena, or  other  order  or  direction  of  the 
court,  and  might  lawfully  have  refused  to 
come  on  the  telegraphic  call  to  the  court, 
or  might  have  departed  therefrom,  and  was 
not  a  witness  in  the  court,  within  the  mean- 
ing of  this  section.  The  court  said :  "  Many, 
probably  a  majority,  of  all  the  witnesses 
who  testify  in  courts  of  justice,  do  so  with- 
out the  service  of  a  subpoena  or  other  order 
of  the  court,  pursuant  to  the  request  of  the 
parties  to  the  litigation  or  to  the  prompt- 
ings of  interest.  They,  however,  are  not  less 
witnesses  than  those  who  testify  under  sub- 
poenas. The  corrupt  threatening  or  force- 
ful influencing  or  intimidation  of  witnesses 
who  testify  without  subpoenas  is  not  less 
pernicious  than  that  of  witnesses  under  or- 
ders of  the  court,  and  a  construction  which 
would  limit  the  protection  of  this  section  to 
the  latter  class  of  witnesses  is  too  narrow 
and  unreasonable." 

Vol.  VII,  p.  695,  sec.  140.     [First 

ed.,  1909  Supp.,  p.  441.] 

IV.  "Obstruct." 
X.  Proof. 

IV.  "Obbtbuct"   (p.  696) 

Pnrpose  and  construction. — "  It  is  un- 
doubtedly the   purpose   of   this   statute  not 


only  to  prevent  any  persons  from  knowingly 
and  willfully  obstructing,  resisting,  and  op- 
posing an  officer  in  the  execution  of  a  writ, 
but  also  to  protect  the  person  of  public 
officers  while  they  are  in  the  discharge  of 
their  official  duties.  Such  officer  is  not  re- 
quired to  disclose  to  every  one  or  any  one 
he  meets  that  he  is  then  and  there  engaged 
in  serving  such  writ  or  process.  On  the 
contrary,  whoever  assaults  and  beats  him, 
knowing  him  to  be  such  officer,  does  so  at 
his  peril,  if  it  should  later  appear  by  the 
evidence  that  the  officer  was,  at  the  time  of 
such  assault,  beating,  or  wounding,  actually 
engaged  in  the  service  of  a  writ,  warrant, 
or  other  judicial  process,  regardless  of 
whether  the  accused  knew  that  fact  or  not. 
Any  other  construction  of  this  particular 
provision  of  this  section  of  the  Criminal 
Code  would  make  it  meaningless  and  practi- 
cally impossible  of  enforcement.  In  the  great 
majority  of  cases  the  government  would  be 
unable  *  *  *  *  to  prove  that  the  accused 
had  knowledge  that  the  officer  was  in  pos- 
session of  such  writ  or  warrant,  or  that  he 
was  engaged  in  and  about  its  execution." 
Coleman  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1920) 
268  Fed.  468. 

What  constitutes  obstructing. —  The  fact 
that  the  person  for  whom  the  warrant  was 
issued  was  not  in  the  immediate  vicinity  at 
the  time  the  offense  set  forth  in  this  section 
was  committed  is  not  important.  If  it  were 
not  then  and  there  the  purpose  of  the  officer 
in  making  the  trip  to  arrest  the  person 
named  in  the  warrant  then  the  mere  fad) 
that  he  had  such  a  warrant  in  his  possession, 
would  furnish  no  basis  for  the  prosecution. 
On  the  other  hand,  if  it  were  conceded  or 
proven  that  this  officer  of  the  United  States 
was  on  his  way  to  execute  this  warrant,  that 
the  accused  had  full  knowledge  of  that  fact, 
and  that  w^ith  such  knowledge  he  willfully 
obstructed,  resisted,  or  opposed  him  in  the 
execution  of  this  writ  at  any  point  along 
the  line  of  travel  to  the  residence  or  the  loca- 
tion of  the  person  named  in  the  warrant, 
it  would  be  idle  to  say  that  such  an  offense 
would  not  come  within  the  purview  of  this 
statute.  Such  a  construction  would  permit 
persona  of  evil  design  to  ambush  an  officer 
on  his  way  to  execute  a  writ,  and  thereby 
knowingly  and  willfully  obstruct,  resist,  op- 
pose, and  even  prevent  the  officer  from  the 
performance  of  his  official  duties,  without 
being  subject  to  the  penalty  imposed  by  the 
provisions  of  this  section.  Coleman  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1920)  268  Fed.  468. 

X.  Proof  (p.  701) 
Burden  of  proof. —  "This  section  expressly 
provides  that  the  offense  charged  in  the  first 
count  of  this  indictment  must  be  knowingly 
and  willfully  committed  by  the  accused.  The 
-burden  is  upon  the  government  to  establish 
these  essential  elements  by  the  degree  of 
proof  requisite  in  criminal  cases.*'  Coleman 
r.  r.  S..  (C.  C.  A.  flth  Cir.  1920)  268  Fed. 
46S. 
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Sufficiency  of  evidence.-^  Under  the  ex- 
press terms  of  this  section  it  is  sufficient  to 
sustain  a  verdict  of  guilty,  if  the  proof  shows 
that  the  accused  knew  at  the  time  he  com- 
mitted the  assault  and  battery  upon  a  person 
that  such  person  was  an  officer  of  the  United 
States,  provided,  however,  that  such  person 
was  then  engaged  in  serving  this  warrant, 
or  any  other  legal  or  judicial  writ  or  process 
issued  out  of  any  court  o<f  the  United  States 
or  by  a  United  States  c<Hnmissioner.  Cole- 
man  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1920)  268 
Fed.  468,  wherein  it  was  held  that  the  evi- 
dence was  insufficient  to  show  a  violation  of 
this  section. 

Vol.  VII,  p.  705,  sec.  148.     [First 

ed.,  1909  Supp.,  p.  443.] 

War  savings  certificatet  and  war  laying 
certificate  stamps  become  obligations  of  the 
United  States  only  when  a  stamp  or  stamps 
shall  have  been  affixed  to  the  certificates  and 
the  name  of  the  owner  or  owners  shall  have 
been  written  upon  the  certificate.  Such  cer- 
tificates, when  so  made  up  and  completed  are 
obligations  or  securities  of  the  United  States 
within  the  purview  of  this  section.  And  they 
must  be  deemed  to  be  altered,  within  the 
meaning  of  this  section,  when  the  stamps 
have  been  removed  from  the  certificates  to 
which  they  have  been  annexed,  with  intent 
to  defraud,  or  to  utter  and  pass  the  same 
(the  stamps)  as  true  and  genuine.  It  is  not 
significant  whether  the  stamps  so  detached 
are  transferable  or  not  transferable.  But  it 
is  significant  that  the  person  so  having  such 
altered  obligations  is  attempting  to  deal 
with  them  with  the  intent  to  defraud,  or  as 
true  and  genuine.  "  It  is  not  an  alteration 
or  forgery  of  such  war  savings  certificates, 
fully  made  up,  to  erase  or  remove  the  serial 
num4>er  thereof,  because  such  serial  number 
is  not  a  material  element  of  the  obligation. 
'  The  obligation  is  lust  as  potent  in  the  hands 
'of  the  holder  without  as  with  the  serial 
■  number.  But  if  the  certificate  has  been  reg- 
istered, as  provided  by  the  departmental 
regulations,  and  given  a  registration  num- 
ber, it  would,  without  question,  constitute  a 
forgery  or  an  alteration  to  erase  or  remove 
the  registration  number  with  intent  to  de- 
fraud, within  the  meaning  of  the  sections 
of  the  Penal  Code  referred  to,  because  such 
number  is  made  an  essential  element  to  the 
validity  of  the  obligation.  The  purpose  of 
affixing  the  number  or  numbers  is  for  identi- 
fication of  the  obligation  at  the  post  office 
where  payable,  and  for  the  protection  of  the 
government,  to  ward  against  payment  to  the 
wrong  person,  or  double  payment,  as  well  as 
for  the  protection  of  the  lawful  owner  and 
holder  of  the  certificate  or  certificates."  U. 
S.  V,  Roesi,  (D.  0.  Ore.  1920)  268  Fed.  620. 

Indictment  —  Setting  forth  instrument, — 
An  indictment  for  fori^ing  or  altering  a  gov* 
emment  obligation,  or  for  passing  the  same 
or  having  it  in  possession  with  intent  to  de- 
fraud, or   to  pass   it  as  true  and  genuine. 


should  set  forth  the  obligation  in  hme  verba, 
or  some  potent  reason  should  be  alleged 
showing  why  that  cannot  be  done.  U.  S.  «. 
Rossi,  (D.  C.  Ore.  1920)  268  Fed.  620. 

Altering  war  savings  certificate. — An  in- 
dictment purporting  to  charge  the  defendant 
with  having  erased  or  effaced  the  registration 
and  identification  number  of  a  war  savings 
certificate  is  bad  where  it  does  not  allege  by 
appropriate  averments  that  such  certificate 
have  been  previously  registered.  Such  an  in- 
dictment for  altering  a  war  savings  certifi- 
cate is  not  predicated  upon  any  violation  of 
the  departmental  regulations  respecting  war 
savings  certificates,  or  disobedience  of  any  of 
such  regulations.  The  charges  are  predicated 
alone  upon  a  violation  of  the  designated 
sections  of  the  Penal  Code.  The  regulations 
have  to  do  with  the  regularity  and  validity 
of  war  savings  certificates  as  obligations  of 
the  United  States,  and  when  the  war  sav- 
ings certificates  become  such  obligations,  then 
the  sections  of  the  code  denouncing  altera- 
tion,  purchase,  sale,  transfer,  possession,  or 
utterance,  with  the  intent  to  defraud,  or  to 
pass  as  true  and  genuine,  become  applicable. 
If  the  validity  of  the  paper  itself  were  at* 
tadced,  that  would  be  quite  another  thing. 
Then  it  would  be  pertinent  to  examine  the 
act  and  the  regulations  to  determine  whether 
the  certificates  were  legal  and  valid  obliga- 
tions of  the  United  States.  It  requires  no 
pleading  of  the  statute  or  the  regulations 
for  a  regular  jHresentation  of  the  subject  for 
consideration.  The  court  takes  judicial  no- 
tice of  these.  U.  S.  v.  Rossi,  (D.  C.  Ore. 
1920)  268  Fed.  620. 

Sufficiency  of  evidencs. —  Under  an  indict- 
ment charging  a  person  together  with  five 
others  with  a  conspiracy  falsely  to  make  and 
alter  United  States  War  Savings  Certificates 
and  United  States  War  Savings  Certificate 
Stamps  and  to  publish,  utter  and  sell  such 
altered  obligations,  a  conviction  was  reversed 
where  there  was  testimony  that  altered 
stamps  were  found  in  the  possession  of  the 
plaintiff  in  error,  and  that  he  had  pleaded 
guilty  to  an  indictment  which  charged  him 
with  having  in  his  possession  such  altered 
stamps  with  the  intention  to  pass  and  sell 
them;  but  there  was  no  testimony  or  evi- 
dence of  any  kind  to  show  that  he  conspired 
with  his  codefendant,  or  with  any  one,  to 
steal  or  alter  such  stamps,  or  that  there  was 
any  concert  of  action  between  the  plaintiff 
in  error  and  any  of  the  defendants,  or  that 
there  was  a  conspiracy.  Peterson  r.  U.  8., 
(C.  C.  A.  9th  Cir.  1921)  274  Fed.  929. 

Vol.  VII,  p.  712,  sec.  151.     [First 

ed.,  1909  Supp.,  p.  445.] 

I.  Scope  of  section. 
V.  Indictment. 

I.  Scope  or  Sectiok  (p.  712) 

Wax  savings  certificates  and  war  aaviag 

certificate   stamps. —  Such   obligations   must 
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be  deemed  to  be  altered,  within  the  meaning 
of  this  section,  when  the  stamps  have  been 
removed  from  the  certificates  to  which  they 
have  been  annexed,  with  intent  to  defraud, 
or  to  utter  and  pass  the  same  (the  stamps) 
as  true  and  genuine.  It  is  not  significant 
whether  the  stamps  so  detached  are  trans- 
ferable or  not  transferable.  But  it  is  signifi- 
cant that  the  person  so  having  sueh  altered 
obligations  is  attempting  to  deal  with  them 
with  the  intent  to  defraud,  or  as  true  and 
genuine.  "  It  is  not  an  alteration  or  forgery 
of  such  war  savings  certificates,  fully  made 
up,  to  erase  or  remove  the  serial  number 
thereof,  because  such  serial  number  is  not  a 
material  element  of  the  obligation.  The  obli- 
gation is  just  as  potent  in  the  hands  of  the 
holder  without  as  with  the  serial  number. 
But  if  the  certificate  has  been  registered,  as 
provided  by  the  departmental  regulations, 
and  given  a  registration  number,  it  would, 
without  question,  constitute  a  forgery  or  an 
alteration  to  erase  or  remove  the  registration 
number  with  intent  to  defraud,  within  the 
meaning  of  the  sections  of  the  Penal  Code 
referred  to,  because  such  numrber  is  made  an 
essential  element  to  the  validity  of  the  obli- 
gation. The  purpose  of  affixing  the  number 
or  numbers  is  for  identification  of  the  obli- 
gation at  the  post  office  where  payable,  and 
for  the  protection  of  the  government,  to  ward 
against  pa3rment  to  the  wrong  person,  or 
double  payment,  as  well  as  for  the  protection 
of  the  lawful  owner  and  holder  of  the  certifi- 
cate or  certificates."  U.  S.  v,  Rossi,  (D.  C. 
Ore.  1920)  268  Fed.  620. 

V.  IwiJiarwBNT  (p.  713) 
In  general. — ^An  indictment  for  forging  or 
altering  a  government  obligation,  or  for  pass- 
ing the  same  or  having  it  in  possession  with 
intent  to  defraud,  or  to  pass  it  as  true  and 
genuine,  should  set  forth  the  obligation  in 
hflec  verba,  or  some  potent  reason  should  be 
alleged  showing  why  that  cannot  be  done. 
tJ.  S.  V,  Rossi,  (D.  C.  Ore.  1920)  268  Fed. 
620. 

Vol.  VII,  p.  716,  sec.  154.     [First 

ed.,  1909  Supp.,  p.  445.] 

War  savings  certificates  and  war  saving 
certificate  stamps  become  obligations  of  the 
United  States  only  when  a  stamp  or  stamps 
shall  have  been  affixed  to  the  certificate  and 
the  name  of  the  owner  or  owners  shall  have 
been  written  upon  the  certificate.  Such  cer- 
tificates, when  so  made  up  and  completed 
are  obligations  or  securities  of  the  United 
(States,  within  the  purview  of  this  section. 
And  such  obligations  must  be  deemed  to  be 
altered,  within  the  meaning  of  this  section, 
when  the  stamps  have  been  removed  from 
the  certificates  to  which  they  have  been  an- 
nexed, with  intent  to  defraud,  or  to  utter 
and  pass  the  same  (the  stamps)  as  true  and 
genuine.  It  is  not  significant  whether  the 
stamps  so  detached  are  transferable  or  not 


transferable.  But  it  is  significant  that  the 
person  so  having  such  altered  obligations  is 
attempting  to  deal  with  them  with  the  in- 
tent to  defraud,  or  as  true  and  genuine. 
U.  S.  V.  Rossi,  (D.  6.  Ore.  1920)  268  Fed. 
620,  wherein  it  was  said:  "It  is  not  an 
alteration  or  forgery  of  such  war  savings 
certificates,  fully  made  up,  to  erase  or  re- 
move the  serial  number  thereof,  because  such 
serial  number  is  not  a  material  element  of 
the  obligation.  The  obligation  is  just  as 
potent  in  the  hands  of  the  holder  without 
as  with  the  serial  number.  But  if  the  cer- 
tificate has  been  registered,  as  provided  by 
the  departmental  regulations,  and  given  a 
registration  number,  it  would,  without  ques- 
tion, constitute  a  forgery  or  an  alteration 
to  erase  or  remove  the  registration  number 
wdth  intent  to  defraud,  within  the  meaning 
of  the  sections  of  the  Penal  Code  referred  to, 
because  such  number  is  made  an  essential 
element  to  the  validity  of  the  obligation. 
The  purpose  of  affixing  the  number  or  num- 
bers is.  for  identification  of  the  obligation  at 
the  post  office  where  payable,  and  for  the 
protection  of  the  government,  to  ward  against 
payment  to  the  wrong  person,  or  double  pay- 
ment, as  well  as  for  the  protection  of  the 
lawful  owner  and  holder  of  the  certificate  or 
certificates." 

Indictment. — ^An  indictment  for  forging  or 
altering  a  government  obligation,  or  for  pass- 
ing the  same  or  having  it  in  possession  with 
intent  to  defraud,  or  ^  pass  it  as  true  and 
genuine,  should  set  forth  the  obligation  in 
hiec  verba,  or  some  competent  reason  should 
be  alleged  showing  why  that  cannot  be  done. 
U.  S.  V.  Rossi,  (D.  C.  Ore.  1920)  268  Fed. 
620. 

Vol.  VII,  p.  729,  sec.  169.     [First 

ed.,  1909  Supp.,  p.  450.] 

Constitutionality. —  Making  the  conscious 
and  willful  possession  without  lawful  author- 
ity, of  a  die  in  the  likeness  or  similitude  of 
one  used  or  designated  for  making  gemiine 
coin  of  the  United  States,  a  criminal  offense, 
as  was  done  by  this  section,  was  a  valid 
exercise  by  Congress  of  the  power  conferred 
by  the  clause  of  U.  S.  Const.,  art.  1,  §  8, 
investing  Congress  with  power  to  coin  money 
and  regulate  the  value  thereof,  such  power 
being  in  no  wise  limited  by  the  following 
clause  relating  to  the  punishment  for  coun- 
terfeiting. Baender  v.  Barnett,  (1921)  255 
U.  S.  224,  41  S.  Ct.  271,  66  U.  S.  (L.  ed.)  — . 

Purpose. —  The  object  and  purpose  of  the 
law  was  to  prevent  the  counterfeiting  of  the 
coin  of  the  United  States.  Cole  t\  U.  S., 
(C.  C.  A.  8th  Cir.  1920)  269  Fed.  250. 

Scienter  necessary. — A  possession  which  is 
not  conscious  and  willing  is  not  included  and 
made  criminal  by  the  provisions  of  this  sec- 
tion. Baender  f.  Barnett,  (1921)  256  U.  S. 
224,  41  S.  Ct.  271,  65  U.  S.  (L.  ed.)  — , 
wherein  the  court  said :  "  The  statute  is  not 
intended  to  include  and  make  criminal  a  pos- 


704 


FED.  STAT.  ANN.— 1921  SUPP. 


Bession  which  is  not  consoioiis  and  willing. 
While  its  words  are  general,  they  are  to  be 
taken  in  a  reasonable  sense,  and  not  in  one 
which  works  manifest  injustice  or  infringes 
constitutional  safeguards.  In  so  holding  we 
but  give  efl'ect  to  a  cardinal  rule  of  construc- 
tion recognized  in  repeated  decisions  of  this 
and  other  courts." 

"  Die  "  and  "  mold.*'—  "  Congress  must  be 
presumed  to  have  known  that  the  words  '  die ' 
and  *  mold/  while  for  some  purposes  indicat- 
ing different  instruments,  so  far  as  the  mak- 
ing of  the  coins  of  the  United  States  was 
concerned,  the  instrument  used  might  be 
called  a  die  or  mold  interchangeably.  .  .  . 
That  the  words  *  die '  and  '  mold '  may  be 
used  interchangeably  to  indicate  the  same 
instrument  is  shown  by  standing  authority. 
.  .  .  Oonji^ress  did  not  intend  to  use  the  words 
'die'  and  'mold'  in  a  technical  sense,  but 
intended  to  prevent  the  making  or  having  in 
possession  an  instrument,  whether  called  a 
die  or  mold,  of  the  likeness  and  similitude 
as  to  the  design  or  the  inscription  thereon  of 
any  instrument  designated  for  the  coining 
or  making  of  any  of  the  genuine  coins  of  the 
United  States,  whether  called  a  die  or  mold." 
Cole  V,  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  269 
Fed.  250,  wherein  it  was  held  that  the  indict- 
ment was  sufficient. 

Vol.  VII,  p.  754,  sec.  194.     [First 

ed.,  1909  Supp.,  p.  457.] 

II.  Pbocedtjbb 

2.  Indictment  or  Information    (p.   759) 

Allegation  as  to  specific  pieces  of  money. — 
An  indictment  which  charges  the  specific 
amount  alleged  to  have  been  stolen  **  a  more 
correct  and  complete  description  of  the  kind 
and  character  of  said  money  being  to  the 
grand  jurors  unknown,"  is  not  subject  to 
demurrer  because  it  fails  to  describe  the 
specific  pieces  of  money  or  coin  which  made 
up  the  total  amount  taken.  Ossciidorf  t*. 
U.  S.,  (C.  C.  A.  7th  Cir.  1921)  272  Fed. 
257.  The  court  said:  "Although  this 
assignment  of  error  is  not  argued  in  the 
brief,  it  was  urged  in  the  oral  argument, 
and  we  wore  asked  to  consider  it  as  though 
fully  presented  in  the  brief.  We  have  done 
so,  and  conclude  that  the  indictment  was 
not  demurrable  because  of  failure  to  describe 
the  coins  or  other  money  taken.  While 
particularity  in  the  description  of  the  prop- 
erty is  desirable,  to  require  the  impossible 
would  be  absurd.  In  this  case  the  safe  was 
broken  into  and  the  money  stolen.  The 
postmaster  had  the  record  of  the  total 
amount  of  cash  on  hand,  but  not  of  the 
specific  coins  that  made  up  the  total.  The 
grand  jurors  could  not,  therefore,  *  on  oath ' 
specify  the  coins  with  greater  particularity. 
Their  position  was  made  known  to  the  de- 
fendant  by  the  statement  in  the  indictment 
just  quoted.  This  was  all  the  government 
was  required  to  allege  and  all  the  defendants 
could  expect*' 


Vol.  VII,  p.  788,  sec.  211.     [First 

ed.,  1909  Supp.,  p.  462.] 

1.  General  Consideration  (p.  790) 

Matter  **  tending  to  incite  mnrder,  arson 
or  assassination.^ — The  exclusion  of  a  pub- 
lication from  the  press  as  being  of  the 
character  described  in  this  section  does  not 
constitute  a  censorship  of  the  press,  but 
merely  evidences  the  unwillingness  of  the 
government  to  lend  its  aid  to  those  who 
would  destroy  it  in  the  dissemination  of 
"  matter  of  a  character  tending  to  incite 
arson,  murder,  and  assassination.'*  Thus, 
where  a  publication  constantly  has  sought  to 
Imbue  its  readers  with  the  idea  that  it  is 
their  duty  to  overthrow  the  government,  dis- 
regard all  law,  and  seize  for  themselves  the 
property  and  belongings  of  others,  irrespec- 
tive of  means  and  regardless  of  consequences, 
it  is  held  that  postal  privileges  may  prop- 
erly be  refused.  Burleson  v.  U.  S.,  (App. 
Cas.  D.  C.  1921)   274  Fed.  749. 

Vol.  VII,  p.  803,  sec.  212.     [First 

ed.,  1909  Supp.,  p.  463.] 

Indictment. —  Under  the  provision  of  this 
section  making  it  a  punishable  olTense  to 
mail  "matter  otherwise  mailable  by  law, 
upon  the  envelope  or  outside  cover  or 
wrapper  of  which,  or  any  postal  card  upon 
which,"  is  any  indecent,  lewd,  obscene,  libel- 
ous, scurrilous,  or  defamatory  matter  or 
epithet,  an  indictment  has  been  held  suffi- 
cient though  there  is  no  allegation  as  to  the 
contents  of  the  envelope.  U.  S.  v.  Anderson, 
(D.  C.  Mont.  1920)  268  Fed.  696.  The  court 
said: 

"The  evil  at  which  the  statute  aims  is 
not  contents,  hut  envelopes,  neither  greater 
nor  less  by  reason  of  contents  or  absence  of 
them.  The  object  is  not  regulation  of  con- 
tents, but  of  envelopes.  The  intent  is  not  to 
penalize  mailing  matter  in  denounced  en- 
velopes, but  mailing  the  envelopes  them- 
selves; and  all  to  the  end  that  not  only  may 
postal  patrons  be  protected  from  defamation 
exposed  to  postal  employees,  biit  also  that 
postal  employees  may  be  protected  from  ob- 
scenity exposed  to  and  thrust  upon  them. 
There  may  be  none  to  defame;  the  address 
mav  be  fictitious  or  absent;  for  matter  is 
mailable  though  not  addressed. 

"The  gist  of  the  offense  is  the  exposed 
objectionable  matter  itself  in  due  course  of 
mail,  not  that  it  is  exposed  inclosing  other 
matter.  The  statutory  words,  *  matter  other- 
wise mailable,'  in  view  of  the  legislative 
intent  and  object,  may  reasonably  be  taken, 
not  as  defining  the  ofi'ense,  but  only  as 
'  words  that  are  but  circumstances  and  con- 
veyance in  the  putting  of  the  case,'  and  not 
controlling  construction.  See  Potter's  Dwar- 
ris,  246  et  seq.  Strict  construction  is  not 
absolute  in  the  case  of  all  penal  statutes, 
nor  in  all  terms  thereof. 

"  Intent  and  object  ascertained,  words  may 
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be  given  their  fullest  meaning,  and  common 
sense  applied  to  avoid  absurdity.  Laws  for 
the  suppression  of  a  public  wrong,  or  to 
effect  a  public  good,  or  to  supply  a  remedy 
for  a  general  mischief,  are  not  always  in 
the  strict  sense  penal  laws,  to  be  given  strict 
construction.  Taylor  v.  U.  S.,  3  How.  210, 
11  L.  Ed.  65»;  Potter's  Dwarrls,  261;  End- 
lich,  State,  f  337.  An  envelope  without 
contents  is  in  its  nature  so  far  a  postal 
card  that  in  that  aspect  it  is  within  the 
statute.  The  instant  case  is  within  the  mis- 
chief of  the  statute,  and,  having  in  mind  the 
rule  illustrated  by  Lacher's  Case,  134  U.  S. 
024,  is  believed  also  sufficiently  within  the 
letter  of  the  statute,  unless  construction  that 
stidcs  in  the  bark  be  adopted." 

Vol.  VII,  p.  812,  sec.  215.     [First 

ed.,  1909  Supp.,  p.  464.] 

III.  Essentials. 

3.  Scheme  or  artifice  to  defraud,  ete. 

a.  What  constitutes. 

4.  Use  of  mails. 
rV.  Procedure. 

2.  Indictment. 

a.  In  general. 

b.  Scheme  to  defraud. 

c.  Use  of  mails. 

d.  Intent. 
4.  Trial. 

b.  Evidence  and  instructions. 

c.  Question  for  jury. 
6.  Appeals. 

III.  Essentials 

3.  Scheme  or  Artifioe  to  Defraud^  eie, 

a.  What  Constitutes  (p.  816) 

Schemes  included. —  Under  this  section 
"as  it  now  stands,  any  kind  or  species  of 
scheme  or  artifice  to  defraud  is  punishable 
in  the  national  courts,  if  and  whenever  for 
the  purpose  of  executing  that  scheme  the 
postal  establishment  is  used  in  the  statutory 
manner  and  form.  Under  such  a  statute  no 
reason  can  exist  why  a  scheme  or  artifice 
to  defraud  the  United  States  .  .  .  should 
not  be  punishable  thereunder  when  —  per- 
haps especially  when  —  the  United  States 
mail  is  used  in  the  prosecution  of  a  scheme 
to  defraud  the  United  States."  Gouled  v, 
U.  S.,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  506. 

Success  of  scheme  ImmateriaL — The  statute 
does  not  make  the  guilt  or  innocence  of  one 
who  devises  such  a  scheme  dependent  on  its 
actual  success.  Bryon  v.  U.  S.,  (C.  C.  A. 
9th  Cir.  1921)  273  Fed.  769;  Grant  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1920)   26«  Fed.  443. 

Pecuniary  loss  to  government. — An  agree- 
ment to  defraud  need  not  contemplate  any 
pecuniary  loss  on  the  part  of  the  govern- 
ment. Gouled  17.  U.  S.,  (C.  C.  A.  2d  Cir. 
1921)    273  Fed.  506. 

Impossibility  of  execution  of  scheme. — 
The  objection  that  on  its  face  the  scheme 
was    impossible    of   execution    and    that   no 
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one  .would  have  been  deceived  thereby  is 
without  merit.  Byron  «.  U.  S.,  (C.  C.  A. 
9th  Cir.   1921)    273  Fed.  769. 

Erroneous  statement  of  point  of  law. — 
In  a  case  where  it  was  contended  that  an 
erroneous  statement  concerning  a  point  of 
law  was  not  indictable,  it  was  said :  ''  If 
such  a  statement  is  honestly  made,  of  course, 
no  criminal  charge  will  stand;  but  if  there 
is  a  willful  misstatement,  made  deliberately 
and  with  intent  to  deceive,  and  with  a  pur- 
pose to  perpetrate  a  fraud,  it  is  plain  the 
statement  may  become  an  essential  element 
in  crime."  Byron  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1921)  273  Fed.  769. 

False  claim  mailed  by  partner.-^A  person 
who  knows  of  the  preparation  by  his  partner 
of  a  false  claim  for  services  rendered  by 
the  partnership  and  of  the  mailing  of  that 
claim  and  a  letter  accompanying  it  to  the 
person  whom  it  is  sought  to  defraud  may 
be  convicted  under  this  section.  Estelle  v. 
U.  S.,  (C.  C.  A.  5th  Cir.  1920)  268  Fed. 
630. 

4.  Use  of  MaiU   (p.   825) 

Mailing  of  letter,  etc.,  as  element  of 
offense. —  The  mailing  of  any  letter  or  writp 
ing  for  the  purpose  of  executing  the  fraudu- 
lent scheme  is  what  the  statute  makes  an 
element  of  the  offense.  Byron  v.  U.  S.,  (C. 
C.  A.  9th  Cir.  1921)  273  Fed.  769.  See 
also  Smith  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1920) 

267  Fed.  665. 

IV.  Pbocedube 

2.  Indictment 

a.  In  General  (p.  828) 

A  motion  for  a  bill  of  particulars  in  the 
case  of  an  indictment  under  this  section  is 
addressed  to  the  discretion  of  the  court  and 
ordinarily  is  not  reviewable.  Savage  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  270  Fed.  14. 

b.  Scheme  to  Defraud   (p.  828) 

How  alleged. —  It  is  not  necessary  in  an 
indictment  under  this  section  that  the 
scheme  itself  appear  to  be  fraudulent  on 
its  face  or  that  it  alleged  that  any  one  has 
actually  lost  money  or  been  defrauded. 
Rowe   V,   Boyle,    (C.   C.   A.   9th   Cir.    1920) 

268  Fed.  809.  See  also  Tjoeevig  v.  Boyle, 
(C.  C.  A.  9th  Cir.  1920)  268  Fed.  813. 

It  is  not  necessary  to  allege  or  to  prove 
that  the  letters  mailed  in  pursuance  of  the 
scheme  to  defraud  under  this  section  of  the 
Penal  Code  are  calculated  to  be  effective  in 
carrying  out  the  scheme.  Savage  v.  U.  S., 
(C.  C.  A.  8th  Cir.  1920)   270  Fed.  14. 

"  The  particulars  of  the  scheme  are  matters 
of  substance,  and  must  be  set  forth  with 
sufficient  certainty  as  to  its  existence  and 
character  that  the  indictment  will  fairly- 
acquaint  the  defendant  with  the  scheme 
charged  against  him;  but  the  gist  of  the 
offense  in  the  mailing  of  the  letter,  writing, 
or  article  in  pursuance  of  the  scheme,  and 
the  scheme  itself  need  not  be  pleaded  with 
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all  the  certainty  as  to  time,  place,  and  cir- 
cumstance that  la  required  in  charging  the 
gist  of  the  offense,  the  mailing  of  the  matter 
in  execution  or  attempted  execution  of  the 
scheme,"  Savage  r.  fj.  S.,  (C.  C.  A.  8th 
Cir.  1920)   270  Fed.  14. 

Illustrations. —  Where  the.  only  allegation 
in  the  indictment  as  to  the  specific  means  by 
which  defendants  were  to  fraudulently  obtain 
possession  of  the  draft  or  its  proceeds  is 
that  — 

"  By  trickery,  artifice,  chicanery,  cheating, 
and  by  making  false  and  fraudulent  state- 
ments, representations  and  pretenses,  and  by 
other  artifices,  false  representations,  pre- 
tenses and  deceptions,  to  the  grand  jurors 
unknown,  to  the  said  Fred  Kaiser,  the  de- 
fendants would  obtain  possession  of  the  said 
draft,'  etc.,  a  demurrer  challenging  the  suffi- 
ciency of  this  statement  should  be  overruled. 
Grant  v.  U.  S.,  (C.  C.  A.  6th  Cir,  1920) 
268  Fed.  443. 

In  case  of  a  prosecution  under  this  sec- 
tion where  the  substance  of  the  scheme 
charged  was  not  the  mere  use  of  a  corporate 
name  similar  to  the  name  of  an  existing 
association,  but  to  use  it  so  as  to  have  the 
credit  and  reputation  of  the  other  company 
in  order  to  obtain  goods  not  intended  for 
defendant,  and  for  which  he  would  not  pay, 
the  failure  to  allege  that  the  unincorporated 
partnership  or  association,  then  doing  busi- 
ness and  in  actual  operation,  was  duly 
organized,  was  held  not  to  be  prejudicial 
to  the  defendant,  and  make  the  indictment 
fatally  defective,  in  view  of  the  provisions 
oi  R.  8.  sec.  1025  (2  Fed.  Stat.  Ann.  2d 
ed.  p.  681).  Savage  17.  U.  S.,  (C.  C.  A.  8th 
Cir.  1920)  270  Fed.  14. 

An  indictment  has  been  held  sufficient 
under  this  section  where  it  alleges  the  nature, 
etc.,  of  the  scheme  with  sufficient  particu- 
larity to  acquaint  the  defendant  with  the 
value,  etc.,  of  the  charges  made.  Green  v. 
U.  S.,  (CCA.  8th  Cir.  1920)  266  Fed.  779. 

e.  Use  of  Mails    (p.  833) 

Scheme  to  be  effected  through  uae  of 
mails. — ^An  indictment  is  insufficient  which 
charges  that  the  defendant  did  devise  and 
intend  to  devise  t^  scheme  and  artifice  to 
defraud  the  United  States  and  that  in 
furtherance  of  such  scheme  he  used  the 
United  States  mail  to  forward  an  applica- 
tion for  employment  which  contained  false 
and  fraudulent  statements  and  promises,  and 
that  the  purpose  of  the  defendant  in  making 
such  false  representaticms  was  to  defraud 
the  United  States  by  reason  of  his  employ- 
ment by  the  adressee,  thus  exempting  him- 
self frcHn  military  duty  under  the  Selective 
Service  Law  (Act  May  18,  1917,  9  Fed.  Stat. 
Ann.  (2d  ed.)  1136).  Underwood  i*.  U.  S., 
(C.  C.  A.  6th  Cir.  1920)  267  Fed.  412.  The 
court  said:  "At  the  time  alleged  in  the 
indictment  the  Selective  Service  Law  con- 
tained DO  provision  whatever  exempting  an 
employee    of    the    Young    Men's    Christian 


Association  from  its  terms  and  proviaiooa. 
Had  Underwood  succeeded  in  securing  em- 
ployment with  the  Young  Men's  Christian 
Association  through  any  fraudulent  scheme 
or  artifice,  the  fact  that  he  was  so  employed 
would  not  then  in  any  way  have  operated  to 
exempt  him  from  military  duty  under  the 
provisions  of  that  act  or  in  any  way  to 
hinder  or  delay  the  United  States  govern- 
ment  in  raising  an  army  and  navy  for  ita 
defense." 

An  indictment  charging  the  use  of  the 
United  States  mail  in  furtherance  of  a 
scheme  to  defraud  in  that  the  accused  sought 
to  obtain  employment  through  the  mail  on 
the  basis  of  a  salary  and  expenses  by  means 
of  a  letter  containing  false  statements  and 
representations,  is  insufficient  where  the  pri- 
mary purpose  of  the  accused  was  to  secure 
employment,  and  there  is  no  averment  in 
the  indictment  that  he  did  not  intend  to 
perform  any  services  or  that  whatever  serv- 
ices he  might  perform  by  reason  of  such 
employment  would  have  been  of  no  value 
or  of  materially  less  value  than  the  salary 
and  expenses.  Underwood  v.  U.  S.,  (C.  G. 
A.  6th  Cir.  1920)   267  Fed.  412. 

The  use  of  the  mails  in  the  execution  of  a 
scheme  to  defraud  is  held  to  be  sufficiently 
alleged  where  after  setting  forth  the  scheme 
and  its  purpose  the  indictment  further  states 
that  "the  defendant  ...  did  willfully, 
.  .  .  and  for  the  purpose  of  executing 
the  aforesaid  edieme  or  artifice  to  defraud," 
mail  a  writing  styled  an  appeal.  The  court 
said  in  such  a  case:  "Of  course,  it  cannot 
be  said  that  on  its  face  the  paper  called 
notice  of  appeal  indicated  any  intention  to 
defraud  or  was  in  execution  of  such  an  in- 
tention. But  if  one  with  corrupt  intent  has 
devised  a  scheme  to  defraud  by  getting 
money  from  people  through  deceit  and  mis- 
representation, and  for  the  purpose  of  carry- 
ing out  a  described  scheme  or  artifice  puts  a 
writing  in  the  mails,  it  is  not  material 
whether  the  writing  is  valid."  Byron  9. 
U.  S.,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  76©. 

d.  Intent  (p.  834) 

Charging  intent  unnecetsary. —  It  is  not 
necessary  for  an  indictment  to  charge  that 
the  scheme  to  defraud  devised  by  the  de- 
fendants was  intended  to  be  effective  by  the 
use  of  the  post  office  establishment  of  the 
United  States.  Smith  c.  U.  8.,  (CCA. 
8th  Cir.  1920)  267  Fed.  665.  holding  an 
indictment  to  be  sufficient  which  charged 
such  a  scheme  and  that,  for  the  purpose  of 
executing  it,  newspapers  and  letters  were 
placed  and  caused  to  be  placed  by  them  in 
the  post  office  of  the  United  States  to  be 
carried  by  the  post  office  establishment  to 
certain  persons  named  in  the  indictment. 

4.  Trial 
b.  Evidence  and   Instructions    (p.   838) 
Admissibility  in  general. —  On  a  prosecu- 
tion for  conspiracy  to  defraud  by  the  use 
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of  the  mails  great  latitude  is  allowed  in  the 
introduction  of  testimony,  as  in  moKt  in- 
stances the  offense  can  only  be  established 
by  circumstantial  evidence.  Smith  v.  U.  S.| 
(C.  C.  A.  8th  Cir.  1920)   267  Fed.  665. 

DecUrationa  and  admisiions. —  It  is  proper 
to  permit  a  witness  to  testify  to  representa- 
tions made  in  his  presence  by  the  defendant 
to  a  person  named  as  one  of  the  ''  victims  " 
in  the  indictment.  Bryon  r.  U.  S.,  (C.  G. 
A.  9th  Cir.  1921)   273  Fed.  769. 

Intent  —  In  general. —  It  is  competent  to 
show  every  part  and  parcel  of  the  business 
conducted  by  the  defendants,  or  the  method 
of  conducting  it,  calculated  to  shed  light 
on  the  intent  and  purpose  of  its  managers. 
Lefkowitz  t;.  U.  S.,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  664. 

8imilar  schemes. — Evidence  of  participa- 
tion of  the  defendants  in  a  prior  similar 
scheme  to  defraud  has  been  held  admissible 
although  there  is  no  proof  that  the  prior 
scheme  involved  a  use  of  the  mails.  Grant 
t\  U.  S.,  (C.  C.  A.  6th  Cir.  1920)  268  Fed. 
443. 

Documentary  evidence  —  Copies  of  icrit- 
inga. —  In  a  prosecution  under  this  section 
copies  of  writings,  where  the  original  are 
shown  to  have  been  in  the  possession  of  the 
defendant  or  companies  controlled  by  him, 
are  admissible  without  notifying  the  defend- 
ant to  produce  the  originals.  Savage  v. 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)  270  Fed.  14. 

Overt  acts. — The  admission  of  testimony  as 
to  overt  acts  of  some  of  the  defendants  be- 
fore the  conspiring  has  been  established  has 
been  held  to  be  within  the  discretion  of  the 
court.  Smith  t;.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)   267  Fed.  665. 

In  Grant  v.  U.  S.,  (C.  C.  A.  6th  Cir.  1920) 
268  Fed.  443,  special  delivery  letters  and 
telegrams  addressed  to  two  of  the  defend- 
ants were  held  admissible  as  being  acts  ia 
the  furtherance  of  the  scheme  to  defraud. 

Sufficiency.— In  Savage  r.  U.  S.,  (C.  C.  A. 
8th  Cir.  1920)  270  Fed.  14,  the  evidence  was 
held  sufficient  to  sustain  a  conviction  un- 
der this  section  where  the  scheme  charged 
was  the  use  of  a  corporate  name  similar  to 
the  name  of  an  existing  aseociation  so  as 
to  have  the  credit  and  reputation  of  the 
other  company  in  order  to  obtain  good«  not 
intended  for  defendant  and  for  which  he 
would  not  have  to  pay. 

c.  Question  for  Jury   (p.   843) 

Intent  and  puipoae. — The  question  of  in- 
tent and  purpose  are  for  the  jury.  Byron 
r.  U.  S.,  (CCA.  9th  Cir.  1921)  273  Fed. 
769, 

6.  Appeale   (p.  844) 

Inanfficiency  of  evidence  as  to  one  of  sev- 
eral countfl. — A  judgment  of  conviction  un- 
der this  section  will  not  be  reversed  for 
insufficiency  of  the  evidence,  if  it  is  sufficient 
to  support  one  of  several  counts  in  the  in- 
dictment  and  the   penalty    imposed  is   not 


in  excess  of  ihai  which  could  be  imposed 
under  that  count.  Savage  v.  U.  S.,  (CCA. 
8th  Cir.  1920)   270  Fed.  14. 

6.  Appeals  (p.  844) 

Uliere  defendant  was  convicted  on  both 
counts  of  an  indictment  under  this  section 
and  the  judgment  imposed  could  have  been 
inflicted  on  either  count,  the  judgment 
should  not  be  reversed  on  account  of  any 
defect  in  or  failure  of  proof  as  to  one  of 
the  counts  if  tlie  other  count  is  good.  Grant 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1920)  268  Fed. 
443. 

Vol.  VII,  p.  851,  seo.  225.     [First 

ed.,  1909  Supp.,  p.  468.] 

Evidence  —  Different  offence. —  Evidence 
of  a  failure  to  d^K>Bit  money  order  funds 
with  the  depository  designated  is  not  ad- 
missible on  the  trial  of  one  charged  with 
embezzling  postal  funds.  Youmans  v.  U.  S., 
(C.  C.  A.  5th  Cir.  1920)  264  Fed.  426.  The 
court  said: 

"  The  prosecution  offered  In  evidence  rule 
1241  of  the  Postal  Laws  and  Regulations  of 
the  Post  Office  Department,  which  in  sub- 
stance requires  all  postmasters  to  remit 
daily  to  the  depository  designated  by  epe* 
cial  instructions  to  each  office  all  surplus 
money  order  funds,  unless  the  amount  is 
less  than  $50,  in  which  case  no  remittance 
is  required.  The  evidence  was  duly  objected 
to,  on  the  grounds  that  it  was  not  material, 
and  becauee  the  defendant  was  not  charged 
with  failing  or  refusing  to  remit  or  deposit 
money  order  funds  when  required  to  do  so. 
The  defendant  excepted  to  the  overruling 
of  the  objection  and  the  admismon  of  the 
evidence.  Other  evidence  adduced,  con* 
sidered  in  the  light  of  the  existence  of  the 
rule  mentioned,  tended  to  prove  the  de- 
fendant guilty  under  that  part  of  section 
225  of  the  Criminal  C^e,  which  makes  a 
postmaster  guilty  of  embezzlement  if  he 
fails  or  refuses  to  remit  or  deposit  postal 
funds  when  required  to  do  so  by  regulations 
of  the  Post  Office  Department.  The  admis- 
sion of  the  rule  under  the  circumstances 
stated  was  calculated  to  make  the  impres- 
sion on  the  jury  that,  in  determining  the 
question  of  the  defendant's  guilt  or  inno- 
cence of  the  charge  made  in  the  indictment, 
they  could  consider  his  guilt  of  conduct 
other  than  that  so  charged  against  him. 
The  indictment  charged  him  with  willfully 
and  feloniously  converting  to  his  own  use 
ppstal  money  order  funds.  His  guilt  of  con- 
duct other  than  that  charged  was  not  a 
matter  proper  to  be  considered  by  the  jury. 
A  violation  of  the  rule  in  question  was  not 
within  the  issues  to  be  tried.  An  effect  of 
the  admission  of  it  in  evidence  was  to  enable 
the  jury  to  consider  the  defendant's  guilt 
in  a  respect  not  a  proper  subject  of  in- 
quiry in  the  case  on  trial." 


708 


FED.  STAT.  ANN.— 1921  SUPP. 


Transcript. —  The  certificate  attached  to 
the  transcript  must  show  that  it  is  a  true 
copy  of  the  books  of  the  auditor  of  the  Post 
Office  Department.  Youmans  17.  U.  S., 
(€.  C.  A.  5th  Cir.  1920)   264  Fed.  425. 

Vol.  VII,  p.  861,  sec.  237.     [First 

ed.,  1909  Supp.,  p.  472.] 

Transportation  to  Porto  Rico. —  In  Ayala 
D.  U.  8.,  (C.  C.  A.  Ist  Cir.  1S20)  268  Fed. 
296,  it  was  held  that  as  there  was  no  sub- 
stantial evidence  that  the  defendant  had 
broug'ht  or  caused  the  lottery  lists  and 
tickets  to  be  bx  ought  from  Santo  Domingo, 
which  was  an  essential  part  of  the  govern- 
ment's case,  the  conviction  of  the  defendant 
in  the  lower  court  should  be  set  aside.  The 
reasons  for  the  decision  sufficiently  appear 
in  the  following  extract  from   the  opinion: 

"  The  only  evidence  upon  which  the  de- 
fendant was  convicted  was  that  he  was 
found  wdth  these  lists  and  tickets,  and  that 
when  they  were  demanded  from  him  he  threw 
them  overboard.  There  was  no  direct  evi- 
dence, as  stated  by  the  court,  that  he  had 
any  accomplices  aboard  the  Santiago  de 
Cuba,  or  that  he  had  been  in  any  way  con- 
nected with  bringing  the  lists  or  tickets  from 
Santo  Domingo.  There  was  evidence  that 
the  steamer  had  touched  at  San  Juan  and 
Aiayaguez,  upon  the  island  of  Porto  Rioo, 
before  it  came  to  Ponce,  and  from  the  de- 
fendant's possession  of  the  lists  and  the 
lottery  tickets,  and  his  conduct,  the  infer- 
ence could  as  well  have  been  drawn  by  the 
jury  that  the  tickets  and  lists  were  obtained 
at  San  Juan,  or  Mayaguez,  or  that  the  de- 
fendant had  obtained  them  in  the  harbor 
of  Ponce  from  s(»nebodv  aboard  the  steamer 
Santiago  de  Cuba,  as  that  he  had  caused 
them  to  be  brought  from  Santo  Domingo. 
While  it  was  the  province  of  the  jury  to 
weigh  the  evidence,  and  to  draw  all  rea- 
sonable inferences  that  might  be  drcuwn  there- 
from, we  do  not  think,  when  inferences  as 
consistent  with  innocence  as  with  guiH  may 
be  drawn  from  the  proven  facte,  it  can  be 
said  that  there  was  substantial  evidence  to 
support  a  verdict  of  guilty.  The  attempt  of 
the  plaintiff  to  destroy  the  evidence  against 
himself  evidently  had  great  weight  with  the 
jury. 

•*It  is  pointed  out  in  Hickory  t?.  United 
States,  160  U.  S.  408,  416,  16  Sup.  Ct.  327, 
40  L.  ed.  474,  that  evidence  of  acts  of  con- 
cealment '  are  competent  to  go  to  the  jury  as 
tending  to  establish  guilt,  yet  they  are  not  to 
be  considered  as  alone  conclusive,  or  ae  cre- 
ating a  le^al  presumption  of  guilt;  they  are 
mere  circumstances,  to  be  considered  and 
weii'hed  in  connection  with  other  proof,  with 
that  caution  and  circumspection  which  their 
inconclusiveness  when  standing  alone  require.' 

"  In  our  view  of  the  case,  we  do  not  deem 
it  necessary  to  discuss  the  other  errors  as- 
signed, because  we  feel  that  there  was  no 


substantial  evidence  that  the  defendant  had 
brought  or  caused  the  lists  and  lottery 
tickets  to  be  brought  from  Santo  Domingo^ 
which  was  an  essential  part  of  the  govern- 
ment's case." 

Vol.  VII,  p.  863,  sec.  238.     [First 

ed.,  1909  Supp.,  p.  472.] 

Shipments  within  section. — ^This  section  has 
reference  only  to  shipments  by  a  common 
carrier.  One  Truck  Load  of  Whisky  r.  U.  S., 
(C.  C.  A.  6th  Oir.  1921)   274  Fed.  99. 

Vol.  VII,  p.  864,  sec.  239.     [First 

ed.,  1909  Supp.,  p.  473.] 

Transportation  within  prohibition  of  sec- 
tion.— This  section  refers  to  transportation 
by  any  person  as  well  as  by  a  common  car- 
rier. One  Truck  Load  of  Whisky  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  99. 

Vol.  VII,  p.  865,  sec.  240.     [First 

ed.,  1909  Supp.,  p.  473.] 

Relation  to  sections  238  and  239. — This  sec- 
tion must  be  considered  as  in  aid  of  and 
supplemental  to  sections  238  and  239  of  the 
Penal  Laws.  One  Truck  Load  of  Whisky 
f.  U.  S..  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  99. 

Construction. —  In  construing  a  statute  of 
this  character  creating  a  new  offense  the 
rule  applies  that  it  should  not  be  extended 
to  include  acts  which  may  or  may  not  have 
been  within  the  legislative  intent.  One 
Truck  Load  of  Whieky  v.  U.  S.,  (C.  C.  A- 
6th  Cir.  1921)  274  Fed.  99. 

Shipment — What  constitutes, —  Where  the 
owner  of  whisky  did  not  give  up  its  custody 
but  hired  a  truck  and  driver  from  a  firm 
which  was  in  the  business  of  letting  for  hire 
trucks  with  drivers  for  the  transportation 
of  merchandise,  it  was  held  that  in  thus 
carrying  the  whisky  from  one  state  to  ap- 
other  there  was  not  a  shipment  within  the 
meaning  of  the  statute.  One  Truck  I»ad 
of  Whisky  t\  U.  S.,  (C.  C  A.  6th  Cir.  1921) 
274  Fed.  99. 

A  ekipment  as  hagqage  is  within  this  sec* 
tion.  Shannon  v,  Hines,  (1921)  265  Mo. 
Ap<p.  629,  226  S.  W.  283. 

Carrier  excused  from  delivery. — A  carrier 
is  not  liable  for  failure  to  deliver  a  package 
shipped  in  violation  of  this  section.  Shan- 
non V.  Hines,  (1921)  265  Mo.  App.  629,  226 
S.  W.  283. 

Right  to  seise. — "The  trial  court  also  de- 
clared  the  law  to  be  that  if  the  trunk  con- 
tained whisk V  and  was  checked  for  trans- 
portation  as  an  interstate  shipment  then 
the  seizure  of  the  whisky  by  the  United 
States  revenue  officer  and  its  confiscation  by 
him  was  a  proper  and  lawful  act.  This, 
we  think,  is  correct,  at  least  so  far  aa  the 
seizure  is  concerned,  in  view  of  section  2A0, 
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U.  S.  Criminal  Code,  above  quoted,  and  which 
prohibits  any  one  from  shipping  or  causing 
to  be  shipped  from  one  state  to  another  any 
'  package  of  or  package  containing  *  intoxi- 
cants in  a  disguised  or  secret  manner,  and 
which  further  declares  that  '  such  liquora 
shall  be  forfeited  to  the  United  States  and 
may  be  seized/  etc.  AVhether  such  liquor 
could  be  confiscated  without  first  being  con- 
demned by  legal  proceedings  makes  no  dif- 
ference  here,  since  defendant  had  nothing  to 
do  with  the  destruction  of  the  liquor  after 
its  seizure.  The  lawful  seizure  of  the  liquor 
destroys  defendant's  liability  therefor, 
though  its  destruction  was  without  authority 
of  law."  Shannon  t?.  Hines,  (1921)  205  Mo. 
App.  (»»,  226  8.  W.  283,  in  which  case, 
however,  it  was  said,  "the  whisky  could 
readily  have  been  removed  from  the  trunk 
and  its  other  contents.  It  was  so  removed, 
in  fact,  and  destroyed,  and  the  officer  then 
confiscated  and  converted  to  his  own  use 
the  trunk  and  its  entire  contents.  The  same 
was  held  at  the  defendant's  depot  only  a 
day  and  was  then  taken  to  a  private  house, 
and  after  being  kept  there  some  time  was 
a^in  removed,  no  one  knows  where.  This, 
it  seems  to  us,  was  unlawful  and  is  not  justi- 
fied by  the  United  States  statute  above 
quoted,  and  which  did  justify  the  seizure 
of  the  whisky." 

Indictment.—  It  is  held  that  an  indictment 
under  this  section  need  not  allege  that  the 
state  into  which  the  liquor  was  (^hipped  was 
dry  territory,  it  being  declared  that  it  is 
sufficient  answer  to  an  objection  on  such 
ground  to  say  that  the  law  presumes  that 
all  of  the  alleged  conspirators  had  knowl- 
edge of  the  prohibitory  statute  referred  to. 
Richards  v,  U.  S.,  (C.  C,  A.  9th  Cir.  1920) 
264  Fed.  654. 

Evidence.— In  Richards  c.  U.  S.,  (C.  C.  A. 
9th  Cir.  1920)  264  Fed.  654,  the  evidence 
w^as  held  sufiicient  to  show  a  conspiracy  in 
violation  of  this  section. 

Vol.  VII,  p.  890,  sec.  272.     [First 

ed.,  1909  Supp.,  p.  481.] 

III.  Thikd    Pabaoraph 

1.  Lands  Reserved  or  Acquired 

a.  In  General  (p.  896) 

Allegation  of  character  of  public  use.-r 
Brown  v,  U.  S.,  cited  under  this  catchline  in 
1920  Supplement  at  p.  716  was  reversed 
in  (1921)  256  U.  S.  — ,  41  S.  Ct.  501,  65  U. 
S.  (L.  ed.)  — ,  but  not  on  the  point  discussed 
in  the  1920  Supplement.  The  court  however 
referred  to  that  point  in  language  as 
follows : 

"  The  petitioner  was  convicted  of  murder 
in  the  second  degree,  committed  upon  one 
Hermis  at  a  place  in  Texas  within  the  ex- 
clusive jurisdiction  of  the  I'nited  States, 
and  the  judgment  was  affirmed  bv  the  circuit 
court  of  appeahi.     168  C.  C.  A.  258,  257  Fed. 


46.  A  writ  of  certiorari  was  granted  by  this 
court.  250  U.  S.  637,  63  L.  ed.  1183,  39 
Sup.  Ct.  Rep.  494.  Two  questions  are  raised. 
The  first  is  whether  the  indictment  is  suffi- 
cient, inasmuch  as  it  does  not  allege  that 
the  place  of  the  homicide  was  acquired  by 
the  United  States  *  for  the  erection  of  a 
fort,  magazine,  arsenal,  dockyard,  or  other 
needful  building,'  although  it  does  allege 
that  it  was  acquired  from  the  state  of  Texas 
by  -the  United  States  for  the  exclusive  use 
of  the  United  States  for  its  public  purposes, 
and  was  under  the  exclusive  jurisdiction  of 
the  same.  Penal  Code  of  March  4,  1909, 
chap.  321,  §  272,  subd.  3,  35  Stat,  at  L. 
1088,  7  Fed.  Stat.  Ann.  (2d  ed.)  p.  890. 
Constitution,  art.  1,  §  8.  In  view  of  our 
opinion  upon  the  second  point,  we  think  it 
unnecessary  to  do  more  than  to  refer  to  the 
discussion    in   the   court  below  upon   this." 

Vol.  VII,  p.  905,  sec.  273.     [First 

ed.,  1909  Supp.,  p.  481.] 

II.  Justifiable  or  Unjustifiable  Hqhicide 
4.  Self-defense  (p.  900) 

A  person  attacked  by  another  with  a 
knife  does  not,  as  a  matter  of  law,  exceed 
the  bounds  of  lawful  self-defense  if  he  stands 
his  ground  and  kills  his  assailant,  where  he 
has  sufficient  reason  to  believe  that  he  is  in 
imminent  danger  of  death  or  grievous  bodily 
harm   from  his  assailant.     Braun  v.  U.  S., 

(1921)   256  U.  S.  — ,  41  S.  Ct.  501,  65  U.  S. 

(L.  ed.)  618,  reversing  (C.  C.  A.  5th  Cir. 
1919)  257  Fed.  46,  168  C.  C.  A.  258. 

Vol.  VII,  p.  916,  sec.  274.     [First 

ed.,  1909  Supp.,  p.  482.] 

Admissibility  of  evidence. —  See  Sinclair 
t\  U.  S.,  (App.  Cas.  D.  C.  1920)  265  Fed. 
991. 

Instructions. —  In  a  prosecution  for  man- 
slaughter for  causing  the  death  of  a  person 
by  the  negligent  operation  of  an  automobile, 
it  is  not  error  for  the  court  to  refuse  to 
charge  that,  if  the  jury  find  that  the  proxi- 
mate  cause  of  the  death  was  the  breaking 
of  a  part  of  the  steering  wheel  of  the  auto- 
mobile thereby  rendering  it  useless,  they 
should  acquit,  since  such  a  charge  omits  the 
element  of  the  defendants'  carelessness.  Nor 
is  it  error  for  the  court  to  refuse  to  give 
an  instruction  substantially  covered  by  one 
already  given  on  its  own  motion.  Sinclair 
t;.  U.  S.,   (App.  Cas.  1920)   265  Fed.  991. 

Vol.  VII,  p.  936.  sec.  288.     [First 

ed.,  1909  Siipp.,  p.  485.] 

Guilty  knowledge. —  The  essence  of  the 
offense  penalized  by  this  section  is  guilty 
knowledge,  and  such  knowledge  may  be 
brought  home  to  the  defendant  by  circum- 
stantial evidence.  Degnan  r.  U.  S.,  (C.  C. 
A.  2d  Cir.  1921)   271  Fed.  291. 
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Vol.  VII,  p.  945,  sec.  292.    [First 

ed.,  1909  Supp.,  p.  486.] 

II.  Endeavor  to  Make  Revolt  (p.  947) 

Agreement  to  refuse  to  obey  orders. — 
This  section  covers  an  endeavor  or  con- 
spiracy to  make  a  revolt  by  such  combina- 
tion and  co-operation  in  refusal  to  obey  as 
deprives  the  master  of  his  authority  and 
command  or  amounts  to  resistance  or  pre- 
vention of  his  free  and  lawful  exercise  of 
his  authority  and  command.  Thus,  the 
agreement  of  the  entire  crew  of  a  ship 
anchored  in  a  port  of  refuge  before  the  end 
of  a  voyage  to  refuse  to  obey  the  orders  of 
the  master,  and  their  united  action  in  carry- 
ing out  the  agreement  while  remaining  on 
board,  is  endeavoring  to  make  a  revolt. 
Hamilton  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1920) 
2^8  Fed.   15.     The  court  said: 

"  This  was  not  usurpation  of  the  command 
from  the  master,  for  there  was  no  effort  to 
take  charge  of  the  ship.  But  evidently  it 
was  a  successful  endeavor  to  deprive  him  of 
authority  and  conunand  on  board,  and  to 
resist  and  prevent  him  in  the  free  and  law- 
ful exercise  of  his  command.  The  united 
action  of  a  crew  in  refusing  to  yield  obedi- 
ence to  the  lawful  command  of  the  master 
deprives  him  of  the  authority  and  command 
he  was  in  duty  bound  to  exercise.  This  is 
as  much  resistance  and  prevention  of  the 
free  and  lawful  exercise  of  his  authority  and 
command  as  an  undertaking  by  a  crew  to 
deprive  him  of  any  inanimate  instrumentality 
necessary  to  the  command  and  management 
of  the  ship.  A  master  may  have  possession 
of  the  ship  alone,  but  he  cannot  be  in  com- 
mand of  it  if  the  crew  unite  in  refusing  to 
carry  out  his  orders." 

Mistaken  belief  or  ignorance  of  crew  as 
defense. —  Regarding  this  question  the  court, 
in  Hamilton  t\  U.  S.,  (C.  C.  A.  4th  Cir. 
1920)  268  Fed.  16,  said: 

''  There  is  authority  for  the  position  that 
seamen's  refusal  to  obey  the  master  under 
mistaken  belief,  having  reasonable  founda- 
tion, in  the  existence  of  a  fact  which,  if  it 
existed,  would  justify  their  refusal,  is  not 
criminal.  United  States  v.  Givings,  25  Fed. 
Cas.  1331.  But  the  defendants  were  ignorant 
of  no  fact  necessary  to  constitute  the  crime. 
The  most  that  can  be  said  for  them  is  that, 
in  doing  the  acts  which  constituted  crime, 
they  deliberately  took  the  risk  of  their  own 
opinion  of  the  law,  in  the  face  of  the  warn- 
ing of  the  master  and  the  American  consul. 
It  is  not  even  claimed  that  they  were  ignor- 
ant of  the  existence  of  the  statute,  but  only 
that  they  relied  on  their  own  construction  of 
it,  that  they  were  entitled  to  discharge 
before  they  had  reached  the  port  of  destina- 
tion merely  because  the  term  of  6  months 
had  expired,  which  we  have  seen  was  with- 
out reasonable  foundation  in  the  language 
of  the  statute  or  in  the  decisions  of  the 
courts.     Confidence  in  their  construction  of 


the  statutes  may  be  a  ground  for  such 
judicial  clemency  as  was  actually  exercised 
in  this  case  —  the  sentence  being  two  days' 
imprisonment  and  a  fine  of  $50,  without 
costs  —  or  for  executive  clemency.  It  is  not 
a  ground  of  acquittal." 

Vol.  VII,  p.  951,  sec.  293.     [First 

ed.,  1909  Supp.,  p.  486.] 

Agreement  to  refuse  to  obey  commands. — 
This  section  covers  the  offense  of  revolt  bv 
such  combination  and  co-operation  in  re- 
fusal to  obey  as  deprives  the  master  of  his 
authority  and  command  or  amounts  to  re- 
sistance or  prevention  of  his  free  and  law- 
ful exercise  of  his  authority  and  conunand. 
Hamilton  v.  U.  S.,  (C.  C.  A.  4th  Cir.  1920) 
268  Fed.  15. 

Vol.  VII,  p.  976,  sec.  328.     [First 

ed.,  1909  Supp.,  p.  494.] 

III.  Inman  Reservation   (p.  978) 

Jurisdiction. — A  federal  court  has  no  juris- 
diction of  a  Coeur  d'AIene  Indian  charged 
with  the  murder  of  another  member  of  the 
same  tribe  within  the  limits  of  the  Coeur 
d'Alene  Indian  reservation  in  Idaho.  Eugene 
Sol  Louie  V.  U.  S.,  (C.  C.  A.  9th  Cir.  1921) 
274  Fed.  47. 

Vol.  VII,  p.  984,  sec.  332.     [First 

ed.,  1909  Supp.,  p.  495.] 

Offenses  against  internal  revenue. —  Under 
this  section  which  makes  one  a  principal 
who  at  the  common  law  would  have  been  an 
accessory  before  the  fact,  it  has  been  held 
that  a  physician  who  issues  a  prescription 
which  is  illegal  under  the  Harrison  Narcotic 
Law  [4  Fed.  Stat.  Ann.  (2d  ed.)  p.  177] 
may  be  prosecuted  and  convicted  as  a  prin- 
cipal, and  in  such  a  case  it  is  not  necesvsary 
to  set  out  the  facts  by  which  he  aided  or 
advised  and  procured  the  commission  of  the 
crime.  Harris  t?.  U.  S.,  (C.  C.  A.  2d  Cir. 
19^>l)   273  Fed.  785. 

Keeping  house  of  ill  fame  in  violation  of 
Selective  Service  Act. — A  person  charged 
with  having  set  up  a  hotel  as  a  house  of 
ill  fame  and  with  being  the  keeper  of  it 
was  held  to  be  liable  as  a  principal  regard- 
less of  whether  he  was  the  owner  or  lessee 
of  the  hotel  or  a  participant  in  its  conduct. 
Hunter  r.  U.  S.,  (C.  C.  A.  4th  Cir.  1921) 
272  Fed.  235. 

Indictment. —  In  a  prosecution  under  this 
section  for  aiding  and  abetting  in  a  viola- 
tion of  section  2  of  the  Harrison  Act  the 
acts  of  the  principal  beci>me  the  acts  of  the 
accessory  or  aider,  and  such  accessory  may 
be  charged  in  the  indictment  as  having  done 
the  act  himself,  and  punished  accordingly, 
and  exceptions  in  that  act  in  favor  of  physi* 
cians  need  not  be  negatived.  Di  Preta  r. 
U.  S.,  (CCA.  2d  Cir.  1920)   270  Fed.  7i 
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1919   Supp.,   p.   291.      [Making  or 

presenting  false  claims,  etc.] 
Allegation   of   ownership. — An   indictment 
for    conspiracy   to   violate    this    section    by 


purloining  property  from  railroad  cars  which 
alle;^d  ownership  in  the  government  was 
held  sufficient,  the  government  at  the  time 
being  in  Control  of  the  railroads.  Fowler 
V.  V.  S.,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  16. 


PORTO  RICO 


Vol.  VII,  p.  1267,  sec.  14.     [First 

ed.,  vol.  V,  p.  767.] 

Procedure  and  rights  in  bankruptcy  pro- 
ceedings tinder  Law  of  Procedure  of  1886  in 
Porto  RicOy  see  Franceschi  v.  Mercado,  (C. 
C.  A.  let  Cir.  1920)   269  Fed.  954. 

Vol.  VII,  p.  1273,  sec.  33.     [First 

ed.,  vol.  V,  p.  772.] 

Presumption  as  to  appointment  and  con- 
firmation of  judge. —  Wliere  an  objection 
was  raised  that  the  district  judge  of  Porto 
Rico  was  without  juriBdiction  as  his  appoint- 
ment had  not  been  confirmed,  it  was  said: 
**  The  last  assignment  of  error  is  that  Judge 
Sepulveda  was  without  jurisdiction  to  try 
the  case.  The  Supreme  Court  found  that 
there  was  no  evidence  that  the  appointment 
of  Judge  Sepulveda  had  not  been  confirmed 
when  he  heard  the  case,  and  in  this  we 
concur.  It  is  true  that  he  announced  that 
he  had  notice  of  his  appointment,  but  had 
not  been  notified  that  the  appointment  had 
been  confirmed;  but,  if  it  had  not  been  con- 
firmed, this  could  have  been  easily  proven. 
This  was  not  done,  and  the  presumption 
must  stand  that  he  had  been  legally  appointed 
and  confirmed.'*  Fordham  v.  Marrero,  (C. 
C.  A.  1st  Cir.  1921)   273  Fed.  61. 


1918  Supp.,  p.  626,  sec.  41. 

Jurisdiction  —  Diversity  of  cituien$hip  of 
parties. —  The  District  Court  of  the  United 
States  for  the  District  of  Porto  Rico  has  no 
jurisdiction  of  a  suit  by  a  citizen  of  Spain 
domiciled  in  Porto  Kioo  against  a  defendant 
also  resident  in  Porto  Rico.  Diez  v.  Green, 
(C.  C.  A.  lat  Cir.  1920)   26ft  Fed.  890. 

Where  the  defendant  is  a  citizen  of  Porto 
Rico,  to  confer  jurisdiction  on  the  federal 
District  Court,  a  plaintiff  must  allege  and 
prove,  not  only  that  he  is  a  foreign  citizen 
or  a  citizen  of  the  United  States,  but  that 
he  is  not  domiciled  in  Porto  Rico.  Porto 
Rico  R.,  Light,  etc.,  Co.  r.  Diaz  Mor,  (C.  C. 
A.  1st  Cir.  1920)    266  Fed.  516. 

Where  in  an  action  in  the  District  Court 
of  the  United  States  for  Porto  Rico  there 
are  no  allegations  or  proof  that  the  parties 
on  either  side  of  the  controversy  are  citizens 
or  subjects  of  a  foreign  state  or  states  not 
domiciled  in  Porto  Rico,  or  that  thej  are 
citizens  of  a  state,  territory,  or  district  of 
the  United  States  not  domiciled  in  Porto 
Rico,  the  requisite  diversity  of  citizenship 
to  confer  jurisdiction  on  the  federal  District 
Court  for  Porto  Rico  is  wanting.  Vere  v. 
Bianchi,  (C.  C.  A.  1st  Cir.  1920)  266  Fed. 
367,  applying  the  rule  in  an  action  where 
the  complainant  alleged  that  the  plaintifiT 
was  a  citizen  of  the  republic  of  France  now 
residing  in  Porto  Rico  and  that  the  defend- 
ants were  residents  of  Porto  Rico. 
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Vol.  Vlil,  p.  20,  sec.  396.     [First  ed., 
vol.  VI,  p.  6.] 

Mail  track  subject  to  local  speed  regnla- 
tiona. —  The  various  federal  statutes  rela- 
ting to  post  routes  and  the  fixing  of  schedules 
by  the  Post  Office  Department  for  the  carry- 
ing of  the  mails  do  not  prevent  the  applica- 
tion to  a  mail  truck  of  a  state  statute  pre- 
scribing the  maximum  speed  of  automobiles 
on  public  highwavs.  Hall  v.  Com.,  (Va. 
1921)    105  S.  E.  551. 

Vol.  VIII,  p.  46,  sec.  3841.     [First 

ed.,  vol.  V,  p.  798.] 

^  Mail  track  subject  to  local  speed  regula- 
tions.—  The   various   federal   statutes   relat- 


ing to  post  routes  and  the  fixing  of  schedules 
by  the  Post  Office  Department  for  the  carry- 
ing of  the  mails  do  not  prevent  the  applica- 
tion to  a  mail  truck  of  a  state  statute  pre- 
scribing the  maximum  speed  of  automobiles 
on  public  highways.  Hall  v.  Com.,  (Va. 
1921)    105  S.  E.  551. 


Vol.  VIII,  p.  71,  sec.  1.     [Clerks  and 

carriers    graded,    etc.]      [First 

ed.,  1909  Supp.,  p.  522.] 

Redaction  of  salaries  of  letter  carrien. — 
See  annotation  under  Vol.  VIII,  p.  95i{,  sec. 
6,  infra.,  p.  727. 
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Vol.  VIII,  p.  98,  sec.  14.     [First  ed., 
vol.  V,  p.  830.] 

Constitutionality  .-^Federal  legialation  con- 
ferring upon  the  Postmaster  General  power 
to  revoke  the  second-class  mail  privilege  en- 
joyed by  a  newspaper  which  that  official 
finds,  after  a  hearing  fairly  conducted, 
systematically  to  have  contained  false  reports 
and  false  statements  published  with  intent 
to  interfere  with  the  success  of  the  military 
operations  of  the  federal  government,  to 
promote  the  success  of  its  enemies,  and  to 
obstruct  its  recruiting  and  enlisting  service, 
in  violation  of  the  Espionage  Act  of  June 
16,  1917  [1918  Supp.  Fed.  Stat.  Ann.  120 
et  seq.],  is  not  unconstitutional,  either  as 
not  affording  the  publisher  a  trial  in  a  court 
of  competent  jurisdiction,  or  as  infringing 
the  constitutional  freedom  of  speech  and 
press,  or  as  taking  property  without  due 
process  of  law.  U.  S.  v.  Burleson,  (1921) 
256  U.  S.  407,  41  8.  Ct.  862,  65  U.  S.  (L. 
ed,)  — ,  KffirnUng  (1919)  49  App.  Cas.  (D. 
C.)   26,  258  Fed.  282. 

Revocation  of  priyilege. — Admission  to 
second-class  mail  privileges  is  obtained  for 
a  publication  only  by  a  permit  issued  by 
the  Postmaster  General  after  a  hearing  and 
upon  a  showing  made,  satisfactory  to  him 
or  his  authorized  assistants,  that  it  con- 
tains and  will  continue  to  contain  only  mail- 
able matter,  and  that  it  will  meet  the  various 
statutory  and  other  requirements. 

The  power  of  the  Postmaster  General  to 
suspend  or  revoke  second-class  mail  privi- 
leges is  a  necessary  incident  to  his  power  to 
grant  such  privileges. 

If  a  newspaper  enjoying  second-class  mail 
privileges  comes  to  be  so  edited  that  it  con- 
tains other  than  mailable  matter,  it  is  the 
plain  intention  of  Congress  that  it  shall  no 
longer  be  carried  as  second-class  mail.  U. 
a  r.  Burleson,  (1921)  256  U.  S.  407,  41 
8.  Ct.  362,  65  U.  S.  (L.  ed.)  — ,  affirming 
(1919)  49  App.  Cfts.  (D.  C.)  26,  258  Fed. 
282. 

VioUtioB  of  Espionage  Act — Authority 
to  revoke  the  second-class  mail  privileges  of 
A  newspaper  which,  contrary  to  the  Espion- 
age Act  of  June  16,  1917  [1918  Supp.  Fed. 
Stat.  Ann.  p.  120  et  seq.],  systematically 
contained  false  reports  and  false  statements, 
published  with  intent  to  interfere  with  the 
success  of  the  military  operations  of  the 
federal  government,  to  promote  the  success 
of  its  enemies,  and  to  obstruct  its  recruiting 
and  enlistment  service,  was  conferred  upon 
the  Postmaster  General,  not  merely  as  to  a 
single  issue  of  such  paper,  but  until  a  proper 
application  and  showing  shall  be  made  for 
a  renewal  of  such  privilege,  by  the  provision 
of  title  12  of  that  act  that  any  newspaper 
published  in  violation  of  any  of  its  terms 
shall  be  '*  nonmailable,"  and  shall  not  be 
"oonveyed  in  the  mails  or  delivered  from 


any  postoffice  or  by  any  letter  carrier,*'  when 
read  in  connection  with  the  declaration  of 
R.  S.  I  396  [8  Fed.  Stat.  Ann.  (2d  ed.\ 
20],  that  it  is  the  duty  of  the  Postmabter 
General  to  superintend  regularly  all  the 
business  of  the  Post  Office  Department,  and 
to  execute  all  laws  relating  to  the  postal 
service,  and  with  the  federal  legislation 
classifying  the  mails,  which  deals  only  with 
"mailable  matter."  U.  S.  r.  Burleson, 
(1921)  265  Fed.  407,  41  S.  Ct.  362,  66  U.  S. 
(L.  ed.)  — ,  affirming  (1919)  49  App.  Cas. 
(D.  C.)   26,  268  Fed.  282. 

Hearing  before  revocation. — ^A  newspaper 
publisher  whose  second-class  mail  privileges 
have  been  revoked  for  the  publication  of 
articles  that  offended  against  the  Espionage 
Act  of  June  16,  1917  [191d  Supp.  Fed.  SUL 
Ann.  120  et  seq.],  was  accorded  a  hearing 
which,  if  fairly  conducted,  satisfies  the  re- 
quirements of  due  process  of  law,  where  due 
notice  was  given  of  the  time  and  character 
of  the  hearing,  the  publisher  was  represented 
thereon  by  its  president,  and,  so  far  as  ap- 
pears, all  that  it  desired  to  say  or  offer 
was  heard  and  received.  U.  S.  v.  Burleson, 
( 1921 )  266  U.  S.  407,  41  8.  Ct.  362,  66  U.  & 
(L.  ed.)  — ,  affimUng  (1919)  49  App.  Cas. 
(D.  C.)  26,  258  Fed.  282. 

Review  of  revocation. —  The  conclusion  of 
the  Postmaster  General  that  the  second-class 
mail  privileges  of  a  newspaper  should  be 
revoked,  which  rests  upon  his  finding,  after 
a  hearing  fairly  conducted,  that  such  news- 
paper has  systematically  contained  false  re- 
ports and  false  statements  published  with 
the  intent  to  interfere  with  the  military 
operation  of  the  federal  government,  to  pro* 
mote  the  success  of  its  enemies,  and  to  ob- 
struct its  recruiting  and  enlistment  service, 
in  violation  of  the  Espionage  Act  of  June 
16,  1917  [1918  Supp.  Fed.  Stat.  Ann.  p.  120 
et  seq.],  will  not  be  disturbed  by  the  courts 
unless  they  are  clearly  of  the  opinion  that 
his  conclusion  is  wrong.  U.  S.  v.  Burleson, 
(1921)  256  U.  S.  407,  41  8.  Ct  352,  65 
U.  S.  (L.  ed.)  —,  affirming  (lftl9)  40  App. 
Cas.    (D.  C.)   26,  268  Fed.  282. 

Vol.  VIII,  p.  137,  sec.  3929.    [First 

ed.,  vol.  V,  p.  872.] 

III.   ASCiaiTAlTfMIINT      AKD      DETKBUINATlDir 

BT  Postmaster  Genehal  (p.  143) 

Scope  of  Postmaster  General's  anthority.— 

It  was  not  the  design  of  this  section  and 
R.  S.  sec.  4041  [8  Fed.  Stat.  Ann.  (2d  ed.) 
231 J  to  vest  the  Postmaster  General  with 
authority  to  determine  between  contradictory 
views  held  in  apparent  good  faith  upon  a 
8ubject  the  merits  or  demerits  of  which  may 
fairly  be  said  to  be  a  matter  of  opinion 
among  those  who  ought  to  know.  Leach  v. 
Carlisle,  (C.  C.  A.  7th  Cir.  1920)  267  Fed.  61. 
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Vol.  VIII,  p.  163,  sec.  3962.    [First 

ed.,  vol  V,  p.  893.] 
Mail  track  subject  to  local  speed  nsgula- 
tions. — The  various  federal  statutes  relat- 
ing to  post  routes  and  the  fixing  of  sched- 
ules by  the  Post  Office  Department  for  the 
carrying  of  the  mails  do  not  prevent  the 
applicatioa  to  a  mail  truck  of  a  state  stat- 
ute prescribing  the  maximum  speed  of  auto- 
mobiles on  public  highways.  Hall  v.  Com., 
(Va.    1921)    105   S.   E.   561. 

Vol.  VIII,  p.  181,  sec.  8.     [First  ed., 

1914  Supp.,  p.  321.] 
Readjustment  of  compensation  by  Post- 
master General  as  discretionary. —  The 
Postmaster  General  has  exclusive  jurisdiction 
to  readjust  the  compensation  of  star  route 
and  screen-wagon  contractors  under  this  sec- 
tion, and  unless  there  has  been  a  clear  abuse 
of  his  official  discretion  the  court  hae  no 
jurisdiction  to  consider  the  claim.  Thus, 
where  a  mail  contract  provides  for  increases 
in  the  mails,  increased  service,  and  neces- 
sary additional  trips,  and  increases  caused 
by  the  establishment  of  the  parcel  post  sys- 
tem are  not  so  great  as  to  materially  change 
the  contract,  the  contractor  cannot  main- 
tain an  action  for  additional  compensation. 
Halstead  v,  U.  S.,  (1920)   55  Ct.  CL  317. 

Vol.  VIII,  p.  181,  sec.  3964.    [First 

ed.,  vol.  V,  p.  900.] 
Mai]  truck  subject  to  local  speed  regula- 


tions.— The  various  federal  statutes  relating 
to  post  routes  and  fixing  of  schedules  by 
the  Post  Office  Department  for  the  carrying 
of  the  malls  do  not  prevent  the  applioatioa 
to  a  mail  truck  of  a  state  statute  prescrib- 
ing the  maximum  speed  of  automobiles  on 
public  highways.  Hall  v.  Com.,  (Va.  1921) 
105  S.  E.  551. 

Vol.  VIII,  p.  182,  sec.  3965.    [First 

ed.,  vol.  V,  p.  901.] 
Mail  truck  subject  to  local  speed  regula- 
tions.— The  various  federal  statutes  relating 
to  post  routes  ai^d  the  fixing  of  schedules 
by  the  Post  Office  Department  for  the  carry- 
ing of  tihe  mails  do  not  prevent  the  applica- 
tion to  a  mail  truck  of  a  state  statute  pre- 
scribing the  maximum  speed  of  automobiles 
on  public  highways.  Hall  t*.  Com.,  (Va. 
1921)    105  S.  £.  551. 

Vol.  VIII,  p.  205.  [Readjustment  of 
rates,  etc.]  [First  ed.,  1909 
Supp.,  p.  523.] 

Purpose  of  act. — ^To  «ame  effect  as  1918 
Supplement  annotation,  see  Mo.,  etc.,  R.  Co. 
V.  U.  S.,  (1920)   55  Ct.  CI.  406. 

1918  Supp.,  p.  639,  sec.  1. 

A  state  statute  passed  to  take  advantage 
of  the  provisions  of  this  act,  was  sustained 
and  construed  in  Williamson  County  t\ 
Franklin,  etc..  Turnpike  Co.,  (1«21)  143 
Tenn.  628,  228  8.  W.  714. 
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Vol.  VIII,  p.  277,  sec.  5539.    [First 

ed.,  vol.  VI,  p.  35.] 

Compensation  to  prison  officers. —  Under 
this  section  &nd  several  California  statutes 
it  has  been  held  that  "  all  moneys  coming 
into  the  hands  of  the  sheriff  for  the  sup- 
port of  federal  prisoners  i9  for  the  urc  of 
the  county,  and  that  it  was  and  is  the  duty 
of  the  sheriff  to  account  for  and  pay  over 
to  the  county  treasurer  all  money  so  re- 
ceived by  him,  and  to  put  in  his  claim  to 
the  county  for  expenses  incurred  for  support 
of  federal  prisoners  in  the  same  manner  and 
at  the  same  rates  as  for  prisoners  committed 
by  the  state  of  California,  and  that  it  is 
the  function  of  the  board  of  supervisors,  as 
the  constituted  business  agents  of  the  <5ounty, 
to  contract  with  the  federal  authorities  as 
to  the  compensation  to  be  demanded  for 
caring  for  federal  prisoners  while  confined 
iu  the  county  jail."  Los  Angeles  County  v. 
Cline,   (Cal.  1921)   197  Pac.  67. 


Vol.  VIII,  p.  278,  sec.  5541'.    [First 

ed.,  vol.  VI,  p.  36.] 
Sentence  of  one  year  or  lest. — ^This  section 
only  authorizes  imprisonment  in  a  peniten- 
tiary where  the  imprisonment  is  for  a  longer 
term  than  one  year.  Braden  v.  U.  S., 
(O.  C.  A.  8th  Cir.  1920)   270  Fed.  441. 

Vol.  VIII,  p.  295,  sec.  1.     [UnUed 

states  Penitentiary  at  Atlanta, 

etc.]  [First  ed.,  vol.  VI,  p.  30.] 
Penona  convicted  of  infamous  criniM. — 
A  person  convicted  in  a  United  States  court 
of  an  infamous  offense  may  be  sentenced  for 
a  year  or  more  at  Atlanta  although  there  is 
no  provision  for  hard  labor  imposed  in  de- 
fining the  punishment  for  such  offense. 
Rogers  v.  Desportes,  (£.  D.  S.  C.  1920)  208 
Fed.  83,  affirmed  (C.  C.  A.  4th  Cir.  1920) 
268  Fed.  308. 
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PUBLIC  CONTRACTS 


Vol.  VIII,  p.  355,  sec.  3733.    [First 

ed.,  vol.  VI,  p.  119.] 

'  notice  of  vestricted  cost.— The  provisione 
of  this  section,  R.  S.  sec.  3732,  and  the  Act 
of  June  30,  1906,  ch.  3014,  sec.  9  [3  Fed. 
Stat  Ana.  (2d  ed.)  153],  prohibit  the  mak- 
ing of  a  contract  with  the  United  States 
for  work  in  excess  of  a  specific  appropria- 
tion therefor  by  Congress,  and  where  a 
contractor  enters  into  an  «igreement  for  euch 
work  he  must  be  held  to  have  notice  of  the 
Iaw,  earpeciallj  where  the  contract  itself  pro- 
vides that  the  work  shall  be  done  "within 
the  limits  of  available  funds."  Sutton  v. 
U.  S.,  (1920)  56  Ct.  CI.  193. 

Vol.  VIII,  p.  374.  [Bonds  of  con- 
tractors, etc.]  [First  ed.,  vol.  VI, 
p.  125.] 

I.  Construction. 

4.  lAbor  and  materials  included. 
III.  Rights  and  liabilities  of  sureties. 
VI.  Action  on  bond. 

I.  Construction 
4.  Labor  and  Materials  Included  (p.  ^79) 

Effect  of  priorities.— This  section  does  not 
affect  the  priority  of  labor  and  materialmen 
recognized  by  the  government  in  a  contract 
for  public  work  entered  into  before  its  adop- 
tion. Belknap  Hardware,  etc.,  Co.  v.  Ohio 
River  Contract  Co.,  (C.  C.  A.  6th  Cir.  1921) 
271  Fed.  144,  reversing  (W.  D.  Ky.  1920) 
264  Fed.  676. 

Transporting  stone. — There  may  be  a  re- 
covery on  the  bond  of  a  public  contractor 
for  the  rent  of  a  derrick  or  lighter  used  in 
transporting  stone  frwn  a  quarry  to  the 
place  of  deposit  designated  in  the  contract. 
U.  S.  f?.  Port  Deposit  Quarry  Co.,  (D.  C. 
Md.  1921)   272  Fed.  698. 

Dredging  necessary  to  enable  barges  to  ap- 
proach a  pier  so  as  to  be  loaded  with  stone 
for  transportation  in  connection  with  the 
construction  of  a  breakwater,  is  within  the 
terms  of  this  section.  tJ.  S.  r.  Taylor  Co., 
(E.  D.  N.  C.  1920)  268  Fed.  635. 

III.    Rights   and   Liabilities  of   Sureties 

(p.  381) 

Subrogation. — ^Where  the  bonding  company 
although  it  meets  its  obligation  in  tlie  full 
amount  of  the  penal  sum  does  not  by  so  do- 
ing discharge  the  claims  of  materialmen  in 
full  it  cannot  stand  in  their  stead  as  a  gen- 
eral creditor,  and  prove  claims  for  the  par- 
tial payments  it  made;  but  before  it  can 
claim  reimbursement  for  such  payments  it 
must  wait  until  the  general  creditors  have 
had  their  claims  paid  in  fulL  American 
Surety  Co.  r.  Finletter,  (C.  C.  A.  3d  Cir. 
1921)    274  Fed.   152. 

Befened     payments    due    contractor.— A 


bonding  company  may  under  its  contract 
with  the  contractor  be  entitled  to  deferred 
payments  due  to  the  contractor.  American 
Surety  Co.  v,  Finletter,  (C.  C.  A.  Sd  Cir. 
1921)   274  Fed.   152. 

VI.  Action  on  Bond  (p.  384) 

Action  in  equity. — A  suit  in  equity  can- 
not be  maintained  under  this  action.  Bel- 
knap Hardware,  etc.,  Co.  r.  Ohio  River  Con- 
tract Co.,  (C.  C.  A.  6th  Cir.  1921)  271  Fed. 
144,  reversing  (W.  D.  Ky.  1920)  264  Fed. 
676. 

Final  settlement  of  the  contract.— To  the 
saime  effect  as  the  first  pcuragrapli  of  the 
original  annotation,  see  U.  S.  r.  Arnold, 
(D.  C.  Conn.  1920)  268  Fed.  130,  holding 
that  a  letter  from  the  Bureau  of  Yards  and 
Docks  together  with  other  correspondence 
showed  a  "  final  settlement "  as  of  the  date 
of  the  letter,  and  that  the  final  date  of  set- 
tlement was  not  affected  by  the  fact  that 
a  few  minor  details  which  were  trivial  in 
their  nature  were  considered  subsequent  to 
such  date. 

Staying  suit.— The  fact  that  the  United 
States  in  its  own  right  has  brought  suit  on 
a  bond  is  not  ground  for  staying  a  suit 
brought  by  individuals  in  the  name  of  the 
United  States  in  another  district  U.  S.  c. 
Brown,  (M.  D.  Pa.  1920)  266  Fed.  565,  the 
court  said: 

"Defendant  requests  the  court  to  stay 
proceedings  until  final  determination  of  the 
suit  commenced  in  the  district  of  Vermont, 
upon  the  ground  that  under  the  act  of  Con- 
gress the  United  States  shall  have  priority 
in  the  enforcement  and  coUeoticm  of  its  claim. 
The  United  States  has  not  joined  in  the 
request,  and  as  for  the  defendant  surety 
company,  who  has  obtained  this  rule,  it  is 
enough  to  say  that  the  court  will  see  to  it 
that  it  shall  pay  no  more  than  the  face  of 
the  bond,  whether  to  the  United  States,  or 
the  plaintiff  claimants  or  both,  according 
to  its  liability.  Though  the  claims  of  plain- 
tiffs as  against  the  defendant  contractor  are 
determined  in  this  suit,  the  liability  of  the 
defendant  surety  company  .upon  its  bond 
being  fixed,  the  application  or  apportionment 
of  the  penalty  of  the  bond  in  proportional 
ratio  found  due  eadi  claimant,  including  the 
United  States,  if  necessary,  may  well  be  here- 
after controlled  by  the  court.  .  .  .  Whether 
the  United  States  may  also  maintain  its 
action  in  Vermont,  or  whether  two  actions 
may  be  maintained  at  the  same  time  in  dif- 
ferent places  on  the  same  bond,  one  by  the 
United  States  and  another  by  creditors  of 
the  contractor,  need  not  be  decided  here." 

1919  Supp.,  p.  304,  sec.  1. 

Section  as   repealing   Act  of   Angnat   lo, 
191 7,  ch.  53. — This  act  did  not  repeal  sec- 
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tion  ]Q  of  the  Act  of  August  10,  1917.  ch.  53. 
[1918  Supp.  Fed.  Stat.  Ann.  185. J  U.  S.  v. 
McGrane,  (CCA.  3d  Cir.  1921)  270  Fed. 
761. 

Scope  of  act. — "  If  the  language  of  section 
1  is  to  be  limited  to  such  claims  as  arise 
upon  an  '  agreement '  by  an  officer  or  agent, 
acting  under  the  authority  of  the  Secretary 
of  War  or  of  the  President,  for  the  acquisi- 
tion or  use  of  lands  or  for  damages  resulting 
from  notice  of  such  use,  or  for  the  produc- 
tion, etc.,  of  equipment,  material,  or  sup- 
plies, or  services,  or  facilities,  or  other  pur- 
poses connected  with  the  prosecution  of  the 
war,  then  certainly  claims  arising  outside 
of  any  agreement,  just  as  claims  arising  out- 
side of  any  exercise  of  authority  by  the  Sec- 
retary of  War  or  the  President,  in  the  con- 
duct of  the  war,  would  not  be  repealed  by 
this  statute,  which  provides  for  the  payment 
of  such  '  adjustments '  as  might  be  made 
respecting  these  particular  sorts  of  *  agree- 
ment.' An  '  implied  '  agreement  evidently 
means  an  '  implied '  contract  based  on  an 
*  agreement '  for  the  transaction.  The  other 
lanfruage  of  the  section  contradicts  the  idea 
that  the  words  refer  to  an  entire  obligation, 
into  which  no  element  of  the  meeting  of 
minds  as  to  the  contract  has  entered  at  any 
stage. 

"  .  .  .•  Section  1  authorizes  payment  of 
such  claims  (of  the  nature  covered  by  the 
section)  as  may  be  adjusted  by  the  Secre- 
tary of  War.  The  evident  purpose  of  this 
statute  was  to  protect  those  parties  who 
had  entered  into  contracts  with  the  govern- 
ment, that  had  been  undertaken  in  good 
faith  and  for  immediate  needs,  but  which 
had  not  been  expressly  authorised  by  act 
of  Congress,  or  which  had  not  been  con- 
tracted in  exact  accordance  with  the  statute 
law. 

"  Contracts  of  this  sort  were  thus  validated 
and  payment  provided  for,  when  in  effect 
agreed  upon  and  approved  by  the  Secretary 
of  War  and  recommended  for  payment.  Such 
claims  could  not  be  paid,  except  under  this 
statute.  Decisions  of  the  Comptroller  of  the 
Treasury,  vol.  25,  part  2,  p.  398.  Tn  order 
to  come  under  this  statute  they  must  be  filed 
with  the  Secretary  of  War  before  July  31, 
1919."  Benedict  t\  U.  S.,  (E.  D.  X.  Y.  1920) 
271  Fed.  714. 

Time  for  filing. —  In  order  to  come  within 
this  statute  claims  which  could  not  be  other- 
wise paid  except  by  virtue  of  its  terms  must 
be  filed  with  the  Secretary  of  War  before  the 
date  fixed  by  the  statute.  Benedict  r.  U.  S., 
(E.  D.  N.  Y.  1920)    271  Fed.  714. 

Claims  affected  by  failure  to  file.— The 
failure  to  file  claims  which  could  not  be  paid 
except  under  this  statute  forecloses  only 
those  claims  which  would  not  be  paid  under 
this  law  unless  allowed  by  the  Secretary  of 
War.  If  other  statutes  provide  for  a  method 
of  collection,  then  the  parties  would  not  be 
foreclosed  from  all  «hance  of  recovery,  but 


they  would  be  foreclosed  from  taking  theee 
claims  up  with  the  Secretary  of  War  and 
obtaining  judgment  from  the  Treasurer  of 
the  United  States  on  his  certificate.  Bene- 
dict V.  U.  S.,  (E.  D.  K.  Y.  1920)  271  Fed. 
714,  wherein  it  was  said: 

"General  jurisdiction  of  the  Court  of 
Claims  includes  matters  from  many  other 
branches  of  the  government  than  the  War 
Department  Section  10  of  the  Fuel  and 
Food  Act  relates  to  supplies  for  the  army 
and  navy.  Section  1  of  the  Act  of  March  i, 
1919,  is  limited  te  settlements  by  the  Sec- 
retary of  War  for  matters  occurring  imder 
his  authority,  or  that  of  the  President,  in 
conducting  the  war.  The  general  authority 
of  the  President  dn  the  conduct  of  the  war 
would  include  the  maintenance  of  the  navy 
or  any  other  public  use  connected  with  the 
common  defense.  Thus  the  Secretary  of 
War  may  have  been  given  authority  by  sec- 
tion 1  to  adjust  the  requisitioning  of  sup- 
plies by  an  officer  of  the  navy,  or  even  by 
an  officer  of  some  other  department,  as,  for 
instance,  the  Department  of  State,  in  con- 
nection with  the  prosecution  of  the  war,  for 
the  purpose  of  the  oommon  defense.  But  all 
such  claims  are  for  property  obtained  under 
an  *  agreement  *  which  '  has  not  been  exe- 
cuted in  the  manner  prescribed  by  law.' 

"A  requisition,  like  a  taking  by  eminent 
domain,  is  not  a  taking  under  agreement. 
Acquiescence  on  the  part  of  a  loyal  citizen  to 
the  taking  of  his  property  by  the  sovereign 
is  not  the  equivalent  of  the  making  of  a 
contract,  or  the  entering  into  of  an  agree- 
ment, in  the  legal  sense  of  that  term,  for 
the  obtaining  of  the  property  in  question. 
A  requisition  is  a  one-sided  exercise  of 
authority,  which  depends  either  upon  force 
or  the  acquiescence  and  loyalty  of  the  owner 
of  the  property  requisitioned,  in  order  to 
accomplish  the  taking.  Whether  protest  be 
entered  or  not,  the  obligation  to  repay  is  the 
same." 

1919  SupPvP- 305,  sec.  2. 

Section  as  repealing  Act  of  August  xo, 
1917,  chap.  53. —  This  section  does  not  repeal 
the  Act  of  August  10,  1917,  chap.  53,  sec.  10, 
fl918  Supp.  Fed.  Stat.  Ann.  185],  giving 
jurisdiction  over  claims  for  property  requi- 
sitioned for  war  purposes  to  the  District 
Courts  or  the  Court  of  Claims.  Benedict  «. 
U.  S.,  (E.  D.  N.  Y.  1920)  27  Fed.  714. 

Decision  of  Secretary  of  War  as  condition 
precedent  to  bringing  suit. —  Section  1  of 
this  act  requires  that  all  claims  filed  there- 
under must  be  finally  decided  by  the  Secre- 
tary of  War  before  suit  can  be  brought 
thereon  in  the  Court  of  Claims,  and  that 
such  suit  must  be  brought  in  the  manner  pre- 
scril)ed  by  this  Act.  The  claim  should  not 
be  transmitted  to  the  court  under  Judicial 
C^e,  sec.  148  [6  Fed.  Stat.  Ann.  (2d  ed.) 
662].  U.  S.  Bedding  Co.  v.  U.  8.,  (1020) 
55  Ct.  a.  459. 
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Vol.  VIII,  p.  407,  sec.  3701.    [First 

ed.,  vol.  VI,  p.  143.] 

Exemption  abaolute.— "  The  effect  of  this 
statute,  we  think,  must  be  that  in  any 
scheme  of  state  or  municipal  taxation  such 
securities  must  be  eliminated  from  consid- 
eration In  any  equation  to  reach  the  taxable 
property,  or,  at  least,  when  they  are  included, 
compels  a  deduction  as  such  for  the  amount 
of  the  exempt  bonds."  Waco  v.  Amicable  L. 
Ins.  Ck).,  (Tex.  1921)  23Q  S.  W.  698. 

1918  Supp.,  p.  675,  sec.  1. 

Interim  negotiable  certificates.— "  We  hold 
this  provision  gave  the  Secretary  of  the 
Treasury  power,  as  one  of  the  terms  and 
conditions  subject  to  which  he  might  issue 
said  bonds,  to  first  iesue  negotiable  interim 
oertfioates  therefor.  They  were  appropriate 
and  adapted  to  expedite  the  raising  of  the 
funds  by  the  sale  of  the  bonds  for  cash  in 
advance,  and  the  subsequent  delivery  of  the 
bonds,  when  prepared.  The  bonds  them- 
selves were  to  be  negotiable,  and  to  give  the 
subscribers  of  such  bonds  negotiable  certifi- 
cates therefor  would,  and  without  doubt  did, 
greatly  facilitate  subecriptions  for  the  bonds, 
in  that  the  subscribers  would  receive,  when 
they  paid  their  money  to  the  government,  a 
negotiable  obligation  of  the  government, 
which  would  pass  current  and  be  as  valuable 
as  the  bonds  they  subscribed  and  paid  for, 
and  which  they  could  use  in  place  of  and 
with  equal  facility  as  the  bonds,  until  they 
received  aucE  bonds."  Security  Nat.  Bank  t\ 
People's  Bank,  (Mo.  1921)  230  S.  W.  87, 
wherein  it  was  further  said: 

"  But  it  is  said  by  learned  counsel  that,  in 
order  to  make  such  certificates  negotiable, 
the  terms  used  therein  should  conform  to 
the  common  law  or  to  the  statute  law  of  the 
state  where  lemied,  which,  in  this  state,  re- 
quired an  instrument  to  be  payable  at  a 
certain  time,  and  in  money,  in  order  to  be 
negotiable.  Whereas,  these  certificates  called 
for  the  delivery  of  other  obligations  of  the 
government,  to  wit.  Liberty  Bonds,  at  an 
uncertain  time,  to  wit,  when  said  bonds  were 
prepared  and  the  certificates  therefor  sur- 
rendered. 

"  But  we  hold  that  it  is  not  necessary  to 
inquire  of  the  statutes  of  this  state  or*  the 


common  law  of  England  as  to  making  such 
securities  negotiable.     »     •     ♦ 

"What  the  statutes  of  this  state  or  the 
English  common  law  provided  or  required  is, 
therefore,  not  relevant  or  germane  to  the 
question  whether  by  their  terms  said  interim 
certificates  were  negotiable.  The  only  per- 
tinent inquiry  is,  Did  the  government  of  the 
United  States,  through  the  language  used  by 
its  Secretary  of  the  Treasury,  intend  to  make 
tliem  negotiable  —  pa«s  current  from  hand  to 
hand,  from  bearer  to  bearer,  without  indorse- 
ment —  to  be  '  couriers  without  luggage,'  as 
has  been  somewhere  said  by  this  court?  In 
order  to  be  interim  certificates  at  all,  it  was 
necessary  that  they  should  be  exchangeable 
for  bonde  at  some  time  certain  or  uncertain. 
There  was  no  law  of  the  United  States  pro- 
hibiting the  provisiiMis  for  such  exchange 
being  contained  therein,  or  in  any  manner 
prescribing  or  limiting  the  contents  of  such 
certificates  or  any  negotiable  securities  to  be 
issued  by  the  United  States.  Being  author- 
ized by  the  act  of  Congress  to  make  such 
certificates  negotiable,  in  his  diecretion,  if 
the  Secretary  of  the  Treasury  used  language 
intended  to  convev  the  idea  that  thev  were 
to  be  negotiable,  that  is  the  end  of  the  in* 
quiry  and  the  end   of  the  discussion. 

"  We  hold  that  the  Secretary  did  so  intend, 
and  that  such  certificates  were  made  ne<ro- 
tiable  by  their  terms.  Such  certificates 
expressly  provide  that  'Upon  surrender  of 
this  Interim  Certificate  the  bearer  hereof  will 
be  entitled  to  receive,  when  prepared,  defini- 
tive bonds   in   the  amount  of  dollars, 

bearing  interest  from  June  15,  1917.  This 
certificate,  and  all  rights  under  and  by  vir- 
tue hereof,  shall  pass  by  delivery.'  Also, 
that  'there  must  be  no  writing  on  this  cer- 
tificate until  it  ia  presented  for  exchange  for 
bonds.'  tSo  that,  clearly,  the  certificates,  with 
the  title  to  the  bonds  called  for,  were  in- 
tended to  pass  by  delivery  without  indorse- 
ment, the  same  as  a  bond  or  note  payeble  to 
bearer.  It  was,  indeed,  expressly  provided 
that  the  '  bearer '  of  the  certificate  should 
on  its  surrender  be  entitled  to  receive  the 
Liberty  Bonds  mentioned  therein.  Xoth'ntr 
could  be  clearer  than  that  thev  were  int"".l(Hl 

w 

to  be,  and  therefore  they  were  negotiable 
instruments." 
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Vol.  VIII,  p.  491,  sec.  453.    [First 

ed.,  vol.  VI,  p.  212.] 

III.  Conclusiveness   of   decision   of   land   de- 

partment, 

IV.  Supervisory   authority   of   Secretary   of 

Interior. 

III.  Conclusiveness  of  Decision  op  Land 

Department   (p.  493) 

In  general. —  To  the  same  effect  as  the 
first  paraf^aph  of  the  original  annotation, 
see  Muck  t*.  Weyerhaeuser  Timber  Co.,  (C  C. 
A.  9th  Cir.  1921 )   273  Fed.  469. 

Interpretation  of  survey  notea. — A  decision 
of  the  land  department  interpreting  survey 
notes  has  been  held  conclusive  in  a  suit  to 
Aettle  a  disputed  boundary.  Muck  v.  Weyer- 
haeuser Timber  Co.,  (O.  C.  A.  9th  Cir.  1921) 
273   Fed.   469. 

Judicial  notice  will  be  taken  of  a  decision 
of  the  land  department.  Santa  F^  Pac.  R. 
Co.  r.  Payne,  (App.  Cae.  D.  C.  1920)  267 
Fed.  653,  656. 

IV.  Supervisory   Authority   of   Secretary 

OF  Interior   (p.  494) 

Conclusiveness  of  decision. —  The  findings 
of  the  Secretary  of  Interior  in  a  matter 
properly  before  him,  are  binding  on  the 
court-a  unless  there  is  an  absence  of  evidence 
to  support  them.  Stockley  v.  U.  S.,  (C.  C 
A.  6th  Cir.  1921)   271  Fed.  632. 

Review  of  finding  by  register. —  Super- 
vision of  the  action  of  the  local  register 
and  receiver  in  accepting  or  rejecting  final 
entries  of  homesteads  is  vested  by  this  sec- 
tion in  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Interior, 
and  the  fact  that  no  appeal  is  taken  from 
the  action  of  such  registers  and  receivers 
does  not  deprive  them  of  jurisdiction  to 
review  the  same.  Stockley  v.  U.  S.,  (C.  C. 
A.  &th  Cir.  1921)  271  Fed.  632. 

Vol.  VIII,  p.  497,  sec.  458.    [First 

ed.,  vol.  VI,  p.  216.] 

Application  to  Indian  lands. —  The  pro- 
visions of  this  section  are  applicable  to 
patents  in  fee  for  allotted  Indian  lands. 
U.  S.  17.  Caster,  (C.  C.  A.  8th  Cir.  1921) 
271  Fed.  615. 

Recordation  —  Effect. —  When  a  patent  is 
recorded  as  required  by  this  section  the  title 
passes  to  the  grantee  and  the  fact  that'  the 
evidence  of  the  transfer  of  title,  the  patent, 
remains  in  the  hands  of  the  officers  of  the 
government  cannot  restore  the  titles  to  the 
government  of  the  United  States  nor  defeat 
that  of  the  grantee.  U.  S.  v.  Caster,  (C.  C. 
A.  8th  Cir.,  1921)  271  Fed.  615. 


Vol.  VIII,  p.  555,  sec.  2290.    [First 

ed.,  vol.  Vr,  p.  290.] 

Sufficiency  of  evidence  as  to  making  of 
contract  with  third  person,  see  Jones  i*.  U. 
S.,  (C.  C.  A.  9th  Cir.  1920)  265  Fed  235. 

Vol.  VIII,  p.  557,  sec.  2291.    [First 

ed.,  1914  Supp.,  p.  336.] 

VII.   Decease  of  Entryuait    (p.  56S) 

Succession  of  heirs  to  inchoate  homestead 
right.  To  same  effect  as  original  annota- 
tion, see  Gunberg  t\  Juveland,  (N.  D.  1920) 

179  N.  W.  376. 

Liens  created  by  entr3nnan.  A  mortgage 
and  seed  lien  agreement,  which  have  been 
executed  by  a  deceased  entryman,  who  dies 
before  making  final  proof,  are  not  liens  upon 
such  real  estate,  and  are  not  assumed  by  or 
enforceable  against  the  heirs  who  receive 
patent  for  and  take  said  land  under  the  jm'o- 
visions  of  this  section.  Gunberg  v.  Juveland, 
(N.  D.  1920)   179  N.  W.  376. 

Vol.  VIII,  p.  585,  sec.  230Z    [First 

ed.,  vol.  VI,  p.  321.] 

Land  known  to  be  valuable  for  its 
minerals. — ^To  the  same  effect  as  original 
annotation,  see  Stocklev  r.  U.  S.,  (C.  C.  A. 
5th  Cir.  1921)   271  Fed.  632. 

Vol.  VIII,  p.  586,  sec.  2304.    [First 

ed.,  vol.  VI,  p.  322.] 

Mandamus. — It  seems  that  if  the  Secretary 
of  Interior  acts  arbitrarily  in  refusing  to 
issue  a  patent  under  this  section  or  section 
2306,  mandamus  will  lie  to  compel  ita 
issuance:  but  where  he  acts  within  the 
domain  of  his  discretion  his  action  is  not 
subject  to  review.  U.  S.  i?.  Lane,  (App.  Cas. 
D.  C.  1919)  266  Fed.  1006;  Hoy  v.  Lane, 
(App.  Cas.  D.  C.  1919)  266  Fed.  1008. 

Vol.  VIII,  p.  588,  sec.  2306.    [First 

ed.,  vol.  VI,  p.  324.] 

« Soldier's  additional  iight."--The  right 
given  by  this  section  to  a  soldier  who  has 
entered  on  less  than  160  acres  to  receive  as 
much  more  land  as  may  be  necessary  to  make 
up  the  160  acres  is  called  a  "  soldier's  addi- 
tional right."  U.  S.  V.  Lane,  (App.  Cas.  D. 
C.  11)19)  266  Fed.  1006;  Hoy  t>.  Lane,  (App. 
Cas.  D.  C.  1919)    266  Fed.  1008. 

Vol.  VIII,  p.  591,  sec.  2307.    [First 

ed.,  vol.  VI,  p.  327.] 
Right  of  disposal   by  will.— In  declaring 
that  no  power  exists  to  dispose  of  a  soldier's 
homestead   right  by  will    it   has  been   said: 
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'*  Section  2307  declares  that,  in  case  of  the 
death  of  any  person  'who  would  be  entitled 
to  a  homestead '  under  section  2304,  his 
widow,  if  unmarried,  or  in  case  of  her  death 
or  marriage,  then  his  minor  orphan  children, 
'  shall  be  entitled  to  all  the  benefits  enumer- 
ated in  this  chapter/  This,  of  course,  in- 
cludes those  given  by  section  2306  of  the 
chapter.  It  does  not  say  that  the  widow  or 
the  children  shall  be  entitled  to  the  right 
in  the  event  the  father  had  not  willed  it 
away,  but  their  right  to  it  is  made  to  accrue 
upon  his  death.  If  it  was  the  intention  of 
Congress  that  the  right  could  be  disposed  of 
by  will,  or,  in  the  event  of  no  will,  should 
descend  to  the  father's  heirs,  why  the  pro- 
vision with  respect  to  the  widow  and  chil- 
dren? It  seems  to  us  that  there  is  room 
for  the  construction  that  under  these  fftat- 
utes  the  right  is  not  subject  to  testamentary 
disposition,  but,  when  not  exercised  or  trans- 
ferred by  the  soldier  in  his  lifetime,  passes 
to  the  widow  or  orphan  children,  as  the  case 
may  be.  And,  if  there  is,  we  cannot  say  that 
the  Secretary  was  guilty  of  an  arbitrary  act 
in  holding  that  the  right  could  not  be  willed." 
U.  S.  17.  Lane,  (App.  Cas.  D.  0.  1919)  260 
Fed.  1005;  Hov  v.  Lane,  (App.  Cas.  D.  C. 
1919)  266  Fed.*  1008. 

Vol.  VIII,  p.  591,  sec.  2309.    [First 

ed.,  vol.  VI,  p.  328.] 

Forfeiture  of  right  acquired  by  agent's 
entry. —  The  privilege  secured  by  an  agent's 
entry  is  forfeited  unless  within  six  months 
thereafter  the  soldier  makes  entry  and  actu- 
ally commences  settlement  and  improvement. 
Shanks  i\  Lane,  (App.  Cas.  D.  C.  1920)  269 
Fed.  206.  The  court  said:  "Stress  is  laid 
by  the  appellant  on  that  part  of  section  2309 
which  says  that  the  soldier  may  file  the  dec- 
laration 'as  in  pre-emption  cases.'  From 
this  he  argues  that  it  has  the  same  effect  as 
in  such  cases.  In  support  of  his  position  he 
calls  attention  to  the  decision  in  Whitney 
r.  Taylor,  168  U.  S.  86,  96,  16  Sup.  Ct.  796, 
800  (39  L.  Ed.  906),  wherein  it  is  said  that 
the  *  declaratory  statement  bears  substan- 
tially the  same  relation  to  a  purchase  under 
the  pre-emption  law  that  the  original  entry 
in  a  homestead  case  does  to  the  final  acquisi- 
tion of  title.' 

"  This  does  not  help  him.  There  is  little, 
if  any,  analogy  between  a  declaratory  state- 
ment under  the  pre-emption  law  and  the  one  in 
the  case  before  use.  '  The  pre-empt  loner  must 
pert^onally  before  "  filing  "  have  actually  en- 
tered upon  the  land,  must  have  commenced 
settlement  and  improvement.'  United  States 
17.  Morehead,  supra,  243  U.  S.  615,  37  Sup. 
Ct.  461,  61  L.  Ed.  926.  Nothing  of  that  na- 
ture is  demanded  here.  May  it  not  be  said 
with  reason  that  the  provision  relied  on 
deals  only  with  the  manner  of  filing,  not  with 
its  effect? 

''Believing  that  the  construction  placed 
upon  the  sections  by  the  Secretary  is  not  un- 


reasonable, and  hence  that  he  did  not  act 
arbitrarily,  we  are  constrained,  in  the  light 
of  the  aforementioned  decisions,  to  afilrm  the 
judgment  of  the  lower  court,  at  the  cost  of 
the  appellant." 

Vol.  VIII,  p.  598,  sec.  2.    [First  ed., 

vol.  VI,  p.  300.] 

Thirty  days  after  land  restored  to  entry. 
—  The  long-continued,  practical  construction 
by  the  Land  Department  of  the  provision  of 
this  section,  that  **  in  all  cases  where  any 
person  has  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any 
pre-emption,  homestead,  or  timber-culture  en- 
try, he  shall  be  notified  by  the  register  »»i 
the  land  office  of  the  district  in  which  such 
land  is  situated  of  such  cancellation,  and 
shall  be  allowed  thirty  days  from  date  of 
such  notice  to  enter  said  lands,"  as  giving  a 
successful  contestant,  when,  at  the  date  of 
the  notice,  the  land,  by  reason  of  an  existing 
withdrawal,  is  not  open  to  entry,  thirty  days 
after  the  land  is  restored  to  entry  within 
which  to  exercise  his  preferred  right  of  entry, 
— ^will  not  be  disturbed  by  the  courts.  Mc- 
T^ren  t?.  Fleischer,  (1921)  256  U.  S.  — .  41 
S.  Ct.  577,  65  U.  S.  (L.  ed.)  — ,  affirming 
(1919)  181  Cal.  607,  185  Pac.  967.  See  fur- 
ther to  the  same  effect,  Culpepper  tr.  Ochel- 
tree,  (1921)  256  U.  S.  — ,  41  S.  Ct.  679,  65 
U.  S.  (L.  ed.)  — ,  affirming  (1W9)  181  CaL 
788,  185  Pac.  971. 

Vol.  VIII,  p.  627,  sec.  2357.    [First 

ed.,  vol.  VI,  p.  333.1 

Lands  outside  scope  of  proyiso. —  "  Neither 
by  direct  declaration  nor  by  any  fair  impli- 
cation did  Congress  intimate  an  intention  to 
fix  tJift  sale  price  of  oil  reserved  lands  —  odd 
numbered  sections  as  well  as  even  numbered 
ones;  on  the  contrary,  the  proviso  has  to  do 
only  with  alternate  reserved  lands,  and  the 
history  of  the  several  railroad  land  grants 
made  prior  to  1873.  and  particularly  those 
grants  in  aid  of  the  construction  of  Western 
roads,  the  line  of  each  of  which  passed 
through  extensive  military  and  Indian  reser- 
vations, would  indicate  that  the  term  'alter- 
nate '  was  used  advisedly,  and  that  the  leg- 
islative purpose  was  to  restrict  the  price 
fixing  provision  to  the  alternate  sections 
reserved  within  given  territory  which  was 
made  subjecl  to  the  operation  of  the  respec- 
tive grants.  In  other  words,  the  double  mini- 
mum value  ($2.50  per  acre)  was  intended  to 
apply  only  to  those  sections  reserved  by  the 
government  alternate  to  the  sections  granted 
in  aid  of  a  railroad  construction."  Reagan  v. 
Boyd,  (1921)  59  Mont.  453,  197  Pac.  832. 
holding  the  proviso  to  be  inapplicable  to 
certain  lands  ceded  to  the  United  States  for 
an  Indian  Reservation  and  thereafter  thrown 
open  to  settlement  by  an  act  specifically  fix- 
ing the  price. 
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Vol.  VIII,  p.  657,  sec.  1.     [First  ed., 

1912  Supp.,  p.  321.] 

Lien  lands  aelectel  by  a  state  by  virtue 
of  Act  of  Feb.  28,  18^1,  amending  §fi  2275, 
2270  (see  8  Fed.  Stat.  Ann.  (2d  ed.)  765), 
are  not  affected  by  this  act.  Wyoming  v, 
U.  S.,  (1921)  255  U.  S.  489,  41  S.  Ct.  393, 
65  U.  S.  (L.  ed.)  — ,  reversing  (C.  C.  A.  8th 
Cir.  1920)   262  Fed.  676. 

Withdrawals  by  Presideat. —  The  power  of 
the  President  to  withdraw  lands  from  entry, 
settlement,  or  other  forms  of  appropriation, 
without  special  authority  conferred  by  this 
section,  is  well  settled.  Stockley  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1921)  271  Fed.  632. 

The  action  of  the  Secretary  of  the  Interior 
is  a  proper  method  of  exercising  the  power 
of  the  President  in  withdrawing  public  lands, 
and  is  to  be  taken  as  his  act.  Stockley  v. 
U.  S.,  (C.  C.  A.  5th  Cir.  1921)  271  Fed.  632. 

Vol.  VIII,  p.  657,  sec,  2.    [First  ed., 
1914  Supp.,  p.  340.] 

Piiipose  and  conatmction  generally.— This 
act  is  remedial  and  should  be  construed  to 
effectuate  its  purpose.  U.  S.  v.  Standard 
Oil  Co.,  (S.  D.  Cal.  1920)  265  Fed.  761. 

Diligent  prosecntion  of  work. — A  claim 
that  the  defendants  were  at  the  time  land 
was  withdrawn  making  preparations  by  as- 
sembling material  and  employing  labor  for 
the  future  development  of  the  property,  has 
been  held  not  to  show  '*  diligent  prosecution 
of  work "  within  the  meaning  of  this  act, 
where  it  did  not  appear  that  any  work  or 
preparation  therefor  was  designed  or  in- 
tended for  the  development  of  the  particular 
property  in  question  as  distingui&ed  from 
the  defendant's  other  holdings.  U.  S.  t?. 
Chanslor-Canfleld  Midway  Oil  Co.,  (S.  D. 
Cal.  1918)  266  Fed.  142.  See  also  U.  S.  v. 
SUndard  Oil  Co.,  (S.  D.  Cal.  1920)  265  Fed. 
751,  for  work  held  sufficient  to  meet  require- 
ments of  statute. 

Work  done  upon  predae  land. —  The  fact 
that  no  work  was  being  done  on  the  precise 
land  in  controversy  at  the  time  of  its  with- 
drawal is  immaterial,  where  it  appears  that 
it  was  part  of  a  group  or  unit  owned  by  the 
same  claimant  and  that  work  was  being  done 
on  several  contiguous  claims  which  was  bene- 
ficial to  the  whole  group.  U.  S.  v.  Standard 
Oil  Co.,  (S.  D.  Cal.  1920)  286  Fed.  751, 
wherein  it  was  said:  "No  work  was  being 
done  on  the  identical  quarter  section  in  con- 
troversy at  the  time  of  the  withdrawal,  or 
for  some  Wo  or  three  months  thereafter, 
except  the  moving  of  the  derrick  in  October, 
1909;  but  I  do  not  regard  that  as  a  con- 
trolling fact  in  the  case.  The  evidence  to 
my  mind  shows  that  the  work  being  done 
at  the  time  of  the  withdrawal  and  continued 
thereafter  was  intended  to  and  did  directly 
benefit  all  the  claims,  and  that  the  several 
contiguous  claims  were  owned  and  being  de- 
veloped by  the  Oil  Company  in  good  faith 
as  a  group  or  unit,  in  a  practical,  business- 


like, and  economical  way,  and  '  it  has  long 
been  the  established  law  respecting  such 
claims,'  says  the  Court  of  Appeals  in  Con- 
solidated Oil  Co.  V,  U.  S.,  245  Fed.  523,  157 
C.  C.  A.  635,  that,  where  two  or  more  con- 
tiguous ones  are  held  by  the  same  person  or 
persons,  work  done  in  good  faith  upon  any 
one  of  them,  or  outside  of  the  boundaries 
of  either  of  them,  which  directly  tends  to 
the  development  or  benefit  of  all  of  the  claims 
for  mining  purposes,  should  be  held  appli- 
cable to  each  and  all  of  such  claims.'  See, 
also,  U.  S.  V.  Thirty-Two  Oil  Co.,  supra; 
U.  6.  V.  Hcmolulu  Cons.  Oil  Co.,  (D.  C.y  249 
Fed.  168. 

"A  clear  and  it  seems  to  me  an  accurate 
statement  of  the  law  applicable  to  the  facts 
in  this  case  is  to  be  found  in  the  opinion  of 
the  Commissioner  of  the  General  Land  Office, 
of  date  February  11,  1919,  in  the  Honolulu 
Case,  as  follows: 

" '  Work  leading  to  the  discovery  of  oil  or 
gas  may  consist  of  labor  and  improvements 
actually  performed  and  used  in  the  common 
development  of  several  mining  claims,  pro- 
vided it  is  clearly  shown  that  there  exists  a 
conunon  ownership,  that  the  work  is  of  such 
a  character  as  to  be  clearly  adapted  to  and 
intended  for  a  unit  development,  that  the 
inclusion  of  each  particular  claim  composing 
such  unit  is  clearly  apparent  from  the  physi* 
cal  facts  on  the  ground,  and  that  the  nature 
of  the  common  development  is  consistent  and 
its  extent  commensurate  with  the  character 
and  area  of  the  group  of  claims  proposed  to 
be  developed  as  a  unit.  If  Iwbor  and  expendi- 
tures have  been  applied  in  the  manner  ac- 
cepted generally  and  in  accordance  with  good 
business  practice,  all  conditions  considered, 
one  act  following  another  in  logical  and  or-, 
derly  sequence,  as  dictated  by  experience  and 
reasonable  judgment,  with  the  object  of 
reaching  and  discovering  the  oil  or  gas  meas- 
ures lying  within  the  claim  or  group  of  claims, 
then  due  diligence  has  been  shown,  and  the 
requirements  of  the  act  met  in  this  respect, 
provided  that  at  the  date  of  withdrawal  and 
continuously  thereafter  to  discovery  on  each 
particular  claim  either  (a)  such  common 
development  and  improvement  leading  to  dis- 
covery as  may  be  properly  and  directly  cred- 
ited in  part  to  each  particular  claim,  pur- 
suant to  the  principles  above  stated,  or 
(b)  development  and  improvement  work 
leading  to  discovery  on  the  particular  claim 
itself,  are  continued  diligently  and  without 
interruption,  on  a  scale  commensurate  with 
the  extent  of  the  unit  development  and  in 
accordance  with  good  economic  practice,  the 
required  continuity  of  such  common  or  par- 
ticular development  and  improvement  to  be 
determined  from  the  work  and  improvements 
actually  done  and  made  on  the  ground.' 

"Applying  these  principles  to  the  case  in 
hand,  I  am  of  the  opinion  that  the  defend- 
ants have  brought  themselves  within  the  sav- 
ing clause  of  the  Pickett  Act." 

Effect  of  withdrawal  on  subsequent  claims^ 
— An  order  withdrawing  public  lands,  sub- 
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ject  to  existing  valid  claimB,  ''from  settle- 
ment and  entry  or  other  form  of  appropria- 
tion "  prevents  a  subsequent  mineral  location 
from  conferring  any  right  on  any  one  claim- 
ing under  it.  Mason  v,  U.  S.,  (C.  C.  A.  5th 
Oir.  IWl)  273  Fed.  136;  Norvell  v.  U.  S., 
(C.  C.  A.  6th  CSr.  1921)  273  Fed.  142. 

Liability  of  trespassers  after  withdrawaL 
—  It  has  been  held  that  one  who  takes  oil 
from  public  land  with  knowledge  that  it  has 
been  withdrawn  "  from  settlement  and  entry 
or  other  form  of  appropriation "  is  liable 
'  for  the  oil  so  taken  and  is  entitled  to  no 
deduction  for  the  expense  incurred  in  gf't- 
ting  the  oil.  Mason  v.  U.  S.,  (G.  C.  A.  5th 
Cir.  1921)  273  Fed.  135;  Norvell  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1921)  273  Fed.  142. 

Vol.  VIII,  p.  663,  sec.  2395.    [First 

ed.,  vol.  VI,  p.  363.] 

I.  Surveys  in  general. 
II.  Field  boo4cs  and  plats. 

I.  SuBVETS  IN  GEinnUL  (p.  664) 

Meander  lines — iA«  boimdary  lines, —  The 
cases  support  the  rule  "  that  in  general  me- 
anders are  not  to  be  treated  as  boundaries 
and  when  the  United  States  conveys  a  tract 
of  land  by  patent  referring  to  an  official  plat 
which  shows  the  same  bordering  on  a  navi- 
gable river  the  purchaser  takes  title  up  to 
the  water  line.  But  they  no  less  certainly 
establish  the  principle  that  facts  and  cir- 
cumstances may  be  examined  and  if  they 
affirmatively  disclose  an  intention  to  limit 
the  grant  to  actual  traverse  lines  these  must 
be  treated  as  definite  boundaries.  It  does 
not  necessarily  follow  from  the  presence  of 
meanders  that  a  fractional  section  borders 
a  body  of  water  and  that  a  patent  thereto 
confers  riparian  rights."  Producers'  Oil  Co. 
r.  Hanzen,  (1»16)  2d8  U.  S.  326,  96  S.  Ct. 
756,  69  U.  8.  (L.  ed.)  1330;  Lane  v,  U.  S., 
(€.  0.  A.  6th  Cir.  1921 )  274  Fed.  290;  Greene 
r.  U.  S.,  (C.  C.  A.  5th  Cir.  1921)  274  Fed. 
146,  wherein  it  was  said :  **  That  the  govern- 
ment has  the  right  to  make  new  surveys  and 
correct  errors  in  former  one  does  not  in  any 
way  limit  the  above  general  rule  or  create  a 
different  rule  where  such  new  survey  is  made. 

"The  right  of  the  ffovernment  to  make 
such  new  surveys  is  clear;  but,  where  the 
United  States  haa  previously  parted  with 
the  title,  a  new  survey  does  not  conclude  a 
prior  purchaser  from  asserting  whatever  title 
he  has  acquired  by  his  older  patent  as  against 
one  claiming  under  the  new  survey." 

But  meander  lines  and  not  water  courses 
are  held  to  be  boundaries  where  there  is  no 
body  of  water  within  a  reasonable  distance 
therefrom  or  where  there  is  no  body  of  water 
at  all  or  where  there  is  gross  fraud.  Lane  i?. 
U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed.  290. 

Bffeot  of  incorrect  surveif. — Although  the 
meander  lines  should  show  the  sinuosities  of 
the  banks  of  the  water  course  a  survey  is  not 
iavalidated  by  the  failure  to  include  within 


the  meander  lines  small  irregular  areas  of 
lands.  Lane  v.  U.  S.,  (C.  C.  A.  5th  Cir. 
1921)  274  Fed.  290. 

II.  Field  Books  and  Plats   (p.  668) 

Plat  as  part  of  patent. —  To  the  same  effect 
as  the  original  annotation,  see  Greene  r.  U 
S.,  (C.  C.  A.  5th  Cir.  1921)  274  Fed.  145. 

Vol.  Vill,  p.  669,  sec.  2396.    [First 

ed.,  vol.  VI,  p.  367.] 

Provision  exclusive. —  There  is  no  other 
provision  of  law  for  the  running  of  meander 
lines  along  a  water  course.  Lane  r.  U.  S., 
(C.  C.  A.  5th  Cir.  1921)  274  Fed.  290. 

Ascertaining  unmarked  boundaries. —'*  The 
law  requires  that  boundary  lines*  wliith  have 
not  been  actually  run  and  marked  shall  be 
ascertained  by  running  straight  lines  from 
the  established  corners  to  the  opposite  corre- 
sponding corners."  Hickey  r.  Daniel,  (1921) 
99  Ore.  525,  195  Pac.  812. 

Effect  of  mistake  or  fraud. —  The  rule  that 
where  a  patent  granting  public  land  refers 
to  a  plat  for  identification  of  the  land 
granted,  and  the  plat  so  referred  to  shows 
that  such  land  is  bounded  by  a  lake  or  other 
body  of  water,  the  surveyed  line  along  what 
the  plat  indicates  is  the  border  of  such  water, 
is  treated  as  a  meander  line,  with  the  result 
that  the  water,  and  not  such  meander  line, 
is  the  boundary  of  the  land  granted,  is  not 
controlling  in  case  of  mistake  or  fraud. 
Jeems  Bayou  Hunting,  etc,  Club  v.  U.  S., 
(C.  C.  A.  6th  Cir.  1921)  274  Fed.  18,  whwein 
it  was  said :  ''  It  is  well  settled  that  where 
public  land  was  improperly  omitted  from  a 
survey  in  consequence  of  the  surveyor,  in- 
fluenced by  such  a  mistake  or  fraud,  treating 
as  under  water  what  at  the  time  of  his  sur- 
vey actually  was  high  land  within  the  limits 
of  the  area  which  was  the  subject  of  his  sur- 
vey, the  Land  Department,  upon  discovering 
the  error,  has  power  to  deal  with  the  land 
so  improperly  omitted,  to  cause  it  to  be  sur- 
veyed, and  lawfully  to  dispose  of  it.  Lee 
Wilson  &  Co.  V.  United  SUtes,  245  U.  S.  24, 
38  Sup.  Ct.  21,  62  L.  £d.  128.  The  existence 
and  exercise  of  such  power  are  not  inconsist- 
ent with  the  rights  of  one  who  acquired  a 
subdivision  of  land  included  in  such  survey 
under  a  patent  containing  a  reference  to  the 
surveyor's  plat,  which  falsely  indicated  that 
the  land  patented,  along  the  whole  or  part  of 
the  line  surveyed  around  it,  borderea  on  a 
body  of  water,  when  in  fact  that  line  was 
remote  from  any  body  of  water.**. 

Vol.  VIII,  p.  671,  sec.  2397.    [First 

ed.,  vol.  VI,  p.  369.] 

Equalising  area  of  lots. —  The  north  half 
of  section  4,  township  16  north,  range  15, 
Wagoner  county,  was  subdivided  by  the 
official  government  geological  survey  in  lots 
1,  2,  3,  and  4,  but  the  lines  between  said 
lots  were  not  established,  and  the  owners  of 
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lot  2  petitioned  tlie  county  surveyor  of 
Wagoner  coimty  to  establish  the  dividing 
line  between  lots  1  and  2,  -and  the  county 
surveyor  in  making  his  survey  was  unable 
to  find  or  locate  the  northeast  or  northwest 
comer  of  said  section,  and  reported  them  as 
lost  or  obliterated  corners,  and  proceeded  to 
establish  said  corners,  and  in  establishing 
the  same  the  width  of  the  section,  as  deter- 
mined by  him,  was  5,326.4  feet,  and,  in  estab- 
lishing the  lines  between  the  different  lots, 
established  the  lines  mining  lot  1,  1,326.5 
feet  wide,  lot  2,  1,326.&  feet  wide,  lot  3, 
1,3^6.8  feet  wide,  and  lot  4,  1,346.3  feet  wide, 
doing  so  by  using  certain  meandering  corners 
established  on  said  section  along  the  Ar- 
kansas river.  This  method  was  held  to  be 
erroneous  since  by  virtue  of  section  1711, 
Rev.  Laws  I&IO,  and  R.  S.  §§  2306,  23&7, 
and  the  rules  and  regulations  of  the  General 
Land  Office  in  regard  to  re-establishing  of 
subdivision  lines,  the  county  surveyor  in 
locating  the  dividing  lines  between  said  lots 
should  have  divided  the  total  width  of  the 
section  by  four  and  made  each  lot  the  same 
width,  or  a  distance  of  1,331.6  feet  wide,  and 
the  dividing  line  between  lots  1  and  2  should 
be  established  1,331.6  feet  west  from  the  east 
line  of  said  section.  Overton  v.  Leonard, 
(1920)  79  Okla.  219,  192  Pac.  221. 

Vol.  VIII,  p.  678.     [Resurveys  or  re- 

trcLcements,     etc.']      [First    ed., 

1912  Supp.,  p.  322.] 
Effect  of  first  proviso. — ^**A  map  from  the 
government  records  was  gfiven  in  evidence, 
showing  that  the  land  in  controversy  is  part 
of  section  5  of  said  township  and  range.  Ap- 
pellants contend  that  this  map  was  not  com- 
petent evidence,  because,  as  they  claim,  it 
was  a  resurvey  made  under  the  act  of  March 
3,  1909  (36  U.  S.  Stats.  845),  which  act  pro- 
vides that  no  resurvey  made  thereunder 
'  shall  be  so  executed  as  to  impair  the  bona 
fide  rights  or  claims  of  any  claimant,  entry- 
man,  or  owner  of  lands'  affected  thereby. 
The  map  itself  shows  that  the  survey  which 
it  delineates  was  made  in  February  and 
March  in  the  year  1912.  A  letter  of  instruc- 
tions from  the  commissioner  of  the  land 
office  to  the  United  States  surveyor  general 
in  California  regarding  this  alleged  resurvey 
of  which  letter  we  may  take  judicial  notice. 
(S.  P.  Co.  1?.  Upman,  148  Cal.  491,  83  Pac. 
445;  S.  P.  R.  R.  Co.  r.  Wood,  124  Cal.  485, 
57  Pac.  388),  under  date  of  August  14,  1912, 
shows  that  the  map  was  made  for  the  pur- 
pose of  ascertaining  and  designating  the 
tracts  of  land  in  certain  townships,  includ- 
ing the  one  in  controversy,  which  under  the 
grant  aforesaid  had  been  selected  and  listed 
for  patent  to  the  Southern  Paciflc  Railroad 
Company  under  said  grant.  Furthermore, 
the  only  interest  which  the  defendants  claim 
in  defense  was  under  a  desert  land  entry 
made  by  Alvin  R.  Meserve  in  1907,  and  the 
evidence  shows  that  on  appeal  by  Meserve 


to  the  secretary  of  the  interior  this  entry 
was  canceled  on  February  28,  1912,  prior  to 
the  completion  of  said  resurvey  and  prior  to 
the  issuance  of  the  patent  to  the  Southern 
Pacific  Railroad  Company.  It  would  seem, 
therefore,  that  whatever  may  be  the  state  of 
the  title  of  the  plaintiff,  the  defendants  had 
no  title  whatever  except  such  as  comes  from 
the  bare  possession  at  the  time  said  resurvey 
was  made,  and  hence  the  same  could  not  im- 
pair their  rights."  Southern  Pac.  Land  Co. 
t*.  Meserve,  (CaL  1921)  198  Pac.  1055. 

Vol.  VIII,  p.  692,  sec.  1.     [First  ed., 

vol.  VI,  p.  392.] 

''The  relation  of  the  federal  government 
to  the  state  government  in  the  reclamation 
of  desert  lands  arises  out  of  the  fact  that 
the  federal  government  owns  the  lands,  and 
Congress  is  invested  by  the  Constitution  with 
the  power  of  disposing  of  the  same,  while 
the  state  has  been  given  jurisdiction  to  pro- 
vide for  the  appropriation  and  beneficial  use 
of  the  waters  of  the  state  which  necessarily 
includes  a  use  for  the  reclamation  of  such 
lands."  Twin  Falls  Salmon  River  Land,  etc., 
Co.  V.  Caldwell,  (C.  C.  A.  9th  Cir.  1921)  272 
Fed.  356. 

Vol.  VIII,  p.  698,  sec.  4.     [First  ed., 

vol.  VI,  p.  397.] 

''The  relation  of  the  federal  government 
to  the  state  government  in  the  reclamation 
of  desert  lands  arises  out  of  the  fact  that 
the  federal  government  owns  the  land,  and 
Congress  is  invested  by  the  Constitution  with 
the  power  of  disposing  of  the  same,  while 
the  state  has  been  given  jurisdiction  to  pro- 
vide for  the  appropriation  and  beneficial  use 
of  the  waters  of  the  state  which  necessarily 
includes  a  use  for  the  reclamation  of  such 
lands."  Twin  Falls  Salmon  River  Land,  etc., 
Co.  V.  Caldwell,  (C.  C.  A.  9th  Cir.  1921)  272 
Fed.  356. 

Maintenance  charges. —  The  irrigation 
maintenance  charges  embodied  in  the  con- 
tract whereby  a  state  sells  to  a  settler  lands 
granted  under  this  act,  are  a  part  of  the 
purchase  price  and  cannot  be  increased  by 
the  public  service  commission  so  as  to  affect 
existing  contracts.  Central  Oregon  Irr.  Co. 
r.  Public  Service  Commission,  (Ore.  1921) 
198  Pac.  832. 

Discrimination  in  favor  of  corporation  op- 
erating under  act. — A  statute  permitting  the 
amendment  of  by-laws  by  a  smaller  propor- 
tion of  the  stockholders  to  corporations  or- 
ganized for  the  operation  of  irrigation  sys- 
tems under  the  Carey  Act  than  is  permitted 
in  the  case  of  corporations  engaged  in  similar 
enterprises  but  which  have  procured  their 
canal  systems  from  sources  other  than  Oarey 
Act  Construction  Companies,  is  invalid. 
Crom  i\  Frahm,  (1920)  33  Idaho  314,  193 
Pac.  1013. 

Lien  reduced  in  proportion  to  water  sup- 
plied.—  Where  an   irrigation   company  fails 
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to  furni«h  the  amount  of  water  contracted  for 
it  cannot  foreclose  its  lien  for  the  full  amount 
contracted,  but  the  Men  will  be  reduced  to 
conform  to  the  actual  amount  of  water  fur- 
nished, and  accepted  and  used  by  the  settler. 
Twin  Falls  Oakley  Land,  etc.,  Co.  v.  Martens, 
(O.  C.  A.  Wh  Cir.  1921)    271  Fed.  428. 

Vol.  VIII,  p.  699.  [Plan  of  irrigation 
to   be   filed,   etc]      [First   ed., 

vol.  VI,  p.  397.] 

Irxtgation  company  empowered  to  con- 
tract with  respect  to  water. — A  state  in  ac- 
cepting  the  provisions  of  this  act  is  empow- 
ered to  make  all  necessary  contracts  to  cause 
the  lands  to  be  reclaimed,  and  to  "  induce 
their  settlement  and  cultivation  in  accord- 
ance with  and  subject  to  the  provisions  of 
the  act.  Accordingly,  it  has  been  held  that 
a  construction  company  building  an  irriga- 
tion project  under  the  act  could  be  and  was 
empowiered  by  the  state  act  together  with 
the  federal  act  to  make  and  execute  a  con- 
tract assuming  responsibility  to  the  settler 
to  furnish  a  specific  quantity  of  water  and 
for  deferred  payments.  Twin  Falls  Oakley 
Land,  etc.,  Co.  r.  Martens,  (C.  C.  A.  9th  CSr. 
1921)    271   Fed.   42B. 

Error  in  estimate  of  quantity  of  water  — 
Effect  on  contracts. — ^The  fact  that  a  state 
engineer  in  passing  on  an  irrigation  project 
initiated  by  a.  proposer  erred  in  his  judg- 
ment as  to  the  amount  of  water  available, 
will  not  relieve  a  construction  company,  con- 
tracting with  settlers  to  furnish  a  specified 
amount  of  water,  from  its  responsibilities 
imder  the  contracts.  Twin  Falls  Oakley 
Land,  etc.,  Co.  v.  Martens,  (C.  C.  A.  9th  Cir. 
1921)  271  Fed.  428. 

VoL  VIII,  p.  699.  [Patents  for  re- 
claimed lands,  etc.]  [First  ed., 
vol.  VT,  p.  397.] 

State  statutes. —  For  construction  of  state 
statute  accepting  the  benefits  of  this  statute, 
see  Twin  Falls  Oakley  Land,  etc,  Co.  t?. 
Martens,  (CCA.  9th  Cir.  1921)  271  Fed. 
428. 

Condusivenesa  of  finding  of  Land  Depart- 
ment.— Wliile  in  a  proceeding  to  ascertain 
whether  patents  should  issue,  tho  finding  of 
the  Land  Department  on  the  question  whether 
the  water  supply  is  ample  is  conclusive,  it 
is  not  conclusive  on  the  question  whether 
an  irrigation  company  has  provided  water  at 
the  rate  required  by  its  contract  with  a  set- 
tler. And  in  a  suit  by  the  irrigation  company 
to  purchase  a  lien  for  water  rights  wheredn 
it  appeared  that  because  of  contracts  to  fur- 
niah  water  to  other  settlers  on  unpatented 
land  the  company  was  unable  to  furnish  the 
required  amount  to  the  settlers  on  the  pat- 
ented land,  equity  will  not  be  bound  by  the 
decision  of  the  Land  Department,  and  may 


make  a  decree  based  on  the  total  acreage 
for  which  obligations  to  furnish  water  exist, 
both  patented  and  unpatented.  Twin  Falls 
Oakley  Land,  etc.,  Co.  r.  Martens,  (0.  C.  A 
9th  Cir.  1921)   271  Fed.  428. 

Vol.  VIII,  p.  700,  sec.  1.     [First  ed., 

vol.  VI,  p.  398.] 
Determination  of  question  of  recUmation. 

—  The  question  of  whether  or  not  a  particu- 
lar tract  of  land  has  been  reclaimed,  is  one 
fact  which  must  be  determined  by  the  Gen- 
eral Land  Office  rather  than  by  the  oonrts. 
Twin  Falls  Salmon  River  Land,  etc.,  Co.  r. 
Davis,  (CCA.  9th  Cir.  1920)  267  Fed.  382. 

Right  and  extent  of  lien. —  The  lien  of  a 
construction  company  which  contracted  with 
the  state  to  build  irrigation  works  can  only 
extend  to  the  acreage  for  which  it  furnishes 
an  adequate  quantity  of  water.  Common- 
wealth Trust  Co.  f?.  Smith,  (C  C  A.  9th  Cir. 
1921)  273  Fed.  1;  Twin  Falls,  etc,  Co.  r. 
Davip,  (C.  C  A.  9th  Cir.  1920)  267  Fed,  382. 

Contract  holders  necessary  parties. —  In 
Commonwealth  Trust  Co.  r.  ^ith,  (C.  C.  A. 
9th  Cir.  1921)  273  Fed.  1,  a  suit  to  foreclose 
a  lien  was  brought  by  a  construction  com- 
pany which  had  contracted  with  the  state  to 
build  irrigation  works  and  to  sell  shares  or 
water  rights  as  provided  to  the  person  or 
persons  filing  upon  the  lands,  and  also  to 
the  owners  of  other  lands  not  described  which 
were  susceptible  of  irrigation  from  the  sys- 
tem, the  shares  or  water  rights  to  be  sold 
on  terms  provided,  and  the  management  and 
control  of  the  canal  system  to  be  transferred 
to  the  purchasers  of  such  shares  or  water 
rights.  It  was  held  that  all  contract  holders 
were  necessary  parties  to  the  suit.  The 
court  said: 

"  It  is  obvious  that  many  persons  —  that 
is,  contract  holders  —  are  and  will  necessarily 
be  affected  by  the  inadequacy  of  the  water 
supply  considered  in  relation  to  the  amount 
that  it  was  at  first  supposed  could  be  made 
available.  They  are  affected  in  several  ways. 
Some  will  and  can  get  no  water  at  all, 
as  their  holdings  are  entirely  outside  of 
the  reduced  delimitations.  Others,  and  a 
major  portion  of  them,  perhaps  all,  will  be 
required  to  take  and  accept  fewer  acre  feet 
per  acre  of  water  than  they  have  contracted 
for,  and  some  are  bound  to  be  affected  in 
ways  not  now  apparent  by  the  readjustment 
of  the  water  supply  to  the  delimited  area. 
Then  there  is  the  contention  of  the  plaintiff 
that  all  the  water  users  who  will  finally  be 
entitled  to  water  must  be  required  to  pay, 
not  $40  per  share  for  each  share  or  interest 
in  the  system,  but  $60  and  a  greater  sum 
according  as  the  acreage  subject  to  irriga- 
tion from  the  system  is  reduced  by  delimita- 
tions made,  or  that  will  of  necessity  be 
required  to  be  nuide,  to  meet  the  inadequacy 
of  the  supply  ol  water  available  for  irriga- 
tion purposes. 
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It  is  the  very  theory  and  purpose  of  the 
bill  of  complaint,  as  becomes  apparent  from 
a  reading  of  it,  to  enforce  the  alleged  lien 
for  the  larger  amount,  so  as  to  require  the 
dtminiflhed  area  to  bear  the  burden  of  the 
entire  cost  of  construction.     It  i9  obirioue, 
therefore,  that  in  a  comprehensive,  equitable, 
and  fair  readjustment  of  the  matters  pertain* 
ing  to  the  unfortunate  situation,  all  the  con- 
tract holders  will  be  affected  in  a  greater  or 
lese  degree,  and  that  the  righte  of  each  share- 
holder are  more  or  less  dependent  upon  the 
rights    of    every    other    ehareholder*      This 
manifeetly    and    necessarily    will    affect    in 
greater  or  less  degree  the  extent  and  dignity 
of  the  rights  and  holdings  of  a  very  great 
number,  if  not  all,  of  the  contract  holders  of 
shares  under  the  project.     So  it  would  ap- 
pear that  a  final  decree  cannot  be  made  or 
entered  in  the  case  at  bar  without  affecting 
materially  perhaps  all  the  contract  holders  in 
the  project,  or  at  least  without  leaving  the 
controversy  in  such  condition  that  its  final 
determination    may    be    wholly    inconsistent 
with  equity  and  good  conscience.     The  suit, 
considered  in  respect  to  the  correlative  rights 
involved,  is  not  one  for  foreclosure  merely, 
but  by  nature  resembles  more  nearly  one  for 
•pecific     performance,     the     termination     of 
which  will  perforce  of  its  very  consequences 
affect  in  some  measure  all  the  contract  hold- 
ers by  reason  of  the  inability  of  the  construc- 
tion company  fully  to  perform  on  its  part." 

Vol.  VIII,  p.  702,  sec,  1.     [First  ed., 

1909  Supp.,  p.  550.] 

Residence  on  land  as  essential. — The  Desert 
Land  Acts  do  not  require  residence  on  the 
land.  The  principal  requirements  are  that 
the  claimant  shall  file  a  plat  showing  the 
mode  of  contemplated  irrigation  and  shall 
expend  a  prescribed  amount  per  acre  in  mak- 
ing permanent  provision  for  such  irrigation, 
and  in  addition  thereto  ehall  cultivate  one- 
eiprhth  of  the  land.  Cox  r.  Hart,  (C.  C.  A. 
ftth  Cir.  1021)   270  Fed.  51. 

Acts  giving  preference  right. — A  person's 
acts  in  posting  notice,  running  furrows 
around  the  entire  tract,  ciiltivAting  tracts 
both  upon  the  east  half  and  the  wes^t  half 
of  her  claim,  constructing  ditches,  instituting 
irrigation,  setting  stakee,  and  in  laying  out 
linoq  for  future  irrigation,  have  been  held 
sufficient  to  prove  pof*»essio  pedis  upon  the 
whole  tract  whereupon  to  maintain  eject- 
ment, and  it  is  imnece«*9ary  that  she  should 
have  placed  improvements  unon  everv  acre 
of  the  tract.  Cox  r.  Hart,  (C.  C.  A.  9th  Cir. 
1921)   270  Fed.  51. 

Vol.  VIII,  p.  708,  sec.  2479.    [First 

ed.,  vol.  VI,  p.  399.] 

III.  Lands  Sxtbject  to  Grant  (p.  712) 

Attempt  by  state  to  grant  lands  not  within 
act  gives  no  right  to  the  grantee  of  the  state. 


Maginnis  v.  Hurlbutt,  (Cal.  App.  1920)  193 
Pac.  606,  wherein  the  question  whether  lands 
are  "  swamp  and  overflowed "  is  apparently 
considered  to  be  a  question  of  fact. 

Land  abutting  on  river. —  If  a  plat  shows 
a  river  which  actually  exists  and  the  fed- 
eral government  conveys  to  a  state  under 
this  Act  land  purporting  to  abut  on  the 
meander  lines  of  the  river,  the  state's  title 
must  be  held  to  include  the  land  abutting 
on  the  river  even  though  the  river  does  not 
extend  to  the  meander  lines  shown  on  the 
phat.  Tuesburg  Land  Ck>.  v.  State,  (Ind.  App. 
1921)   131  N.  £.  530. 

Vol.  VIII,  p.  716,  sec.  2480.    [First 

ed.,  vol.  VI,  p.  404.] 

Decision  by  Secretary  of  Interior  as  to 
character  of  land. —  To  same  effect  as  original 
annotation,  see  De  Proft  v.  Heydecker,  (1921) 
297  111.  541,  131  N*.  E.  114. 

Burden  of  proving  that  land  is  swamp. — 
To  eame  effect  as  original  annotation,  see 
De  Proft  V,  Heydecker,  (lSf21).397  111.  541, 
131  N.  E.  114. 

Vol.  VIII,  p.  759,  sec.  1.     [First  ed., 

vol.  VI,  p.  449.] 

Severed  portions  of  patented  land. —  It  is 
evident  from  the  act  itself  that  the  5-year 
period  for  the  bringing  of  actions  to  cancel 
patents  was  not  intended  to  protect  grantees 
of  small  portions  of  the  lands  patented, 
where  the  patent  was  attacked  in  time  and 
decreed  invalid.  If  such  grantees  are  bona 
fide  purchasers,  they  were  protected  by 
elaborate  provisions  of  the  act  by  which  they 
could  secure  title  from  the  government. 
Huntington  V.  Donovan,  (Cal.  1920)  192 
Pac  543. 

Vol.  VIII,  p.  761,  sec.  2.     [First  ed., 

vol.  VI,  p.  450.] 

Bona  fide  purchasers. —  The  burden  is  on 
a  person  claiming  to  bo  a  bona  fide  pur- 
chaser to  show  his  good  faith.  Huntington 
r.  Donovan,  (Oal.  1920)  192  Pac.  543,  hold- 
ing the  purchaser  in  queetion  was  not  pro- 
tected for  two  reasons :  "  First,  at  the  time 
of  his  purchase  the  United  States  land  ofSce 
records  showed  a  valid  desert  land  entry 
thereon;  second,  at  that  time  the  patent 
under  which  he  claims  had  been  declared 
null  and  void,  and  the  decree  was  of  record 
in  the  office  of  the  clerk  of  the  United  States 
district  court  of  Los  Angeles." 

Vol.  VIII,  p.  765,  sec.  2275.    [First 

ed.,  vol.  Vi;  p.  462.] 

When  title  vests. — A  state,  having  accepted 
the  proposal  of  Congress  that,  if  any  desig- 
nated sections  of  public  land  passing  under 
the  school-land  grant  to  the  state,  should  be 
included    within    a    public    reservation,    it 


724 


FED.  STAT.  ANN.— 1921  SUPP. 


might  waive  its  right  to  them,  and  select 
instead  other  vacant,  unappropriated,  non- 
mineral  public  land  of  equal  acreage,  under 
the  direction  of  the  Secretary  of  the  Interior, 
and  having  complied  with  the  terms  of  pro- 
posal, 'became  invested  with  the  equitable 
title  to  the  selected  land,  and  the  Secretary 
of  the  Interior  and  the  Commissioner  of  the 
General  Land  Office  could  not  disapprove  and 
reject  such  selection  on  the  ground  that  the 
selected  land  was,  two  years  later,  included 
in  a  temporary  executive  withdrawal  as  pos- 
1910,  (see  8  Fed.  Stat.  Ann.  (2d  ed.)  657) 
Bible  oil  land,  under  the  Act  of  June  25, 
and  still  later  was  discovered  to  be  mineral 
land,  that  is,  to  be  valuable  for  oil.  The 
validity  of  the  selection  must  be  determined 
according  to  the  conditions  as  of  the  time 
when  the  waiver  and  selection  were  vn'\Of' 
Wyoming  r.  U.  S.,  (1921)  255  U.  S.  489,  41 
S.'Ct.  393  ©5  U.  S.  (L.  ed.)  — ,  reversing 
(C.  G.  A.  8th  Cir.  1920)  262  Fed.  675. 

Vested  right  in  lieu  lands. —  A  state  hav- 
ing accepted  the  proposal  by  Congress  that, 
if  any  designated  sections  of  public  land 
passing  under  the  school-land  grant  to  the 
state  should  be  included  within  a  public 
reservation,  the  state  might  waive  its  right 
to  them  and  select  instead  other  land  of 
equal  acreage,  under  the  direction  and  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Interior,  and  having  complied  with  the  terms 
of  such  proposal,  acquired  a  vested  right  in 
the  selected  lieu  land  which  the  officers  of 
the  Land  Department  could  not  lawfully 
cancel  or  disregard  merely  because  the  base 
tract  —  the  one  to  which  the  right  was 
waived  —  had,  subsequent  to  such  selection, 
been  eliminated  from  the  reservation  by  a 
change  in  its  boundaries.  Pavne  t\  New 
Mexico,  (1921)  255  U.  S.  367,  41  S.  Ct.  333. 
65  U.  S.  (L.  ed.)  — ,  affirming  (1919)  49 
App.  Cas.   (D.  O.)   80,  258  Fed.  960. 

Vol.  VIII,  p.  779,  sec.  1.     [First  ed., 

vol.  VT,  p.  374.] 

Filing  application  as  a  withdrawal  from 
selection  as  lieu  lands. —  The  mere  filing  by 
the  state  of  Idaho,  under  this  Act  of  an 
application  for  a  survey,  did  not  so  far 
withdraw  the  lands  from  the  public  domain 
as  to  make  ineffective  a  selection  bv  a  rail- 
wav  company  under  the  Act  of  March  2. 
1899,  [8  Fed.  Stat.  Ann.  (2d  ed.)  985]  in 
lieu  of  lands  relinquished  to  the  United 
States, —  especially  where,  if  valid  for  any 
purpose,  the  application  merely  gave  an  op- 
tion to  select  which  was  never  exerted.  Ed- 
ward Rutledge  Timber  Co.  r.  Farrell,  ( 1921 ) 
255  U.  S.  26^,  41  S.  Ct.  328,  65  U.  S.  (L.  ed.) 
— ,  rer^eraing  (CCA.  9th  Cir.  1919)  2^ 
Fed.  161,  169  C.  C.  A.  229  which  reversed 
(D.  C.  Idaho  1918)  27.1  Fed.  766. 

Mandamus  to  review  decision  of  Secretary 
of  Interior  as  to  selections  by  individuals. — 
The  decision  of  the  Secretarv  of  the  Inter- 
ior  that,  under  this  Act,  directing  the  reser- 
vation of  certain  public  lands  from  adverse 


appropriation  by  settlement  or  otherwise 
during  a  specified  period  within  which  a 
state  had  the  exclusive  right  to  select  the 
lande,  selections  filed  by  individuals  durini; 
that  period  should  not  be  rejected,  but  should 
be  held  suspended  until  final  adjudication  o€ 
the  rights  of  the  state,  is  not  so  clearly  erro- 
neous as  to  be  reviewable  bv  wTit  of  man- 
damus. U.  S.  t\  Payne,  (1920)  264  U.  S. 
34.3,  41  S.  Ct.  131,  65  U.  S.  (L.  ed.)— , 
afprmmg  (1919)  48  App.  Cas.  (D.  C.)  279. 

Vol.  VIII,  p.  785,  sec.  2477.    [First 

ed.,  vol.  VI,  p.  498.] 

Highways  to  which  section  applies. — "  Sec- 
tion a477  of  the  Revised  Statutes  of  the 
United  States  goes  no  further  tlian  to  grant 
a  right  of  way  for  the  '  construction  '  of  a 
highway  across  public  lands;  it  does  not 
extend  to  the  entire  tract  of  laud  and  can- 
not constitute  a  *  dedication  by  the  owner 
of  the  land,'  ««  contemplated  by  that  por- 
tion of  section  1340,  Revised  C-odes,  relied 
on  by  counsel.  *  *  *  It  is  inconceivable 
that  it  was  the  intention  of  Congress  and  of 
the  Legislature  to  say  that  two  or  more  per- 
sons crossing  at  random  on  each  of  a  dozen 
trails  across  an  open  quarter  section  of  land 
could  constitute  an  acceptance  of  the  govern- 
ment grant  as  to  each  of  such  trails,  and  the 
entire  quarter  section  thus  become  but  a 
series  of  irregular  and  divergent  rights  of 
way.  The  grant  is  but  an  ofl'er  of  the  right 
of  way  for  the  construction  of  a  public  high- 
way on  some  particular  strip  of  public  land, 
and  can  only  fcecome  fixed  when  a  highway  is 
definitely  established  and  constructed  in 
some  one  of  the  ways  authorized  by  the  laws 
of  the  state  in  which  the  land  is  situated." 
State  r.  Nolan,  (1920)  58  Mont.  167,  191 
Pac,   150. 

Highways  established  on  section  lines. — 
Under  U.  S.  Rev.  yt.  §  2477,  granting  the 
right  of  way  for  highways  over  public  lands 
not  reserved  for  public  use.  and  the  act  of 
the  Legislative  Assembly  of  Dakota  Terri- 
tory (chapter  33,  Laws  1^71),  declaring  all 
section  lines  in  the  territory  of  Dakota  to  be 
public  highways  as  far  as  practicable,  public 
highways  were  located  and  established  upon 
all  section  lines  within  the  territory  where 
it  was  practicable  to  construct  highwavs. 
Huffman  r.  West  Bay  Tp.,  (N.  D.  1921)  1«2 
N.  W.  459 

Acceptance  by  user. — "  The  government,  by 
the  enactment  of  section  2477  of  the  Re- 
vised Statutes,  offered  to  the  public  the  right 
of  way  for  such  highways  across  the  public 
lands  as  may  be  found  to  be  necessary;  but 
this  offer  can  only  be  accepted  by  the  **  con- 
struction "  of  a  public  highway  in  some  one 
of  the  ways  in  which  they  can  be  legally 
established,  and  becomes  effective  as  a  right 
of  way  only  when  the  road  is  thus  finally 
constructed.  If,  therefore,  the  ofl'er  is  ac- 
cepted by  user  under  the  laws  of  this  state, 
that  user  must  be  shown  to  have  continued 
over  the  exact  route  claimed,  for  the  statu- 
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tory    period."     State   t?.   Nolan,    (1920)    68 
Mont.  167,  IW  Pac.  150. 

Vol.  VIII,  p.  798,  sec.  4.     [First  ed., 

vol.  VI,  p.  506.] 

Ajypropriation  subject  to  prior  rights. — 
The  rights  of  a  railroad  company  under  the 
Act  do  not  attach  until  it  has  complied  with 
the  provisions  of  this  section  and  the  depart- 
mental regulations  made  to  carry  it  into 
effect,  and  if  at  the  time  of  filing  the  plat 
required  by  such  a  regulation  a  homestead 
entry  has  been  made,  and  the  railroad  loca- 
tion is  approved  "subject  to  all  valid  exist- 
ing rights"^  the  homestead  entry  prevails. 
Great  Northern  R.  Co.  ©.  Steinke,  (N.  D. 
1921)    183  N.  W.  1013. 

Vol.  VIII,  p.  805,  sec.  1 9.     [First  ed., 

vol.  VI,  p.  509.] 

A  suit  to  set  aside  the  approval  of  the 
Secretary  or  the  Interior  on  the  ground  of 
fraud  and  mistake  may  be  maintained.  And 
even  if  the  approval  of  the  Secretary  was 
given  with  full  knowledge  of  all  the  facts 
such  a  suit  may  be  maintained  as  in  that 
event  he  exceeded  his  authority  and  the  val- 
iditv  of  his  approval  may  be  thus  challenged. 
U.  S.  t\  Kern  River  Co.,  (C.  C.  A.  Wh  Cir. 
1920)  264  Fed.  412. 

Vol.  VIII,  p.  810,  sec.  2.     [First  ed., 

vol.  VI,  p.  512.] 

••  Development  of  power." — ^A  right  of  way 
for  a  canal  for  the  development  of  power  can 
only  be  obtained  under  this  provision  when 
such  development  is  subsidiary  to  the  main 
purpose  of  irrigation.  U.  S.  n.  Kern  River 
Co.,   (C.  C.  A.  9th  Cir.  1980)   2W  Fed.  412. 

Vol.  VIII,  p.  816,  sec  1.     [Indomre, 
etc.]   [First  ed.,  vol.  VI,  p.  533.] 

Drilling  of  oil  wells. —  Where  the  evidence 
adduced  is  consistent  with  the  conclusions 
that  the  drilling  of  wells  on  the  land  in 
question  and  the  taking  oil  therefrom  were 
unaccompanied  by  any  intention  on  the  part 
of  the  defendants,  or  either  of  them,  to  vio- 
late any  law  or  to  do  any  wrongful  act,  and 
that  the  defendants  acted  under  a  mistake 
of  fact  as  to  the  location  of  the  boundary  of 
the  land  described  in  the  lease,  and  without 
knowledge  of  the  facts  which  require  the 
conclusion  that  title  to  the  land  in  question 
has  not  passed  out  of  the  United  States,  it 
has  been  declared  that  the  measure  of  lia- 
bility for  the  oil  taken  from  the  land  in  ques- 
tion is  the  value  of  that  oil,  less  the  cost  of 
producing  it.  Jeems  Bayou  Hunting,  etc., 
Club  V.  U.  S.,  (CCA.  6th  Cir.  19*21)  274 
Fed.  18. 


Vol.  VIII,  p.  822,  sec.  3.     [First  ed., 

vol.  VI,  p.  536.] 

Constitutionality. —  Regarding  the  consti- 
tutionality of  this  section,  it  has  been  said: 
"The  constitutionality  of  that  portion  of 
section  3  of  the  act  under  which  the  indict- 
ment was  found  is  questioned  upon  the 
ground  that  it  not  only  covers  cases  which  it 
is  within  the  power  of  Congress  to  act  upon, 
but  also  cases-  in  which  Congress  has  not  the 
power  to  act  upon.  But  the  question  pre- 
sented by  the  record  pertains  to  the  power 
of  Congress  to  pass  the  statute  which  pro- 
hibits the  doing  of  the  things  charged  against 
plaintiff  in  error.  To  that  there  can  be  but 
one  answer.  That  Congress  can  exercise 
control  over  the  public  lands  is  thoroughly 
well  established.  Section  3,  art.  4,  Consti- 
tution. And  surely  Congress  may  exercise 
power  necessary  for  the  protection  of  the 
public  lands,  including  as  an  incident  the 
prosecution  and  punishment  of  persons  who 
obstruct  passage  or  transit  over  the  publio 
lands."  McKelvev  v.  U.  S.,  (CCA.  9th 
Cir.  1921)   273  Fed.  410. 

Obstruction  by  use  of  firearms. — "If  one 
not  himself  in  good  faith  claiming  a  right 
under  the  land  laws,  or  not  in  lawful  author- 
ity, by  the  use  of  firearms  intimidates  a 
person  and  orders  him  not  to  cross  over  the 
unoccupied  public  lands,  he  obstructs  free 
passage  over  such  lands,  and  so  violates  the 
provisions  of  section  3  of  the  law.  and  is 
liable  to  any  punishment,  if  any  has  been 
provided  by  the  penaltv  provision,  which  is 
section  4."  McKelvey  r.  U.  S.,  (CCA.  0th 
Cir.  1921)    273  Fed.  410. 

Sufficiency  of  indictment. —  It  is  not  neces- 
sary to  the  sufficiency  of  an  indictment  under 
this  section  that  it  should  negative  the  pro- 
viso therein.  McKelvey  r.  U.  8.,  (C  C  A. 
9th  Cir.  1901 )   27»  Fed.  410. 

Evidence. —  On  a  prosecution  for  obstruct- 
ing passage  over  public  lands  in  violation  of 
this  section  it  was  held  that  testimony  of 
the  register  of  the  United  States  Land  Office 
concerning  certain  official  plats  of  townships 
in  which  the  public  lands  in  quetftion  were 
situated,  was  competent  as  tending  to  prove 
whether  the  particular  lands  described  in 
the  indictment  were  public  lands  of  the 
United  States  or  had  been  entered  and  were 
private,  and  that  the  fact  that  a  part  of 
two  townships  shown  upon  the  plats  was 
owned  privately  did  not  affect  the  compe- 
tency of  the  testimony  with  respect  to  the 
lands  described  in  the  indictment  and  related 
to  the  case  on  trial.  McKelvev  i;.  U.  S.,  (C 
C.  A.  9th  Cir.  1921)  273  Fed.  410. 

Vol.  VIII,  p.  824,  sec.  4.     [First  ed., 

1909  Supp.,  p.  547.] 

"Any  person.** — This  section  "should  not 
be  construed  too  narrowly  or  in  a  way  to 
nullify  the  words  which  make  the  section 
applicable  to  any  person   who  violates  the 
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provisions  of  the  act  or  who  aids  and  abets 
In  any  violation  thereof.     In  providing  that 
any   person    who   violates    any   provision   of 
the  act,   whether   as   owner,   part   owner   or 
agent,  is  to  be  deemed  guilty,  the  legislative 
body  did  not  intend  to  restrain  the  applica- 
bility of  the  generality  of  the  words  *  any 
person  '  to  such  only  as  are  specifically  enu- 
merated, as  would  have  been  the  case  if  the 
clause  contained  the  videlicet  which  is  used 
to    limit   or   qualify    the    generality   of   the 
preceding  term.     Voegthy  t;.  School  Direct- 
ors, 1  Pa.  330.    As  the  evident  intent  of  the 
whole  act  was  to  protect  the  public  lands, 
in  order  that  persons  might  lawfully  occupy 
or  pass  over  them,  it  is  not  to  be  supposed 
that  one  who  has  no  pretended  claim  of  right 
or  ownership  or  agency  can  by  threats  and 
intimidation  prevent  one  from  driving  stock 
across  the  public  lands,  and  yet  escape  lia- 
bility upon  the  ground  that  he^  is  excluded  as 
not  within  the  enumerated  classes,  although 
he  comes  within  the  general  category  of  any 
persons  violating  the  act."     McKelvey  t*.  U. 
8.,   (C.  C.  A.  9th  Cir.  1921)  273  Fed.  410. 

Vol.  VIII,  p.  867,  sec.  7.     [First  ed., 

vol.  VI,  p.  525.] 
Receipt  •'in  final  entfy.'*— The  mere  re- 
ceipt of  the  money  by  the  receiver  until  the 
papers  are  accepted  as  a  final  entry  by  the 
register  and  receiver  and  the  register's  cer- 
tificate issued,  is  not  a  receipt  "on  final 
entry  *'  within  the  meaning  of  this  section. 
Stockley  i\  U.  S.,  (C.  C.  A.  5th  Cir.  1921) 
271   Fed.  692. 

Bona  fide  purchasers. —  The  burden  is  on  a 
person  claiming  to  be  a  bona  fide  purchaser 
to  show  his  good  faith.  Huntington  r.  Dono- 
van. (Cal.  1920)  192  Pac.  543,  holding  the 
purchaser  in  question  was  not  protect^  for 
two  reasons :  "  First,  at  the  time  of  his 
purchase  the  United  States  land  office  records 
showed  a  valid  desert  land  entry  thereon; 
second,  at  that  time  the  patent  under  which 
he  claims  had  been  declared  null  and  void, 
and  the  decree  was  of  record  in  the  office  of 
the  clerk  of  the  United  States  district  court 
of  Los  Angeles." 

Mandamus  to  compel  issnance  of  patent — 
Effect  of  pendency  of  8uit  to  cancel, —  The 
pendency,  when  mandamus  is  sought,  of  a 
suit  in  equity  brought  by  the  United  States 
to  cancel  for  fraud  the  receiver's  receipt 
issued  on  a  final  homestead  entry,  does  not 
afford  a  sufficient  justification  to  the  Secre- 
tary of  the  Interior  and  the  Commissioner 
of  the  Creneral  Land  Office  which  will  pre- 
clude the  enforcement  of  their  plain  minis- 
terial duty  under  this  section  to  pass  the 
entry  to  patent.  Payne  r.  U.  S.,  (1921)  255 
U.  S.  438,  41  S.  Ct.  368,  65  U.  S.  (L.  ed.) 
— ,  affirming  (1919)  48  App.  Cas.  (D.  C.) 
547. 

Fraud  in  procurement  of  entry. —  Fraud 
in  the  procurement  of  the  allowance  of  a 
final  homeMtead  entry  and  of  the  issuance 
of  the  receiver's  receipt  does  not  relieve  the 


Secretary  of  the  Interior  and  the  Commie- 
sioner  of  the  General  Land  Office  of  their 
plain  duty  under  this  secticMi,  enforceable 
by  mandamuH,  to  pass  the  entry  to  patent. 
Pavne  r.  U.  S.,  ( 1921 )  255  U.  S.  43«,  41  S. 
Ct.  368,  65  U.  S.  (L.  ed.)  — ,  affirming 
(1919)  48  App.  Cas.  (D.  C.)  547. 

Vol.  VIII,  p.  869,  sec.  8.     [First  e<L, 

vol.  VI,  p.  526.] 

Severed  portions  of  patented  land. —  It  is 
evident  from  the  act  itself  that  this  5-year 
period  for  the  bringing  of  actions  to  cancel 
patents  was  not  intended  to  protect  grantees 
of  small  portions  of  the  lands  patented, 
where  the  patent  was  attadced  in  time  and 
decreed  invalid.  If  such  grantees  were  hona 
fide  purchasers,  tliey  were  protected  by  elabo- 
rate provisions  of  the  act  by  which  they 
could  secure  title  from  the  government. 
Huntington  f.  Donovan,  (Cal.  1920)  192 
Pac.  543. 

Effect   of   laches   in  diacoveiing   fraud. — 
Laches  in  discovering  the  fraud  will  prevoit 
the  application   of  the  rule  that,  until  the 
discovery  of  the  fraud,  the  six  years'  limi- 
tation  prescribed    by   this   section   does   not 
begin  to  run.     But  the  allegations  in  a  bill 
brought  by  the  United  States,  long  after  the 
event,  to  cancel  patents  for  coal  lands  and 
conveyances    by    the    entrymen    because    of 
fraud  in  the  entry  and  the  purchase  of  the 
same  by  persons  acting  ostensibly  for  them- 
selves,  but  really   as  the  representatives  of 
a  corporation,  and  for  its  sole  account  and 
benefit,   should   not   be   held,   on   motion    to 
dismiss,  to  show  such  laches  on  the  part  of 
the  government  in  discovering  the  fraud  as 
to  prevent  the  application  of  such  rule,  even 
conceding  that  the  conveyances  from  the  en- 
trymen  to   the  corporation,  as  alleged,   fol- 
lowing almost  immediately  the  initiation  of 
the  right  to  purchase,  and  preceding  the  pat- 
tents,    the    uniformity    of    the    method    em- 
ployed, and   the   surrounding  circumstancea, 
and  the  facts  alleged   as   to  the   possession 
of  the  land  by  the  corporation  at  the  time 
of  the  purchase  by  the  entrymen,  and  subse- 
quent to  their  conveyances,  the  propinquity 
to  the  field  of  operations  of  the  corporation, 
and  its  exploitation  by  the  corporation   for 
the  purpose  of  taking  coal  therefrom,  in  and 
of   themselves,   would,   if  known,   have   con- 
stituted  badges   or    indications   of   fraud   of 
such   a   character   as  to  give  notice  to  the 
United  States,  or  at  least  to  put  it  on  in- 
quiry, where  the  averments  of  concealment 
and   other   allegations   in   the   bill  are   sus- 
ceptible  of   the   construction    that   the   con- 
veyances—  though  not  alleged  not  to  have 
been  seasonably  recorded  —  were  secret,  and 
that  the  possession   of  the  corporation   was 
clandestine,  and  that  its  operations  as  to  the 
property  were  of  the  same  character,  because 
not  conducted  in  its  own  name,  but  by  per- 
sons interposed  with  the  very  object  of  con- 
cealment.    U.  S.  t\  Diamond  Coal,  etc.,  Cow, 

( 1921)  255  U.  S.  323,  41  S.  Ct.  335,  65  U.  S. 
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(L.   ed.)    — ,  reveraing    (C.   C.  A.   8th   Cir. 
1918)  254  Fed.  266,  165  C.  C.  A.  554. 

Action  to.  set  aside  approval  to  risbt  of 
way  for  canal  purposes.— An  action  to  set 
aside  the  approval  of  the  Secretary  of  the 
Interior  to  a  right  of  way  for  canal  purposes 
on  the  ground  of  fraud  and  mistake  is  not 
subject  to  the  limitation  in  this  section.  The 
term  "patent,"  when  applied  to  a  grant  of 
public  lands,  has  a  well-defined  meaning. 
'*  It  is  a  well-established  rule  that  statutes 
of  limitations  do  not  run  against  the  sov- 
ereign, in  the  absence  of  some  express  statu- 
tory provision  to  the  contrary,  and  if  the 
statute  is  made  applicable  to  a  class  of  suits 
only  it  will  not  be  extended  to  other  cases 
by  implication.  It  was  well  known  to  Con- 
gress that  grants  of  public  lands  are  not 
always  made  by  patent.  Indeed,  the  grant 
of  the  right  of  way  in  question  made  by  the 
same  act  is  of  that  character.  And  had 
Congress  intended  that  the  bar  of  the  statute 
should  apply,  not  only  to  patents,  but  to  all 
legislative  grants,  it  would  have  so  provided 
in  express  terms.  Again,  if  this  be  treated 
merely  as  a  suit  to  restrain  the  unauthorized 
use  or  occupation  of  the  forest  reserve,  the 
statute  can  have  no  application."  U.  S.  v. 
Kern  River  Co.,  (C.  C.  A.  9th  Cir.  1920)  264 
Fed.  412. 


A  bill  by  United  States  for  refoimatioii 
of  a  patent  was  held  to  state  sufficient 
grounds  in  U.  S.  r.  Hudson,  (C.  C.  A.  8th 
Cir.  1920)   269  Fed.  379. 

1918  Supp.,  p.  712.     [Fdse  repre- 
sentations J  etc.] 

Nature  of  false  representations. — The  stat- 
ute does  not  make  it  criminal  for  one  to 
misrepresent  the  quality  of  the  water  and 
the  soil,  and  an  instruction  which  authorizes 
the  jury  to  consider  a  representation  of  such 
a  character  in  weighing  the  evidence  of  the 
seller  and  the  defendant  and  further  spe- 
cially instructs  them  that  there  can  be  no 
conviction  for  such  misrepresentations,  is 
proper,  Anderson  v.  U.  S.,  (C.  C.  A.  9th 
Cir.  1921)  273  Fed.  677. 

Evidence. —  On  a  prosecution  for .  violation 
of  this  He<'tion  the  government  may  intro- 
duce witnesses  to  describe  the  topography 
and  general  position  of  the  lands  pointed  out 
to  the  settler.  Such  evidence  directly  relates 
to  the  question  whether  the  land  pointed  out 
was  or  was  not  the  land  which  the  settler 
entered  after  the  defendant  had  been  with 
him.  Anderson  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1921)  273  Fed.  677. 


PUBLIC  OFFICERS  AND  EMPLOYEES 


Vol.  VII ly  p.  953.     [Suits  against  pub- 
lic   officerSj    etc.]     '  [First    ed., 

vol.  VI,  p.  614.] 

Filing  of  supplemental  bill. —  Where  a  mo- 
tion to  file  a  supplemental  bill  was  made  but 
the  judge  suggested  that  the  matter  be  de- 
ferred until  a  motion  to  dismiss  the  prede- 
cessor's supplemental  bill  should  be  disposed 
of  and  the  motion  and  supplemental  bill  were 
in  the  clerk's  hands  with  his  notation  thereon 
of  the  date  when  they  came  into  his  pos- 
session and  thev  remained  in  his  custody 
thereafter  and  the  defendant's  counsel  had 
notice  of  the  motion,  were  acquainted  with 
the  contents  of  the  bill  and  did  not  object 
nor  intend  to  object  to  the  mere  filing,  it 
was  held  that  what  was  done  was  equiva- 
lent of  a  formal  filing  and  a  taking  of  the 
motion  under  former  advisement.  Rankin  f^. 
Miller,  (D.  C.  Del.  1918)  266  Fed.  236. 

Vol.  VIII,  p.  955.     [Oovemment  em- 
ployees^ etc.]      [First  ed.,  1912 

Supp.,  p.  79.] 

A  receiver  of  a  national  banking  associa- 
tion, appointed  by  the  Comptroller  of  the 
Currency,  is  required  to  report  the  condition 
of  the  banking  association  in  his  charge,  as 
such  receiver,  to  the  Comptroller  of  the  Cur- 


rency; and  comes  within  the  provision  in 
this  section  as  to  making  false  reports. 
Weitzel  r.  U.  S.,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  101. 

Vol.  VIII,  p.  956,  sec.  6.     [First  ed., 

1914  Supp.,  p.  317.] 

Rednction  of  salaries  of  letter  carriers.— 
Under  the  Act  of  March  2,  1907,  34  SUt., 
1206  [8  Fed.  Stat.  Ann.  (2d  ed.)  71],  pro- 
viding that  the  Post  Office  Department  may 
reduce  clerks  and  carriers  from  higher  to 
lower  grades  for  inefficiency,  and  this  sec- 
tion, the  Postmaster  General  has  no  author- 
ity to  arbitrarily  change  the  rating  of  car- 
riers collecting  the  mails  so  as  to  bring  them 
within  the  charge  of  inefficiency  and  to  re- 
duce the  pay  granted  to  them  by  Congress 
without  any  tests  of  their  efficiency.  Span- 
hake  V.  U.  S.,  ( 1920)  66  Ct.  CI.  70. 

Conclusiveness  of  action  of  departmental 
officer  in  removing  letter  carrier  frofm  office. 
—  Under  R.  S.  sec  161  [3  Fed.  Stat.  Ann. 
(2d  ed.)  250]  authority  may  be  properly  dele- 
gated to  the  First  Assistant  Postmaster  Gen- 
eral by  section  17  of  the  Postal  Laws  and 
Kegulations  Issued  by  the  Postmaster  General 
to  dismiss  letter  carriers  from  the  government 
service,  and  when  the  First  Assistant  Poet- 
master  General  complies  with  all  the  re- 
quirements of  this  section,  his  dismissal  of 
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a  letter  carrier  and  the  approval  of  his  ac- 
tion by  the  Postmaster  General  is  final,  and 
the  Court  of  Claims  has  no  jurisdiction  to 
review  his  action.  Kellom  v.  U.  S.,  (1<920) 
65  Ct.  CI.  174. 

Effect  of  illegal  remoyal  —  laches.— The 
provisions  of  this  section  give  to  the  appoint- 
ing officer  directions  which  nMist  be  followed 
when  the  removal  of  a  person  in  the  classi- 
fied civil  service  is  sought.  But  if  the  ap- 
pointing officer  does  not  observe  such  direc- 
tions in  removing  a  person  from  office,  his 
action  does  not  thereby  create  an  obligation 
upon  the  government  to  pay  a  salary  to  the 
person  so  removed  for  an  indefinite  time, 
especially  where  the  latter  does  not  appeal 
from  the  illegal  order  within  a  reasonable 
time  after  his  removal.  Thus,  where  an  em- 
ployee  of  the   customs   service   is   dismissed 


by  proper  authority,  whether  legally  or  ille- 
gally, and  does  not  appeal  promptly  to  the 
Secretary  of  the  Treasury  for  rernstatement, 
but  submits  to  the  order  of  removal  without 
objection  for  an  unreasonable  length  of  time, 
he  will  be  held  guilty  of  laches  in  asserting 
his  rights  and  to  have  thereby  abandoned 
all  title  and  claim  to  the  emoluments  of  the 
office.  Nicholas  r.  U.  S.,  (1920)  55  Ct.  CL 
188.  See  also  Arant  v.  U.  S.,  (1920)  55  Ct. 
CI.  327. 

1918Supp.,  p.  721,sec6. 

Railroad  employees  are  not  disqualified  for 
jury  service  since  they  are  not  regarded  as 
employees  of  the  United  States  under  this 
act.  r.ee  V.  Ong  r.  U.  S.,  (C.  C.  A.  »th  Cir. 
1920)   264  Fed.  315. 


PUBLIC  PARKS 


Vol.  VIII,  p.  985,  sec.  3. 

Withdrawal  of  lands  by  state  from  selec- 
tion.—  The  mere  filing  by  the  state  of  Idaho, 
under  the  Act  of  August  18, 1894  [8  Fed.  Stat. 
Ann.  (2d  ed.)  779],  of  an  application  for 
a  survey,  did  not  so  far  withdraw  the  lands 
from  the  public  domain  as  to  make  ineffective 
a  selection  by  a  railway  company  under  this 
act,  in  lieu  of  lands  relinquished  to  the 
United  States, —  especially  where,  if  valid 
for  any  purpose,  the  application  merely  gave 
an  option  to  select  which  was  never  exerted. 
Edward  Rutledge  Timl>er  Co.  v,  Farrell, 
(1921)  255  U.  S.  268,  41  S.  Ct.  328,  65  U.  S. 


(L.   ed.)    — ,   reversing    (C.    C.   A.    9th   Cir. 
1919)   258  Fed.  161,  1*69  C.  C.  A.  229. 

Sufficiency  of  designation  of  lieu  land. — 
The  designation  by  section  number,  township, 
and  range,  of  a  section  of  unsurveyed  public 
land  selected  by  a  railway  company  under 
this  act,  in  lieu  of  land  to  be  relinquished 
to  the  United  States,  describes  the  land  with 
reasonable  certainty,  although  it  is  7V2  miles 
from  any  known  survey,  if  it  may  readily  be 
located  from  such  survev.  Edward  Kut ledge 
Timber  Co.  v.  Farrell,  (1921)  255  U.  S.  268. 
41  S.  Ct.  328,  65  U.  S.  (L.  cd.)  — .  retyersintf 
(C.  C.  A.  9th  Cir.  1919)  258  Fed.  101,  16*9 
C.  C.  A.  229. 


RAILROADS 


Vol.  VIII,  p.  1 1 51 ,  sec.  1 .     [First  ed., 

vol  VI,  p.  745.] 

Applicability  to  effects  of  army  officer.— 
The  personal  effects  of  an  army  officer  are 
not  the  property  of  the  United  States,  and 
therefore,  when  transported  for  the  govern- 
ment  over  land-grant  railroads,  are  not  en- 
titled to  land-grant  deductions,  but  are  sub- 
ject to  commercial  or  regular  tariff  rates. 
Oregon-Washington  R.,  etc.,  Co.  t?.  U.  S., 
(1921)  265  U.  S.  339,  41  S.  Ct.  339,  65  U.  S. 
(L.  ed.)  — ,  affirming  (1919)  64  Ct.  CI.  131. 
But  reduced  rates  may  be  granted  by  a  car- 
rier for  the  transportation  of  the  personal 
effects  of  Army  officers  changing  stations 
under  orders,  in  view  of  the  provision  of 
the  Interstate  Commerce  Act  of  February  4, 
1887,  i  22  [4  Fed.  Stat.  Ann.  (2d  ed.)  539], 
permitting  reduced  rates  to  the  United 
States,  and  of  a  conference  ruling  of  the  In- 


terstate Commerce  Commission,  making  such 
section  applicable  to  property  transported 
for  the  United  States.  Western  Pac.  R.  Co. 
V.  U.  S.,  (1921)  255  U.  S.  349,  41  S.  Ct. 
549.  66  U.  S.  (L.  ed.)  — ,  affirming  (1919) 
54  Ct.  CI.  215. 

Acquiescence  in  rates. —  l%e  right  of  a 
land-grant  railroad  to  recover  from  the 
Unit^  States  the  difference  between  its  com- 
mercial or  general  tariff  rates  and  the  land- 
grant  rates  charged  and  accepted  by  it  for 
the  transportation  for  the  government  of  the 
pevBonal  effects  of  army  officers  is  loat  by 
the  carrier's  long  acquiescence  in  the  gov- 
ernment's explicit  assertion  that  the  land- 
grant  rates  were  the  proper  ones  for  such 
service.  Oregon-Washington  R.,  etc,  Co.  €• 
U.  S.,  (1921)  255  U.  S.  3S9,  41  S.  Ct.  329, 
65  U.  S.  (L.  ed.)  — ,  affirmwg  (1D19)  64 
Ot.  CI.  131.  See  to  the  same  effect  Western 
Pac.  R.  Co.  V.  U.  S.,   (1921)   255  U.  &  349, 
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41  S.  Ct.  332,  65  U.  S.  (L.  ed.)  — ,  affirming 
(1919)   54  Ct.  CL  215, 

Vol.  VIII,  p.  1155,  sec.  1.  [Driving- 
wheel  brakes.]  [First  ed.,  vol. 
VI,  p.  752.] 

I.  Introductory. 

4.  State  laws. 
IV.  "  Train." 

2.  Switching  operations. 
VIII.  Action  'by  injured  employee. 

I.  Intboductoby 
StSLte  Laws  (p.  1157) 

Workmen's  Compensation  Act. — A  recovery 
in  an  action  based  on  the  Safety  Appliance 
Act  is  not  prevented  by  the  Workmen's  Com- 
pensation Act  of  the  state  where  the  accident 
occurred,  though  in  terms  applicable,  and 
though  tibe  train  movement  was  intrastate. 
Kraemer  i*.  Chicago,  etc.,  R.  Co.,  (Minn. 
1921)   181  N.  W.  847. 

IV.  "Train'' 
2.  Bwiiching  Operations  (p.  1158) 
What  constitutes  "  train  movement."— The 
Slftfety  Appliance  Act  applies  to  an  intra- 
state train  movement  on  an  interstate  rail- 
road; and  the  plaintiff's  intestate,  in  taking 
17  cars  from  a  yard  on  a  spur  track  to  a 
yard  on  the  main  line,  a  distance  of  3  miles, 
using  a  switch  engine,  having  no  caboose, 
and  operating  without  train  orders,  was  en- 
gaged in  a  ''train  movement,"  as  distin- 
guished from  a  ''switching  movement,"  and 
was  within  the  protection  of  the  Safety 
Appliance  Act.  Kraemer  v.  Chicago,  etc.,  IL 
Ck).,  (Minn.  1921)   181  N.  W.  847. 

VIII.  Action  by  Injured  £mfix>teb 

(p.  1160)^ 

Proximate  cause. —  The  failure  to  have  the 
air  brakes  coupled  so  as  to  be  under  engine 
oontrol,  as  required  by  the  Safety  Appliance 
Act,  was  a  proximate  cause  of  the  death 
of  the  plainiifTs  intestate  who  was  killed  in 
a  derailment  by  the  cars  not  under  air  con- 
trol crowding  the  tender  into  the  engine  cab 
and  crushing  him  against  the  boiler  head. 
Kraemer  v.  Chicago,  etc.,  R.  Co.,  (Minn. 
1921)    181  N.  W.  847. 

Right  of  action  for  death. —  There  is  im- 
plied in  the  Safety  Appliance  Act  a  right  of 
recovery  for  death,  though  the  act  does  not 
in  express  terms  provide  for  a  survival  of 
the  cause  of  action;  and  the  personal  repre- 
sentative of  an  employee  killed  on  an  inter- 
state road  because  of  a  violation  by  the  road 
of  the  Safety  Appliance  Act  can  recover  -in 
an  action  based  on  the  statute,  though  the 
train  movement  in  which  the  deceased  was 
engaged  was  intrastate.  Kraemer  v,  Chicago, 
etc.,  R.  Co.,  (Minn.  1921)   181  N.  W.  847. 

Pleading. — A  person  suing  under  this  Act 
must  show  by  his  pleading  that  he  was  either 


an  employee  or  a  traveller  at  the  time  of  the 
injury,  the  Act  being  limited  by  its  title  to 
those  classes.  Kcclesive  r.  Great  Northern 
R.  Co.,  (1920)  58  Mont.  470,  194  Pac.  143. 

Vol.  VIII,  p.  1161,  sec.  2.     [First  ed., 
vol.  VI,  p.  753.] 

VII.  Automatic    coupling    and    uncoupling 

apparatus. 
VIII.  Duty  to  "  equip  '*  and  maintain  equip- 
ment as  absolute. 
IX.  To  whom  duty  to  equip  owed. 
XL  Civil  action  arising  out  of  violation 
of  section. 

VII.  AtTTOMATic  Coupling  and  Uncwupung 
Apparatus  (p.  1164) 

Movement  of  train  due  to  breaking  of 
coupler. —  The  movement  down  grade  of  a  de- 
tached portion  of  a  train  made  possible  by  the 
breaking  of  a  defective  coupler  has  been  held 
to  be  the  necessary  and  natural  efTect  of  a 
failure  to  comply  with  the  Safety  Appliance 
Act.  Erie  R.  Co.  v.  Caldwell,  (C.  C.  A.  6th 
Cir.  19aD)  264  Fed.  947. 

Car  without  drawhead. —  In  a  case  where 
it  apx)eared  that  a  brakeman  was  injured 
while  attempting  to  fasten  two  cars  together 
with  chains  because  the  drawhead  of  one 
of  the  cars  was  gone,  it  was  held  that  the 
case  was  as  a  matter  of  law  within  the  Act. 
Wight  t?.  Callicut,  (Tex.  1920)  226  S.  W. 
389. 

vni.  Duty  to  "Equip"  and  Maintain 
Equipment  as  Absolute  (p.  1166) 
In  general — To  same  effect  as  original 
annotation,  see  Davis  t-.  Michigan  Cent.  R. 
Co.,  (1920)  294  IlL  365,  128  N.  E.  639, 
wherein  it  was  said:  "The  duty  and  liabil- 
ity to  provide  couplers  automatically  coup- 
ling by  impact  and  which  can  be  uncoupled 
without  the  necessity  of  going  between  the 
ears  is  an  absolute  duty  imposed  on  rail- 
roads engaged  in  interstate  commerce,  under 
the  Federal  Safety  Appliance  Act.  Assumed 
risk  is  not  a  defense  under  this  statute. 
Neither,  can  the  action  of  the  employee  be 
defeated  by  the  carrier  showing  that  it  has 
exercised  care  in  providing  and  keeping  in 
repair  such  appliances,  nor  by  showing  con- 
tributory negligence  on  the  part  of  the  em- 
ployee when  he  is  injured  by  reason  of  a  vio- 
lation of  the  act." 

IX.     To  Whom  Duty  to  Equip  Owed    (p. 

1169) 

A  carrier's  failure  to  have  the  end  of  a 
loaded  freight  car  standing  on  a  siiling 
equipped  with  the  coupler  and  drawbar  pre- 
scribed by  the  Federal  Safety  Appliance 
Acts,  the  purpose  of  which  is  to  obviate  the 
necessity  for  men  to  go  between  the  ends  of 
the  cars,  was  not  an  actionable  breach  of 
duty  towards  a  brakeman  who  was  injured 
in  a  collision  between  such  car,  of  whose  de- 
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feet 8  he  was  aware,  and  'another  car  on 
which  he  was  riding,  which  the  engine  had 
kicked  on  the  same  siding,  although  had 
these  appliances  been  present  there  would 
have  been  sufficient  room  between  the  ends 
of  the  two  cars  to  prevent  the  injury,  where 
there  was  no  present  intention  to  disturb, 
couple,  or  move  the  defective  car,  since  the 
collision  was  not  the  proximate  result  of  the 
defect,  but  of  the  brakeman's  failure  to  per- 
form his  duty  to  stop  the  moving  car  in 
time  to  avoid  the  collision.  Lang  r.  New 
York  Cent.  R.  Co.,  (1921)  255  U.  S.  455, 
41  S.  Ct.  381,  05  U.  S.  (L.  ed.)  {affirming 
(1920)  227  N.  Y.  507.  125  N.  E.  681 ),  where 
in  the  court  said :  **  The  court's  [New  York 
Court  of  Appeals  1  conclusion  that  the  re- 
quirement of  the  Safety  Appliance  Act  *  was 
intended  to  provide  against  the  risk  of  coup- 
ling  cars '  is  the  explicit  declaration  of  the 
Conarty  Case.  [See  original  annotation 
under  this  heading.]  There,  after  coni^ider- 
ing  the  act  and  the  cases  in  exposition  of  it, 
we  said,  nothing  in  its  provisions  *  gives  any 
warrant  for  saying  that  they  are  intended  to 
provide  a  place  of  safety  between  colliding 
cars.  On  the  contrary,  they  affirmatively 
show  that  a  principal  purpose  in  their  enact- 
ment was  to  obviate  "the  necessity  for  men 
going  between  the  ends  of  the  cars." ' 

''  The  case  was  concerned  with  a  collision 
between  a  switch  engine  and  a  defective 
freight  car,  resulting  in  injuries  from  which 
death  ensued.  The  freight  car  was  about  to 
be  placed  on  (we  quote  from  the  opinion) 
'  an  isolated  track  for  repairs,  and  was  left 
near  the  switch  leading  to  that  track  while 
other  cars  were  being  moved  out  of  the  way, 
—  a  task  taking  about  five  minutes.  At 
that  time  a  switch  engine  with  which  the 
deceased  was  working  came  along  the  track 
on  which  the  car  was  standing  and  the  col- 
lision ensued.'  The  deceased  was  on  the 
switch  engine,  and  it  waa  on  its  way  *  to  do 
some  switching  at  a  point  some  distance  be- 
yond the  car,  and  was  not  intended  and  did 
not  attempt  to  conplie  it  to  the  engine  or  to 
handle  it  in  any  way.  Its  movement  was  in 
the  hands  of  others.*** 

• 

IX.  Civil  Action  Akisikg  Out  of  Violation 
or  Section  (p.  1170) 

Contrilmtozy  negligence. —  To  same  effect 
as  original  annotation,  see  Flanigan  t\  Mines, 
(1920)    108  Kan.  133,  193  Pac.  1077. 

Proximate  cause  of  injury. —  Where  a 
switchman  standing  near  a  switch  was  in- 
jured by  the  switch  lever  being  thrown  from 
the  impact  against  the  switch  points  of  a 
car  which  broke  loose,  the  defective  coupling 
which  permitted  the  car  to  break  loose  was 
the  proximate  cause  of  the  injur  v.  Stewart 
r.  Wabash  R.  Co.,  (Neb.  1921)  "182  N.  W. 
496. 

Joinder  of  causes  of  action. — An  action  to 
recover  damages  resulting  from  death  of  an 
employee  may  be  predicated  on  both  the 
Employers'    Liability    Act    and    the    Safety 


Appliance  Acts,  and  the  plaintiflT  may  go  to 
the  jury  on  as  many  grounds  of  recovery  as 
the  evidence  tends  to  establish,  under  proper 
instructions  as  to  each,  without  efeetuig 
between  the  acts  mentioned.  Flanigan  r. 
Hines,  (1920)  (108  Kan.  133,  193  Pac  1077. 
Evidence  of  defect. —  The  fact  that  a  car 
became  uncoupled  on  the  stopping  of  the 
train  is  sufficient  evidence  that  the  coupling 
was  defective.  Stewart  r.  Wabash  R.  Ca, 
(Neb.   1921)    182  N.  W.  496. 


[First  ed., 


Vol.  VIII,  p.  1174,  sec.  4. 

vol.  VT,  p.  755.] 

I.  Cars  affected. 
V.  Duty  imposed  as  absolute. 

I.  Cabs  Affected  (p.  1174) 
Foreign  car. — ''Nor  is  defendant's  liability 
under  the  act  affected  by  the  fact  that  the 
Grand  Trunk  Pacific  car  from  which  plaintiff 
fell  did  not  belong  to  it»  and  was  not  being 
used  by  it  at  the  time  for  the  purpose  of 
transporting  a  shipment  therein,  but  was 
picked  up  by  this  switching  crew  and  util- 
ized temporarily  for  the  purpose  of  enabling 
the  crew  to  reach  and  remove  the  FVisco 
car."  Lyon  v.  Wabash  R.  Co.,  (Ma  App. 
1921)   232  S.  W.  786. 

V.  Butt  Imposed  as  Absoluts  (p.  1176) 

Rule  stated. —  To  same  effect  as  original 
annotation,  see  Lyon  v,  Wabash  R.  Co., 
(Mo.  App.  1921)   232  S.  W.  786. 

Necessity  of  injury  while  coupling  or  un- 
coupling can. —  It  is  not  necessary  that  the 
employee  should  be  injured  because  of  a 
defective  grabiron  while  coupling'  of  un- 
coupling cars.  If  the  grabiron  can  be  used 
in  getting  to  the  point  where  the  cars  are 
to  be  coupled  or  uncoupled,  it  is  within  this 
section.  Director  General  of  Railroads  v. 
Ronald,  (C.  C  A«*2d  Cir.  1920)  266  Fed.  138. 

Vol.  VIII,  p.  1 1 82,  sec.  &    [First  ecL, 
vol.  VI,  p.  756.] 

Effect  of  section. —  In  Ward  v.  Erie  R. 
Co.,  (1921)  230  N.  Y.  230,  129  N.  E.  886, 
in  passing  upon  the  question  as  to  whether 
a  state  by  legislation  could  impair  the  rem- 
edy given  by  the  Safety  Appliance  Acta  to 
an  employee,  the  court  eaid,  regarding  the 
effect  of  this  section: 

"Here  there  are  two  provisions  that  un- 
mistakably reveal  the  purpose  to  give  to  the 
right  of  action  for  damages  then  attaching 
at  common  law  a  statutory  confirmation  and 
a  statutory  sanction.  The  act  provides  (27 
Stat.  532,  Act  March  2,  1893,  ch.  196,  |  8) 
that  any  employee  injured  by  any  locomotive, 
car,  or  train  in  use  contrary  to  the  statute 
'sihall  not  be  deemed  thereby  to  have  as- 
sumed the  risk  thereby  occasioned,  although 
continuing  in  the  employment  of  such  carrier 
after  the  unlawful  use  of  such  kmMnotive, 
car,  or  train  had  been  brought  to  his  knowl- 
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edge.'  This  provision  assumes  the  exi6tence 
of  a  remedy  and  limits  the  available  de- 
fenses. The  regulation  of  the  remedy  is 
equivalent  to  a  declaration  that  a  remedy 
there  shall  be.  The  states  were  without 
power,  with  that  statute  on  the  books,  to 
make  aserumiption  of  risk  through  continu- 
anee  in  employment  an  answer  to  a  suit. 
Congress  did  not  mean  that  they  should  have 
the  power  to  destroy  the  right  of  action  which 
they  were  powerless  to  impair.  The  supple- 
mentary act  of  1910  (36  Stat  L.  299)  rein- 
forces this  conclusion.  It  provides  tiiat  the 
penalty  of  $100  for  each  violation  of  its 
provisions  shall  not  be  construed  to  relieve 
such  carrier  from  liability  in  any  remedial 
action  for  the  death  or  injury  of  any  railway 
employee.'  The  Supreme  Court,  referring  to 
these  two  provisions  in  Texas  &  Pac.  Ry.  Co. 
r.  Rigsby,  supra,  at  page  40  of  241  U.  S., 
at  page  484  of  36  Sup.  Ct.  (60  L.  ed.  874), 
said  of  them  that  '  the  inference  of  a  private 
right  of  aotion '  was  thereby  *  rendered  irre- 
sistible.' 

"  We  build  the  right  of  action  on  the  stat- 
ute. We  look  to  the  common  law  in  deter- 
mining the  implications  of  the  statute,  the 
things  assumed  and  held  for  granted.  Mur- 
ray t?.  Chicago  &  N.  W.  Ry.  Co.  (C.  C.)  62 
Fed.  24,  31.  That  is  the  background  in  which 
its  language  finds  a  setting.  Congress  knew 
the  ancient  rule  which  gives  a  remedy  in 
these  circumstances  for  violation  of  a  duty. 
With  that  knowledge,  it  left  to  allusion  and 
suggestion  the  things  that  allusion  and  sug- 
gestion were  sutRoient  to  supply.  The  only 
question  is  whether  it  left  thf»  gaps  so  wide 
that  in  the  process  of  filling  them  interpre- 
tation fades  into  conjecture.  We  think  our 
reading  of  the  act  is  not  subject  to  that  re- 
proach. The  statute  in  scheme  and  frame- 
work is  instinct  with  plan  and  purpose  to 
maintain  a  remedy  and  fortify  it.  The  will 
.  of  Congrees"  i?  expressed  in  abbreviated  signs 
and  symbols,  but  none  the  less  it  is  expressed. 
Enou^rh  is  there  to  forbid  the  imputation  of 
a  willingness  that  an  act.  described  in  its 
title  as  one  to  promote  the  safety  of  em- 
ployees and  travelers,  should  be  dependent 
for  ite  efficacy  upon  the  pleasure  of  the 
states.  Tt  is  written  there  in  substance: 
Any  one  for  whose  benefit  this  statute  is  en- 
acted shall  have,  in  case  of  viol«.tion,  a  right 
of  action  for  his  damages,  and  it  shall  no 
longer  be  a  defense  that  there  was  service 
with  knowledge  of  the  risk." 

Vol.  VIII,  p.  1 1 83,  sec.  1 .     [First  ed., 
vol.  X,  p.  375.] 

TIL  "Engaged   in   interstate  commerce." 
VI.  Intrastate  cars. 

III.  **  Engaged  in  Inteb8tatb  Commebce  " 

(p.  1184) 

Application   to   employee  not   engaged   in 
interstate    commerce. — To    same    effect    as 


original  annotation,  see  Ward  v,  Erie  R.  Co., 
(1921)   230  N.  Y.  230,  129  N.  E.  886. 

VI.  Intrastate  Cabs  (p.  1186) 

To  same  effect  as  original  annotation,  see 
Reap  V.  Hines,  (C  C.  A.  2d  Cir.  1»21)  273 
Fed.  88. 

Queation  of  compliance  with  statute  held 
to  be  for  jury. —  See  Reap  v.  Hines^  (CCA. 
2d  Cir.  1921)  273  Fed.  88. 

Vol.  VIII,  p.  1 1 88,  sec.  Z    [First  ed., 
vol.  X,  p.  376.] 

Cars  affected. — A  railroad  moving  four  cuts 
of  oars  without  having  the  air  brakes  coupled 
and  under  control  from  the  engine,  is  guilty 
of  a  violation  of  this  act.  Galveston,  etc., 
R.  Co.  V.  U.  S.,  (C  C  A.  6th  Cir.  1920)  266 
Fed.  266,  wherein  the  court  said: 

**  Under  the  undisputed  facts,  as  inter- 
preted by  this  court  in  its  former  opinion, 
the  movements  of  cars,  for  which  the  United 
States  sought  to  collect  the  penalties,  were 
train  movements,  and  covered  by  the  Safety 
Appliance  Act." 

Transfer  trains. — Transfer  trains  operated 
by  an  interstate  railway  carrier  under  the 
yardmaster's  orders,  and  under  the  single 
operating  rule  which  requires  all  trains  to 
move  at  such  speed  that  they  can  be  stopped 
dt  vision,  over  a  terminal  railway  a  part  of 
which  is  single  track,  and  on  which  are 
several  grade  highway  and  railway  crossings, 
are  subject  to  the  requirement  of  the  Safety 
Appliance  Acts  of  March  2,  1893,  and  March 
2,  1903,  as  to  the  coupling  of  train  brakes 
so  as  to  be  under  engine  control,  since,  even 
under  the  inadmissible  suggestion  that  the 
use  of  the  road  as  part  of  the  main  line  is 
essential  to  the  application  of  this  provision, 
such  requirement  would  be  satisfied  in  a  case 
like  the  one  at  bar,  where  two  independent 
railway  companies  use  the  road  for  freight 
trains  under  air  control,  and  the  passenger 
trains  of  another  company  cross  it.  U.  S. 
t\  Northern  Pac.  R.  Co.,  (1920)  254  U.  S. 
251,  41  S.  Ct.  101,  65  U.  S.  (L.  ed.)  — , 
{reversing  (C  C  A.  8th  Cir.  1919)  255  Fed. 
665.  167  C  O.  A.  31),  wherein  the  court 
said: 

"  The  company  contends  that  the  rule  ap- 
plied in  United  States  t).  Erie  R.  Co.,  237 
U.  S.  402,  59  L..ed.  1019,  35  Supp.  Ct.  Rep. 
621 ;  United  SUtes  v.  Chicago,  B.  &  Q.  R  Co., 
237  U.  S.  410,  59  L.  ed.  1023,  35  Sup.  Ct. 
Rep.  634;  and  Louisville  &  J.  Bridge  Co.  v. 
United  States,  249  U.  S.  634,  «3  L.  ed.  757, 
39  Sup.  Ct.  Rep.  355,  is  not  applicable,  be- 
cause here,  unlike  those  cases,  no  part  of  the 
trains'  journey  was  performed  on  a  track 
used  as  part  of  the  main  line  of  the  North - 
em  Pacific  system.  If  use  of  the  road  as 
part  of  a  main  line  were  essential  in  order 
that  operations  on  it  be  controlled  by  the 
Safety  Appliance  Act,  the  requirement  would 
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he  satisfied  in  this  case  by  the  fact  that  two 
independent  companies  ufle  the  road  for 
freight  trains  under  air  control,  and  that 
the  passenger  trains  of  another  ccHnpany 
cross  it.  'Not  only  were  these  [the 
defendant's]  trains  exposed  to  the  hazards 
which  that  provision  was  intended  to  avoid 
or  minimize,  but,  unless  their  engineers  were 
able  readily  and  quickly  to  chedc  or  control 
their  movements,  they  were  a  serious  menace 
to  the  safety  of  other  trains  which  the  stat- 
ute was  equally  designed  to  protect.*  United 
States  r.  Chicago,  B.  &  Q.  R,  Co.,  supra.  But 
there  is  nothing  in  the  act  which  limits  the 
application  of  the  provision  here  in  question 
to  operations  on  main-line  tracks,  llie  re- 
quirement that  train  brakes  shall  be  coupled 
so  as  to  be  under  engine  control  is  in  terms 
(32  Stat  at  L.  943,  chap.  976,  8  Fed.  Stat. 
Anno.  2d  ed.  p.  1188)  applicable  to  'all 
trains  .  .  .  used  on  any  railroad  engaged 
in  inter  Hate  commerce.*  It  is  admitted  that 
this  railroad  is  engaged  in  interstate  com- 
merce; and  the  cases  cited  show  that  trans- 
fer trains,  like  those  here  involved,  are 
'trains*  within  the  meaning  of  the  act.  A 
moving  locomotive  with  cars  attached  is 
without  the  provision  of  the  act  only  when 
it  is  not  a  train;  as  where  the  operation  is 
that  of  8Avit<;hing,  classifying,  and  assem- 
bling oars  within  railroad  yards  for  the  pur- 
pose of  making  up  trains.  Congress  has  not 
imposed  upon  courts  applying  the  act  any 
duty  to  weigh  the  dangers  incident  to  par- 
ticular operations;  and  we  have  no  occasion 
to  consider  the  special  dangers  incident  to 
operating  trains  under  the  conditions  here 
presented.*' 


Vol.  VIII,  p.  1 1 90,  sec.  2.     [First  ed., 
1912  Supp.,  p.  336.] 

Duty  absolute.— The  duty  of  a  carrier  to 
equip  and  maintain  its  cars  with  sufficient 
and  adequate  brakes  is  an  absolute  one. 
Payne  v.  Connor,  (CCA,  1st  Cir.  1921) 
274  Fed.  497. 

Employees  within  act. — Whether  the  em- 
ployee injured  by  a  violation  of  this  act 
w^s  at  the  time  engaged  in  interstate  com- 
merce is  immaterial.  Tvon  v.  Wabash  R. 
Co.,    (Mo.  App.   1921)    232  S.  W-  786. 

Secure  running  boards  —  act  of  trespasser 
creating  defect.— The  federal  Safety  Appli- 
ance Act,  April  14,  1910,  which  requires 
oars  operated  in  interstate  commerce  to  be 
equipped  with  secure  running  boards,  is  not 
violated  where  it  appears  that  a  trespasser, 
without  the  knowledge  of  the  railroad  or  its 
servants,  displaced  an  ice  bunker  cover  so 
that  it  projected  upon  the  running  board, 
causing  plaintiff,  a  brakeman,  to  trip  over 
it;  the  running  board  itself  remaining  all 
the  time  mechanically  perfect  and  secure. 
Slatt-r  r.  Chi(ac:o,  etc.,  R.  Co.,  (1920)  14(1 
Minn.  300,  178  X.  W.  813. 


Coal  on  engine  step  does  not  c<mstitute  a 
violation  of  this  act.  Reeves  f.  Chicago,  etc., 
R.  Co.,  (1920)  147  Minn.  114,  179  N.  W.  689. 

Quefltion  for  jury. — Where  plaintiff  was 
hit  by  cars  which  had  been  standing  and 
which  were  moved  by  cars  kicked  back  as 
he  was  crossing  the  track,  the  question 
whether  failure  to  have  the  standing  cars 
properly  equipped  with  brakes  contributed 
to  the  injury  has  been  held  to  be  one  for 
the  jury.  Payne  v.  Connor,  (CCA.  1st  Cir. 
1921)  274  Fed.  497. 

Vol.  VIII,  p.  1 1 91,  sec.  3.     [First  ed., 

1912  Supp.,  p.  336.] 

Extension  of  time  for  compliance. — ^Tlils 
section  gives  to  the  Commission  no  power 
to  extend  the  time  for  compliance  with  the 
provisions  of  section  2  of  this  act.  Tyon  r. 
Wabash  R.  Co.,  (Mo.  App.  1921)  232  S.  W. 
786. 

Vol.  VIII,  p.  1 1 92,  sec.  4.     [First  ed., 
1912  Supp.,  p.  336.] 

T.  Introductory. 
VI.  "Nearest  available  point.** 
VIII.  "  Remedial  action." 

I.  Intboductobt  (p.  1192) 

The  word  **  permitting "  was  evidently  in- 
Kerted  in  this  section  to  meet  the  case  of  one 
interstate  carrier  receiving  cars  from  an- 
other line,  not  thus  equipped  and  hauling 
them  on  its  own  line.  McCalmont  c,  Penn- 
sylvania Co.,  (N.  D.  Ohio  1921)  273  Fed.  231. 

VI.  " Xearest  Available  Point*'  (p.  1196) 

Scope  of  permisdou  to  haul  defective  cars. 
—  "ITie  permission  to  haul  from  the  place 
where  the  want  of  repair  is  discovered  is  a 
permission  to  haul  it  only  to  the  nearest 
available  repair  place,  and  only  in  case  it  is 
necessary  to  do  such  hauling  in  order  to 
make  repairs,  and  when  they  cannot  be  made 
except  at  that  repair  place.  Even  this  per- 
mission to  haul  to  the  nearest  available  re- 
pair place  does  not  permit  the  hauling  of 
defective  cars  by  chains  instead  of  drawbars 
in  association  with  other  cars  commercially 
used,  unless  such  defective  car  contains  live 
stock  or  perishable  freight.  Obviously  this 
means  that  crippled  cars  must  be  hauled  in 
trains  made  up  exclusively  of  crippled  cars. 
The  associaticm  of  the  word  *  used '  with  the 
words  *  hauled  or  permitted  to  be  hauled  on 
its  line'  clearly  indicates  that  the  use  must 
be  associated  with  or  related  to  the  trans- 
portation or  hauling  of  a  crippled  car,  either 
in  transportation  from  place  to  place,  or  of 
the  car  from  the  place  where  found  to  be 
defective  or  insecure  to  the  place  of  repair. 
It  does  not  mean  such  use  of  the  car  else- 
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where  or  in  other  relations  than  such  haul- 
ing or  movement."  McCalmont  f.  Pennsyl- 
vania Co.,  (N.  D.  Ohio  1921)  273  Fed.  231. 

VIII.  "Remedial  Action"  (p.  1197) 

A  causal  relation  between  the  violation  of 
the  Safety  Appliance  Act  and  the  employee's 
injuries  must  always  exist.  McCalmont  v. 
Pennsylvania  Co.,  '(N.  D.  Ohio  1921)  273 
Fed.  231,  holding  in  this  case  that  the  carrier 
was  not  liable. 

Vol.  VIII,  p.  1199,  sec.  1.     [Locomo- 

tive  ash  pan,  etc.]      [First  ed., 

1909  Supp.,  p.  588.] 

Proximate  cause  of  injury. —  In  Ft.  Worth, 
etc.,  R.  Co.  V.  Smithers,  (Tex.  1921)  228  8. 
W.  637,  it  appeared  that  the  ash  pan  of  a 
locomotive  was  so  out  of  order  that  the 
cover  could  not  be  closed  by  the  use  of  the 
lever.  A  round  house  employer,  failing  to 
close  the  pan  by  the  lever,  started  to  leave 
the  locomotive  cab  to  go  under  the  locomo- 
tive to  close  it,  and  in  so  doing  fell  by  rea- 
son of  the  slippery  condition  of  the  floor  of 
the  cab.  It  was  held  that  the  violation  of 
the  Ash  Pan  Act  was  the  proximate  cause  ol 
the  injury. 

Vol.  VIII,  p.  1201,  sec.  2.     [First  ed., 
1912  Supp.,  p.  339.] 

Boiler  undergoing  repair. — ^A  boiler  on  a 
locomotive  which  is  in  the  shop  for  purpose 
of  repair  is  not  being  used  in  interstate  com- 
merce within  this  section.  Flack  i;.  Atchi- 
son, etc.,  R.  Co.,  (Mo.  1920)  224  S.  W.  415, 
wherein  it  was  said:  ''At  the  time  of  the 
accident  here  in  suit,  the  engine  in  question 
was  not  being  used  in  'moving  interstate 
or  foreign  tra&c,'  nor  was  it  *  in  the  active 
service  of  such  carrier  in  moving  traffic* 
within  the  intent  and  purpose  of  that  act, 
as  we  construe  it.  The  engine  was  undeni- 
ably being  prepared  for  use  in  interstate 
traffic,  and  the  deceased  met  his  death  while 
engaged  in  that  preparation.  The  work  then 
being  done  was  necessary  in  order  to  avoid  a 
violation  of  the  provisions  of  the  act  whose 
penalties  respondent  now  invokes." 

Action  for  injuries. —  In  an  action  under 
the  federal  Employers'  Liability  Act,  the 
plaintiff  may  recover  for  injuries  caused  by 
the  violation  of  this  section.  Cochran  v. 
Atchison,  etc,  R.  Co.,  (Kan.  1921)  198  Pac. 
6^5. 

Vol.  VIII,  p.  1205,  sec.  1.    [First  ed., 
1916  Supp.,  p.  215.] 

Engine  steps. —  The  presence  of  a  lump  of 
coal  on  an  engine  step  does  not  constitute  a 
violation  of  this  section.    Reeves  v.  Chicago, 


etc.,  R.  Co.,  (1920)  147  Minn.  114,  179  N.  W. 
689. 

Piston  rod. —  A  broken  piston  rod  result- 
ing in  the  escape  of  large  quantities  of  steam 
into  the  cab  of  the  locomotive  is  within 
this  act.  Kilburn  v.  Chicago,  etc.,  R.  Co., 
(Mo.  1921)  232  S.  W.  1017. 

Presumption  of  safety  mechaniam. — ^When 
it  comes  to  a  question  of  proper  condition 
and  safety  under  this  act,  that  mechanism 
which  has  been  in  constant  use  for  years 
without  causing  injury  must  be  considered 
proper  and  safe  until  some  notice  or  occasion 
indicates  its  danger  and  insufficiency.  Ford 
V.  McAdoo,  (1921)  231  N.  Y.  155,  131  N.  E. 
874,  wherein  it  was  held  that  the  evidence 
was  insufficient  to  show  that  the  locomotive 
was  defective. 

Vol.  VIII,  p.  1208,  sec.  1.    [First  ed., 
1909  Supp.,  p.  584.] 

I.  Introductory. 

2.  Construction  and  operation. 

a.  In  general. 

d.  Construction  controlled  by 
federal  decisions. 

3.  ''Common  carrier  by  railroad. 

a.  In  general. 

b.  Electric  railway. 

c.  Vessel  owned  by  railroad. 

f.  Express  company. 

4.  Paramount  to  state  laws. 

a.  In  general. 

c.  State  statutes,  in  general. 

d.  State  Workmen's  Compensa- 

tion Acts. 
II.  Employer    engaged    in    interstate    com- 
merce. 
1.  In  general. 
4.  Hauling  empty  cars. 
6.  Movements  in  terminal  yard. 
8.  Transportation  of  mail. 
III.  Employee    engaged    in    interstate    com- 
merce. 

1.  Relation  of  employer  and  employee. 

g.  Independent  contractor, 
h.  Express  agent. 

2.  Employed  in  interstate  commerce. 

a.  Cieneral  rule  and  tests. 

b.  Employee   operating  train. 

c.  Employees       coupling,       un- 

coupling or  switching  cars. 

d.  Employee    engaged    in     con- 

struction or  repairs. 

e.  Employee   supplying   fuel   or 

water. 

f.  Employee    guarding     or     in- 

specting property. 

g.  Employee  going  to  or  return- 

ing from  work  or  tem- 
porarily diverted  there- 
from. 

h.  Employee  working  on  water- 
craft. 

i.  Other  employees. 
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IV.  Injuries  to  employees. 

1.  Negligence  generally. 

a.  Basis  of  liability. 

d.  Defects  in  cars,  engines,  ap- 

pliances, etc. 

(1)  In  generaL 

(2)  Duty    of    carrier   as  to 

place  to  work. 
(6)   Particular  acts  or  con- 
ditions  as  negligence. 

e.  Violation  of  safety  appliance 

act  as  negligence. 

f.  Effect  of  section  on  particu- 

lar doctrines  or  maxims. 

(1)  In  general 

(2)  Fellow  servant  doctrine. 

2.  Persons  entitled  to  sue. 

b.  Personal  representatives. 

3.  Pleadings. 

a.  In  general. 

b.  Particular  allegations. 

e.  Amendments  to  pleading^. 

4.  Practice  and  procedure. 

a.  In  general. 

b.  Election. 

e.  Form  of  verdict. 
6.  Evidence. 

d.  Presumptions. 

e.  Burden  of  proof. 

6.  Damages. 

b.  Actions  for  death. 

(1)  In  general. 

(2)  Pecuniary  loss. 

c  Recovery  by  widow  and  chil- 
dren. 

(1)  In  general. 

(2)  Action  by  widow. 

(3)  Actions  by  children, 
d.  Actions  for  death  of  son. 

7.  Questions  for  court  and  jury. 

8.  Appeal  and  error. 

I.   IlfTRODUOTOBT 

2.    Construction  and   Operation 

a.  In  General  (p.  1213) 

The  Safety  Appliance  Act  and  the  Em- 
ployers' LUbility  Act— "The  federal  Em- 
ployers' Liability  Act,  exclusively  regulating 
the  relation  of  common  carriers  and  their 
employees  while  engaged  in  interstate  com- 
merce, was  enacted  long  after  the  Safety  Ap- 
pliance Act,  viz.  April  22,  1908  (35  Stat.  G5), 
and  this  absolute  duty  of  the  railroad  com- 
pany imder  the  Safety  Appliance  Act  to  its 
employees,  injured  when  engaged  in  inter- 
state commerce,  must  be  considered  as  in- 
corporated in  it.  Whenever  a  violation  of 
that  act  is  the  proximate  cause  of  the  injury, 
the  negligence  of  the  railroad  company  is 
ipso  facto  established.  The  exemption  in 
favor  of  such  employees  is  greater  in  the 
Employees'  Liability  Act  than  that  conferred 
by  section  8  of  the  Safety  Appliance  Act; 
sections  3  and  4  providing  that  no  such  em- 
ployees shall  be  held  to  have  been  guilty  of 
contributory  negligence,  or  to  have  assumed 
the  risks  of  the  employment  in  any  case, 
where  the  violation  by  the  common  carrier 


of  any  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death 
of  such  emplovee.  Director  General  of  Rail- 
roads V.  Ronald,  (C.  C.  A.  2d  Cir.  1920)  265 
Fed.    138. 

Exclusiveness  of  remedy. —  The  remedy 
given  by  this  act,  in  so  far  as  it  fixes  the 
liability  of  the  employer,  is  exclusive  as  to 
him,  but  does  not  modify  the  employee's 
common  law  right  to  sue  any  third  party 
who  is  jointly  liable  for  the  injury  Cott  r. 
Erie  R.  Co.,  ( 1»21 )  231  N.  Y.  «7,  131  N.  K. 
737. 

d.    Construction    Controlled   by    Federal 
Decisions    (p.   1214) 

The  opinion  of  the  Svpreme  Conrt  of  the 
United  States. —  To  same  effect  as  original 
annotation,  see  Hines  v.  Industrial  Accident 
Commission.  (Cal.  1»20)  192  Pac.  859; 
Wright  17.  Interurban  R.  Co.,  (la.  1920)  179 
N.  W.  877;  Seaboard  Air  Line  R.  Co.  c. 
Brooks,  (Ga.  1921)  107  S.  R  878.  In  the 
last  case,  the  court  said: 

"  The  law  which  we  are  called  upon  to 
construe,  being  an  act  of  the  United  States 
Congress,  presents  a  federal  question.  On 
all  such  questions  the  Supreme  Court  of  the 
United  States  is  the  highest  authority,  and 
its  decisions  are  final.  Because  there  is  an 
absence  of  direct  adjudication  on  the  precise 
point  by  the  Supreme  Court  of  the  United 
states,  it  becomes  the  duty  of  this  court 
to  *  determine  the  question  by  the  exercise 
of  its  own  judgment,  enlightened  by  the  best 
available  authorities.' " 

A  federal  court's  interpretation  of  the  act 
prevails  over  any  state  law  or  rule  of  inter- 
pretation of  a  state  court.  Bennett  r.  Atchi- 
son, etc.,  R.  Co.,   (la.  1921)    183  N.  W.  424. 

3.  "Common  Carrier  by  Railroad" 

a.  In  General  (p.  1215) 

Railroad  under  federal  control. — ^A  rail- 
road under  federal  control  under  the  act  of 
March  21,  1918,  (1918  Supp.  Fed.  SUt.  Ann. 
p.  757  et  seq.)  is  an  employer  within  this 
section.  Hitc  r.  St.  Joseph,  etc.,  R.  Qo^ 
(Mo.   1920)    225  S.  W.  916. 

b.   Electric  Railway    (p.   1215) 

State  corporation. — **  Ordinary  street  cars 
(and  not  interurban  or  suburban  cars)  oper- 
ated on  streets  of  cities  for  the  carriage  of 
passengers  do  not  come  under  the  Federal 
Employers'  Liability  Act."  Peters  v.  Kansas 
City  Rys.  Co.,  (Mo.  1920)  204  Mo.  App.  197, 
224  S.  W.  25. 

c.  Vessel  Owned  by  Railroad    (p.  1216) 

Vessel  not  owned  by  railroad. —  Since  this 
act  applies  only  to  common  carriers  by  rail* 
road,  the  fact  that  an  employee  is  injured 
while  assisting  in  the  unloading  of  a  vessel 
used  in  interstate  commerce,  is  immaterial, 
especially  where  the  vessel  is  not  owned  by 
the  defendant  railroad  and  forms  no  part  of 
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its  system.     Foley  v.  Hines,  (1920)   110  Me. 
425,  111  Atl  715. 

f.  Express  Company  (p.  1217) 

To  the  same  effect  as  the  original  annota- 
tion, Wells  Fargo  &  Co.  v.  Taylor,  (IWO) 
264  U.  S.  175,  41  S.  Ct.  93,  65  U.  S.  (L.  ed.) 
— ,  reversing  (C  C.  A.  5th  Cir.  1918)  240 
Fed,  109,  161  C.  C.  A.  161 ;  State  f>.  American 
Express  Co..  (Utah  1921)  195  Pac,  312.  In 
the  former  case,  the  court  said: 

"  The  question  is  presented  whether  the 
act  embraces  a  common  carrier  by  express, 
which  neither  owns  nor  operates  a  rail* 
road,  but  uses  and  pays  for  railroad  trans- 
portation in  the  manner  before  shown.  The 
District  Court  answered  the  question  in  the 
negative  and  the  Circuit  Court  of  Appeals  in 
the  affirmative.  A  negative  answer  also  has 
been  given  in  a  like  situation  by  the  Court  of 
Errors  and  Appeals  of  New  Jersey  (Higgins 
r.  Erie  R.  Co.,  89  N.  J.  L.  629,  99  Atl.  98) ; 
and  a  recent  decision  by  the  supreme  court 
of  Minnesota  makes  persuajsively  for  that 
view  (State  ex  rel.  Great  Northern  Exip.  Co. 
V.  District  Ct.,  142  Minn.  410,  172  N.  W. 
310). 

In  our  opinion  the  words  "common  car- 
rier by  railroad,'  as  used  in  the  act,  mean 
one  who  operates  a  railroad  as  a  means  of 
carrying  for  the  public, —  that  is  to  say,  a 
railroad  company  acting  as  a  common  car- 
rier. This  view  not  only  is  in  accord  with 
the  ordinary  acceptation  of  the  words,  but 
18  enforced  by  the  mention  of  cars,  engines, 
track,  roadbed,  and  other  property  pertain- 
ing to  a  going  railroad  (see  Southern  P. 
Cb.  r.  Jensen,  244  U.  6.  205,  212,  213,  61 
L.  ed.  10«6,  1006,  1097,  L.  R.  A.  1918C, 
451,  37  Sup.  Ct.  Rep.  524,  Ann.  Cas.  1917E, 
900,  14  N.  C.  C.  A.  697);  by  the  obvious 
referenoe  in  the  latter  part  of  ff  3  and  4 
to  statutes  requiring  engines  and  cars  to  be 
equipped  with  automatic  couplers,  standard 
drawbars,  and  other  appliances  intended  to 
promote  the  safety  of  railroad  employees 
(see  San  Antonio  ft  A.  P.  R.  Co.  t\  Wagner, 
241  U.  8.  476,  484.  60  L.  ed.  1110,  1117,  36 
Sop.  Ct.  Rep.  626) ;  by  the  use  of  similar 
words  in  closely  related  acts  which  apply 
only  to  carriers  operating  railroads  (March 
2,  1893,  27  Stat,  at  L.  531,  chap.  196,  8 
Fed.  6tat.  Anno.  2d  ed.  p.  1155;  May  30, 
1908,  35  SUt.  at  L.  476,  chap.  225,  8  Fed. 
Stat.  Anna  2d  ed.  p.  1199;  May  6,  1910,  36 
Stat,  at  L.  350,  chap.  208,  8  Fed.  Stat.  Anno. 
2d  ed.  p.  1420)  ;  and  by  the  fact  that  sim- 
ilar words  in  the  original  Interstate  Com- 
merce Act  had  been  construed  as  including 
carriers  operating  railroads,  but  not  express 
companies  doing  business  as  here  shown  (1 
Inters.  Com.  Rep.  6771,  I.  I.  C.  C.  Rep.  349; 
United  States  r.  Morsman,  9  Inters.  Com. 
Rep.  112,  42  Fed.  448;  Southern  Indiana 
Exp.  Co.  V.  United  States  Exp.  Co.,  88  Fed. 
659,  662,  8.  c.  35  C.  C.  A.  172,  92  Fed.  1022. 
And  see  American  Exp.  Co.  i\  United  States, 
212  U.  8.  522,  531,  534,  53  L.  ed.  635,  639, 
640,    29   Sup.   Ct.    Rep.    315). 


4.  Paramount  to  State  LaiWB 
a.  In  General    (p.   1217) 

State  Uwa  superseded. —  To  same  effect  am 
original  annotation,  see  Illinois  Cent.  R.  Co. 
a  Johnston,  (Ala.  1920)  87  So.  866;  Char- 
lotte Harbor,  etc.,  R.  Co.  v,  Truette,  (Fla. 
1921)  87  So.  427;  Hines  v.  Burns,  (1920) 
189  Ky.  761,  226  S.  W.  109;  Myers  i\  Payne, 
(Mo.  App.  1921)  227  S.  W.  633;  Winter- 
mute  17.  Or^on-Washington  R.,  etc.,  Co., 
(1921)  98  Ore.  431,  194  Pac.  4^;  Atchison, 
etc.,  R.  Co.  V.  Francis,  (Tex.  1921)  WI  S. 
W.  M2. 

Applicability  to  Porto  Rico. —  It  is  held 
that  this  act  and  the  Workmen's  Compensa- 
tion Act  of  Porto  Rico  are  inconsistent  and 
that  so  far  aa  inconsistent  this  Act  is  in- 
applicable to  railroads  in  Porto  Rico. 
Camunas  c.  Porto  Rico  R.,  etc.,  Co:,  (C.  C.  A. 
1st  Cir.  1921)  272  Fed.  924. 

c.  State  Statutes,  in  General   (p.  1819) 

The  federal  law  is  exclusive  within  the 
scope  of  its  operation. —  To  same  effect  as 
original  annotation,  see  Hines  r.  Industrial 
Commission,  (1920)  295  111.  231,  129  K.  K. 
175. 

d.  State     Workmen's     Compensation     Acts 

(p.  1220) 

A  state  Workmen's  Compensation  Law  has 

no  application  to  an  injury  received  by  a 
railroad  employee  while  engaged  in  interstate 
commerce.  Hines  v.  Industrial  Ace.  Com- 
mission, (Cal.  1920)  192  Pac.  859,  14  A.  U 
R.  720. 


II.    EmPLOTEB       ElTGAOED       IN        InTEBSTATB 

COMMEKCB 

1.  In  General   (p.  1223) 

A  terminal  road  which  switches  indiscrim- 
inately for  foreign  and  domestic  cars  is  an 
instrumentality  of  interstate  or  foreign  com- 
merce, regardless  of  whether  it  knows  them 
to  be  such  in  each  instance.  Cott  r.  Erie  R. 
Co.,  (1921)  251  N.  Y.  67,  131  N.  E.  737. 

A  crane  used  in  unloading  coal  to  be  held 
in  reserve  in  view  of  a  threatened  coal  strike 
is  not  an  instrumentality  of  interstate  com- 
merce so  as  to  permit  a  recovery  under  this 
Act;  nor  does  the  coal  acquire  the  character 
of  such  commerce  by  reason  of  its  contem- 
plated use  in  the  operation  of  the  railroad 
at  a  future  date.  Koaimko  r.  Hines,  (C.  C. 
A.  3d  Cir.  1920)   268  Fed.  507. 

4.  Hauling  Empty  Cars  (p.  1227) 

The  hauling  of  empty  freight  cars  from 
one  state  to  another. —  To  same  effect  as 
original  annotation,  see  Koons  i>,  Philadel- 
phia, etc.,  R.  Co.,    (Pa,   1921)    114  Atl.  262. 

6.  Movements  in  Terminal  Yard    (p.   1227) 

In  case  of  an  interstate  train. —  To  same 
effect  as  original  annotation,  see  Payne  v. 
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Rearden,   (C.  C.  A.  8tU  Cir.  1920)   266  Fed. 
879. 

8.  (Transportation  of  Mail    (p.   1227) 

To  same  effect  as  original  annotation,  see 
Cleveland,  etc.,  R.  Co.  r.  Industrial  Com- 
misaioo,  (1«20)  294  111.  374,  128  X  £.  516; 
Bak?r  t\  Southern  Pac.  R.  Co.,  (1920)  193 
Pac.  7>65. 

III.  Emflgtee  Engaged  in  iNTERSTArn 

Commerce 

I.  Relation  of  Employer  and  Employee 

g.  Independent  Contractor    (p.   1234) 

Servant  of  independent  contractor. —  The 
act  does  not  embrace  the  servant  of  an  in- 
dependent contractor  holding  a  contract  with 
an  interstate  carrier.  Polludc  v.  Minne- 
apolis, etc.,  R.  Co.,  (S.  D.  1921)  183  X,  W. 
859,  following  decision  on  former  appeal  40 
S.  D.  186,  166  N.  W.  641,  affirmed  248  U.  S. 
558,  39  S.  Ct.  6,  63  U.  S.   (L.  ed.)   421. 

h.  Express  Agent  (p.  1235) 
An  express  messenger  in  charge  of  express 
matter  which  a  railway  company  was  trans- 
porting for  the  express  company  in  an  ex- 
press car  furnished  by  the  railway  company 
under  a  contract  which  gave  the  express 
company  the  exclusive  privilege  of  conducting 
an  express  business,  the  railway  company  to 
provide  the  motive  power  and  the  train 
operatives,  was  on  the  train  as  an  employee 
not  of  the  railway  company,  but  of  the  ex- 
press company,  by  which  he  was  employed, 
directed,  and  paid,  and  at  whose  will  he  was 
to  continue  in  service  or  be  discharged. 
Wells  Fargo  &  Co.  t?.  Taylor,  (1920)  254 
U.  S.  175,  41  S.  Ct.  93,  65  U.  S.  (L.  ed.)  — , 
reversing  (CCA.  6th  Cir.  1018)  249  Fed. 
109,  161  C  C  A.  161. 

2.  Employed  in  Interstate  Commerce 
a.  General  Rule  and  Tests  (p.  1236) 

It  ia  essential  to  a  cate  under  the  statutes. 
-—To  same  effect  as  original  annotation,  see 
Ward  V.  Erie  R.  Co.,  (1921)  230  N.  Y.  230, 
129  N.  E.  886;  Rockford  City  Traction  Co. 
v.  Industrial  Commission,  (1920)  295  111. 
358,  129  N.  E.  135;  Swank  r.  Pennsylvania 
R.  Co.,  (N.  J.  1920)  111  Atl.  44;  Foley  t?. 
Hines,  (1920)  119  Me.  425,  HI  Atl.  715; 
Gruszewsky  i;.  Director  General  of  Railroads, 
(Com.   1921)    113  Atl.   160. 

The  true  test  as  to  whether  one  is  engaged 
in  interstate  commerce. —  To  same  effect  as 
original  annotation,  see  Hines  v.  Baechtel, 
(1921)  137  Md.  513,  113  Atl.  126;  Grus- 
zewsky  v.  Director  General,  (1021)  113  Atl. 
160;  Koons  v.  Philadelphia,  etc.,  R.  Co., 
(Pa.  1921)    114  Atl.  262. 

That  violation  of  the  Safety  Appliance 
Act  caused  the  injury  does  not  dispense  with 
proof  that  the  employer  was  at  the  time 
thereof  engaged  in  interstate  commerce. 
Flanigan  v,  Hines,  (1920)  108  Kan.  133, 
193  Pac.  1077. 


b.  Employee  Operating  Train   (p.  1244) 

Employees  within  the  statute  —  Trainmem* 
— ^A  railway  employee  who  is  injured  by 
being  caught  between  two  cars  while  em- 
ployed upon  a  freight  train  made  up  of  both 
interstate  cars  and  freight  and  intrastate 
cars  and  freight  was  employed  in  interstate 
commerce,  within  the  meaning  of  this  act, 
so  as  to  exclude  the  operation  of  a  state 
workmen's  compensation  act.  Philadelphia, 
etc.,  R.  Co.  t?.  Polk,  (1921)  256  U.  S.  — , 
41  S.  Vt.  518,  66  U.  S.  (L.  ed.)  — ,  reversing 
(1920)    266  Pa.  St.  335,  109  Atl.  627. 

Engineer  J — Where  an  engineer  employed 
in  tlie  shifting  service  of  a  railroad,  engaged 
in  both  interstate  and  intrastate  commerce, 
had  hauled  a  train  of  interstate  cars  to  its 
destination  in  the  railroad  yard  and  was 
injured  while  taking  the  engine  to  the  round- 
house either  to  receive  further  orders  or  to 
house  the  engine  for  the  night,  it  was  held 
that  he  was  engaged  in  interstate  commerce 
within  the  meaning  of  this  act.  Director 
Gen.  of  Railroads  v,  Bennett,  (C  C  A.  3d 
Cir.  1920)    268  Fed.  767. 

0.  Emplovees  Coupling,  Uncoupling  or 
Switching  Cars    (p.   1248) 

Employees  within  the  statute  —  Switch^ 
ing. — ^A  switchman  was  held  to  be  engaged 
in  interstate  commerce  where  at  the  time 
of  the  injury  he  was  assisting  in  the  re- 
moval of  an  intrastate  car  from  a  track  so 
as  to  facilitate  the  movement  of  an  inter- 
state train.  Reap  v.  Hines,  (C.  C.  A.  2d 
Cir.  1921)   273  Fed.  88. 

Where  the  parties  stipulated  that  the 
"  decedent  was  assisting  another  man  at  work 
at  or  near  a  switch,  which  switch  was  con- 
nected with  tracks  used  for  both  interstate 
and  intrastate  commerce"  it  was  declared: 

**  This  stipulation,  construed  most  favor- 
ably to  the  plaintiff  on  the  defendant's  con- 
cession, placed  the  decedent  at  the  switch 
and  made  the  switch  a  part  of  the  tracks. 
The  switch  thus  became  an  instrumentality 
as  permanently  devoted  to  commerce  as  the 
tracks  themselves  (Minneapolis  k  St.  Louis 
R.  Co.  V.  Winters,  242  U.  S.  353,  37  Sup. 
Ct.  170,  61  L.  ed.  358,  Ann.  Cas.  1918B,  54; 
Pederson  f>.  L.  &  W.  R.  Co.,  229  U.  S.  146,  33 
Sup.  Ct.  648,  57  L.  ed.  1125,  Ann.  Caa. 
1914C,  53),  and  determined  the  character  of 
the  employment  of  both  employee  and  car- 
rier as  interstate."  Smith  v,  Payne,  (GL 
C.  A.  3d  Cir.  1920)  269  Fed.  1. 

In  Stewart  r.  Wabash  R.  Co.,  (Neb.  1021  > 
182  N.  W.  496,  a  switch  foreman  was  held 
to  be  within  the  act  on  facts  noted  by  the 
court  as  follows: 

'^  The  proof  shows  that  defendant  is  an  in- 
terstate carrier  with  lines  extending  through 
Missouri,  Iowa,  and  other  states,  and  run- 
ning passenger  trains  into  Omaha.  Plaintiff 
had  worked  as  a  switchman  for  defendant  for 
seven  years  at  Council  Bluffs.  He  was  act- 
ing as  switch  foreman  and  was  working  at 
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tbe  main  freight  yards  on  the  day  of  the 
accident,  in  yards  in  which  both  interstate 
and  intrastate  traffic  was  handled.  The 
three  cars  were  taken  from  track  seven  in 
the  yard,  and  were  brought  down  the  main 
line  and  pushed  upon  the  Y.  One  of  the 
cars  belonged  to  the  Chicago,  St.  Paul,  Min- 
neapolis &  Omaha  Railway  Company,  and 
another  to  the  New  York  Central  Railroad 
Company.  The  engineer  testified  that,  after 
he  coupled  on  to  eight  or  nine  other  cars, 
he  was  given  a  signal  to  clear  the  main  line. 
The  main  line  was  used  for  both  interstate 
and  intrastate  commerce." 

Employees  not  within  the  statute  —  An 
engineer  switching  on  to  a  siding  a  string 
of  empty  cars  which  have  no  destination 
and  are  to  be  held  there  to  await  orders, 
and  which  might  in  their  next  use  **  go  any- 
where" is  not  engaged  in  interstate  com- 
merce.  Kraemer  v.  Chicago,  etc.,  R.  Co., 
(Minn.   1921)    181  N.  W.  847. 

.4.  stoiiohman  is  not  within  the  act  where 
the  cars  being  switched  neither  carried  in- 
terstate commerce  nor  were  they  to  be  used 
immediately  in  interstate  conunerce,  nor  had 
they  been  used  immediately  before  in  such 
commerce,  but  were  only  used  therein  when- 
ever the  exigencies  of  the  railroad  called 
them  into  service  for  that  purpose.  Hines, 
V,  Green,  (1921)   126  Miss.  476,  87  So.  649. 

d.  Employee  Engaged  in  Construction  or 
Repairs  (p.  1254) 

Bmployeei  within  the  statute  —  Roadbed 
and  track; — ^A  section  hand  who*  is  killed 
while  removing  the  stone  ballast  from 
between  the  ties  under  tracks  uae<l  in  inter- 
state commerce,  is  engaged  in  interstate  com- 
merce within  the  meaning  of  this  section. 
Swank  v,  Pennsylvania  R.  Co.,  (N.  J.  1920) 
111  Atl.  44. 

So  a  brakeman  hauling  ballast  for  use 
on  a  main  track  over  which  interstate  trains 
are  operated  is  within  the  act.  Kansas  City 
Southern  R.  Co.  17.  Leinen,  (144  Ark.  454) 
223  S.  W.  1. 

In  Crecelius  v,  Chicago,  etc.,  R.  Co.,  ( 1920) 
284  Mo.  26,  223  8.  W.  413,  the  evidence  in 
behalf  of  plaintiff  tends  to  show  that  dece- 
dent was  timekeeper  for  a  group  of  work- 
men in  the  employ  of  appellant;  that  he  was 
employed  by  the  month;  that  his  duties  re- 
quired him  to  keep  a  record  of  the  men  em- 
ployed; to  check  them  up  at  least  twice 
daily;  to  make  two  daily  reports  to  his 
superiors,  one  by  telegraph,  and  one  by  mail ; 
that  these  duties  usuallv  consumed  his  time 
until  about  7  or  8  o'clock  in  the  evening; 
that  he  was  killed  at  about  6.30  p.  m.; 
that  he  was,  at  the  moment  when  death 
overtook  him,  on  his  way  to  make  his  daily 
tel^raphic  report;  that  during  the  day  upon 
which  he  died  the  men  under  his  observa- 
tion were  employed  in  part  in  constructing 
a  temporary  track  and  in  part  in  work  upon 
the  main  track;  and  that  this  main  track 
was  used  by  appellant  in  interstate  com- 
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merce.  The  train  which  killed  decedent  was 
an  intrastate  train.  It  was  held  that  the 
plaintiff  was  within  the  act. 

Bridges. — ^An  employee  of  a  railroad  com- 
pany who  is  killed  while  hauling  stringers 
for  the  repair  of  a  bridge  used  by  the  com- 
pany in  interstate  commerce,  is  engaged  in 
interstate  commerce  within  the  meaning  of 
this  act.  Hines  r.  Industrial  Commission, 
(1920)   295  III.  231,  129  N.  E.  175. 

Engine  or  car, — ^A  laborer  in  the  car  shops 
of  a  railroad  who  is  injured  while  unload- 
ing for  repairs  a  car  wrecked  in  interstate 
commerce,  is  within  the  scope  of  this  act. 
Koons  1*.  Philadelphia,  etc.,  R.  O).,  (Pa. 
1«21)    114  Atl.  262. 

Repairing  engine. —  In  Payne  v.  Industrial 
Ace.  Commission,  (Col.  App.  1921)  195  Pac. 
81,  a  workman  was  held  to  be  within  the 
act  while  engaged  in  a  repair  shop  repair- 
ing an  engine  the  past  and  future  use  of 
which  was  stated  as  follows: 

"This   locomotive   had   been   used  several 
months  for  the  exclusive  purpose  of  hauling 
heavy  freight  trains  in  interstate  commerce 
between  points  in  the  states  of  Nevada  and 
California,  on  the  main  line  of  the  railroad. 
On  the  19th  of  December,  1918,  it  was  placed 
in  the  shops  at  Los  Angeles  for  general  over- 
hauling and  the  installation  of  a  superheat- 
ing apparatus  to  increase  the  steam  pres- 
sure, whereupon  it  was  the  intention  to  re- 
turn it  to  its  regular  service.     It  was  esti- 
mated that  this  work  would  be  finished  about 
January  30,  1919,  but  owing  to  delay  in  de- 
livery of  necessary  materials  it  was  not  ac- 
tually  completed   until  about   February  21, 
1919.     After  the  repairs  had  been  made  the 
engine  was  given  a  trial  for  several  days  in 
the  yards  of  the  company  at  Los  Angeles,  in 
accordance  with  the  usual  custom,  without 
cars  attached.    On  February  25,  1919,  it  haul- 
ed a  freight  train  from  Los  Angeles  to  San 
Pedro,  and  on  the  following  day  returned  to 
Los  Angeles  with  a  similar  train,  a  portion  of 
the  cargo  in  both  instances  being  consigned 
to  points  outside  of  California.    It  was  testi- 
fied that  the  trip  to  San  Pedro  was  a  part 
of  the  process  of  *  breaking  in  *  after  a  loco- 
motive   had    undergone    extensive    repairs. 
After    this   run    to   San   Pedro,    the   engine 
was  returned  to  the  shop,  remaining  there 
until  March  4,  1919,  when  it  was  sent  out 
attached   to   a    through    freight   train,    and 
resumed  its  former  rim  between  Yermo,  Cal., 
and  Caliente,  Nev.,  on  the  main  line  of  the 
railroad,  where  it  has  ever  since  been  used." 
Employees  not  within  statute  —  A  car  re- 
pairer who  is  injured  while  repairing  a  car 
which  is  out  of  use  for  the  purpose  of  having 
the  repairs  made,  is  not  injured  "while  en- 
gaged  in   intersta^   commerce"   within   the 
meaning  of  this   section.     Herzog  t?.  Hines, 
(N.  J.  1920)   112  Atl.  315,  wherein  the  court 
said: 

"  In  Erie  Railroad  Co.  v,  Welsh,  242  U.  S. 
303,  37  Sup.  Ct.  116,  61  L.  ed.  319,  the  true 
test  to  be  applied  in   determining  whether 
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or  not  a  given  case  was  within  the  federal 
statute  was  declared  to  be  the  nature  of  the 
work  being  done  at  the  time  of  the  injury; 
and  it  was  held  that  the  fact  that  the  plain- 
tiff, who  was  a  yard  conductor  in  the  com- 
pany's employ,  had  shortly  before  the  acci- 
dent been  engaged  in  superintending  the 
shifting  of  an  interstate  car,  and  that  he  was 
returning  to  the  yardmaster's  office  after  he 
had  completed  this  task,  for  instructions  as 
to  what  work  he  should  next  engage  in,  when 
the  accident  occurred,  and  the  further  fact, 
had  he  reached  the  yardmaster's  office  safe- 
ly, he  would  then  have  been  directed  to  as- 
sist in  making  up  an  interstate  train,  were 
not  sufficient  to  bring  the  case  within  the 
act. 

"Although  the  facts  of  the  cited  case  are 
quite  unlike  those  which  are  presented  in 
that  now;  before  us,  the  test  laid  down  is  ap- 
plicable; that  is,  was  the  work  being  done 
by  the  plaintiff  at  the  time  of  the  injury  a 
task  in  interstate  commerce?  We  think  it 
plain  that  it  was  not.  The  repair  work 
was  being  done  to  an  instrument  of  com- 
jnerce,  it  is  true,  but  at  that  time  the  car 
was  tntirely  out  of  commission,  and  was  not 
being  used  for  any  purpose  whatever.  In  this 
respect  the  case  radically  differs  from  that 
of  Pederson  v,  D.  L.  &  W.  R.  R.  Co.,  220  U. 
B.  146,  33  Sup.  Ct.  648,  57  L.  ed.  1125,  Ann. 
Cas.  191 4C,  153,  where  the  repair  was  being 
'made  upon  an  instrimient  of  interstate  com- 
merce then  in  use  in  such  transporation. 

"  There  are  other  and  later  decisions  of  the 
federal  tribunal  where  the  test  declared  in 
the  Welsh  Case  was  applied  in  cases  quite 
similar  in  their  facts  to  that  now  before  us. 
In  Minneapolis,  etc.,  R.  R.  Co.  i;.  Winters, 
242  U.  S.  353,  37  Sup.  Ct.  170,  61  L,  Ed. 
358,  Ann.  Cas.  191 8B,  54,  the  injury  occur- 
red while  the  plaintiff  was  repairing  a  lo- 
comotive engine.  The  engine  had  been  used 
in  interstate  commerce  before  the  accident 
happened,  and  was  so  used  afterward.  There 
was  nothing,  however,  to  show  that  it  was 
permanently  devoted  to  such  commerce.  It 
was  held  that  the  facts  did  not  present  a 
case  within  the  federal  act,  the  court  saying: 
'This  is  not  like  the  matter  of  repairs 
upon  a  road  permanently  devoted  to  c<mi- 
merce  among  tne  states.  An  engine  as  such 
is  not  permanently  devoted  to  any  kind  of 
traffic  and  it  does  not  appear  that  this  en- 
gine was  destined  especially  to  anything 
more  definite  than  such  business  as  it  might 
be  needed  for.  It  was  not  interrupted  in  an 
interstate  haul  to  be  repaired  and  go  cm. 
It  simply  had  finished  some  interstate  busi- 
ness and  had  not  yet  begun  upon  any  other. 
Its  next  work,  so  far  as  appears,  might  be 
interstate  or  confined  to  Iowa,  as  it  should 
happen.  At  the  moment  it  waa  not  engaged 
in  either.  Its  character  as  an  instrument  of 
commerce  depended  on  its  employment  at  the 
time  not  upon  remote  probabilities  or  upon 
accidental  later  events.' 

''  In  Baltimore  &  Ohio  K  B.  Co.  v,  Bran- 


son, 242  U.  S.  623,  37  Sup.  Ct.  244,  61  I^ 
£d.  634,  the  plaintiff  was  injured  while  en- 
gaged in  painting  an  engine  in  the  defend- 
ant compuiy's  roundhouse,  the  work  which 
he  was  doing  being  that  for  which  he  was 
employed.  It  was  held  that  the  case  was 
not  withm  the  statute.  So,  too,  in  the  case 
of  Chicago,  etc.,  R.  R.  Co.  v,  Kindlesparker, 
246  U.  S.  057,  38  Sup.  Ct.  425,  02  L.  Ed. 
925,  the  court  again  applied  the  test  declared 
in  the  Welsh  Case,  holding  that  a  plaintiff 
who  was  injured  while  repairing  an  engine 
which,  when  in  use,  was  devoted  indiscrim- 
inately to  the  movement  of  interstate  and 
intrastate  traffic,  was  not  engaged  at  the  time 
of  the  accident  in  interstate  cooomerce,  with- 
in the  meaning  of  the  federal  statute." 

Boiler  maker, —  In  Payne  t?.  Demott,  ( Ga. 
App.  1921)  106  S.  E.  9,  the  court  held  that 
a  boiler  maker  was  not  engaged  in  inter- 
state commerce  while  working  on  a  locomo- 
tive which  was  used  chiefly  in  intrastate 
traffic  and  which  at  the  time  of  the  injury 
had  been  withdrawn  from  service  for  the 
purpose  of  being  repaired  and  was  in  the 
repair  shop. 

An  employee  of  cm  intriutaie  fraction  com- 
pany who  is  injured  while  welding  raila  in 
trades  used  by  his  employer  and  also  by 
an  interstate  company,  is  not  engaged  in  in- 
terstate commerce  within  the  meaning  of  this 
act.  Rockford  City  Traction  Co*  v.  Indus- 
trial Commission,  (1920)  295  IlL  358,  129 
N.  £.  135,  wherein  it  was  said: 

"The  point  urged  in  the  brief  of  plain- 
tiff in  error  for  a  reversal  of  this  judgment 
is  that  defendant  in  error  was  engaged  in 
interstate  commerce  at  the  time  of  hie  in- 
jury and  that  recovery  must  be  had,  if  at 
all,  under  the  federal  Employers'  Liability 
Act.  This  contention  is  made  on  the  theory 
that  at  the  time  of  the  injury  he  was  en- 
gaged in  repairing  an  instrumentality  used 
in  interstate  commerce.  Plaintiff  in  error, 
the  Rockford  City  Traction  Company,  op- 
erates a  street  railway  in  the  city  of  Rodc- 
ford,  and  an  associated  company,  the  Rock- 
ford &  Interurban  Railway  Company,  operates 
four  interurban  lines  out  of  Bi)ckford  —  one 
each  to  Belvidere,  Freeport,  and  Camp  Grant, 
111.,  and  a  fourth  line  to  Beloit  and  Janes- 
ville,  Wis.  These  companies  are  in  law  two 
corporations,  but  thev  are  operated  from 
the  same  office  by  tne  same  officers  and 
agents,  and  their  connection  is  so  close  that 
it  is  almost  impossible  for  any  one  to  know 
what  are  the  activities  of  the  one  and  what 
of  the  other.  Defendant  in  error  was  in- 
jured in  the  city  of  Rodcford,  near  the  east 
end  of  the  East  State  street  bridge  across 
Rock  river.  Over  the  point  where  he  was 
injured  the  Rockford  City  Traction  Com- 
pany runs  practically  all  its  lines  of  cars, 
and  the  Rockford  &  Interurban  Railway 
Company  used  the  same  tracks  for  its  cars 
that  run  to  Beloit  and  Janesville,  Wis.  De- 
fendant in  error  testified  that  he  was  em- 
ployed by  the  Rockford  City  Traction  Com- 
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pany  and  was  paid  by  that  company  and 
not  by  the  intenirban  company.  This  was 
sufficient  to  establish  the  relation  of  em- 
ployer and  employee  between  defendant  in 
error  and  plaintiff  in  error.  Chicago  Trac- 
tion Co.  17.  Industrial  Board,  2S2  111.  230, 
118  y.  E.  464.  Where  the  employer  seeks  to 
avoid  liability  imder  the  Workmen's  Com- 
pensation Act  on  the  ground  that  the  em- 
ployee was  engaged  in  interstate  commerce 
at  "the  time  of  his  injury,  the  burden  is  on 
the  employer  to  show  that  the  employee  at 
the  time  of  his  injury  was  engaged  in  inter- 
state commerce.  Atdiison,  Topeka  k  Santa 
Fe  Railway  Co.  v.  Industrial  Com.,  290  111. 
500,  125  N.  E.  380;  Chicago  &  Alton  Bail- 
road  Co.  17.  Industrial  Com.,  290  111.  599, 
125  N.  E.  378.  Before  the  federal  Employers' 
Liability  Act  controls,  it  must  be  shown  that 
the  employee  was  at  the  time  of  his  injury 
engaged  in  the  interstate  commerce  of  his 
employer;  that  is,  both  the  employee  and 
the  employer  must  at  the  time  be  engaged 
in  interstate  conmierce  within  the  meaning 
of  the  act.  Chicago  &  Alton  Railroad  Co.  v. 
Industrial  Com.,  288  HI.  603,  124  N.  E. 
344.  None  of  the  business  of  plaintiff  in 
error  was  interstate  business,  and  the  circuit 
.court  properly  held  that  the  Industrial  Com- 
mission had  jurisdiction  of  the  cause." 

A  carpenter  repairing  a  depot  building  is 
not  within  the  act.  Boles  r.  Hines,  (Mo. 
App.   1920)    226  S.  W.  272. 

A  fn€tchini8t'a  helper,  engaged  in  making 
repairs  upon  a  switch  engine  which  had  been 
temporarily  withdrawn  from  service  there- 
for and  which  when  in  service  was  used  in 
both  interstate  and  intrastate  traffic,  is  not 
engaged  in  interstate  commerce.  Hines  P. 
Industrial  Acx;.  Commission,  (Cal.  1920)  192 
Pac.  859,  14  Atl.  720. 

Employee  removing  tires  from  engine 
wheels, —  In  Cleveland,  etc.,  R.  Co.  v.  Ropp, 
(Ind.  1921)  129  N.  E.  475,  the  evidence 
showed  that  the  employee  was  engaged  in 
taking  old  tires  off  wheels;  that  these  tires 
were  taken  to  the  bladcsmith's  shop  and 
used  to  make  piston  keys;  that  the  keys  were 
used  to  keep  crossheads  and  pistons  together 
on  various  locomotives.  There  was  nothing 
in  the  evidence  to  show  that  the  employee 
was  doing  anything  immediately  connected 
with  interstate  (commerce,  but  it  was  con- 
tended that  the  pins  and  key  made  from  the 
old  tires  might  be  used  at  some  future  time 
in  engines  in  interstate  commerce.  In  over- 
ruling this  contention,  the  court  said: 

"  The  true  test  of  employment  in  such  com- 
merce in  the  sense  intended  is :  Was  the  em- 
ployee at  the  time  of  the  injury  engaged  in 
interstate  transportation  or  in  work  so 
closely  related  to  it  as  to  be  practically  a 
part  of  it?  Chicago,  Biu'lington  &  Q.  R.  R. 
V,  Harrington,  241  U.  S.  177,  180,  36  Sup. 
Ct.  517,  518  (60  L.  ed.  941);  Shanks  i>. 
Del.,  Lack.  &  West.  R.  R.,  239  U.  S.  556, 
558,  36  Sup.  Ct.  188,  60  L.  ed.  436,  L.  R.  A. 
1916C,   797;    Del.,   Lack  &  West.  R.   R.  v. 


Yurkonis,  238  U.  S.  439,  35  Sup.  Ct.  902, 
59  L.  ed.  1397. 

"Measured  by  this  test,  appellee  was  not 
engaged  in  'interstate  transportation,"  nor 
*  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it.'  *' 

Employee  at  disused  power  station. — 
Where  an  electric  power  plant  which  had 
been  used  in  interstate  commerce  was  en^ 
tirely  disused  during  the  making  of  repairs, 
a  temporary  substation  being  substituted,  an 
employee  at  the  disused  plant  is  not  within 
the  act.  Wright  v.  Interurban  R.  Co.,  (la. 
1920)    179  N.  W.  877. 

e.  Employee  Supplying  Fuel   or   Water 

(p.  1267) 

Smployeet  within  the  act  —  Supplying 
water. —  Where  the  foreman  of  a  wrecking 
train  after  having  adjusted  a  shipment  of 
goods  on  certain  interstate  cars,  is  injured 
while  supplying  one  of  the  cars  of  bis  train 
with  water,  which  was  a  part  of  his  day's 
work,  he  must  be  deemed  to  have  been  em- 
ployed in  interstate  commerce  at  the  time 
of  his  injury.  Director  General  of  Railroads, 
V,  Ronalds,  (CCA.  2d  Cir.  1920)  265  Fed. 
138. 

f.  Employee   Guarding   or   Inspecting   Prop- 

erty (p.  1269) 

Employee  within  the  ttatnte  —  Flagman, 
— A  person  employed  as  a  railway  flagman 
at  a  public  crossing,  to  signal  both  intra- 
state and  interstate  trains,  was,  without  re- 
gard to  the  character  —  intrastate  or  inter- 
state—  of  the  particular  train  which  he  was 
flagging  when  killed,  engaged  in  interstate 
commerce,  within  the  meaning  of  tliis  act, 
so  as  to  exclude  the  operation  of  a  state 
workmen's  compensation  law.  Philadelphia, 
etc.,  R.  Co.  V.  Di  Donato,  (1921)  256  TJ.  S. 
— ,  41  S.  Ct.  516,  65  U.  S.  (L.  ed.)  — , 
reversing  (1920)  206  Pa.  St.  412,  109  Atl. 
627. 

Car  inspector. — ^An  employee  inspecting, 
and,  wherever  necessary,  repairing  cars 
which  were  being  made  ready  for  departure 
to  several  states,  was  none  the  less  engaged 
in  interstate  commerce,  although  it  was  also 
his  duty  to  inspect  and  repair  cars  which 
were  being  used  wholly  within  the  state. 
Hines  17.  Logan,  (CCA.  5th  Cir.  1920) 
269  Fed.  105. 

g.  Employee  Going  to  or  Returning  from 
Work  or  Temporarily  Diverted  Therefrom 
(p.  1271) 

Employees  within  statute. — A  section  hand 
returning  on  a  hand  car  from  his  work  in 
the  repair  of  a  track  used  in  interstate  com- 
merce is  within  the  act.  Wagner  v.  Chicago, 
etc.,  R.  Co.,  (Mo.  App.  1921)  232  S.  W.  771. 

An  engineer  of  an  interstate  train  going 
to  the  oil  house  "to  get  oil  to  run  his 
engine"  or  returning  from  such  a  trip,  is 
within  the  act.  Hines  v.  Burns,  (1920) 
189  Ky.  761,  226  S.  W.  109. 
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Employees  not  within  the  statute.— Where 
a  section  hand  on  the  order  of  his  foreman 
but  in  violation  of  a  rule  known  to  him 
leaves  his  work  and  goes  to  a  nearby  town 
to  get  provisions  for  the  crew  he  is  not  while 
BO  doing  within  the  act.  Adams  r.  Hines, 
(Wash.   1921)    196  Pac.   19. 

"Plaintiflf  testified  that  prior  to  his  in- 
jury he  had  been  switching  cars  loaded  with 
interstate  freight  and  empty  cars  destined 
to  points  beyond  the  state.  But  these  move- 
ments had  all  been  completed,  and  he  had 
stopped  his  engine  in  the  side  track  to  let 
No.  48  pass.  He  said  that,  if  he  had  not 
been  hurt,  his  next  movement  would  have 
been  to  place  an  empty  for  the  express 
people ;  but  that  was  not  enough  to  bring  the 
case  within  the  act,  even  if  it  had  appeared 
that  the  empty  was  to  be  loaded  with  inter- 
state freight."  Patterson  r.  Director  Gen- 
eral of  Railroads,  (1921)  115  S.  G.  390,  105 
S.  E.  746. 

Where  an  employee  on  leaving  railroad 
yards  where  he  was  employed  in  interstate 
commerce  selects  a  dangerous  means  of  exit 
instead  of  the  safe  one  provided  by  the  em- 
ployer, it  is  held  that  in  so  doing  he  ends 
his  employment  and  l<>ses  his  status  of  an 
employee  in  interstate  commerce.  Krysiak  v. 
Pennsylvania  R.  Co.,  (C.  C.  A.  3d  Cir.  1921) 
270  Fed.   768. 

h.  Employee   Working  on   Watercraft 

(p.  1274) 

To  same  effect  as  original  annotation,  see 
Foley  V,  Hines,  (1920)  119  Me.  426,  111 
Atl.  715,  wherein  it  appeared  that  the  vessel 
was  not  owned  by  the  railroad  and  the  coal 
unloaded  was  not  intended  to  be  presently 
used  in  interstate  commerce. 

i.  Other   Employees    (p.   1275) 

Employees  within  the  statute. —  Where  a 
roadmaster  at  the  time  of  his  injury  was 
engaged  in  taking  an  inventory  of  materials 
lying  on  the  property  of  the  road,  it  was  held 
that  his  work  as  roadmaster,  in  supervising 
the  keeping  in  repair  of  said  track  of  said 
railway  engaged  in  interstate  commerce,  con- 
stituted an  employment  by  such  carrier  in 
interstate  commerce,  and  that  he  was  such 
an  employee  when  injured.  Louisiana  R. 
etc.,  Co.  r.  Williams,  (C.  C.  A.  5th  Cir.  1921) 
272  Fed.  439. 

Where  a  railroad  company  maintains  in 
its  yard  adjoining  its  tracks  a  heating  plant 
in  which  steam  is  generated  and  transmitted 
through  pipes  to  cars  standing  on  its  tracks, 
with  which  connection  is  made  by  means  ol 
steam  plugs,  and  the  steam  so  generated  is 
used  in  interstate  and  intrastate  commerce, 
an  employee  who  operates  a  boiler  in  such 
heating  plant  is  engaged  in  interstate  com- 
merce. Gruszewskv  r.  Director  General  of 
Railroads,  (Com.  1*921)   113  Atl.  160. 

An  employee  who  is  injured  while  return- 
ing to  his  employer's  depot  after  delivering 
interstate  mail  to  a  train,  is  engaged  in  in- 


terstate commerce  within  the  meaning  of 
this  act.  Cleveland,  etc.,  R.  Co.  r.  Indus- 
trial Commission,  (1920)  294  111.  374,  128 
N.  E.  516. 

In  Lindstrom  v.  New  York  Cent.  R.  Co., 

(1919)  186  App.  Dlv.  429,  affirmed  without 
opinion,  (1920)  230  N.  Y.  551,  it  appeared 
that  the  plaintiff  was  employed  in  cleaning 
fires  on  locomotives.  On  the  night  of  the 
accident  the  ash  pit  at  Geneva,  where  he 
was  usually  employed,  was  out  of  order  and 
he  was  directed  to  go  with  the  engines  t4> 
Thompsons,  a  near-by  station,  and  clean  them 
there.  On  the  way  a  collision  occurred  and 
plaintiff  was  injured.  It  was  conceded  that 
the  engines  were  used  in  interstate  com- 
merce. The  question  was  whether  plaintiff 
while  cleaning  them  was  so  engaged.  It  was 
held  that  the  plaintiff,  at  the  time  he  was 
injured,  while  on  his  way  to  his  work  on  an 
engine  provided  by  the  defendant,  was  in  the 
service  of  the  defendant;  that  he  was  en- 
gaged when  doing  his  regular  work  in  both 
interstate  and  intrastate  commerce;  that 
his  trip  on  the  engine  from  C^neva  to  Thomp- 
sons to  his  work  was  a  necessary  incident 
of  his  service  and  of  the  nature  of  his  work 
as  a  whole;  and  that  he  was,  therefore,  at 
the  time  engaged  in  interstate  commerce 
within  the  meaning  of  the  act.  Lindstrom 
r.  New  York  Cent.  R.  R.  Co..  (1919)  186 
App.    Div.    42i9,    affirmed    without    opinion, 

(1920)  230  N.  Y.   551. 

Employees  not  within  the  statute. — A 
member  of  a  crew  of  an  interstate  freight 
train  who  is  killed  while  asleep  in  the 
caboose  of  the  train  and  while  off  duty  after 
the  completion  of  the  run,  is  not  engaged 
in  interstate  commerce.  Bishop  r.  Delano, 
(CCA.  7th  Cir.  1920)  265  Fed.  263.  The 
court  said: 

'';In  connection  with  the  firat  writ  a  bill 
of  exceptions  was  presented,  which  consisted 
of  a  condensed  statement  of  the  evidence. 
The  facts  in  that  bill  are  fully  stated  in 
our  former  opinion.  With  the  present  writ 
appears  a  new  bill  of  exceptions  which  con- 
tains a  somewhat  fuller  recital  of  the  testi- 
mony. The  difference,  which  is  urged  as  ma- 
terial, is  that  Myers,  conductor  of  the  crew 
of  which  Bordner  was  a  member,  is  now 
shown  to  have  testified  that  the  crew's  *  ran 
was  from  Kontpelier  to  Chicago  and  return,' 
and  it  is  sought  from  this  to  have  us  hold 
that  Bordner  was  engaged  in  interstate  com- 
merce while  he  was  asleep  in  the  caboose 
which  was  being  transferred  from  one  point 
to  another  in  the  Chicago  yards.  But  other 
parts  of  Myers's  testimony  agree  with  all 
the  rest  that  the  '  run  from  Montpelier  to 
Chicago  and  return '  was  not  an  unbroken 
period  of  service:  that  the  crew  operated  one 
freight  train  from  Montpelier  into  (^icago, 
and  an  entirely  different  train  on  the  return 
part  of  the  run;  and  that  the  members  of 
the  crew  were  entitled  to  have  and  in  fact 
always  did  have  a  period  between  the  sepa- 
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mte  parts  of  the  round  trip  of  at  least  eight 
hours*  rest,  during  which  they  were  the 
masters  of  their  own  time  and  actions. 

"Though  the  defendant  knew  that  Bord- 
ner,  if  he  chose,  might  stay  in  the  cahoose 
during  his  free  peri^,  his  doing  so  was  not 
a  requirement  of  his  service.  We  see  no 
larger  ground  of  liability  than  if  the  de- 
fendant had  permitted  Bordner  during  his 
time  of  nonservioe  to  sleep  in  a  station  build- 
ing, and  he  had  there  been  killed  through 
the  negligence  of  defendant's  servants. 

"  PlaintifO  in  error  calls  our  attention 
particularly  to  Erie  R.  Co.  v.  Winfleld,  244 
U.  S.  170,  37  Sup.  Ct.  556,  61  L.  ed.  1057, 
Ann.  Cas.  1018B,  662  and  Philadelphia,  B.  & 
W.  R.  Co.  V.  Smith,  250  U.  S.  101,  39  Sup. 
Ct.  396,  63  L.  ed.  869,  decided  sinoe  we  gave 
our  former  opinion;  but  we  find  in  them 
nothing  to  militate  against  our  decision. 

"Indeed,  even  if  Bordner,  having  been 
discharged  from  his  interstate  run  between 
Montpelier  and  Chicago,  had  been  engaged 
in  moving  the  caboose  from  one  point  to 
another  in  the  Chicago  yards,  so  that  the 
caboose  might  the  following  day  be  attached 
to  an  outgoing  interstate  train  on  which  he 
was  expecting  to  be  called  into  service,  he 
would  not  have  been  engaged  in  interstate 
pervice.  Chicago,  B.  &  0.  R.  Co.  r.  Har- 
rington, 241  U.  S.  177,  36  Sup.  Ct.  517,  60 
L.  ed.  941,  also  decided  since  our  former 
decision." 

A  clerk  who  is  killed  while  acting  as  a 
messemjer  in  carrying  a  coal  report  from  the 
company's  engine  house  to  its  telegraph  office, 
is  not  engaged  in  inter«^tate  commerce  within 
the  meaning  of  this  section.  Hines  v. 
Baechtel,   (1921)    137  Md.  513,  113  Atl.  126. 

IV.    INJURIES    TO    EmPLOTEES 

1.  Negligence  Oenerally 
a.  Ba«i8  of  Liability  (p.  1277) 

Nestigence  of  employer  as  basis. — To  same 
effect  as  original  annotation,  see  Cleveland, 
etc.,  R.  Co.  V.  Ropp,  (Ind.  1921)  129  X.  E. 
475. 

Necessity  of  violation  of  statute  for  safety 
of  employees. —  In  Baltimore,  etc.,  R.  Co.  t;. 
Wheeler,  (Ind.  App.  1920)  129  N.  E.  40,  it 
was  contended  that  negligence  by  the  em- 
ployer could  be  shown  only  by  proof  that  it 
had  violated  a  statute  enacted  for  the  eafety 
of  its  employees.  In  overruling  this  con- 
tention, the  court  said: 

"The  eighth  instruction,  tendered  by  ap- 
pellant and  refused,  was  to  the  effect  that 
if  the  appellee's  decedent  was  struck  and 
killed  by  reason  of  his  negligence,  and  that 
appellant  had  not  violated  any  statute  en- 
acted by  Congress  for  the  protection  and 
safety  of  employees  engaged  in  interstate 
commerce,  there  could  be  no  recovery.  Sec- 
tion 1  of  the  federal  act  creates  a  liability 
for  'injury  or  death  when  such  injury  or 
death    results    from   the   n^Iigence   of   any 


officer,  agent,  or  employee.'     Section  4  pro- 
vides that  — 

" '  In  any  action  .  .  .  under  .  .  .  the 
provisions  of  this  act  .  .  .  such  employee 
shall  not  be  held  to  have  assumed  the  risk 
of  his  employment  in  any  case  where  the 
violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employees 
contributed  to  the  injury  or  death  of  such 
employee.' 

"*  It  is  appellant's  contention  that  these 
two  sections  must  be  construed  in  pari 
materia,  and,  when  so  construed,  the  negli- 
gence of  the  officer,  agent,  or  employee  which 
gives  the  right  of  action  must  grow  out  of 
some  violation  of  a  statute  enacted  for  the 
safety  of  the  employee,  by  such  officer,  agent, 
or  employee,  which  contributed  to  the  injury 
or  death  for  which  suit  is  brought.  This 
contention  cannot  be  upheld.  Section  1  of 
the  act  creates  a  liability  in  favor  of  the 
employee,  and  abrogates  the  fellow-servant 
rule,  subject,  however,  to  the  doctrine  of 
assumption  of  risk  by  the  employee.  Boldt 
V,  Pennsylvania  R.  Co.,  245  U.  *S.  441,  38 
Sup.  Ct.  139,  02  L.  ed.  385.  Where  the  car- 
rier  violates  any  statute  enacted  by  Con- 
gress for  the  safety  of  employees,  and  thus 
contributes  to  the  injury  or  death  of  such 
employee,  section  4  provides  that  in  such 
cases  the  employee  shall  not  be  held  to  have 
assumed  the  risk  of  his  employment.  Where 
the  injury  or  death  of  the  employee  is 
brought  about  by  any  reason  other  than 
the  violation  of  any  such  statute  the  doctrine 
of  'assumption  of  risk'  applies.  There  was 
no  error  in  refusing  to  give  the  instruction." 

d.  Defects  in  Cars,  Engines,  Appliances,  etc. 

(1)  In  General  (p.  1280) 
Inspection  of  foreign  car. — A  carrier  send- 
ing a  foreign  car  to  its  car  repairers  because 
a  draw  bar  has  pulled  out  is  not  bound  to 
inspect  the  car  for  further  latent  defects, 
and  is  not  liable  for  an  injury  to  a  car 
repairer  resulting  from  the  presence  of  de- 
cayed timbers  or  corroded  bolts  in  the  struc- 
ture of  the  car.  Berry  t*.  Director  General 
of  Railroads,   (Wis.  1921)   180  N.  W.  824. 

(2)    Duty  of  Carrier  as  to  Place  to  Work 

(p.  1280) 

Place  not  under  carrier's  control. — A  car- 
rier is  not  negligent  because  of  the  existence 
of  an  open  vat  of  hot  water  on  the  premises 
of  a  packing  company  near  its  tracks,  where 
its  workmen  going  from  track  to  track  in 
the  course  of  the  route  had  a  safe  path  which 
they  could  have  followed  without  passing 
near  the  vat.  In  re  Emerson  Estate,  (la. 
.  1921)    182  N.  W.  376. 

(5)   Particular    Acts    or    Conditions    as 
Negligence    (p.   1282) 

Placing  granite  block  in  insecure  position 
on  platform. — In  Corbett  t*.  Hines,    (N.  H. 
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1921)  112  Atl.  7M,  the  plaintiff,  a  freight 
handler,  was  injured  while  loading  granite 
blocks  in  a  car  by  one  of  the  blocks  falling 
on  him.  In  holding  the  railroad  company 
liable  because  the  block  was  placed  in  an 
insecure  position  on  the  platform,  the  court 
said: 

''The  argumen<t  that  the  stone  fell  be- 
cause of  some  undisclosed  cause,  and  that 
therefore  there  is  no  evidence  of  the  defend- 
ant's fault,  ignores  the  fact  that  if  the 
stone  had  been  placed  in  a  secure  position 
it  would  not  have  fallen.  This  is  shown  by 
the  fact  that  numerous  other  stones  of  like 
size  and  shape  still  stood  when  and  after 
this  one  fell.  The  reasonable  inference  from 
the  situation  and  what  happened  is  that  this 
stone  was  not  made  secure  in  its  position, 
as  it  should  have  been.  There  was  no  un- 
usual jar,  such  as  might  overcome  the 
equilibrium  of  a  stone  that  stood  firmly.  Of 
course  there  must  have  been  a  sufficient  dis- 
turbance of  s<nne  sort  to  upset  the  equi- 
librium that  had  been  maintained  since  the 
stone  was  placed  upon  the  platform.  The 
fact  that  the  disturbance  was  not  noticed 
is  evidence  that  it  was  but  slight,  and  the 
fact  that  the  stone  fell  because  of  slight  dis- 
turbance warrants  a  finding  that  it  was  not 
securely  placed. 

"The  plaintiff  knew  that  if  the  block  of 
stone  stood  insecurely  enough  it  would  fall, 
and  that  it  might  be  left  in  that  condition. 
What  he  did  not  know,  and  was  not  in  fault 
for  not  knowing,  was  that  this  block  was  in 
that  situation.  There  was  nothing  in  its 
appearance  to  indicate  the  fact,  and  he  might 
well  assume  that  the  care  necessarv  to  in- 
sure  the  safety  of  those  working  about  it 
had  been  taken  in  placing  the  stone.  It 
would  be  a  slight  matter  to  determine 
whether  the  stone  was  placed  securely  or  in- 
securely; but  the  duty  of  such  ascertainment 
rested  upon  the  defendant,  who  placed  it 
there,  and  not  upon  the  plaintiff,  who  could 
rightfully  assume  that  the  defendant's  duty 
had  been  performed.  Tierney  f.  Granite 
Works,  79  N.  H.  166,  106  Atl.  481. 

"The  plaintiff  also  knew  that  the  ends 
of  the  stones  were  more  or  less  uneven,  and 
that  this  might  cause  them  to  stand  in- 
securely, but  it  did  not  aopear  that  it  was 
the  practice  to  trust  to  the  conformation  of 
the  stone  to  insure  their  stability.  The  only 
evidence  upon  this  question  was  that  the 
truckman  who  delivered  these  stones  at  the 
freight  depot  called  the  attention  of  the 
defendant's  employee  Marston  to  the  fact 
that  one  was  not  standing  securely,  and 
Marston  trigged  it  up  with  a  small  piece  of 
wood. 

"  The  essential  point  in  the  defendant's 
argument  upon  the  plaintiff's  assumption  of 
risk  is  the  claim,  as  stated  in  the  brief,  that 
the  plaintiff  'knew  or  ought  to  have  known 
that  these  stones  standing  on  end  must  in 
some  instances  at  least  be  more  or  less  un- 


stable, and  that  slight  pressure  would  eauM 
them  to  fall.'  It  is  true  that  this  state  of 
facts  might  have  been  found  from  the  evi- 
dence, but  it  is  also  true  that  the  evidence 
was  not  conclusive  that  the  plaintiff  did  not 
reasonably  believe  that  the  stones  had  been 
safely  placed,  and  tiiat  the  danger  which  he 
encountered  did  not  exist." 

Duties  with  inspect  to  track  walker. — 
No  duty  as  to  signals,  lookout,  speed  or  the 
like  for  the  bene&  of  a  track  walker  is  ordi- 
narily owed  in  the  operation  of  a  train. 
Benneftt  v.  Atchison,  etc.,  R.  Co.,  (la.  1921) 
183  N.  W.  424. 

e.  Violation  of  Safety  Appliance  Act  as 
Negligence    (p.    1283) 

Effect  of  noncompliance. — ^Violation  of  the 
safety  appliance  act  is  negligence  per  se. 
Steward  v,  Wabash  R.  Co.,  (Neb.  1921)  182 
N.  W.  496.  See  also  Flana^n  t'.  Hines» 
(1920)   108  Kan.  IdS,  193  Pac.  1077. 

Boiler  Inspection  Act. — In  an  action  under 
this  act  the  plaintiff  may  recover  for  in- 
juries caused  by  the  violation  of  the  federal 
Boiler  Inspection  Act,  §  2  [8  Fed.  Stat. 
Ann.  (2d  ed.)  1206.]  Cochran  r.  Atchison, 
etc.,  R.  Co.,   (Kan.  1921)    198  Pac.  685. 

Ash  Pan  Act-— In  Ft.  Worth,  etc.,  R,  Co. 
V.  Smithers,  (Tex.  1921)  228  S.  W.  637.  it 
appeared  that  the  ash  pan  of  a  locomotive 
was  so  out  of  order  that  the  cover  could 
not  be  closed  by  the  use  of  the  lever.  A 
round  house  employer,  failing  to  close  the 
pan  by  the  lever,  started  to  leave  the  loco- 
motive cab  to  go  under  the  locomotive  to 
close  it.  and  in  so  doing  fell  by  reason  oi 
the  slippery  condition  of  the  floor  of  the 
cab.  It  was  held  that  the  violation  of  the 
Ash  Pan  Act  [8th  Fed.  Stat.  Ann.  (2d  ed.) 
1199]  was  the  proximate  cause  of  the  injury. 

f.  Effect  of  Section  on  Plarticular  Doctrines 

or  Maxims 

(1)  In  General  (p.  1283) 

The  res  Ipsa  loquitur  doctrine. — ^To  same 
effect  as  original  annotation,  see  Lamb  r. 
Atlantic  Coast  Line  R.  Co.,  (1920)  179  N.  C 
619,  103  S.  E.  440,  wherein  the  court  said: 

"It  is  urged  for  the  defendant  that  the 
court  in  its  charge  erroneously  recogfnized 
the  doctrine  of  res  ipsa  loquitur  as  applying 
to  the  case,  and  we  were  referred  to  numer- 
ous decisions  of  the  federal  court  to  the 
effect  that  the  position  in  question  has  no 
application  to  cases  between  employer  and 
employee.  These  decisions,  however,  arose 
prior  to  the  enactment  of  the  Employers' 
Liabilitv  Act  or  in  cases  which  did  not  come 
under  its  provisions.  The  position  withdraw- 
ing cases  of  employee  and  employer  was  due 
chiefly  to  the  prevalence  also  of  the  feHow- 
servant  doctrine  by  which  an  employer  was 
relieved  from  liability  for  injuries  due  solely 
to  the  negligence  of  the  fellow  servant  and 
from   the   uncertainties  as  to  the   cause  of 
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the  injury  thereby  created;  the  iftcts  in 
nearly  all  of  the  cases  indicating  the  negli- 
gence by  some  feUow  servant  as  the  more 
probable  cause  of  the  injury.  The  statute 
haying,  as  we  have  seen,  abolished  the  fellow- 
servant  doctrine,  there  is  doubt  if  the  federal 
courts  win  adhere  to  the  distinction  adverted 
to  in  oases  controlled  by  its  provisions.  The 
contrary  has  been  helld  in  80.  Ry.  v.  Derr, 
240  Fed.  73,  153  C.  C  A.  100,  and  this  would 
seem  to  be  the  correct  deduction  from  the 
premises." 

(2)   Fellow  Servant  Doctrine  (p.  1284) 

In  general. — ^To  same  effect  as  second  para- 
graph of  original  annotation,  see  DeBlaur  t^. 
Lehigh  Valley  R.  Co.,  (C.  C.  A.  2d  Cir. 
1920)  269  Fed.  964;  Oott  v,  Erie  R.  Go, 
(1921)  231  N.  Y.  67,  131  N.  E.  737;  Myers 
V.  Bayne,  (Mo.  App.  1921)  227  S.  W.  633; 
Oorbett  v.  Hines,  (X.  H.  19i21)  112  Atl.  796; 
Fieflds  V,  Director  General  of  Railroads, 
(1920)  86  W.  Va.  707,  104  S.  E.  767. 

Fellow  servant  need  not  be  engaged  in  in- 
terstate commence. — To  same  effect  as  orig- 
inal annotation,  see  Hines  v.  Keyser,  (C.  C. 
A.  3d  Cir.  1920)  268  Fed.  772. 

Particular  instances  —  Operating  locomo- 
five  uDiihaut  lookout. — ^Where  the  backing 
of  a  locomotive  without  the  fireman  acting 
as  a  lookout  results  in  a  section  hand  being 
run  over  and  killed,  the  case  is  one  of  the 
negligence  of  a  fellow  servant  and  within 
the  purview  of  this  act.  Cervona  v,  Dela- 
ware, etc,  R.  Co.,   (N.  J.  1920)    114  Atl.  14. 

Moving  train  without  warning  to  em- 
ployee.—  Where  a  train  standing  in  a  depot 
ie  moved  backward  without  anv  notice  to 
an  employee  engaged  In  removing  lamps  from 
the  rear  of  the  train  with  the  result  that 
he  is  killed,  such  act  constitutes  negligence 
under  this  act.     Grijnuk  v.  McAdoo,   (X.  J. 

1920)  113  Atl.  920. 

Handling  hand  car. — The  act  of  a  fellow 
servant  in  letting  go  his  comer  of  a  hand  car, 
whereby  another  engaged  with  him  suffers  a 
rupture  from  the  sudden  added  strain,  gives 
rise  to  a  cause  of  action  under  the  act. 
Karagae  17.   Union  Pac.  R.  Co.,    (Mo.  App. 

1921)  232  S.  W.  1100. 

2.  Persona  Entitled  to  Sue 

b.  Personal  Representatives   (p.  1287) 

Personal  repi^entative  must  sue. — ^To 
same  effect  as  original  annotation,  see  Swank 
17.  PeuDsylvania  R.  Co.,  (N.  J.  1920)  111 
Atl.  44. 

Ancillary  administrator — Appointment  and 
powers. — "While  ordinarily  primary  admin- 
istration ohouM  be  granted  in  the  state  of 
the  intestate's  domicile,  it  cannot  be  said 
that  the  courts  of  another  state,  having  juris- 
diction, must  necessarily  wait  for  proce^ings 
to  be  brought  in  the  domiciliary  state, — 
especially   where   the   only   assets    in   either 


state  are  a  right  of  action  for  death  under 
the  federal  act."  Thus  where  a  railroad 
employee,  a  resident  of  Massachusetts,  ia 
killed  in  the  course  of  his  employment  in 
New  York,  an  administrator  appointed  in 
the  latter  state,  prior  to  any  administration, 
of  the  estate  in  Massachusetts,  has  a  legal 
right  to  bring  an  action  in  New  York  under 
this  act  and  may  compromise  the  claim. 
McCarron  v.  New  York  (Sent.  R.  Go.,  (Mass. 
1921)   101  N.  E.  478. 

3.  Pleadings 
a.  In  General  (p.  1295) 

State  laws  govern  in  matters  of  pleading 
where  the  suit  is  brought  in  a  state  courts 
Ecclesive  1;.  Great  Northern  R.  Co.,  (1920) 
68  Mont.  470,  194  Pac.  143. 

Joinder  of  counts. —  The  plaintiff  may  join 
a  count  under  the  statute  with  one  at  com* 
mon  law,  and  abandon  at  the  trial  that  which 
is  unproved.  Miller  r.  Schaff,  (Mo.  1921) 
228  8.  W.  488. 

Reference  to  other  federal  acts.— Though 
a  complaint  states  specifically  that  the  action 
is  under  the  iknpiloyers'  Liability  Act  and 
makes  no  reference  to  any  other  act,  the 
Safety  Appliance  Act,  Boiler  Inspection  Act 
and  the  like,  are  thereby  drawn  into  the 
case.  Kilbum  V,  Chicago,  etc.,  R.  Co.,  (Mo. 
1921)   232  S.  W.  1017. 

Sufficiency  of  complaint  generally.— -See 
Cincinnati,  etc.,  R.  Co.  v.  Little,  (Ind.  1921) 
131  N.  E.  762. 

b.  Particular  Allegations  (p.  1301) 

That  the  plaintiff  was  engaged  in  inter* 
state  commerce  must  be  shown  by  appropri- 
ate allegations  of  the  compAaint.  Ecclesine 
V.  Great  Northern  R.  Co.,  (1920)  58  Mont. 
470,  194  Pac.  143. 

c.  Amendments  to  Pleadings  (p.  1302) 

In  general. — To  same  effect  as  original 
annotation,  seei  Swank  v.  Pennsylvania  R. 
Co.,  (N.  J.  1920)  111  Atl.  44,  wherein  it 
appeared  that  at  the  close  of  the  case,  but 
before  the  court's  charge,  plaintiff  was  per- 
mitted, over  the  defendant's  objection,  to 
amend  the  complaint  by  adding  as  one  who 
would  suffer  pecuniary  loss,  besides  the 
widow,  a  child,  who  at  the  death  of  plaintiff's 
intestate  was  in  ventre  sa  mere,  but  who  was 
born  in  the  interim  between  the  filing  of  the 
complaint  and  the  trial,  and  also  to  amend 
by  adding,  in  addition  to  the  charge  in  the 
complaint  that  "  the  defendant  by  its 
servants  and  agents  failed  and  neglected  to 
give  any  warning  of  the  approach  of  said 
train,"  a  further  allegation  setting  forth  dis- 
tinctly as  an  act  of  negligence  that  the  fore: 
man  or  person  charged  with  giving  notice  of 
the  approach  of  the  train  failed  to  give 
notice.  Defendant  insisted  that  these  amend- 
ments so  materially  altered  the  complaint  aa 
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to  practically  charge  a  different  cause  of 
action,  and  for  that  reason  came  within  the 
prohibition  of  the  statute  limiting  such 
actions  to  two  years  after  the  cause  of  action 
arose.  Answering  this  contention,  the  court 
said: 

"Tlie  power  to  amend  is  defined  in  sec- 
tiouis  23  and  24  of  the  supplement  to  our 
Practice  Act  (P.  L.  1912,  p.  381),  which 
confers  upon  the  court  the  power  to  permit 
*  before  or  at  the  trial  the  statement  of  a 
new  or  different  cause  of  action  in  the  com- 
plaint or  counterclaim.'  Whether  this  would, 
permit  the  statement  of  a  new  or  different 
cause  of  action  after  the  limitation  pre- 
scribed by  statute  in  which  to  bring  the 
action  had  matured,  we  find  it  unnecessary 
to  determine,  for  we  do  not  consider  that  the 
amendments  amounted  to  the  statement  of 
a  new  or  different  cause  of  action,  but  merely 
expanded  or  amplified  what  was  already  al- 
leged in  support  of  the  action,  and  there- 
fore related  back  to  the  commencement  of 
the  action  and  were  not  aiTeoted  by  the  in- 
tervening lapse  of  time.  Seaboard  Air  Line 
V.  Renn,  241  U.  S.  290,  36  Supp.  Ct.  567, 
60  L.  ed.  1006;  Texas  &  Pacific  Rv.  t-.  Cox, 
145  U.  S.  593,  12  Sup.  Ot.  905,  36  L.  ed.  829; 
and  Missouri,  Kansas  &  Texas  Ry.  Co.  v. 
Wulf,  226  U.  S.  570,  33  Sup.  Ct.  136,  57 
L.  ed.  355,  Ann.  Cae.  1914B,  134.  The  first 
amendment  did  not  add  a  new  party  to  the 
«iit,  for  the  general  adminlstivatrix  remained 
the  sole  plaintiff,  and  all  it  did  was  to  set 
forth  the  child  as  another  dependent  of  de- 
cedent, and  the  second  amendment  merely 
amplified  the  acts  of  negligence  already  com- 
plained of,  and  neither  could  in  any  sense 
be  said  to  state  a  new  or  different  cause  of 
action." 

4.   Practice  and  Procedure 
a.  In  General  (p.  1306) 

Sulei  of  practice  and  procedure  generally. 
— To  same  effect  as  original  annotation,  see 
Baltimore,  etc.,  R.  Co.  t?.  ^Wheeler,  (Ind. 
App.  1920)    129  N.  E.  40. 

Defense  aa  affected  by  state  rule  of  prac- 
tice.—  In  an  action  under  thie  act  a  sub- 
stantive federal  defense  duly  asserted  cannot 
be  lessened  or  destroyed  by  a  state  rule  of 
practice.  Brant  v.  Chicago,  etc.,  R.  Co., 
(I1O2O)   294  111.  606,  128  N.  E.  732. 

b.  Election    (p.   1311) 

Between  Employers'  Liability  Act  and 
Safety  Appliance  Act.— An  action  to  recover 
damages  resulting  from  death  of  an  employee 
may  be  predicated  on  both  the  Employers' 
Liability  Act  and  the  Safety  Appliance  Acts 
and  the  plaintiff  may  go  to  the  jury  on  as 
many  grounds  of  recovery  as  the  evidence 
tends  to  establish,  under  proper  instructions 
as  to  each,  without  electing  between  the  acts 
mentioned.  Flanagan  v.  Hines,  (1920)  108 
Kan.  133,  193  Pac.  1077. 


e.  Form  of  Verdict  (p.  1317) 

Special   finding   as   to   assumed   risk. — ^A 

special  finding  that  the  plaintiff's  intestate 
"  should  have  known  the  danger  of  the  act 
which  resulted  in  his  death"  does  not  re- 
quire the  setting  aside  of  a  general  verdict 
for  the  plaintiff.  Schantz  v.  Northern  Pac 
R.  Co.,   (N.  D.  1920)    180  N.  W.  517. 

5.  Evidence 

d.  Presumptions  (p.  1320) 

Proof  of  injury  alone  creates  no  presump- 
tion of  negligence. —  To  same  effect  as  origi- 
nal annotation,  see  Payne  v.  Bucher,  (C.  C. 
A.  3d  Cir.  1921)  270  Fed.  38.  See  also 
Harness  v.  Baltimore,  etc.,  R.  Co.,  (1920) 
86  W.  Va.  284,  103  S.  E.  866;  Southern  R. 
Co.  V.  Adams,  (Va.  1921)  105  S.  E.  566 
(finding  of  body  of  section  hand  beside 
track ) . 

Employee  engaged  in  interstate  commerce. 

—  There  is  no  presumption  that  the  duties 
performed  by  a  railway  employee  on  a  train 
constituted  of  both  interstate  and  intrastate 
commerce,  were  performed  in  the  latter  com- 
merce.    Philadelphia,   etc.,  R.   Co.   r.   Polk, 

(1921)   256  U.  S.  — ,  41  S.  Ct.  518,  65  U.  S. 

(L.  ed.)  — ,  reversing  (1920)  266  Pa.  St. 
335,  109  Atl.  627. 

e.  Burden   of  Proof    (p.    1321) 

Employee  engaged  in  interstate  commerce. 

—  One  asserting  a  claim  or  remedy  against 
a  railway  company  under  a  state  worIunen*a 
compensation  law,  growing  out  of  an  occur- 
rence in  which  there  are  constituents  of  in- 
terstate commerce,  is  charged  with  the  bur- 
den of  proving  that  the  employee  was,  at  the 
time  of  the  injury,  actually  engaged  in 
intrastate  conmierce,  so  as  to  avoid  the  ap- 
plication of  the  Federal  Employers'  Liability 
Act.  Philadelphia,  etc.,  R.  Co.  t?.  Polk, 
(1921)  256  U.  S.  — ,  41  S.  Ct.  518,  65  U.  S. 
(L.  ed.)  — ,  reversing  (1920)  266  Pa.  St. 
335,  109  Atl.  627. 

Employer  engaged  in  interstate  commerce. 

—  "As  for  the  evidence,  it  was  that  plaintiff 
was  moving  freight  as  we  have  indicated, 
but  neither  the  origin  nor  destination  of  the 
freight  was  shown.  The  burden  as  to  this 
question  was  on  defendant,  since  it  must 
be  held  to  knowledge  of  the  actual  movement 
of  freight  committed  to  its  care.  Osborne 
f?.  Gray,  241  U.  S.  16,  36  Sup.  Ct.  486,  60 
L.  ed.  865.  It  was  open,  therefore,  to  the 
jury  to  find  that  the  freight  which  plaintiff 
was  handling  was  moving  in  intrastate  com- 
merce." American  R.  Express  Co.  r.  Comp- 
ton,   (Ala.  1921)   87  So.  810. 

6.  Damages 

b.  Actions  for   Death 

(ir  In  General   (p.  1323) 

Recovery  against  carrier  is  no  bar  to  ao 
action  against  a  joint  tortfeasor.  Moore 
r.  Omaha  Warehouse  Co.,  (Neb.  1921)  182 
N.  W.  697. 
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(2)   Pecuniary  Loss    (p.   1325) 

In  general. —  The  measure  of  damages  for 
death  in  an  action  under  the  federal  Em- 
ployers' Liability  Act  is  the  amount  which 
deceased,  if  he  had  lived,  would  have  con- 
tributed to  his  beneficiaries,  and  not  the  fair 
cash  equivalent  of  his  full  yearly  earning 
capacity  payable  in  annual  installments  until 
his  death.  Fallulah  Falls  K.  Co.  v.  Davis, 
(Ga.  App.  1921)   105  S.  E.  712. 

The  essential!  to  recovery  are  dependency 
and  pecuniary  loss.  Bennett  v.  Atchison, 
etc.,  R.  Co.,  (la.  1921)  183  N.  W.  424,  where- 
in it  was  said :  "  We  are  at  a  loss  to  know 
how  the  quantum  of  damages  in  this  case 
c'an  be  ascertained  without  proof  of  her  life 
expectancy  and  without  proof  of  contribu- 
tions. The  federal  act  limits  the  recovery 
to  those  relatives  for  whose  benefit  the  ad- 
ministrator sues  as  are  shown  to  have  sus- 
tained actual  pecuniary  loss." 

c.  Recovery  by  Widow  and  Children 

(1)  In  General   (p.  1327) 

Effect  of  separation  without  rapport. — In 
Southern  R.  Co.  v.  Miller,  (€.  C.  A.  4th  Cir. 
1920)  267  Fed.  376,  it  was  contended  that 
only  nominal  damages  be  recovered  by  an 
employee's  wife  in  an  action  for  his  death, 
because  she  and  her  husband  had  separated 
soon  after  their  marriage  and  he  had  not 
contributed  to  her  support.  Answering  this 
contention,  the  court  said :  ''  There  had  been 
no  divorce,  and  nothing  appears  to  show  that 
she  might  not  at  any  time  have  enforced  her 
conjugal  rights  under  the  laws  of  Virginia, 
this  being  so,  she  was  entitled  to  substantial 
damages,  if  the  jury  found  in  her  favor,  as 
seems  to  be  plainly  held  by  the  Supreme 
Court  in  New  Orleans  &  N.  E.  R.  Co.  v. 
Harris,  247  U.  S.  367,  372,  38  Sup.  Ct.  535, 
©2  L.  ed.  1167." 

(2)  Action  by  Widow   (p.  1330) 

Proof  of  wages  paid  to  other  employees 
in  similar  positions. — In  an  action  under  this 
act  by  a  widow  to  recover  damages  for  the 
death  of  her  husband,  it  is  competent  for 
her  to  prove  what  the  employer  is  paying  at 
the  time  of  the  trial  to  employees  engaged 
in  exactly  the  same  line  of  work  as  that  in 
which  the  decedent  was  engaged.  Swank  v. 
Pennsylvania  R.  Co.,  (N.  J.  1920)  111  Atl. 
44. 

(3)  Actions  by  Children  (p.  1330) 

Adult  children  are  not,  in  the  absence  of 
proof  of  actual  dependency,  entitled  to  re- 
cover for  the  death  of  their  fatherl  Hines 
p.  Walker,  (Tex.  1920)   225  S.  W.  837. 

d.  Actions  for  Death  of  Son    (p.  1331) 

Evidence  of  existence  and  dependency  of 
parents. —  It  has  been  held  that  there  was 
sufficient  evidence  to  show  that  the  parents 
as  beneficiaries  of  the  action  had  been  in- 
jured and  had  sustained  pecuniary  loss  by 
the  death  of  their  son,  where  although  there 


was  no  direct  proof  that  the  decedent's  father 
and  mother  were  living  at  the  time  he  was 
killed,  there  was  evidence  that  the  decedent's 
parents  lived  in  Poland,  and  that  for  sev- 
eral years  before  going  into  the  army  the 
decedent  had  sent  them  money  monthly  and 
that  after  leaving  the  army  he  had  sent  them 
money  at  difi'erent  periods,  the  last  being  on 
a  date  so  shortly  before  his  death  that  the 
return  card  of  the  remittance  was  not  re- 
ceived until  after  his  death.  Smith  r.  Payne, 
(C.  C.  A.  3d  Cir.  1920)  269  Fed.  1. 

7.  Questions  for  Court  and  Jury   (p.   1334) 

Negligence  of  carrier^ — To  the  same  effect 
as  the  original  annotation,  see  Hines  v,  Lo- 
gan, (CCA.  5th  Cir.  1920)  269  Fed.  106 
(providing  safe  place  to  work) ;  Hines  v, 
Keyser,  (C  C.  A.  3d  Cir.  1920)  268  Fed. 
772;  Director  Gen.  of  Railroads  v,  Bennett, 
(C.  C.  A.  3d  Cir.  1920)  268  Fed.  767  (de- 
fective car  on  track  at  point  of  narrow  clear- 
ance) ;  Southern  R.  Co.  v.  Miller,  (C.  C.  A. 
4th  Cir.  1920)  267  Fed.  376  (failure  to  pro- 
vide employee  with  equipment). 

Negligence  of  fellow  servants. —  In  an  ac- 
tion under  this  act  the  question  of  the  negli- 
gence of  the  fellow  servants  of  the  plaintiff's 
testate  is  one  for  the  jury  to  determine.  Reed 
17.  Director  General  of  Railroads,  (N.  J. 
1921)  113  Atl.  146;  Cervona  v,  Delaware, 
etc.,  R.  Co.,  (N.  J.  1920)  114  Atl.  14. 

Proximate  cause  of  employee's  death. — 
Where  there  is  evidence  that  the  railroad 
company  was  negligent  in  maintaining  tell- 
tales near  one  of'  its  bridges,  the  question 
of  the  proximate  cause  of  the  death  of  a 
brakeman  who  was  struck  by  the  bridge  and 
killed,  is  one  for  the  jury.  Brant  v.  Chicago, 
etc.,  R.  Co.,  (1920)  294  111.  606,  128  N.  E. 
732. 

8.  Appeal  and  Error  (p.  1336) 

Power  to  reduce  verdict. — A  state  appel- 
late court  may  reduce  a  verdict  and  need 
not  reverse  and  remand  in  case  of  an  ex- 
cessive recovery  at  least  in  a  case  where 
there  is  no  finding  of  contributory  negli- 
gence BO  that  the  question  of  comparative 
negligence  does  not  enter.  Kansas  City 
Southern  R.  Co.  r.  Leinen,  (1920)  144  Ark. 
454,  223  S.  W.  1.  And  see  Crecelius  ».  Chi- 
cago, etc.,  R.  Co.,  (1920)  284  Mo.  26,  223 
S.  W.  413,  wherein  a  verdict  was  reduced 
though  the  comparative  negligence  doctrine 
had  been  applied  by  the  jury. 

Vol.  VIII,  p.  1339,  sec.  3.     [First  ed., 
1909  Supp.,  p.  585.] 

I.  Construction  of  section. 
II.  Contributory  negligence. 

1.  In  general. 

2.  Effect  on  amount  of  damages. 

3.  Efi'ect   of   violation    of   Safety   Ap- 

pliance Acts. 

4.  Evidence. 

5.  Instructions  to  jury. 

6.  Questions  for  jury. 
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I.  OoNSTBUcnow  OF  Section  (p.  1340) 

The  distinction  between  assumed  risk  .and 
contributory  negligence. —  To  the  same  effect 
as  the  original  annotation  see  Pryor  a  Wil- 
liams, (1920)  264  U.  S.  43,  41  S.  a.  3«, 
66  U.  S  (L.  ed.)  — ,  reversing  (1917)  272 
Mo.  ei3,  200  S.  W.  63, 

II.   GONTBIBUTOBT    NEGLIGENCE 

1.  In  General  (p.  1342) 

Negligence  of  employee  as  sole  proximate 
canse  of  injury. —  To  the  same  effect  as  the 
first  paragraph  of  the  original  annotation, 
see  Dahlen  i\  Hines,  (E.  D.  Wis.  1920)  267 
Fed.  926;  Pittsburgh,  etc.,  R.  Co.  v.  Ed- 
wards, (Ind.  1921)  12©  N.  E.  310;  Olson  v. 
Chicago,  etc.,  R.  Co.  (S.  D.  1921)  182  N.  W. 
454.  No  degree  of  contributory  negligence, 
however  great,  will  bar  a  recovery  of  any 
damages.  It  is  only  when  the  plaintiff's  act 
is  the  sole  cause  —  where  the  defendant's 
act  is  no  part  of  the  causation  —  that  de- 
fendant is  free  from  liability  imder  the  act. 
Fitzpatrick  v,  Hines,  (Neb.  1920)  179  N. 
W.   410. 

In  an  action  for  the  death  of  a  bridge 
carpenter  it  appeared  that  becoming  fright- 
en^ at  the  approach  of  a  train  he  left  a 
place  of  safety  on  the  pilings  of  the  bridge 
beside  track,  attempted  to  run  along  the 
track  ahead  of  the  train  and  was  run  over 
and  killed.  There  was  no  negligence  in  the 
management  of  the  train.  It  was  held  that 
his  negligence  was  the  sole  cause  of  his  death. 
Olson  V.  Chicago,  etc.,  R.  Co.,  (S.  D.  1921) 
182  N.  W.  454.  And  where  a  forakeman  is 
charged  with  the  sole  responsibility  of  placing 
cars  on  a  siding,  and  he  leaves  them  so  near 
another  track  that  there  is  not  clearance,  by 
reason  of  which  fact  he  is  injured  while  rid- 
ing on  the  step  of  the  engine,  the  situation 
of  the  cars  being  plainly  visible  to  him  and 
the  engine  being  controlled  by  his  signals,  his 
negligence  is  the  sole  cause  of  the  injury, 
though  there  was  no  "derailer"  at  the 
switch.  Ingram  v,  Atlantic  Coast  Line  R. 
Co.,  (1921)  181  N.  C.  491,  106  S.  E.  565. 
But  where  the  brakeman  who  had  cut  out  a 
car  called  the  attention  of  the  conductor  to 
the  fact  that  it  was  too  close  to  the  main 
track  and  was  ordered  to  leave  it  where  it 
was,  the  negligence,  if  any,  of  the  brakeman 
was  not  the  sole  cause  of  a  subsequent  injury 
to  him  caused  by  the  dangerous  proximity  of 
the  car  to  the  main  track.  Authement  v, 
Louisiana  Western  R.  Co.,  (1920)  147  La. 
816,  86  So.  215.  And  contributory  negligence 
of  the  employee  is  not  sufficient  in  itself  to 
defeat  an  action  under  this  Act  if  the  em- 
ployer was  also  guilty  of  negligence  that 
operated  to  cause  the  injury.  Cincinnati, 
etc.,  R.  Co.  V.  Little,  (Int.  1921)  131  N.  E. 
762. 

2.  Effect  on  Amoumi  of  Damages   (p.   1344) 

Doctrine  as  to  effect  of  contributory  negli- 
gence in  general. —  To  same  effect  as  original 
annotation,  see  Brant  i?.  Chicago,  etc.,  R.  Co., 


(1920)  294  111.  606,  128  N.  £.  732;  Pitts- 
burgh, etc.,  R.  Co.  I".  Edwards,  (Ind.  1921) 
129  N.  E.  310;  Bennett  v.  Atchison,  etci, 
R.  Co.,  (la.  1921)  183  N.  W.  424;  Howard 
V.  New  York,  etc.,  R.  Co.,  (1920)  236  Mass. 
370,  128  N.  E.  422;  Crecelius  t?.  Chicago, 
etc.,  R.  Co.,  (1920)  2ft4  Mo.  26,  223  S.  W. 
413;  Green  well  r.  Chicago,  etc.,  R.  Co.  (Mo. 
1920)  224  S.  W.  404;  Wagner  t?.  Chicago^ 
etc.,  R.  Co.,  (Mo.  App.  1921)  232  S.  W. 
771;  Stricklin  t?.  Chicago,  etc.,  R.  Co..  (1921) 
69  Mont.  367,  19i7  Pac.  d39;  Kansas  CiU, 
etc.,  R.  Co.  V,  Estes,  (Tex.  1921)  228  S.  W. 
1087. 

3.  Effect   of   Violation   of   Safety   Appliance 

Acts   (p.   1340) 

General  principles. —  To  same  effect  as 
orifsfinal  annotation,  see  Foley  r.  Hines, 
(1920),  U9  Me.  425,  111  Atl.  715. 

The  question  of  contributory  negligence  is 
immaterial  where  a  violation  of  the  Safety 
Appliance  Acts  is  shown.  Payne  i;.  Connor, 
(C.  C.  A.  Ist  Cir.  1921)  274  Fed.  497;  Flana- 
gan V.  Hines,  (1920)  108  Kan.  133,  193  Pac. 
1077. 

Violation  of  Boiler  Intpection  Act. — ^Where 
the  injured  employee  was  not  engaged  in 
interstate  commerce,  the  fact  that  the  in- 
jury arose  from  a  violation  of  the  Boiler 
Inspection  Act  will  not  prevent  the  defense 
of  contributory  negligence.  Patterson  p. 
Director  General  of  RaUroads,  (1921)  115  S. 
C.  390,  106  S.  £.  746. 

4.  Evidence  (p.  1348) 

Burden  of  proof. —  Where  under  a  state 
statute  contributory  negligence  is  a  matter 
of  defense  and  the  burden  of  proving  it  is 
placed  upon  the  defendant,  such  statute  ap- 
plies in  an  action  under  this  Act.  Baltimore, 
etc.,  R.  Co.  V.  Wheeler,  (Ind.  App.  1920) 
129  N.  E.  40,  wherein  it  was  said:  "It  is 
next  contended  that  the  court  erred  in  re- 
fusing to  give  instruction  No.  1,  tendered  by 
appellant,  and  reading  as  follows: 

"  *  The  court  instructs  the  jury  that  the 
rights  of  the  plaintiff  and  the  liabilities  of 
the  defendant  in  this  case  are  governed  ex- 
clusively by  the  law  enacted  by  the  Congresa 
of  the  United  States  known  as  the  federal 
Employers*  Liability  Law,  and  no  laws  of 
the  state  of  Indiana  can  have  any  effect  in 
determining  the  rights  of  the  plaintiff  or  the 
liability  of  the  defendant.' 

"  In  order  to  show  that  this  instruction  is 
not  a  correct  statement  of  the  law,  and  that 
there  was  no  error  in  refusing  to  give  the 
same,  it  is  only  necessary  to  call  attention 
to  the  question  of  contributory  negligence, 
and  the  burden  of  proof  upon  that  subject. 
The  right  of  appellee  to  recovery  is  material- 
ly affected  by  section  362,  Bums  1914,  which 
provides  that  in  an  action  for  damages 
brought  on  account  of  the  alleged  negligence 
of  a  defendant  causing  personal  injuries  or 
death,  it  shall  not  be  necessary  for  the  plain- 
tiff to  allege  or  prove  the  want  of  eontribu* 
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tory  negligence  on  the  part  of  the  plaintiff, 
or  on  the  part  of  the  person  for  whoee  inju- 
ries or  death  the  action  is  prosecuted.  Con- 
tributory negligence  in  such  cases,  under  the 
law  of  this  state,  is  a  matter  of  defense,  and 
applies  to  an  action  in  the  courts  of  this 
state  to  recover  damages  under  the  federal 
Employers'  Liability  Act.  Except  in  so  far 
as  the  act  itself  modifies  or  changes  the 
rules  of  practice  and  procedure  or  substan- 
tive law,  cases  arising  under  the  act  shall 
he  heard  and  determined  in  the  state  courts 
in  the  same  manner  as  would  like  cases  aris- 
ing under  the  laws  of  this  state,  and  in  cases 
like  the  one  now  under  consideration.  The 
act  not  defining  negligence,  and  there  being 
no  federal  common  law,  it  is  the  common  law 
of  the  state  which  must  be  locked  to  in  de- 
termining whether  the  acts  comfplained  of 
amount  to  negligence,  or  whether  the  in- 
jured party  was  guilty  of  contributory  neg- 
ligence. While  the  question  as  to  the  ex- 
istence of  contributory  negligence  is  to  be 
determined  according  to  the  law  of  the  state, 
the  effect  of  such  negligence,  when  estab- 
lished, is  controlled  by  the  federal  law." 

5.  Instructions  to  Jury  (p.  1349) 

Common  law  count  abandoned. — ^Where  a 
«outtt  under  the  common  law  is  abandoned 
at  the  trial  and  the  only  remaining  count 
is  under  the  act,  no  instruction  on  con- 
tributory negligence  need  be  given.  Miller 
V.  Schaff,   (Mo.  1921)  228  S.  W.  488. 

6.  Questions  for  Jury  (p.  1S51) 

Question  not  submitted  to  jury. — ^Where 
the  record  shows  that  the  question  whether 
the  damages  should  have  been  reduced  by 
reason  of  the  plaintiff's  contributory  negli- 
gence was  not  submitted  to  the  jury  tihe 
court  on  appeal  will  not  disturb  the  verdict 
on  that  ground.  Dunton  v.  Hines,  (D.  G. 
Me.  1920)   267  Fed.  452. 

Defective  boiler. —  In  Cochran  t;.  Atchison, 
etc.,  R.  Co.,  (Kan.  1921)  198  Pac.  685,  evi- 
dence held  sufficient  to  sustain  a  finding  that 
the  dropping  of  the  crown  sheet  of  a  loco- 
motive boiler  was  not  due  to  the  failure  of 
the  injured  engineer  to  keep  water  in  the 
boiler,  was  stated  by  the  court  as  follows: 

**  It  may  be  true,  as  defendant  claims,  that 
the  great  preponderance  of  the  evidence 
showed  that  leaJcy  stay  bolts  would  not  cause 
the  crown  sheet  to  drop,  and  showed  that 
the  accident  could  not  have  occurred  except 
for  the  failure  of  the  engineer  to  keep  a 
sufficient  supply  of  water  on  the  crown  sheet. 
On  the  other  hand,  there  was  the  testimony 
of  the  engineer,  the  fireman,  and  the  rear 
brakeman,  who  rode  on  the  engine,  that 
just  before  the  explosion  the  ejectors  were 
working  properly,  and  that  there  was  a  half 
glassful  of  water  over  the  crown  sheet.  The 
fireman  testified  that  it  had  not  been  more 
than  a  minute  before  the  explosion  that 
he  looked  at  the  water  glaes^  and  that  it 


showed  a  half  glass  of  water,  indicating  that 
the  crown  sheet  was  covered  to  a  depth  of 
about  four  inches;  that  he  looked  at  the 
water  gHass  on  this  trip  every  five  minutes 
or  oftener,  and  opened  the  gauge  cocks  when 
between  stations.  This  witness  also  testified 
that  when  he  received  the  engine  in  the 
morning  at  the  round  house  he  noticed  that 
two  or  three  of  the  stay  bolts  were  leaking, 
and  that  when  the  engineer  sent  the  telegram 
two-thirds  of  the  bolts  were  leaking  badly. 
The  jury  might  have  discredited  all  of  the 
testimony  showing  that  sufficient  wwter  was 
kept  upon  the  crown  e^eet  up  to  the  time 
it  dropped;  but  the  jury  did  just  the  con- 
trary, and  it  mint  be  said  that  there  was 
sufficient  evidence  to  sustain  the  finding." 

Vol.  VIII,  p.  1352,  sec.  4.    [First  ed., 
1909  Supp.,  p.  585.] 

I.  In  general. 

II.  Principles  generally  as  to  assumption  of 
risk. 

1.  In  general. 

2.  Knowledge  as  affecting. 

3.  Acts  of  master  or  superior  as  af- 

fecting. 

4.  Negligence  of  employer. 

6.  Negligence  of  fellow  servant. 
III.  Particular  employees. 
rV.  Burden  of  proof. 
V.  Questions  for  court  and  jury. 

I.  Its  General   (p.  1352) 

Construction  generally. — ^To  the  same  effect 
as  the  original  annotation,  see  Payne  t?.  Con- 
nor, (0.  C.  A.  let  Gir.  1921)  274  Fed.  497; 
Foley  V.  Hines,  (1920)  119  Me.  425,  111  AtL 
715;  Ft.  Worth,  etc.,  R.  Co.  f?.  Smithers, 
(Tex.  1921)  228  8.  W.  637  (violation  of  Ash 
Pan  Act).    . 

Effect  limited  to  terms  of  act. —  To  same 
effect  as  original  annotation,  see  De  Baur 
1?.  Lehigh  Valley  R.  Co.,  (C.  C.  A.  2d  Cir. 
1920)  269  Fed.  964;  Smith  v.  Hines,  (1920) 
119  Me.  442,  111  Atl.  761;  Naele  v.  Hines, 
(N.  J.  1920)  112  Atl.  195;  Wintermute  V, 
Oregon-Washington  R.,  etc.,  Co.,  (1921)  98 
Ore.  431,  194  Pac.  420;  Southern  Pac.  R.  Co. 
V.  De  la  Cruz,  (Tex.  1921)  228  S.  W.  108; 
Harness  v.  Baltimore,  etc.,  R.  Co.,  (1920) 
86  W.  Va.  284,  103  S.  £.  866. 

Decision  of  federal  court  as  controlling. — 
To  the  same  effect  as  the  original  annota- 
tion, see  Pryor  t?.  Williams,  (1920)  254  U.  S. 
43,  41  S.  Ct.  36,  65  U.  S.  (L.  ed.)  — ,  rev&rs- 
ing  (1917)  272  Mo.  613,  200  S.  W.  53. 

A  violation  of  Boiler  Inspection  Act  pre- 
cludes the  defense  of  assumption  of  risk. 
Kilburn  t\  Chicago,  etc.,  R.  Co.,  (Mo.  1921) 
232  S.  W.  1017. 

Pleading. —  Though  ,the  complaint  states 
specifically  that  it  is  founded  on  the  Em- 
ployers' Liability  Act  and  makes  no  refer- 
ence to  any  other  act,  the  Safety  Appliance 
Act,  Boiler  Inspection  Act  and  the  like  ar« 
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available  to  preclude  the  defense  of  assump- 
tion of  risk.  Kilburn  v.  Chicago,  etc.,  R. 
Co.,  (Mo.  1921)  232  S.  W.  1017. 

Instnictions. —  In  Brant  t*.  Chicago,  etc., 
R.  Co.,  ( 1920)  294  111.  606,  128  N.  E.  732,  it 
was  held  that  in  view  of  the  provisions  of 
this  section  there  was  no  error  in  the  court 
giving  an  instruction  to  the  jury  which  in 
substance  directed  it  that  public  policy  does 
not  permit  an  employer,  by  contract  or  writ- 
ten application,  to  relieve  itself  from  liability 
for  injuries  occasioned  by  its  negligence  or 
to  intpose  upon  its  employees  a  risk  that 
the  law  imposes  upon  the  employer. 

II.  Pbincifles  Genebally  as  to  Assump- 
tion OF  Risk 

1.  In  Oeneral   (p.   1355) 

Unusual  or  extraordinary  risks. —  To  same 
effect  as  original  annotation,  see  Director- 
Gen,  of  Railroads  v.  Templin,  (C.  C.  A.  3d 
Cir.  1920)  268  Fed.  483. 

Although  an  employee  has  general  knowl- 
edge of  an  extraordinary  danger  to  which  he 
is  exposed  and  has  been  given  some  warning, 
he  will  not  be  held  to  have  assumed  the  risk 
where  the  testimony  is  uncertain  as  to  the 
time  when  the  warning  was  given,  and  as  to 
whether  it  was  calciilated  to  impress  him 
with  a  real  and  abiding  sense  of  the  peril 
he  was  about  to  encounter.  Southern  R.  Co. 
V.  Miller,  (C.  C.  A.  4th  Cir.  1920)  267  Fed. 
376. 

Distinction  between  assumed  risk  and  con- 
tributory negligence. — ^Assumption  of  risk 
and  contributory  negligence  are  separate  and 
distinct  defenses,  and  where  the  evidence 
raises  a  question  of  fact  as  to  assumption 
of  risk  it  is  error  to  refuse  to  instruct 
thereon  and  to  give  instructions  on  contribu- 
tory negligence.  McAdoo  v.  Anzellotti  (C. 
C.  A.  2d  Cir.  1921)  271  Fed.  288. 

Contributory  negligence  and  assumption  of 
risk  are  distinct  although  they  may  rest 
largely  on  the  same  facts.  The  principle 
established  by  the  cases  is  that  assumption 
of  risk  is  an  implied  condition  of  the  con- 
tract between  the  employer  and  the  employee, 
while  negligence  of  the  employee  contribut- 
ing to  his  hurt  arises  from  his  own  tort. 
Wintermute  v.  Oregon -Washington  R.,  etc., 
Co.,  (1921)  98  Ore.  431,  194  Pac.  420. 

2.  Knowledge  as  Ajfecting  (p.  1356) 

Actual  knowledge  or  obvious  risk. —  To  the 
same  effect  as  original  annotation,  see  Mc- 
Adoo V.  Angellotti,  (C.  C.  A.  2d  Cir.  1921) 
271  Fed.  268;  See  v.  Chicago,  etc.,  R.  Co., 
(Mo.  App.  1921)  228  S.  W.  518. 

An  employee  assumes  those  risks  and  dan- 
gers which  are  ordinarily  incident  to  the  em- 
ployment in  which  he  voluntarily  engages, 
but  he  does  not  assume  extraordinary  risks 
incident  thereto,  or  fisks  due  to  the  negli- 
gence of  his  employer  or  of  those  for  whose 
conduct  the  employer  is  responsible,  until 
he  becomes  aware  of  such  negligent  act,  de- 


fect, or  disrepair  and  of  the  risk  arising 
therefrom,  or  unless  the  danger  is  so  obvious 
that  an  ordinarily  prudent  person,  under 
similar  circumstances,  would  have  observed 
and  appreciated  it. 

Where  an  employee  is  without  knowledge 
of  such  unusual  risks,  and  not  chargeable 
with  notice  thereof  because  of  their  obvious 
nature,  he  is  under  no  duty  to  anticipate  and 
take  precautions  to  discover  them,  but  has 
the  right  to  assume  that  the  employer  has 
exercised  proper  care  in  providing  a  reason- 
ably safe  place  and  a  reasonably  safe  system 
or  method  in  and  under  which  to  work.  Har- 
ness f?.  Baltimore,  etc..  R.  Co.,  (1920)  86 
W.  Va.  284,  103  S.  E.  866.  To  same  effect, 
see  McMuUen  r.  Atchison,  etc.,  R.  Co.,  ( 1920) 
107  Kan.  274,  191  Pac.  306;  Mclntyre  v. 
St.  Louis,  etc.,  R.  Co.,  (Mo.  1921)  227  S.  W. 
1047. 

No  recovery  can  be  had  under  the  federal 
Employers'  Liability  Act,  by  an  employee 
who  was  injured  as  the  result  of  defects  in  a 
claw  bar  he  was  using,  where  such  defects 
were  so  obvious  that  an  ordinarily  prudent 
employee  would  not  have  used  it,  Prvor  r. 
Williams,  ( 1920)  254  U.  S.  43,  41  S.  Ct.  43, 
65  U.  S.  (L.  ed.)  — ,  reverting  (1917)  272 
Mo.  613,  20O  S.  W.  53. 

Effect  of  want  of  knowledge. —  To  the  same 
effect  as  the.  original  annotation,  see  Hines 
V.  Logan,  (C.  C.  A.  5th  Cir.  1920)  269  Fed. 
105;  Fagan  v.  Central  R.  Co.,  (N.  J.  1920) 
111  Atl.  32. 

Unsafe  place  to  work. — A  railroad  teleg- 
rai^er  who,  knowing  that  a  box  car  fitt^ 
up  as  a  telegraph  office  was  cold  and  wet 
and  that  the  roof  leaked,  nevertheless  con- 
sented to  work  therein,  assumed  the  risk  of 
injiu'y.  Newberry  r.  Central  of  Georgia  R. 
Co.,  (M.  D.  Ala.  1921)  271  Fed.  117. 

"Simple  tool"  doctrine.— A  scaffold 
erected  under  the  direction  of  a  gang  boss 
is  not  a  '*  simple  tool "  which  the  workman 
using  is  presumed  to  understand  as  well  as 
the  employer,  and  the  risk  is  not  assumed 
in  the  absence  of  knowledge  of  a  defect 
Smith  V.  Hines,  (1920)  108  Kan.  151,  194 
Pac.  318. 

3.  Aot9  of  Master  or  Superior  as  Affecting 

(p.  1357) 

No  promise  to  remedy  defect — In  Nickas 
V.  Hines,  (Wis.  1921)  183  N.  W.  151,  it  ap- 
peared that  a  section  hand  engaged  in  tak- 
ing up  old  ties  complained  to  his  foreman 
that  his  pick  was  dull.  The  foreman  said 
that  no  others  could  be  had  until  the  tool 
car  came,  which  it  was  known  would  not 
arrive  until  several  weeks  later.  The  section 
hand  was  thereafter  injured  by  reason  of  the 
dull  pick  pulling  loose  from  a  tie.  It  was 
held  that  (a)  the  complaint  did  not  show 
an  apprehension  of  danger  and  (b)  there  was 
no  promise  to  remedy  the  defect,  so  that  the 
risk  of  continuing  work  with  the  dull  pick 
was  assumed. 
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4.  Negligence  of  Employer  (p.  1S59) 

Hnle  stated. — To  same  effect  as  original 
annotation,  see  Fagan  v.  Central  R.  Co.,  (N. 
J.  1920)  111  Atl.  32,  wherein  the  court  said: 
**  Wliile  an  employe^  assumes  the  risks  and 
dangers  ordinarily  incident  to  the  employ- 
ment  in  which  he  voluntarily  engages,  so  far 
as  these  are  not  attributable  to  the  negli- 
gence of  the  employer  or  those  for  whose 
conduct  the  employer  is  responsible,  the  em- 
ploy6  has  a  right  to  assume  that  the  em- 
ployer has  exercised  proper  care  with  respect 
to  providing  a  reasonably  safe  place  of  work, 
reasonably  safe  appliances,  and  a  reason- 
ably safe  system  or  method  of  work,  and  is 
not  to  be  treated  as  assuming  a  risk  that 
is  attributable  to  the  employer's  negligence 
until  he  becomes  aware  of  it,  or  it  is  so 
plainly  observable  that  he  must  be  presumed 
to  have  known  it." 

Order  to  do  dangerous  act. —  Where  the 
master  orders  and  commands  the  servant  to 
do  an  act  involving  extraordinary  danger,  the 
servant  is  justified  in  obeying  the  command, 
and  by  so  doing  does  not  assume  the  risk. 
In  such  case  the  risk  is  taken  by  the  master. 
Schantz  v.  Northern  Pac.  Co.,  (N.  D.  1920) 
180  N.  W.  517. 

5.  Negligence  of  FelUyw   Servant    (p.   1361) 

Rule  stated. —  To  same  effect  as  original 
annotation,  see  Howard  v.  Xew  Pork,  etc., 
R.  Co.,  (1920)  236  Mass.  370,  128  X.  E.  422; 
Reed  v.  Director  General,  (X.  J.  1921)  113 
Atl.  146. 

Iir.   Particulab  Employees    (p.   1362) 

Brakeman. —  To  same  effect  as  first  para- 
graph of  original  annotation,  see  Director 
Gen.  of  Railroads  t?.  Templin,  (C.  C.  A.  3d 
Cir.  1920)   26«  Fed.  483. 

A  brakeman  who  is  injured  by  being  caught 
between  a  car  and  a  fence  w^hile  standing 
on  the  side  step  of  the  car  when  it  is  being 
switched  into  a  commercial  yard,  situated 
on  a  spur  track  from  the  defendant's  main 
line,  must  be  held  to  have  assumed  the  risk, 
where  it  is  shown  that  he  had  assisted  in 
switching  cars  into  the  yard  many  times 
prior  to  the  accident  and  knew  of  the  prox- 
imity of  the  fence  to  the  track.  Xagle  v, 
Hines,  (N.  J.  1920)    112  Atl.  195. 

But  it  cannot  be  said  as  a  matter  of  law 
that  a  brakeman  assumed  the  risk  of  injury 
from  being  struck  by  cars  kicked  at  an 
unusual  rate  of  speed  in  the  yards.  Payne 
r.  Connor,  (C.  C.  A.  Ist  Cir.  1921)  274  Fed. 
497.  Nor  does  a  rear  brakeman  on  a  string 
of  cars  which  is  making  a  gravity  switch 
assume  the  risk  that  other  brakeman  will 
negligently  allow  the  cars  to  collide  with 
standing  cars  so  as  to  throw  him  off  by  the 
shock  of  the  collision.  Louisville,  etc.,  R.  Co. 
V.  Porter,  (Ala.  1920)  87  So.  288.  So,  a 
trainman  does  not  assume  the  risk  of  injury 
from  the  negligent  act  of  the  engineer  in 
stopping  the  train  with  a  sudden  jar.  Lamb 
V.  Atlantic  Coast  Lin©  R.  Co.,    (1920)    179 


X.  C.  619,  103  S.  E.  440.  And  an  employee 
lawfully  boarding  a  freight  train  at  a  proper 
place  has  the  right  to  assume  that  he  will 
not  be  subjected  to  jerks  of  extraordinary 
violence,  where  they  are  so  sudden,  unex' 
pected,  and  unusual  as  not  to  be  obvious; 
and  whether  a  particular  jerk  is  one  ordi- 
narily accompanying  the  movement  of  freight 
trains,  or  extraordinary  and  unusual,  gen- 
erally is  a  question  for  the  jury  to  determine. 
Harness  v.  Baltimore,  etc.,  R.  Co.,  (1920) 
86  W.  Va.  ^84,  103  S.  E.  866. 

While  it  was  a  frequent  thing  to  make  up 
trains  by  kidcing  and  shoving  cars,  the 
switching  crew  in  this  instance  knew  that 
some  member  of  the  train  crew  would  be 
required  to  attend  to  coupling  the  air  hose 
on  the  train  being  made  up,  and  the  deceased 
is  not  held  to  have  assumed  the  risk  of  the 
sudden  and  yiolent  propulsion  of  the  cars 
against  him  without  warning,  under  the  cir- 
cumstances shown  by  the  record,  and  which 
the  jury  found  was  done  in  a  negligent  man- 
ner.     McMuUen    v,    Atchison,    etc.,   R.    Co.» 

(1920)  107  Kan.  274,  191  Pac.  306. 
Engineers. —  An  experienced  railway  engi- 
neer assumes  the  risk,  under  the  federal  Em- 
ployers' Liability  Act,  of  any  injury  that 
he  may  receive  when  leaning  outside  the 
cab  window  by  reason  of  the  fact  that  the 
end  of  the  arm  of  a  mail  crane  —  a  device 
adopted  with  the  conditions  imposed  by  the 
Post  Office  Department  —  is,  when  in  use,  as 
near  to  the  train  as  14  inches,  the  farthest 
point  at  which  a  bag  can  be  picked  up  from 
a  crane  being  29  inches,  and  a  less  distance 
than  that  being  essential  to  insure  getting 
the   bag.      Southern    Pac.   Co.   i;.   Berkshire, 

(1921)  254  U.  S,  415,  41  S.  Ct.  162,  65  U.  S. 
(L.  ed.)  —,  reversing  (Tex.  1919)  207  S.  W. 
323. 

Section  men,  trackwalkers  and  repairmen. 
—  In  order  to  safeguard  himself  from  the 
ordinary  dangers  of  his  employment,  as  the 
law  requires  him  to  do,  a  track  employee  is 
not  called  upon  to  seek  out  and  discover 
extraordinary  dangers  imposed  on  him  by  his 
employer,  but  may  assume  that  his  employer 
and  his  agents  have  exercised  for  his  safety 
such  care  as  the  circumstances  reasonably 
admit.  Smith  v.  Payne,  (C.  C.  A.  3d  Cir. 
1920)  269  Fed.  1.  In  this  case  there  was 
testimony  that  the  engine  of  the  train  which 
struck  the  decedent  was  operated  by  the  de- 
fendant without  a  headlight,  under  condi- 
tions of  darkness  and  storm  which  made  it 
difficult  or  impossible  -for  the  decedent, 
though  on  watch  for  a  train,  to  see  it,  and 
for  his  companion  to  know  of  its  approach 
until  it  had  come  abreast  of  him  and  had 
struck  the  decedent.  The  court  said :  "  If 
lack  of  evidence  of  negligence  on  the  part  of 
defendant  was  the  ground  on  which  the 
learned  trial  judge  entered  judgment  of  non- 
suit, we  think  he  fell  into  error,  for  he  could 
not  have  held  as  a  matter  of  law,  that  the 
operation  of  a  train  in  a  forward  movement, 
at  night,  without  a  headlight  on  the  engine, 
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was  an  ordinary  danger  of  the  trackwork- 
er's  employment,  the  risk  of  which  he  had 
assumed." 

A  8i^ction  hand  does  not  assiime  the  risk 
arising  from  the  negligent  acts  of  his  fore- 
man. Swank  v.  Pennsylvania  R.  €o.,  (N.  J. 
1920)   111  Atl.  44. 

An  employee  working  under  a  car  on  a 
siding  without  having  a  blue  flag  displayed 
does  not  as  a  matter  of  law  assume  the  risk 
of  a  car  being  negligently  kicked  on  to  the 
siding  and  against  that  under  which  he  ia 
working.  Pendergrass  v»  Southern  R*  Co., 
(1920)  114  S.  C.  78,  103  8.  E.  150. 

A  trackwalker  assumes  the  ordinary  risks 
of  injury  from  the  operation  of  trains  over 
the  trades  which  he  is  required  to  inspect. 
Bennett  v.  Atchison,  etc.,  R.  Co.,  (la.  1921) 
183  N.  W.  424. 

An  employee  entering  a  round  house  with 
which  he  is  familiar  and  passing  between  the 
pits  instead  of  taking  a  safe  path,  when  the 
round  house  was  full  of  steam,  assumes  the 
risk.  Wintermute  €>.  Oregon- Washington  R., 
etc.,   (1921)   98  Oregon  431,  194  Pac.  420. 

A  boiler  maker  who  in  violation  of  a  rule 
attempts  to  tighten  a  plug  in  a  locomotive 
boiler  without  blowing  oB  Uie  steam  assumes 
the  risk.  Flack  v.  Atchison,  etc.,  R.  Co.,  (Mo. 
1920)   224  S.  W.  415. 

A  blacksmith's  helper  usine  his  hands  in- 
stead of  tongs  provided  for  ttiat  purpose  to 
place  a  mold  in  position  under  the  hammer 
assumes  the  risk  of  injury  from  the  sudden 
falling  of  the  hammer.  Southern  Pac.  R.  Ca 
V.  De  la  Cruz,  (Tex.  1921)  228  S.  W.  108. 

Workman  in  ditch. — A  workman  in  a  ditch 
was  held  to  have  assumed  the  risk  of  the  bank 
caving,  in  See  i\  Chicago,  etc.,  R.  Co.,  (Mo. 
App.  1921)  228  S.  W.  518,  the  facts  being 
stated  as  follows:  "The  ditch  was  eight 
feet  deep  six  feet  wide  and  was  across  and 
under  defendant's  track.  Plaintiff  had  helped 
di^  the  ditch.  At  the  point  where  the  dirt 
fell  a  place  on  the  side  of  the  ditch  had  been 
smoothed  for  a  brace.  At  the  time  the  dirt 
fell  there  was  one  set  of  timbers  in  the  ditch 
and  another  place  prepared  to  receive  the 
timbers.  A  huge  tile  was  to  be  pulled  into 
and  along  the  ditch  by  means  of  a  rope  and 
plaintiflT,  together  with  another  man  and 
defendant's  foreman,  were  in  the  ditch,  the 
plaintiif  engaged  in  getting  the  rope  un- 
tangled. Preparations  were  also  being  made 
to  put  in  a  set  of  timbers  close  to  the  point 
where  the  dirt  fell,  and  this  shoring  was 
being  done  at  the  time.  Plaintiff  was  an 
experienced  workman,  having  been  engaged 
therein  for  five  or  six  years.  The  wall  or 
side  of  the  ditch  was  perpendicular,  and, 
while  there  were  no  manifestations  that  the 
dirt  was  about  to  cave  off,  yet  there  was 
nothing  to  prevent  plaintiff  from  seeing  and 
knowing  of  the  danger  or  likelihood  of  a 
cave-in  if  such  existed.  The  dirt  which  fell 
from  the  side  of  the  bank  fell  from  the  top 
to  the  bottom  in  a  cup  shape  and  came  to  a 


feather  edge.  There  was  enridence  oil  plain- 
tifi^s  side  that  at  the  time  the  dirt  fell 
plaintiff  had  an  adz  in  his  hand  and  was  en- 
gaged in  shoring  on  that  side  at  the  moment 
the  dirt  feU." 

IV.  BuBDEN  or  Pboof  (p.  1363) 

General  rule  —  Assumption  of  risk. —  To 
same  effect  as  first  paragraph  of  original 
annotation,  see  Brant  v.  Chicago,  etc.,  R.  Co., 
(1920)  294  111.  606,  128  K.  £.  732;  Howard 
r.  New  York,  etc.,  R.  Co.,  (1920)  236  Mass. 
370,  128  N.  E.  422;  Corbett  f?.  Hinee,  (N.  H. 
1921)    112  Atl.  796. 

Knowledge  of  danger. —  In  order  to  show 
assumption  of  risk,  it  must  be  established  by 
a  preponderance  of  the  evidence  that  the 
servant  had  knowledge  of  and  appreciated 
the  danger  incident  to  the  act  in  the  course 
of  his  employment  about  to  be  performed 
from  which  the  injury  resulted.  Schantz  v. 
Northern  Pac.  R.  Co.,  (N.  D.  1920)  180  N. 
W.  517. 

V.  Questions  fob  Coobt  aito  JtJBY  (p.  1363) 

General  role. —  To  the  same  effect  as  the 
original  annotation,  see  Director  Gen.  of 
Railroads  v.  Templin,  (C.  C.  A.  3d  Cir. 
1920)  268  Fed.  483;  Brant  v.  Chicago,  etc., 
R.  Co.,  (1920)  294  111.  606,  128  N.  K.  732; 
Cervona  t?.  Delaware,  etc.,  R.  Co.,  (N.  J. 
1920)  114  Atl.  14;  Fagan  v.  Central  R.  Co., 
(N.  J.  1920)  111  Att.  32. 

Brakeman. —  Whether  a  brakeman  assumes 
the  risk  of  being  thrown  from  a  car  by  the 
jar  resulting  from  its  passing  over  a  defec- 
tive joint  in  the  track  is  for  the  jury.  Mil- 
ler 17.  Schaff,  (Mo.  1921)  228  S.  W.  488. 
The  court  said:  ''The  evidence  pertaining 
to  the  severity  of  the  usual  jolts  and  impacts 
in  handling  trains  on  a  reasonably  sound 
track,  and  of  respondent's  knowledge  thereof, 
has  nothing  to  do  with  the  inquiry  in  this 
case.  Had  respondent's  foot  been  thrown 
from  the  stirrup  by  the  car  he  was  getting 
upon  striking  another  in  the  process  of 
coupling,  or  had  it  resulted  simply  from  a 
stopping  of  the  train  reasonably  necessary 
and  to  be  expected,  that  evidence  would 
have  been  more  relevant.  The  negligence 
charged  here  is  that  the  track  was  negli- 
gently permitted  to  remain  in  a  highly  de- 
fective and  dangerous  condition  and  that 
respondent's  injury  resulted  therefrom.  We 
are  not  prepared  to  say  that  a  main  line 
track  with  broken  ties,  spikes  out,  little  or 
no  ballast,  and  joints  which  sink  as  much  as 
six  inches  under  passing  cArs,  is  shown  to  be 
a  track  in  usual  and  ordinary  condition  for 
tracks  of  the  kind,  and  that  the  jars  and 
jolts  resulting  from  such  a  condition  were 
assumed  by  appellant  as  a  matter  of  law. 
Respondent  was  under  no  duty  to  inspect  ap- 
pellant's track  for  delects  of  the  kind  which 
the  evidence  tends  to  prove  injured  him.  He 
was  a  brakeman  and  in  a  department  of  the 
service  distinct  from  that  of  maintenance  of 
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way.  He  testi^ed  lie  did  not  know  of  the 
low  joint  at  the  place  of  injury  until  the  car 
Btnick  it.  There  was  evidence  tending  to 
show  an  absence  of  broken  ties  or  any  patent 
condition  of  disrepair  at  this  point.  In  such 
circumstances,  it  cannot  be  said  the  evidence 
conclusively  proved  assumption  of  risk."    . 

Engineer. — Whether  an  engineer  assumed 
the  risk  as  an  incident  to  his  employment  of 
injury  from  the  carrier's  negligence  in  plac- 
ing a  defective  car  at  a  place  of  admittedly 
great  danger  has  been  held  to  be  a  question 
for  the  jury.  Director  Qen,  of  Railroads  v. 
Bennett,    (C.  C.  A.  3d  Cir.  1920)   268  Fed. 

Round  house  employee. —  Whether  a  round 
house  employee  assumed  the  risk  of  falling 
by  reason  of  the  wet  and  greasy  condition 
of  the  floor  of  the  locomotive  cab  in  which 
he  was  working  was,  in  Ft.  Worth,  etc.,  R. 
Co.  V.  Smithers,  (Tex.  1921)  228  S.  W.  637, 
held  to  be  for  the  jury.  The  assumption  of 
the  risk  from  the  absence  of  lights  in  the 
round  house  was  also  held  to  present  a  jury 
question. 

Vol.  VIII,  p.  1364,  sec-  5.    [First  ed., 
1909  Snpp.,  p.  585.] 

n.  Apfucabujtt  of  Section  Gbnbiiallt 

(p.  1365) 

Contract  with  express  messenger. — A  com- 
mon carrier  by  express  which  neither  owns 
nor  operates  a  railway,  but  which,  under 
contract  with  a  railway  company,  conducts 
an  express  business  over  such  railway,  the 
railway  company  furnishing  the  express  car, 
the  motive  power,  and  the  train  operativ^, 
and  the  express  company  paying  for  this 
service,  is  not  a  ''  common  carrier  by  rail 
road,"  and,  therefore,  not  affected  by  the 
provision  of  this  section,  invalidating  any 
contract  whereby  a  carrier  subject  to  that 
act  exempts  itself  from  any  liability  under 
it.  Thus,  an  express  messenger  in  charge  of 
express  matter  which  a  railway  is  trans- 
porting under  a  contract  with  the  express 
company  may  validly  stipulate,  as  a  condi- 
tion of  his  employment  by  the  express  com- 
pany, that  neither  that  company  nor  the 
railway  company  shall,  under  any  circum- 
stances or  in  any  case,  be  liable  for  any  in- 
jury which  he  may  receive  while  on  the 
railway  company's  trains  as  such  messenger, 
whether  caused  by  the  negligence  of  the  rail- 
way company  or  otherwise,  and  that  he  will 
assume  all  and  every  risk  incident  to  such 
employment,  from  whatever  cause  arising, 
thereby  assenting  to  the  contractual  arrange- 
ment between  the  two  companies  exempting 
the  railway  company  from  liability  for  su(£ 
injuries,  and  obligating  himself  to  the  ex- 
press company  to  refrain  from  asserting  any 
liability  against  it  or  the  railway  company 
on  account  of  any  such  injuries.  VVells  Fargo 
&  Co.  V.  Taylor,  (1020)  254  U.  S.  175,  41 
S.  Ct.  93,  65  IT.  S.    (L.  ed.)   — ,  reveramg 


(C.  C.  A.  5th  Cir.  1919)  249  Fed.  109,  161 
C.  C.  A,  161. 

VoLVIII,  p.  1369,  sec.  6.    [First  ed., 

1912  Supp.,  p.  836.] 

I.  Limitation  of  action. 
II.  Jurisdiction  and  venue, 
in.  Removal  to  federal  court. 

I.  Limitation  of  Action   (p.  1370) 

Time  of  accrual  of  cause  of  action.^ 
Where  a  suit  to  recover  damages  for  the 
homicide  of  an  employee  of  a  railway  com- 
pany is  brought  under  this  section,  by  the 
administratrix  of  the  deceased  en^ployee,  the 
action  is  barred  by  the  statute  of  limitations, 
where  it  was  commenced  more  than  two 
years  after  the  date  of  the  homicide  sued  for, 
but  within  two  years  from  the  date  of  the 
appointment  of  the  administratrix.  Sea- 
board Air  Line  Ry  t?.  Brooks,  (Ga.  1921) 
107  S.  E.  878. 

Application  of  Each-Cummins  Act — The 
provision  of  the  Act  of  Feb.  28,  1920,  ch.  91, 
sec.  206  (f)  [1920  Supp.  Fed.  Stat.  Anno. 
70]  that  "  the  period  of  federal  control  shall 
not  be  comtputed  as  a  part  of  the  periods  of 
limitation  in  actions  against  carriers,  or  in 
claims  for  reparation  to  the  commission  for 
causes  of  action  arising  prior  to  federal  con- 
trol," does  not  apply  to  actions  under  this 
Act.  Jones  i?.  Delaware,  etc.,  R.  Co.,  (N.  J. 
1921)   114  Atl.  331. 

Introducing  barred  cause  by  amendment. — 
Where  alter  the  removal  of  an  action  for 
negligence  it  is  sought  by  amendment  to 
bring  the  cause  within  the  Federal  Employ- 
ers' Liability  Act,  the  limitation  prescribed 
by  this  section  will  apply  if  the  tmie  stipu- 
lated has  elapsed.  Newberry  i>.  Central  of 
Georgia  R.  Co,  (H.  D.  Ala.  1921)  271  Fed. 
117,  wherein  it  was  said:  "  While  ordinarily 
a  new  cause  of  action  may  be  introduced  by 
amendment,  the  established  limitation  on 
the  operation  of  its  relation  to  the  com- 
mencement of  the  suit  is  that  if  the  amend- 
ment introduces  new  matter  or  a  different 
cause  of  action  not  within  the  lis  pendens 
as  to  which  the  statute  of  limitations  has 
operated  a  bar  at  the  time  of  making  the 
amendment,  the  statute  of  limitations  is  as 
available  as  if  the  amendment  were  a  new 
and   independent,  suit.     •     •     * 

*^  Section  6  of  the  federal  Employers'  Lia- 
bility Act  provides  that: 

" '  No  action  shall  be  maintained  under 
this  act  unless  commenced  within  two  years 
from  the  day  the  cause  of  action  accrued.' 

"  More  than  two  years  had  elapsed  before 
the  rejected  amendment  to  the  complaint 
was  offered.  Manifestly  this  limitation  of 
two  years  applies  here,  where  the  complaint 
made  in  the  state  court  alleged  no  facts  to 
bring  the  case  within  the  purview  of  the 
federal  Employers'  Liability  Act,  and  more 
than  two  years  had  elapsed  after  the  cause 
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of  action  arose  and  before  .  the  amendment 
was  offered.' 


ft 


II.  Jurisdiction  and  Venue  (p.  1S72) 

Concurrent  juriadiction  of  state  and  fed- 
eral courts. —  To  same  effect  as  first  para- 
papli  of  original  annotation  see  Miner  t*. 
Chicago,  etc  R.  Co.,  (1920)  147  Minn.  21, 
179  N.  W.  483. 

Effect  of  failure  of  cause  of  action  under 
statute. —  Where  a  cause  of  action  under  the 
federal  statute  fails  in  an  action  in  a  state 
court,  judgment  may  be  rendered  under  the 
state  law  despite  the  fact  that  the  defend- 
ant is  a  nonresident  corporation  and  was 
deprived  of  the  right  of  removal  by  the 
joinder  of  the  cause  of  action  under  the  fed- 
eral act,  provided  the  joinder  was  in  good 
faith  and  not  merely  to  defeat  removal. 
Polluck  V.  Minneapolis,  etc.,  R.  Co.,  (S.  D. 
1921)    183  N.  W.  859. 

Requiring  dismissal  of  suit  in  another 
state.-— In  view  of  the  concurrent  jurisdic- 
tion given  by  this  section,  the  probate  court 
of  a  state  may  require  an  administratrix 
appointed  by  it  to  dismiss  a  suit  brought  by 
her  under  the  act  in  another  state,  on  the 
ground  that  the  public  policy  of  the  ap- 
pointing state,  declared  in  a  statute,  forbids 
the  solicitation  of  personal  injury  suits  to 
be  prosecuted  outside  the  state,  where  the 
defendant  resides  therein.  In  re  Spoo's  Es- 
tate,  (la.   1921)    183  N.  W.  580. 

III.  Removal  to  Federal  Coubt  (p.  1374) 

Removal  prohibited  for  any  cause.— To 
the  same  effect  as  original  annotation,  see 
Newberry  f.  Central  of  Georgia  R.  Co.,  (M. 
D.  Ala.  1921)   271  Fed,  117. 

Diverse  citizenship. — ^To  same  effect  as  first 
paragraph  of  original  annotation,  see  Miner 
V.  Chicago,  etc.,  R.  Cb.,  (1920)  147  Minn.  21, 
179  N.  W.  483. 

Vol.  VIII,  p.  1378,  sec.  9.    [First  ed., 

1912  Supp.,  p.  335.] 

Venue  of  action. — An  action  for  death 
under  this  section  may  be  brought  in  the 
state  where  the  workman  resided  though  the 
fatal  injury  was  received  in  another  state. 
St.  Louis  Southwestern  R.  Co.  t?.  Smitha, 
(Tex.  19»1)    232  S.  W.  4&4. 

Vol.  VIII,  p.  1383,  sec.  1.     [First  ed., 
1909  Supp.,  p.  681.] 

Construction. —  This  statute  provides  pen- 
alties, and  therefore  is,  perhaps,  within  the 
rule  as  to  strict  construction  in  respect  to  its 
interpretation;  yet,  it  being  one  baaed  upon 
public  policy  and  in  the  interest  of  greater 
public  safety,  its  provisions  will  not  be  so 
technically  and  narrowly  defined  as  to  de- 
stroy the  leading  and  manifest  purpose  of 
Congress.  U.  S.  v,  Boston,  etc,  R.  Co.,  (O. 
C.  A.  Ist  Cir.  1920)  269  Fed.  89  {reversing 
(D.  C.  Mass.  1020)   2^5  Fed.  800). 


The  phrase  "movement  of  any  train,"  as 

used  in  this  section,  applies  to  movements 
of  trains  in  railroad  yards  for  the  purpose  of 
switching  cars  as  well  as  to  movements  of 
trains  over  main-line  tracks.  Hence,  a 
brakeman  engaged  in  connection  with  an 
engine  in  moving  cars  in  and  about  a  rail- 
road yard  for  the  purpose  of  making  up 
trains,  comes  within  the  scope  of  the  Act. 
Pennsylvania  R.  Co.  r.  U.  8.,  (CCA.  3d 
Cir.  1920)  265  Fed.  609.  The  court  said: 
"The  railroad  company's  sole  insistment  is 
that  the  act  applies  only  to  movements  of 
trains  over  main-line  tracks,  and  not  to  mere 
yard  movements,  such  as  were  made  in  this 
case.  In  construing  the  act,  it  must  be  borne 
in  mind  that  its  purpose,  as  expreaeed  in  its 
title,  was  to  promote  the  safety  of  employes, 
as  well  as  travelers,  upon  railroads.  Of 
course,  in  carrying  out  this  purpose,  the 
mischief  sought  to  be  avoided  was  the  men- 
tal and  physical  exhaustion  of  employ^ 
liable  to  result  from  permitting  or  requiring 
them  to  remain  on  duty  for  excessive  lengths 
of  time.  The  act  provides  that  the  term 
*  railroad,'  as  used  in  the  act,  shall  include 
'all  the  road  in  use  by  any  common  carrier 
operating  a  railroad.' 

"As  is  well  pointed  out  in  the  opinion  of 
the  learned  judge  of  the  court  below,  no 
train  is  excluded  from  the  provisions  of  the 
act,  except  wrecking  or  relief  trains,  and 
there  is  no  limitation  as  respects  the  kind  of 
movement  or  the  place  in  which  it  shall  be 
made.  In  this  situation,  bearing  in  mind 
the  purpose  of  the  legislation  and  appre- 
ciating that  men  may  as  easily  become  ex- 
hausted by  overwork  in  the  movement  of 
trains  in  and  about  yards  as  they  may  in 
so-called  main-line  movements,  and  thus  im- 
peril their  own,  as  well  as  the  safety  and 
lives  of  others,  we  would  have  no  hesitation, 
even  if  we  considered  this  a  case  of  first  im- 
pression, in  holding  that  Lathero,  while  at 
work  in  the  Altoona  yards,  was  engaged  in 
or  connected  with  the  movement  of  a  train, 
and  hence  that  the  railroad  company  is  sub- 
ject to  the  penalty  prescribed  in  the  act  for 
a  violation  thereof.  As  was  said  by  Mr. 
Justice  Lurton  in  Chicago,  Ind.  &  L.  Ry  Ca 
r.  Hackett,  228  U.  S.  550,  664,  33  Sup.  Ct, 
581.  584  (57  L.  Ed.  966),  in  construing  a 
statute  of  Indiana,  to  hold  that  yard  move- 
ments such  as  were  made  in  the  Altoona 
yard  were  not  movements  of  a  train  *  would 
be  to  make  the  act  meaningless  as  to  the 
most  dangerous  class  of  work  which  falls  to 
the  lot  of  railroad  employes.' 

'*  But  we  are  also  of  the  opinion  that  the 
question  has  been  set  at  rest  oy  the  decision 
of  the  Supreme  Court  in  United  StatcM  p. 
Brooklyn  Terminal,  249  U.  S.  296,  307,  39 
Sup.  Ct.  283,  63  L.  Ed.  613,  where  it  was 
held  that  crews  engaged  in  moving  a  loco- 
motive with  7  or  8  cars  between  docks  of 
the  Brooklyn  Eastern  District  Terminal  and 
its  warehouses  or  team  tracks,  a  distance  of 
over  a  mile,  were  engaged. in  the  movement 
of   a  train   within  the  act  in  question,  al- 
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though  there  was  no  main-line  movement,  in 
the  sense  that  the  train  was  made  up  and 
moved  over  the  main-line  tracks  as  distin> 
fished  from  yard  tracks.  It  is  sought  to 
distinguish  that  case  from  the  case  at  bar 
upon  the  ground  that  in  the  former  the 
crews  were  not  engaged  in  yard  work,  but  in 
a  part  of  main-line  transportation.  We  are 
unable,  however,  to  see  any  such  distinction; 
if  there  is  any,  it  is  in  theory  rather  than 
fact.  In  our  judgment,  the  employes  in 
that  case  were  engaged  in  yard  movements 
quite  as  much  as  was  the  employ^  in  the 
case  at  bar. 

*^41though  a  distinction  haA  been  drawn  in 
the  cases  as  to  one  of  the  sections  of  the 
federal  Safety  Appliance  Acts  (27  Stat.  531; 
29  Stat.  85;  32  Stat.  943;  36  Stat.  298.)  be- 
tween a  train  consisting  of  an  engine  and  cars 
which  have  been  assembled  and  coupled  to- 
gether for  a  run  or  trip  along  the  road,  and 
movements  in  railroad  yards,  whereby  cars 
are  assembled  and  coupled  into  outgoing 
trains,  and  whereby  incoming  trains,  which 
have  completed  their  run,  are  broken  up, 
and  the  latter  held  not  to  be  within  the 
provisions  of  those  acts  (U.  S.  v.  Erie 
R.  R.  Co.,  237  U.  S.  402,  35  Sup.  Ct. 
621,  59  L.  Ed.  1019),  yet,  as  pointed  out  by 
the  Supreme  Court  in  the  Brooklyn  Ter- 
minal Case,  and  by  the  Circuit  Court  of 
Appeals  of  the  Second  Circuit,  when  that 
case  was  before  it  ( Brooklyn  Eastern  Dis- 
trict Terminal  r.  U.  S.,  239  Fed.  287,  290, 
152  G.  C.  A.  275),  those  decisions  are  not 
applicable  to  cases  arising  under  the  Hours 
of   Service  Act." 

Vol.  VIII,  p.  1387,  sec.  2.     [First  ed., 
1909  Supp.,  p.  582.] 

I.  Purpose  and  scope. 
II.  Constitutionality  and  construction. 
V.  Employees  within  act. 
VI.  "  On  duty.*' 
VII.  Night  and  day  offices. 

I.   PUBFOSE  AND    ScOPE    (p.    1388) 

PnrpOM. —  **  The  controlling  purpose  of 
Congress  in  the  enactment  of  this  statute  was 
the  protection  of  the  lives  of  the  traveling 
public,  by  preventing  the  employment  of  men 
charged  with  responsible  duties  as  to  move- 
ments of  trains  by  telegraph  or  telephone 
for  so  long  a  time  as  to  render  them  incap- 
able of  performing  their  duties  efficiently." 
U.  S.  V.  New  York,  etc.,  R.  Co.,  (CCA. 
Ist  Cir.  1921)   274  Fed.  321. 

"  The  statute  was  intended  to  promote  the 
safety  of  employees  and  the  traveling  public 
by  affording  sufficient  time  for  recreation  and 
rest,  so  that  small  periods  during  their  hours 
of  duty  for  meals  would  not  offer  any  oppor- 
tunity for  rest  as  contemplated."  V.  S.  t;. 
Cornwall,  etc.,  R.  Co.,  (M.  D.  Pa.  1920)  208 
Fed.  680. 

While  the  leading  idea  of  the  statute  la 
the  limitation  of  hours,  Congress  nought  to 


make  its  purpose  operative  by  a  classification 
based  upon  night  and  day  service.  U.  S.  v. 
Boston,  etc.,  R.  Co.,  (C  C.  A.  1st  Cir.  1920) 
269  Fed.  89  (reversing  (D.  C  Mass.  1920) 
265  Fed.  80O). 

Circttmstances  of  each  case  control — Each 
case  must  be  decided  on  its  own  peculiar  con- 
ditions, since  what  might  under  some  cir- 
cumstances be  such  a  period  of  release  an 
would  break  the  continuity  of  service  and 
afford  such  an  opportunity  for  rest  and  re- 
lease from  responsibility  from  mental  tension 
as  it  is  the  purpose  of  the  act  to  secure, 
might  be  insufficient  under  other  circum- 
stances. U.  S.  V.  New  York,  etc.,  R.  Co., 
(C  C  A.  1st  Cir.  1921)  274  Fed.  321.  In 
this  case  the  court  held  that  the  operator 
was  not  employed  more  than  nine  hours  in 
a  twenty-four  hour  period  where  the  follow- 
ing facts  were  shown :  Upon  the  days  in  ques- 
tion this  operator  went  on  duty  at  4  p.  m. 
and  remained  until  from  7:20  to  7:27  p.  na., 
when  he  was  released  from  duty  by  the  train 
dispatcher  to  return  at  periods  varying  on 
the  different  days  from  8:35  p.  m.  to  9:20 
p.  m.,  during  which  time  he  was  not  sub- 
ject to  any  call,  nor  required  to  remain 
upon  the  railroad  premises,  and  could  do 
what  he  chose  with  his  time,  which  he  em- 
ployed, as  he  testified,  sometimes  in  sleep- 
ing, sometimes  in  reading,  and  sometimes 
attending  the  theater.  After  this  definite 
release  he  returned  to  his  post  and  remained 
to  an  hour  varying  from  10  p.  m.  to  10:14 
p.  m.,  when  he  was  again  definitely  released, 
under  the  same  conditions,  by  the  train  dis- 
patcher from  service  on  1  day  until  12:15 
a.  m.,  and  upon  the  other  4  days  until 
12:30  a.  m.,  and  after  his  return  to  duty  at 
the  end  of  the  second  period  of  release  he 
remained  on  duty  until  12:52  a.  m.  upon 
2  of  the  days  in  question,  12:55  a.  m.  upon 

2  others,  and  12:68  upon  the  fifth,  when  he 
received    a    third   release    from    duty    until 

3  o'clock  a.  m.  upon  two  days,  3^:05  a.  m. 
upon  the  third  day,  3:20  a.  m.  upon  the 
fourth  day,  and  2:45  a.  m.  on  the  fifth  day, 
and  after  his  return  'to  duty  at  the  expira- 
tion of  this  release  he  remained  at  his  post 
until  3:36  a.  m.  on  one  day,  3:58  a.  m.  upon 
the  second  day,  3:41  a.  m.  the  third  day, 
4:10  a.  m.  the  fourth  day,  and  3:55  a.  m.  the 
fifth  day.  Upon  these  days  the  aggregate 
of  his  actual  service  varied  from  5  hours 
13  minutes  upon  one  day  to  6  hours  9  minutes 
upon  another,  and  his  periods  of  release 
Ag^cgftted  from  5  hours  46  minutes  to 
6  hours  41  minutes. 


II.  Constitutionality  and  Consteuctiow 

(p.  1389) 

Constmction. —  In  interpreting  this  provi- 
sion it  must  be  given  such  reasonable,  sen- 
sible construction  as  will  promote  its  bene- 
ficial purpose  and  effect  the  intention  of  the 
C/ongress  that  enacted  it.  U.  S.  t*.  Cornwall, 
etc.,  R.  Co.,   (M.  D.  Pa.  1920)   268  Fed.  680. 


754 


FED.  STAT.  ANN.— 1921  SUPP. 


V.  Employees  Within  Act  (p.  1391) 
Bridge  tender. — \A  person  who  is  employed 
by  an  interstate  railroad  as  a  bridge  tender 
and  who  is  injured  while  instructing  a  co- 
employee  in  his  duties,  is  within  the  scope 
of  this  act.  Desmond  r.  Boston,  etc.,  R.  Co., 
(Mass.  1921)   129  N.  £.  596. 

VI.  "Ow  Duty''  (p.  1396) 

Dividing  hours  of  service. —  In  U.  S.  v. 
Boston,  etc.,  R.  Co.,  (C.  C.  A.  Ist  Cir.  1920) 
269  Fed.  89,  it  was  said:  "We  think  the 
significant  idea  and  the  real  purpose  of  Con- 
gress was  to  declare  that  telegraph  and  tele- 
phone operators  should  not  be  kept  at  the 
post  of  duty  more  than  9  hours  out  of  the  24 
in  night  and  day  service,  and,  that  being 
the  public  policy  sought  to  be  enforced,  that 
the  purpose  should  become  operative,  unless 
the  terms  of  the  statute  are  so  indefinite  and 
uncertain  as  to  defeat  it. 

"According  to  the  agreed  statement  in  the 
case  before  us,  the  operators  were  relieved 
from  duty  for  certain  periods.  But  still  the 
hours  of  service  during  the  24  exceeded  9 
hours,  and  we  think  the  reliefs  under  a  de- 
scription so  general  as  that  of  the  agreed 
facts  should  be  viewed  as  negligible  intermis- 
sions (United  States  v.  Grand  Rapids  &  I.  R. 
Co.,  224  Fed.  667,  140  C.  C.  A.  177)  or  as 
said  in  United  States  v.  Atchison,  T.  &  S.  F. 
R.  Co.,  220  U.  S.  37,  44,  31  Sup.  CJt.  362,  55 
L.  361,  '  trifiing  interruptions,'  not  to  be 
considered,  and  not  as  such  rest  from  the 
strain  of  excessive  hours  of  duty  as  to  defeat 
the  operation  of  the  statute,  which  declares 
that  no  operator  shall  be  permitted  to  remain 
on  duty  for  a  longer  period  than  9  hours 
in  any  24." 

Continuity  of  service  —  Period  allowed  for 
meals. —  To  same  effect  as  original  annota- 
tion, see  U.  S.  V.  Cornwall,  etc.,  R.  Co.,  (M. 
D.  Pa.  1920)   268  Fed.  680. 

Relieved  train  crew  riding  on  train. —  The 
members  of  a  relieved  train  crew  are  not  "  on 
'duty"  within  the  meaning  of  this  act  when 
they  are  riding  on  one  of  their  employer's 
trains  from  the  point'  where  they  were  re- 
lieved to  a  nearby  town.  Payne  17.  Industrial 
Commission,  (1921)  296  111.  223,  129  N.  £. 
830. 

VII.  Night  and  Day  Offices  (p.  1400) 
In  general. —  Regarding  what  constitutes 
nig^t  offioes  and  day  offices  within  the  mean- 
ing of  this  section,  the  court  in  U.  S.  v.  Bos- 
ton, etc.,  R.  Co.,  (D.  C.  Mass.  1920)  266  Fed. 
800,  said:  '^The  meaning  of  the  statute, 
as  has  been  pointed  out  (U.  S.  v.  Atchison, 
T.  k  S.  F.  R.  R.,  220  U.  S.  37,  31  Sup.  Ct. 
362,  65  L.  Ed.  361;  U.  S.  v.  Atlantic  Coast 
Line  R,  R.  Co.,  211  Fed.  897,  123  C.  C.  A. 
275),  is  far  from  clear.  It  divides  stations 
or  places  into  those  that  are  '  continuously 
operated  night  and  day '  and  those  *  operated 
only  during  the  daytime.'  Giving  the  lan- 
guage its  ordinary  meaning,  it  is  evident 
that  there  might  be,  and  in  fact  there  are. 


places  operated  longer  than  '  during  the  day- 
time,' but  which  are  not  'continuously  op- 
erated night  and  day.'  As  everybody  knows, 
many  stations  in  country  districts  are  kept 
open  for  the  public  convenience  during  the 
early  hours  of  the  evening  as  well  as  during 
the  daytime,  observing  roughly  the  same 
hours  of  opening  and  closing  as  stores  in 
their  vicinity.  The  railroad  agent  at  these 
places  not  infrequently  does  sudi  tel^^aphie 
work  as  the  business  of  the  railroad  requires, 
in  addition  to  his  other  duties. 

"  It  is  settled  Uiat  the  expression  '  con- 
tinuously operated  night  and  day'  is  to  be 
understood  as  including  stations  which  are 
closed  part  of  the  night,  if  they  are  operated 
during  the  daytime  and  a  substantial  por- 
tion of  the  night.  U.  S.  €.  Atchison,  etc., 
supra.  The  same  decision  makes  it  clear 
that  the  mere  keeping  open  of  a  station  after 
6  p.  m.  does  not  bring  it  within  the  9-hour 
class.  As  applied  to  the  case  before  me,  the 
most  significant  word  in  the  act  is  '  night.' 
Unless  an  office  be  operated  in  the  night,  as 
well  as  during  the  day,  the  9-hour  limita- 
tion does  not  apply. 

"What  constitutes  night  operation  is  a 
question  of  fact.  The  division  into  day  and 
night  which  the  statute  contemplates  ap- 
parently refers  to  the  business  day;  e.  g.t 
'  a  day  watchman '  and  '  night  watchman,' 
*  day  shift '  and  '  night  shift.'  It  would 
hardly  be  contended  that  a  station  kept  open 
in  the  early  evening  primarily  as  an  accom- 
modation to  the  public  was  '  operated '  dur- 
ing the  night.  On  the  other  hand,  if  kept 
open  after  hours  when  the  public  which  it 
served  would  be  likely  to  do  business  with  it, 
and  for  purposes  connected  with  the  running 
of  trains,  it  would  he  a  night  office. 

"  Nine  o'clock  in  the  evening  is  evidently 
on  the  border  line.  In  such  cases  it  seems 
to  me  that  the  purpose  for  which  the  station 
was  kept  open  is  the  decisive  factor.  If  it 
be  primarily  for  the  accommodation  to  the 
public,  the  station  would  not,  I  think,  be 
operated  at  night  within  the  statute,  lliis 
seems  to  me  to  be  what  Congress  intended. 
'  Operated,'  in  the  statute,  signifies  more  than 
'kept  open.'  The  very  looseness  of  the  lan- 
guage was  perhaps  not  unintentional.  It  is 
to  be  remembered  that  too  severe  limitation 
on  hours  of  service  at  small  stations  will 
result  in  their  being  closed,  thereby  incon- 
veniencing the  public,  without  any  corre- 
sponding advantage. 

**  The  agreed  statement  throws  no  light  on 
the  purpose  for  which  the  stations  in  ques- 
tion were  kept  open  during  the  evening,  nor 
on  the  sort  of  work  then  done  at  them.  It 
devolves  on  the  plaintiff  to  establish  the 
facts  essential  to  recovery." 

**  Stations  continuonsly  operated  night  and 
day.'' — This  phrase  should  not  be  taken  in 
its  strict  sense  as  meaning  every  moment  of 
the  time  eithel*  of  the  day  or  of  the  night. 
U.  S.  V.  Boston,  etc.,  R.  Co.,  (CCA.  1st 
Cir.  1920)   269  Fed.  89. 
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''It  appears  that,  where  an  office  is  open 
such  a  length  of  time  as  to  require  more 
than  one  operator  with  a  13-hour  period, 
then,  there  heing  two  or  more  operators  re- 
quire to  complete  such  period,  9-hour  periods 
would  become  practicable.  And  such,  indeed, 
was  the  view  of  the  Interstate  Commerce 
Commission,  the  administrative  body  charged 
with  the  enforcement  of  the  act,  who,  on 
March  8,   1908,  made  a  ruling  —  287(g): 

" '  The  commission  interprets  the  phrase 
''continuously  operated  night  and  day"  as 
applying  to  all  offices,  places,  and  stations 
operated  a  portion  of  the  day  and  a  portion 
of  the  night,  a  total  of  more  than  13  hours. 
The  phrase  "  operated  only  during  the  day- 
time "  refers  to  stations  which  are  operated 
not  to  exceed  13  hours  in  a  24-hour  period, 
and  is  not  considered  as  meaning  that  the 
operator  thereat  may  be  employed  only  dur- 
ing the  daytime.' 

"  It  has  been  repeatedly  decided  that  the 
ruling  of  an  administrative  body  charged 
with  the  enforcing  of  a  law  is  not  lightly 
to  be  disregarded,  but  is  entitled  to  great 
weight."  U.  S.  V.  Cornwall,  etc.,  R.  Co., 
(M.  D.  Pa.  1920)   268  Fed.  680. 

The  words  "n^ht"  and  "day"  were  ap- 
parently used  in  a  general  sense,  and  not  in 
the  sense  that,  in  and  of  themselves,  the 
words  were  to  be  accepted  as  arbitrarily 
decisive  of  a  classification  based  strictly  upon 
a  division  between  night  and  day.  This 
seems  obvious,  because  the  word  ''night," 
in  its  common  acceptance,  means  the  dark 
half  of  the  day;  that  part  of  the  complete 
day  during  which  the  sun  is  below  the  hori- 
zon; the  time  from  sunset  to  sunrise;  while 
"day"  means  the  period  during  which  the 
sun  is  above  the  horizon;  the  interval  of 
light,  in  contradistinction  to  that  of  dark- 
ness, or  to  night.  And  the  division  between 
day  and  night  which  the  statute  contem- 
plates does  not  refer  to  the  business  day 
established  by  the  railroads,  based  up<Mi 
shifts  in  respect  to  day  watchman  and  night 
watchman,  and  similar  rules  and  regulations 
of  railroads.  U.  S.  v.  Boston,  etc.,  R.  Co., 
(C.  C.  A.  1st  Cir.  1920)   269  Fed.  89. 

Offices  "operated  only  during  the  day- 
time."— ^An  office  open  fifteen  hours  a  day  in 
winter  and  sixteen  and  a  half  hours  in  sum- 
mer is  not  such  an  office  as  was  contem- 
plated by  Congress  in  the  term  "operated 
only  during  the  daytime."  But  an  office 
may  be  operated  a  portion  of  the  night  and 
a  portion  of  the  day  and  yet  fall  beneath 
the  class  which  is  called  "daytime"  offices. 
U.  S.  r.  Cornwall,  etc.,  R.  Co.,  (M.  D.  Pa. 
1920)  268  Fed.  680,  wherein  the  court  said: 

"  It  is  reasonable  to  suppose  that  Congress 
intended  in  general  to  include  in  the  'day- 
time '  class  such  offices  as  had  the  lighter 
business,  which  could  be  readily  handled  by 
one  operator,  and  to  include  in  the  'night 
and  day'  class  those  offices  which  had  such 
amount  of  business  as  would  require  several 
operators,  in  which  case  only  would  it  be 


practical  to  have  a  9-hour  limit.  Therefore 
in  the  former  class  the  IS^hour  period  was 
allowed;  in  the  latter,  only  a  9-hour  period." 

Vol.  VIII,  p.  1406,  sec.  3.     [First  ed., 
1918  Supp.,  p.  766.] 

V.  Excuses  for  excess  of  service. 

3.  "  Casualty  or  unavoidable  accident." 
VII.  Evidence. 

V.  Excuses  fob  Excbss  of  Service 

3.  **  Casualty     or     Unavoidable     Accident  '* 

(p.  1411) 

In  general. — A  delay  to  a  train  by  an  un- 
avoidable accident  is  not  a  license  to  a  car- 
rier for  any  officer  or  agent  to  keep  the  crew 
of  such  train  on  duty  over  10  hours.  To 
excuse  such  service  it  must  be  shown  that 
the  officer  or  agent  made  at  least  some  effort 
to  avoid  excess  service.  U.  S.  t;.  Geer,  (W. 
D.  Pa.  1920)   268  Fed.  385. 

Unavoidable  accident. — In  an  action  under 
this  act  for  the  recovery  of  penalties  it  haa 
been  held  that  a  judgment  for  the  defendant 
is  proper  where  among  the  facts  found  by 
the  court  below  and  set  down  in  its  special 
findings  were  these:  That  the  delays  of  the 
three  trains  on  account  of  which  the  em- 
ployees were  detained  in  service  more  than 
16  consecutive  hours  were  caused  by  unavoid- 
able accidents,  which  were  the  results  of 
causes  not  known  to  the  carrier  or  its  officers 
or  agents  in  charge  of  the  employees  at  the 
times  they  respectively  left  the  terminals; 
that  these  causes  and  accidents  could  not 
have  been  foreseen ;  that  the  detention  of 
these  employees  on  these  trains  on  duty  more 
than  16  hours  was  caused  wholly  by  these 
accidents;  and  not  that  the  keeping  of  them 
on  duty  for  more  than  16  consecutive  hours 
could  not  have  been  avoided  by  the  defendant 
by  the  exercise  of  reasoinable  diligence  after 
the  respective  accidents.  U.  S.  v.  Atchison, 
etc.,  R.  Co.,  (C.  C.  A.  8th  Cir.  1921)  270 
Fed.   1. 

Adding  time  of  delay  to  statutory  period. 
— A  railroad  company  does  not  have  the 
right  to  add  the  time  the  respective  trains 
were  delayed  by  accident  or  casualty  to  the 
sixteen  hours  that  the  employees  might  be 
held  in  service.  Denver,  etc.,  R.  Co.  17.  U.  S., 
(C.  C.  A.  8th  Cir.  1920)  270  Fed.  63. 

VII.  Evidence    (p.   1416) 

Burden  of  proof. —  Where  the  original  de- 
lay of  a  train  was  caused  by  unavoidable 
accidents  or  casualties  the  burden  of  proof 
was  on  the  railroad  company  to  show  that 
it  exercised  the  required  diligence  to  relieve 
the  crews  and  to  prevent  the  excess  service 
of  its  employees.  Denver,  etc.,  R.  Co.  v, 
U.  S.,  (C.  C.  A.  8th  Cir.  1920)   270  Fed.  63. 

''  Excess  service  may  be  justified  under  the 
facts,  hut  the  excuses  embodied  in  the  pro- 
viso are  separate  and  affirmative  defenses 
which  must  be  specially  pleaded  and  estab< 
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lished/*     U.  S.  r.  Geer,    (W.   D.  Pa.   1920) 
268  Fed.  385. 

Admissibility  on  cross-examination. — ^An 
objection  to  a  question  on  cross-examination 
of  the  superintendent  of  the  defendant  as  to 
a  delay  on  another  date  than  that  specified 
in  the  action  is  properly  sustained  where  no 
evidence  in  regard  thereto  had  been  brought 
out  on  his  direct  examination.  U.  S.  v. 
Atchison,  etc.,  R.  Co.,  (C.  C.  A.  8th  Cir. 
1921)   270  Fed.  1. 

Vol.  VIII,  p.  1418,  sec.  4.     [First  ed., 
1909  Supp.,  p.  584,] 

Interpretations  and  regulations  of  Inter- 
state Commerce  Commission. —  While  the  act 
in  question  provides  for  suits  by  the  United 
States  for  recovery  of  the  penalties  provided, 
its  enforcement  is  largely  committed  to  the 
Interstate  Commerce  Commission,  because 
it  is  expressly  provided  that  such  commis- 
sion shall  execute  and  enforce  its  provisions, 
and  all  powers  are  extended  to  such  com- 
mission, together  with  the  power  to  extend 
the  period  within  which  common  carriers 
shall  comply  with  its  provisions,  and  there- 
fore, while  interpretations  and  regulations 
of  the  Interstate  Commerce  Commission  are 
not  conclusive  upon  courts,  in  view  of  the 
concurrent  power  and  responsibility  contem- 
plated by  the  statute,  due  weight  should  be 
given  to  the  interpretations  of  its  terms  by 
that  tribunal.  U.  S.  r.  Boston,  etc.,  R.  Co., 
(C.  C.  A.  Ist  Cir.  1920)  269  Fed.  89. 

1918  Supp.,  p.  754,  sec.  1.    [Eight- 

hour  day,] 

Contract  rate  for  ten  hours  held  recover- 
able for  eight  hours,  see  Arizona,  etc.,  R.  Co. 
V,  Foley,  (C.  C.  A.  9th  Cir.  1921)  274  Fed. 
516. 

1918  Supp.,  p.  757,  sec.  1. 

Purpose  of  act.— See  Wilson  v.  Central 
Vermont  R.  Co.,  (Mass.  1921)  131  N.  E.  189. 

Order  of  Director  General  to  cancel  ratings 
on  silk  held  to  present  judicial  question  and 
preliminary  injunction  was  granted.  Cheney 
f.  Hines,  (C.  C.  A.  2d  Cir.  1920)  266  Fed. 
310. 

Regulation  limiting  recovery  for  loss  of 
1>*M*««-— "  The  authority  of  the  Director 
General  of  Railroads  to  promulgate  a  bag- 
gage regulation  limiting  the  amount  of  re- 
covery to  $100,  where  no  value  is  declared 
on  intrastate  as  well  as  interstate  trans- 
portation, the  sufficiency  of  the  notice  of  the 
regulation,  and  every  objection  raised  to  the 
application  of  the  Federal  Control  Act  hare 
bten  settled  by  decisions  of  the  Supreme 
Court  adversely  to  the  plaintiff's  claim. 
.  .  .  Northern  Pacific  Raihvav  Co.  c. 
North  Dakota,  250  U.  S.  135,  39^  Sup.  Ct. 
502,  63  L.  ed.  897;  Hines  i\  Burnett,  (Va. 
1921)    107  S.  E.  667," 

**  Railroads  and  systems  of  transporta- 
tion."—In  Hines  r.  Dahn,  (C.  C.  A.  8th  Cir. 


1920)  267  Fed.  105,  the  court,  in  discossuig 
the  meaning  of  the  words  *"  railroads  and 
systems  of  transportation/*  as  used  in  this 
and  other  sections  of  the  Federal  Control 
Acts,  said: 

"We  do  not  think  there  can  be  any  doubt 
about  the  meaning  of  the  words  *  railroads 
and  systems  of  transportation '  aa  used  in 
the  several  acts  of  Congress  and  the  proc- 
lamation of  the  President.  In  our  judgment 
they  refer  only  to  the  physical  properties 
which  constituted  the  system  or  systems. 
The  system  is  composed  of  the  roadbed, 
tracks,  engines,  cars,  and  other  appurte- 
nances which  are  used  in  the  transportation 
of  passengers  and  freight  from  one  place  to 
another.  The  system  is  entirely  distinct 
from  the  corporate  entity  which  may  own  or 
manage  the  system.  The  President  hal  no 
authority,  nor  did  he  pretend  by  the  lan- 
guage of  his  proclamation,  to  take  over  the 
railroad  corporation  or  corporations,  which 
owned  the  several  systems.  The  whole  Fed- 
eral Control  Act  is  opposed  to  any  such  in- 
terpretation, because  it  provides  for  the  pay- 
ment to  the  different  corporations  of  a  com- 
pensation for  the  use  of  the  several  systems 
and  elaborate  provisions  are  made  for  the 
protection  of  the  rights  of  both  parties.  The 
United  States  owned  no  railroad  stock  and 
did  not  seek  to  obtain  control  of  the  rail- 
road corporations.  The  fundamental  idea 
underlying  the  decision  of  the  United  States 
to  take  control  of  the  systems  was  that  it 
was  necessary  so  to  do  in  order  that  the 
great  task  of  transporting  troops,  munitions, 
and  supplies  might  be  carried  on  by  the 
different  systems  to  the  exclusion  of  all  other 
traffic  if  necessary.  Any  further  control 
than  to  accomplish  this  object  was  not  need- 
ed, sought,  or  obtained." 

Effect  of  federal  control. —  ''The  railroad 
properties  within  the  continental  United 
States,  while  federal  control  lasted,  were 
organized  into  a  unified  national  system  of 
transportation  under  a  single  head,  the 
Director  General  of  Railroads."  Globe,  etc, 
F.  Ins.  Co.  V.  Hines,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  774. 

Legislation  and  the  powers  conferred  on 
the  President,  and  through  him  upon  the 
Director  General,  the  government  in  no  sense 
became  a  common  carrier,  but  exercised  con- 
trol over  the  carriers  to  the  end  that  said 
systems  of  transportation  be  utilized  for  the 
transportation  of  troops,  war  material,  and 
equipment  to  the  exclusion,  so  far  as  may 
be  necessary,  of  all  other  traffic  thereon. 
U.  S.  t\  Geer,  (W.  D.  Pa.  1920)  268  Fed. 
385. 

Act  as  suspending  Safety  Appliance  Acts» 
etc. —  **  Keeping  in  view  the  purpose,  and 
only  purpose,  of  the  legislation,  it  would  be 
very  anomalous  if  the  existing  acts  of  Con- 
gress, such  as  the  safety  appliance  acta,  the 
hours  of  service  acts,  and  others  passed 
solely  for  the  purpose  of  protecting  the 
public,  should   be  held  to  be  suspended  or 
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repealed,  and  that  the  nation  could  not  thus 
exercise  the  extraordinary  powers  of  govern- 
ment for  national  preservation  without  tem- 
porarily invalidating  the  existing  legislation 
passed  for  the  protection  of  the  traveling 
public."  U.  S.  t\  Geer,  (W.  D.  Pa.  1920)  268 
Fed.  a86. 

Act  as  suspending  state  control  over  in- 
trastate rates. —  See  Public  Service  Commis- 
sion V.  New  York  Cent.  R.  Co.,  (1920)  230 
N.  Y.  149,  129  N.  E.  455,  14  A.  L.  R.  449. 

Suits  for  money  due  from  goyemment 
under  act. —  See  Wilson  t?.  Central  Vermont 
R.  Co.,  (Mass.  1921)    131  N.  E.  169. 

Sight  of  actioii  against  railroad. —  Where 
at  the  time  the  cause  of  action  arose  for  in- 
juries caused  by  a  collision  the  railroad  was 
being  operated  by  the  Director  General  of 
Railroads,  the  liability  if  any  for  such  in- 
juries was  held  to  be  on  the  Director  General 
and  a  demurrer  to  an  action  against  the 
railroad  company  was  sustained.  Galehouse 
v.  Baltimore,  etc.,  R.  Co.,  (N.  D.  Ohio  19^1) 
274  Fed.  370. 

In  Morgan's  Louisiana,  etc.,  R.,  etc.,  Co. 
r.  Johnson,  (C.  C.  A.  5th  Cir.  1921)  274  Fed. 
207  it  was  declared:  "The  alleged  cause  of 
action  arose  while  the  government  was  op- 
erating the  lines  of  railroad  of  the  defend- 
ants, and  the  suit  was  brought  after  the 
promulgation  of  General  Order  Ko.  50  of  the 
United  States  Railroad  Administration, 
which  required  such  a  suit  to  be  brought 
against  the  Director  General.  The  question 
of  the  right  of  the  plaintiff  to  maintain  the 
suit  against  the  defendants,  or  either  of  them, 
was  duly  raised,  and  the  action  of  the  court 
in  allowing  the  recovery  complained  of  is 
duly  presented  for  review.  The  court  erred 
in  overruling  the  objections  of  the  defend- 
ants to  the  maintenance  of  the  suit  against 
them." 

In  Erie  R.  Co.  i\  Caldwell,  (C.  C.  A.  6th 
Cir.  1920)  2M  Fed.  947,  it  was  said: 
"The  Director  General  of  Railroads  having 
lawfully  taken  full  possession  and  control  of 
this  company's  property,  the  company  itself 
could  not  be  liable  for  negligence  result- 
ing in  injury  to  employees  or  others  during 
the  time  its  property  was  being  operated  by 
governmental  agencies  over  which  it  had  no 
control." 

But  no  liability  exists  and  no  action  can 
be  maintained  against  the  Director  General 
of  Railroads  on  a  cause  of  action  arising 
prior  to  the  period  of  federal  control.  An 
action  for  such  a  cause  must  be  brought 
against  the  railroad.  Standley  v.  U.  S.  Rail- 
road Administration,  (N.  D.  Ohio  1920)  271 
Fed.  794. 

Jurisdiction  of  prosecution  for  larceny. — 
A  state  court  has  jurisdiction  of  a  prosecu- 
tion for  larceny  of  goods  en  route  on  a  rail- 
road under  federal  control.  State  t*.  Ferree, 
(W.  Va.  1921)    107  S.  E.  126. 

1918  Supp.,  p.  760,  sec.  3. 

Termination  of  power  of  board.— The 
power  of  a  board  organized  under  this  sec- 


tion terminates  with  the  end  of  federal  con- 
trol, though  the  dispute  before  it  is  one  with 
employees  and  provision  is  made  in  the 
Transportation  Act  of  1920  [1920  Supp.  Fed. 
Stat.  Ann.  72  et  seq.]  for  the  board  to  try 
such  disputes.  Gregg  v.  Stark,  (1920)  188 
Ky.  834,  224  S.  W.  459. 

1918  Supp.,  p.  762,  sec.  10. 

Repeal  of  section. —  While  this  section  ex- 
pressly provides  that  actions  might  be 
brought  by  and  against  carriers,  and  judg- 
ments rendered  "  as  now  provided  by  law," 
that  provision  was  subsequently  nullified  by 
General  Order  No.  50,  which  directed  that 
actions  should  be  brought  against  the  Di- 
rector General.  Globe,  etc.,  F.  Ins.  Co.  V, 
Hines,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  774; 
Blevins  v,  Hines,  (W.  D.  Va.  1920)  264  Fed. 
1005. 

Effect  of  act  on  state  laws  as  to  rates. — 
Where  a  railroad  was  required  by  the  state 
law  to  carry  passengers  between  certain 
points  within  the  state  at  a  rate  not  exceed- 
ing two  cents  per  mile,  it  was  held  that  an 
order  of  the  Director  General  of  Railroads 
issued  under  this  section  increasing  the  rate 
of  carriage  of  passengers  both  interstate  and 
intrastate  to  three  cents  per  mile  was  a  con- 
stitutional exercise  of  the  war  power  of  Con- 
gress. New  York  Cent.  R.  Co.  i\  Public  Serv- 
ice Commission,  (N.  D.  N.  Y.  1920)  268  Fed. 
558,  wherein  it  was  further  held  that  this 
Act  did  not  repeal,  but  merely  suspended,  a 
state  statute  regulating  intrastate  passenger 
rates  and  that  on  the  termination  of  federal 
control  the  state  continued  to  control  the 
rates  ex  proprio  rigore. 

General  orders  i8  and  x8a  are  invalid. 
St.  Louis  Southwestern  R,  Co.  v.  Turner, 
(Tex.  1920)  225  S.  W.  383;  Young  c.  Hines, 
(Mo.  App.  1921)  229  S.  W.  417;  Hill  v. 
Seaboard  Air  Line  R.  Co.,  (1920)  180  N.  E. 
42S,   105  S.  E.   19. 

General  order  50  is  invalid.  American  H. 
Express  Co.  t\.  Compton,  (Ala.  1921)  87  So. 
810;  Hines  v.  Mauldin,  146  Ark.  170,  226 
S.  W.  639;  Kansas  City  Southern  R.  Co.  t?. 
Rogers,  (1920)  146  Ark.  232,  225  S.  W. 
640;  Parkinson  r.  Chicago,  etc.,  R.  Co., 
(1920)  43  S.  D.  161,  178  N.  W.  293;  Pull- 
man CJo.  t\  Uribe,  (Tex.  1920)  225  S.  W. 
1S9;  Beebe  v.  Minneapolis,  etc.,  R.  Co.,  (Wis. 
1921)    182  N.  W.  743. 

"General  Order  No.  50,  promulgated  by 
the  Director  General,  October  28,  1918,  di- 
recting that  actions  at  law,  suits  in  equity 
and  other  proceedings  thereafter  brought  in 
any  court  based  on  contract  binding  upon 
the  Director  General,  claim  for  death  or  in- 
jury to  person,  or  for  loss  and  damage  to 
property  arising  since  December  31,  1917, 
growing  out  of  the  possession,  use,  control 
or  operation  of  any  railroad  or  system  of 
transportation  by  the  Director  General, 
which  action,  suit  or  proceeding  but  for  fed- 
eral control  might  have  been  brought  against 
the  carrier  company,  shall  be  brought  against 
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William  0.  McAdoo,  Director  General,  and 
not  otherwise,  is  an  interpretation  of  the 
laws  regulating  Federal  Control  of  Rail- 
roads by  that  department  of  the  government 
charged  with  the  duty  of  executing  the  same, 
and  such  interpretation  has  always  been  re- 
garded by  the  courts  with  great  respect." 
Hines  v.  Dahn,  (CCA.  8th  Cir.  1980)  267 
Fed.  105. 

Proceedings  in  admiralty  not  excluded  by 
this  section,  see  Hines  v.  Sangstad  Steam- 
ship Co.,  (C.  C.  A.  1st  Cir.  1920)  266  Fed. 
502. 

Right  to  sue  in  name  of  Director  General. 
—  The  act  and  the  rules  promulgated  by  fed- 
eral authority  in  pursuance  thereof,  did  not 
intend  either  to  extinguish  or  impair,  but, 
on  the  contrary,  expressly  preserved,  the 
rights  of  parties  to  prosecute  to  judgment, 
in  the  name  of  the  Director  €reneral  of  Rail- 
roads any  cause  of  action  against  the  rail- 
way companies  to  which  they  as  parties 
were  entitled  under  the  federal,  state,  or 
common  law.  Rose  v.  Hines,  (1920)  25  Qa. 
App.  791,  104  S.  E.  784. 
^  When  the  carrier  in  question  was  at  the 
time  of  the  shipment  operated  by  the  United 
States  government  through  an  officer  called 
"  Director  General  of  Railroads,"  suits  for 
the  freight  were  properly  brought  in  the 
name  of  that  official  against  the  party  or 
parties,  whether  consignor  or  consignee,  or 
both,  who  procured  the  transportation  to  be 
made,  demons  r.  Payne,  (Ga.  App.  1921) 
105  S.  E.  623. 

Suits  against  Director  General -^LiabUity 
for  fire  damage, —  The  Director  General  is 
liable  for  personal  injury  to  one  burned 
while  attempting  to  put  out  a  fire  started 
by  a  locomotive  not  equipped  with  a  proper 
spark  arrester.  Hines  v.  Bellah,  (Ga.  App. 
1921)    106  6.  E.  669. 

The  liability  of  the  Director  General  of 
Railroads  is  not  limited  to  actions  brought 
solely  to  enforce  common  carrier  liabilities 
by  virtue  of  the  provisions  of  section  10  of 
the  Federal  Control  Act.  He  may  be  joined 
with  a  railroad  company  as  defendant  in  an 
action  brought  to  recover  damages  caused 
by  a  railroad  fire.  Anderson  i*.  Minneapolis, 
etc,  R.  Co.,  (1920)  146  Minn.  430,  179  N. 
W.   45. 

Liability  for  injury  at  oroaaing, —  The 
liability  of  the  Director  General  is  not  lim- 
ited to  claims  growing  out  of  a  breach  (A  a 
contract  to  transport  passengers  or  freight 
but  extends  to  an  accident  at  a  highway 
crossing.  Hines  r.  Zellner,  (1920)  25  Ga. 
App.  272,   103  S.  E.   97. 

Action  for  converaion, — An  action  against 
the  Director  General  and  the  carrier  for 
conversion  is  not  an  action  against  the  gov- 
ernment and  special  authority  from  the 
United  States  to  one  is  not  necessary.  Cham- 
bers t\  Hines,    (Tex.   1920)    225   S,  W.  200. 

Double  damagea  for  killing  a  lock  imposed 
by  a  state  statute,  may  be  recovered,  despite 
federal  control.  Chilton  t*.  Hines,  (1920) 
206  Mo.  App.  130,  224  S.  W.  18. 

Buit  by  aoldier» — A  soldier  in  active  serv- 


ice has  no  right  of  action  against  the  Di- 
rector General  for  injuries  due  to  the  negli- 
gent management  of  the  train  in  which  he  is 
being  transported.  Moon  t\  Hines,  (A1&. 
1921)    87  So.  603,  13  A.  L.  R.   1020. 

Liability  of  railroad  to  suit  —  In  generoL 
—  Federal  control  does  not  change  the  status 
of  a  railroad  company  as  to  liability  to 
suit.  It  may  be  sued  after  being  taken  over 
by  the  government  the  same  m»  before. 
Hines  17.  Henaghan,  (C.  C.  A.  4th  Cir.  1920) 
265  Fed.  831.  To  same  effect,  see  Hines  v. 
Atlantic  Refining  Co.,  (C.  C.  A.  4th  Cir. 
1920)  265  Fed.  839;  Louisville,  etc.,  R.  Go. 
r.  Johnson,  (1920)  204  Ala.  150,  86  So.  372. 
See  also  Ellis  v.  AtUunta,  etc.,  R.  Co.,  (N.  D. 
Ga.  1921)  270  Fed.  279. 

Liability  of  railroad  for  acta  or  omiagiamB 
of  Director  General. — The  owner  companies 
were  not  made  liable  for  acts  or  omissions  of 
the  Director  Creneral  in  operating  the  rail- 
roads by  the  provision  of  this  section,  that 
carriers,  while  under  federal  control,  ihouU 
remain  subject  to  all  existing  laws  and  lia- 
bilities, and  may  sue  and  be  sued  as  hereto- 
fore. Missouri  Pac.  R.  Co.  r.  Ault,  (1921) 
260  U.  S.  — ,  41  S.  Ct.  693,  66  U.  S.  (L.  ed.) 
— ,  reversing  (1919)  140  Ark.  672,  216  S.  W. 
3.  To  the  same  effect,  see  NorfoUc-Southern 
R.  Co.  V.  Owens,  (1921)  256  U.  S.  — -,  41 
S.  Ct.  6®7,  66  U.  S.  (L.  ed.)  — ,  reversing 
(1919)    178  N.  0.  326,  100  S.  E.  617 

Cause  of  <iotion  ariaing  prior  to  federal 
control. — Where  the  cause  of  action  arose 
prior  to  federal  control  the  suit  is  properly 
brought  against  the  carrier  rather  than  tlM 
Director  General.  Louisville,  etc.,  R.  Co. 
t?.  Spears,    (Ky.  19(21)    232  S.  W.  60. 

Cause  of  a>ction  not  ariaing  against  railr 
road  aa  common  carrier. — ^This  section  did 
not  exclude  an  action  against  a  carrier  under 
federal  control  on  a  cause  of  action  no4 
arising  against  it  as  a  common  carrier. 
Hines  v,  Sangstad  Steamship  Co.,  (C.  C.  A. 
1st  Cir.  19<20)    206  Fed.  602. 

A  criminal  proaecution  for  failure  to  com- 
ply with  a  state  statute  relating  to  the  main- 
tenance of  waiting  rooms  will  not  lie  where 
the  railroad  was  under  federal  control  at 
the  time  of  the  acts  complained  of.  Com. 
r.  Louisville,  etc.,  R.  Co.,  (1920)  189  Ky. 
309,  224  S.  W.  847,  11  A.  L.  R.  1446. 

An  action  against  Pullman  Company  for 
negligence  was  held  to  be  improperly  brought 
while  railroads  were  under  federal  control, 
in  Pullman  Co.  t;.  Sweeney,  (C.  C.  A.  2d 
Cir.  1920)   269  Fed.  764. 

Employees  within  Employers'  Liability 
Act. — A  railroad  employee  injured  while  the 
railroad  was  under  federal  control  is  within 
the  terms  of  the  Employers'  Liability  Act. 
(8  Fed.  St.  Ann.  (2d  ed.)  1208) ;  Hite  r.  St 
Joseph,  etc.,  R.  Co.,  (Mo.  1920)  226  S.  W.  916. 

Award  under  state  workmen's  compensa* 
tion  act  against  corporation  under  federal 
control. —  See  Pullman  Car  Lines  v.  Riley, 
(Del.   1921)    114  Atl.  920. 

Action  as  one  arising  under  law  of  United 
States. — An  action  against  the  Director  Gen- 
eral of  Railroads  for  the  alleged  negligence 
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of  railroad  employees  is  one  arising  under  a 
law  of  the  United  States.  Blevins  v.  Hines, 
^W.  D.  Va.  1920)   264  Fed.  1006. 

Statutory  presumption  of  negligence  ap- 
plicable.—  The  statutory  presumption  of  neg- 
ligence as  set  forth  in  state  statute,  is  ap- 
plicable in  a  suit  against  the  Director 
General  of  Railroads,  where  the  damaee 
sued  for  was  caused  by  the  running  of  the 
locomotives  or  cars  of  any  of  the  railroads 
under  his  control  as  Director  QeneraL 
Hines  v.  UcCock,  (1920)  25  Oa.  App.  806, 
a03  S.  S.  690. 

Venue  of  action  against  Director  General, 
see  Ellis  v.  Atlanta,  etc.,  R.  Co.,  (N.  D.  Ga. 
1921)   270  Fed.  279. 

Service  of  process  on  the  agents  of  the 
Director  General  who  were  formerly  the 
agents  of  the  carrier  is  insufficient  to  bring 
him  into  court.  Lanier  t\  Pullman  Co., 
(1920)    180  N.  C.  406,  105  S.  K  21. 

Form  of  designating  Director  General  in 
complaint. —  In  Hines  v.  Wimbish,  (1920) 
204  Ala.  350,  85  So.  765,  the  Director 
General  was  held  to  be  sued  as  an  official 
and  not  as  an  individual,  the  caption  of  the 
complaint  being  as  follows:  "Walter  D. 
Hines  as  Director  General  of  Railroads  of 
the  United  States,  and  the  Director  General 
of  Railroads  of  the  United  States,  defend- 
ants." 

Parties  defendant  in  action  under  Employ- 
era'  Liability  Act  against  railroad  under  fed- 
eral control — See  Atkinson  v.  Philadelphia, 
etc.,  R.  Co.,  (1921)  137  Md.  632,  113  Atl 
110. 

The  substitution  of  the  Director  General 
by  consent  obviates  all  question  as  to  the 
validity  of  general  order  50  and  neither 
the  plaintiff  nor  the  Director  General  can 
object  to  the  substitution.  Kersten  r.  Hines, 
(1920)   283  Mo.  623,  223  S.  W.  586. 

Though  it  is  improper  to  join  the  carrier 
as  a  party  to  a  suit  for  a  cause  arising 
under  federal  control,  the  Director  General 
is  not  prejudiced  thereby,  and  an  appellate 
court  may  dismiss  as  to  the  carrier  and 
affirm  as  to  the  Director  General.  Morrell 
V,  Northern  Pac.  R.  Co.,  (N.  D.  1920)  179 
N.  W.  922.  See  also  Adams  v,  Quincy,  etc., 
R.  Co.,   (Mo.  1921)   229  S.  W.  790. 

The  joinder  of  the  carrier  in  an  action 
against  the  Director  General,  while  proper, 
is  a  useless  formality  whose  mission  may  be 
ignored.  Hines  v.  Collins,  (Tex.  1921)  227 
S.  W.  332;  Hines  v.  Parry,  (Tex.  1921)  227 
S.  W.  339. 

Under  general  order  No.  50  a  suit  for 
personal  injuries  against  a  railroad  while  it 
is  under  federal  control,  should  be  brought 
against  the  Director  General  rather  than 
against  the  railroad.  Mardis  v.  Hines,  (C. 
C.  A.  8th  Cir.  1920)  267  Fed.  171. 

Defenses  available  to  Director  General. — 
The  Director  General  of  Railroads,  so  far 
as  the  suit  was  concerned,  was  merely  a 
substitute  for  the  railroad  company,  and, 
under  the  law,  assumed  all  of  its  burdens; 


and  we  think  it  quite  clear  that  imder  the 
act  of  Congress  of  March  21,  1918  (40  Stat. 
456,  c.  25,  §  10,)  the  Director  General  of 
Railroads  was  precluded  from  making  any 
defense  in  this  case  that  the  railroad  com- 
pany itself  could  not  have  made.  Hines  t;. 
McCkwk,  (1920)  25  Ga.  App.  395,  103  S.  £. 
690. 

Punitive  damages  may  be  recovered  against 
the  Director  General  for  a  willful  violation 
of  duty  by  train  employees  producing  a 
crossing  accident.  Davis  v.  Euey,  (Miss. 
1921)    88  So.  630. 

A  provision  on  judgment  for  execution 
while  erroneous  is  harmless  and  does  not 
affect   its   validity.     Hines  t;.   Robey,    (Tex. 

1920)  225  S.  W.  201. 

Gaxniahment^— The  Director  Greneral  is 
not  put  to  ffamishment,  which  is  in  effect, 
as  regards  th^  garnishee,  primarily  only  an 
action  or  suit  in  personam  by  the  defendant, 
brought  in  the  plaintiff's  name  against  the 
garnishee,  ancillary  to  the  main  action  at 
law  between  the  plaintiff  and  the  defendant, 
and  is  not  in  effect  a  "  levy  "  until  the  actual 
payment  or  delivery  to  the  court  or  judicial 
officer  of  the  moneys  or  properties  after 
judgment  against  the  garnishee.  Hines  v» 
Minor,  (Ga.  App.  1921)   105  S.  £.  851. 

Appeal  bond. —  So  much  of  general  orders 
50  and  50a  as  provides  that  no  appeal  bond 
shall  be  required  of  the  Director  Cfeneral,  is 
invalid.  Bryson  v.  Payne,  (Tex.  1921)  232 
S.  W.  362. 

Suits  for  statutory  penalty. —  The  Direc- 
tor General  is  not  made  liable  for  statutory 
penalties  for  violation  of  state  laws  by  the 
provisions  of  this  section  that  carriers,  while 
under  federal  control,  shall  be  subject  to  all 
laws  and  liabilities  as  common  carriers, 
whether  arising  under  state  or  federal  laws 
or  at  common  law,  and  of  §  15,  that  the 
lawful  police  regulations  of  the  several  states 
shall  continue  unimpaired.  Missouri  Pac.  R. 
Co.  V.  Ault,  (1921)  256  U.  S.  — ,  41  S.  Ct. 
693,  65  U.  8.  (L.  ed.)  — ,  reversing  (1919, 
140  Ark.  572,  216  S.  W.  3,  wherein  it  was 
further  held  that  the  question  whether  the 
liability  imposed  by  state  statutes  for  vio- 
lations of  those  statutes  should  be  deemed 
comfpensation  or  penalty,  presented  a  ques- 
tion not  of  state  but  of  federal  law,  open 
to  review  in  the  federal  supreme  court  on 
writ  of  error  to  a  state  court. 

To  the  same  effect  as  the  above  case,  see 
Norfolk-Southern  R.  Co.  t?.  Owens,  (1921) 
266  U.  S.  — ,  41  8.  Ct.  597,  65  U.  S.  (L. 
ed.)  — ,  reversing  (1919)  178  N.  C.  325, 
100  S.  E.  617. 

The  Director  General  is  not  liable  ^  a 
statutory  penalty  for  failure  to  keep  depot 
grounds    lighted.       State    v,    Hines,     (Tex. 

1921)  228  S.  W.  667. 

A  statutory  penalty  for  killing  animals 
may  be  recovered.  Kansas  City  Southern 
R.  Co.  V.  Rogers,  (1920)  146  Ark.  232,  225 
S.  W.  640. 
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1918  Supp.,  p.  763,  sec.  11. 

Evidence  as  to  possession  of  goods  stolen 
from  others. —  Where  it  was  charged  that 
defendant  knowingly  had  and  retained  rail- 
road tools  and  materials  in  his  possession 
without  any  right  or  title  thereto  and  with- 
out the  consent  of  the  United  States  and 
that  said  property  was  part  of  the  property 
used  in  the  operation  of  the  railroad,  it  was 
held  evidence  was  admissible  of  the  posses- 
sion of  stolen  goods  other  than  those  which 
the  defendant  was  accused  of  stealing  even 
though  the  goods  belonged  to  another  owner. 
Vaughn  v.  U.  S.,  (C.  C.  A.  9th  Cir.  1921) 
272  Fed.  451. 

Sufficiency  of  evidence. —  In  Vaughn  t?. 
U.  S.,  (C.  C.  A.  9th  Cir.  1921)  272  Fed. 
451,  the  evidence  showed  that  the  plaintiff 
in  error  was  a  switchman  for  the  Southern 
Pacific  Company  working  in  the  Brooklyn 
yards  at  Portland,  Or.  It  was  shown  by  the 
evidence  of  the  general  foreman  of  the  store 

•nartment  at  the  yards  that  there  had 
been  a  standing  shortage  of  journal  bearings. 
Another  witness  testified  that  the  railroad 
had  had  many  complaints  on  account  of 
articles  missing  from  the  Brooklyn  yards 
and  the  caboose  stores,  etc.,  and  that  boxes 
in  which  journal  brasses  were  kept  had  been 
broken  into  and  the  journals  stolen.  There 
was  testimony  that  on  February  21,  1919,  a 
special  agent  of  the  United  States  Bailroad 
Administration,   accompanied   by   detectives, 


searched  the  defendant's  residence  and  found 
in  the  basement  thereof  a  sack  of  journal 
bearing  brasses  broken  into  small  pieces, 
marked  with  the  initials  "O.  W.  R.  A  N." 
and  *^So.  Pac.  Co.";  also  four  large  pieces 
of  babbitt  metal,  paint  brushes  which  had 
been  filed  or  rasped  around  the  initials  "&. 
P.  Co.,"  so  that  the  initials  were  scarcely 
legible,  and  one  cold  chisel  with  "  S.  P.  Co." 
stamped  on  it,  one  hammer  with  the  initials 
"  S.  P.  Co.,"  and  other  articles  marited  « S. 
P."  Another  witness  identified  certain  keys 
and  locks  and  journal  brasses  found  in  the 
basement  of  the  defendant's  house  as  prop- 
erty of  the  Southern  Pacific  Company,  and 
testified  that  he  found  in  the  pocket  of 
defendant's  trousers  section  house  keys. 
There  was  evidence  that  the  defendant  had 
been  seen  carrying  bundles  away  from  the 
yards,  and  had  been  seen  taking  away 
plumbing  material.  This  evidence  was  held 
sufficient  to  establish  the  corpus  delicti.  The 
foregoing  considerations  also  were  held  to 
answer  the  contention  that  there  was  com- 
plete failure  of  proof  that  either  the  railroad 
or  the  government  ever  owned  or  used  the 
property  described  in  the  indictment. 

1918  Supp.,  p.  765,  sec.  15. 

''South  Dakota  Workmen's  Compenaation 
Law"  was  held  applicable  in  suit  against 
Director  Oeneral  of  Railroads  in  Hines  c. 
Meier,  (C.  C.  A.  8th  Cir.  1921)  273  Fed.  16S. 
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Vol.  VIII,  p.  1425,  sec.  934.    [First 

ed.,  vol.  VI,  p.  766.] 
Bond  where  property  libelled  for  condem- 
nation and  forfeiture. —  Under   this  section 
it  has  been  held  that  where  an  automobile 
has  been  seized  while  being  used  to  transport 


intoxicating  liquor,  an  order  may  be  made 
delivering  it  to  the  claimant  on  his  giving  a 
claimant's  delivery  bond  in  the  sum  for 
which  the  automobile  has  been  appraised. 
U.  S.  i\  One  Chevrolet  Automobile,  (M.  D. 
Tenn.   1920)    2/^1  Fed.   1021. 
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Vol.  IX,  p.  12,  sec.  2476.    [First  ed., 
vol.  VI,  p.  787.] 

Determination  of  navigability. — A  river 
having  actual  navigable  capacity  in  its 
natural  state,  and  capable  of  carrying  com- 
merce among  the  states,  is  within  the  power 
of  Congress  to  preserve  for  purposes  of 
future  transportation,  even  though  it  be  not 
at  present  used  for  such  commerce,  and  be 
incapable  of  such  use  according  to  present 
methods,  either  by  reason  of  changed  con- 
ditions or  because  of  artificial  obstructions. 
Economy  Light,  etc.,  Co.  r.  U.  S.,  (192.1) 
256  U.  S.  113,  41  S.  Ct.  409,  65  U.  S.  (L.  ed.) 


— ,  affirming   (C.  C.  A.  7th  Cir.   1»19)    266 
Fed.  792,  168  C.  C.  A.  138. 

Vol.  IX,  p.  24.  [Condemnation,  ptir- 
chase,  etc.]  [First  ed.,  vol.  VI, 
p.  827.] 

state  law  as  controlling. —  This  statute 
subjects  such  proceedings  to  the  stat«  laws 
only  in  respect  to  matters  of  procedure  and 
not  to  matters  of  substance.  In  this  con- 
nection it  is  further  said:  "The  right  to 
determine  the  necessity  of  the  taking  of 
property  for  public  use,  under  the  power  of 
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aninent  domain,  is  necesBarily  incident  to 
the  Bovereign  power  of  the  United  States 
government  to  determine  for  itself  whether 
it  needs  any  particular  property  for  such 
use.  This  right  and  power  cannot  be  lim- 
ited or  affected  by  the  laws  of  a  state  un- 
less Congress  so  provides,  and  no  federal 
legislation  to  that  effect  has  been  enacted.** 
In  re  Condemnations,  etc.,  (K  D.  Mich. 
1920)    263  105. 

Vol.  IX,  p.  33.  ^Condemnation  of 
land  for  improvements,  etc] 
[First  ed.,  1909  Supp.,  p.  608.] 

Constitiitioiiality. —  This  section  is  not  un- 
constitutional as  delegating  to  private  par- 
ties the  right  of  eminent  domain.  In  this 
connection  it  is  said  of  the  act :  "  It  merely 
provides  that  when,  as  here,  the  government 
desires  to  take  private  land  necessary  for 
a  public  use  mentioned  in  the  statute,  but 
wishes  to  have  such  land  donated  by  private 
interests,  willing,  but  unable,  to  do  so,  be- 
cause unable  to  purchase  and  acquire  a  valid 
title  thereto,  in  that  event  the  United  States 
government,  instead  of  receiving  the  land 
itself  from  such  person,  company,  or  cor- 
poration, as  it  would  have  the  right  to  do 
(Act  April  24,  1988,  c  194,  25  Statutes  at 
Large  94,  [9  Fed.  St.  Ann.  (2d  ed.)  p.  24], 
may,  under  the  circumstances  men- 
tioned, accept,  from  the  private  interests 
concerned,  reimbursement  of  the  expense  of 
acquiring  such  land  by  condemnation;  that 
is,  payment  of  the  just  compensation  which 
must  be  made  ther^or,  when,  and  as,  duly 
determined  in  condemnation  proceedings 
properly  thought  in  the  name  of,  and  by, 
the  government  against  the  owners  of  the 
land  so  needed.  The  government,  not  the 
private  interest,  condemns  and  takes  the 
land.  The  only  connection  with  the  matter 
which  such  private  interest  has  is  its  arrange- 
ment with  the  government  to.  save  the  latter 
harmless  from  the  cost  of  such  taking." 
In  re  Condemnations,  etc.,  (E.  D.  Mich. 
1920)  266  Fed.  105. 

Questions  as  to  nature  and  necessity  of 
use. — "  It  is  well  settled  that  the  question 
whether  the  uee  for  which  property  is  sought 
to  be  taken  as  a  public  use  is  a  judicial  ques- 
tion." ...  "If  the  use  for  which  any  par- 
ticular property  is  sought  to  be  taken  is 
a  public  use,  the  question  whether  such  prop- 
erty is  necessary  for  such  use  is  a  legislative 
question,  and  the  determination  thereof  by 
the  proper  legislative  body  cannot  be  qiicis- 
tioned  in  condemnation  proceedings  brought 
for  the  taking  thereof."  In  re  Condemna- 
tions, etc.,  (E.  D.  Mich.  1920)   266  Fed.  105. 

The  fact  of  inability  to  purchase  the  land 
deaired  is  not  a  jurisdictional  question  which, 
like  other  facts  on  which  the  jurisdiction  of 
the  court  depends  is  one  of  the  issues  in  the 
case.  The  question  whether  the  local  interests 
have  been  unable  to  acquire  the  lands  in- 
volved,  as  well   as   the  necessity   for  using 


such  lands  really  enters  into  and  becomes  a 
part  of  the  broad  question  of  the  necessity 
for  instituting  condemnation  proceedings 
which  the  Secretary  of  vvar,  not  the  court, 
must  decide.  In  re  Condemnations,  etc.,  (E. 
D.  Mich.   19^)    206  Fed.   105. 

**  The  duties  and  powers  of  the  Secretary 
of  War  in  connection  with  proceedings  of 
this  kind  are  confined  to  determining 
whether  particular  lands  are  needed  in  con- 
nection with  any  certain  work  of  river  and 
harbor  improvement  duly  authorized  by 
Congress,  and,  if  such  lands  be  so  needed,  to 
deciding  whether  condemnation  proceedings 
are  to  be  instituted  in  the  name  of  the  United 
States  for  the  acquirement  of  such  lands.  In 
detprmining  whether  he  will  cause  such  pro- 
ceodingF  to  be  instituted,  the  Secretary  of 
War,  acting  within  the  exercise  of  'his  dis- 
cretion,' must  necessarily  decide  some  ques- 
tions, at  least  to  bis  own  satisfaction.  When 
he  has  requested  the  Attorney  General  to 
institute  and  cor  duct  such  proceedings,  it 
becomes  the  duty  of  the  latter  officer  to  com- 
ply with  such  ri^quest,  and  when  the  proceed- 
ings have  been  commenced  questions  arising 
thereafter,  ?ucli  as  those  concerning  the  na- 
ture of  the  U3e  tor  which  the  land  is  sought, 
the  amount  of  compensation  to  be  made  to 
the  owners  of  sucn  lands,  the  practice  to  be 
followed,  and  kindred  questions,  are  to  be 
detormmed  in  the  condemnation  proceedings. 
With  none  of  these  last-mentioned  questions 
has  the  Secretary  of  War  any  official  con- 
cern or  connection.  The  duties  imposed,  and 
the  powers  conferred,  upon  him  are  ulti- 
mately to  decide  whether  he  will  cause  con- 
demnation proceedings  to  be  instituted.  In 
making  this  decision,  he  must  first  determine 
the  necesity  for  the  taking.  His  determina- 
tion as  to  the  necessity  of  such  taking  is 
final,  and  not  reviewable  by  the  courts.''  In 
re  Condemnations,  etc.,  (E.  D.  Mich.  1920) 
266  Fed.  105. 

Delegation  to  government  officials  of 
power  to  determine  necessity^ — The  power 
to  determine  the  questions  of  the  necessity 
of  the  use  may  be  delegated  by  Congress  to 
executive  officials  of  the  government,  and 
the  finding  by  such  officials  on  this  question, 
made  in  the  exercise  of  such  delegated 
power,  is  not  subject  to  review  by  the  courts. 
In  re  Condemnations,  etc.,  (£.  D.  Mich. 
1920)    266  Fed.  105. 

Elements  not  affecting  character  of  use. — 
"The  mere  fact  that  the  taking  of  property 
for  a  public  use  will  result  in  greater  ben- 
efit to  some  persons  than  to  others,  or  that 
private  individuals  contribute  to  the  expense 
of  such  taking,  does  not  affect  the  character 
of  such  use,  or  render  it  any  the  less  public, 
within  the  meaning  and  scope  of  the  law  of 
eminent  domain.''  In  re  Condemnations, 
etc.,  (E.  D.  Mich.  1920)   266  Fed.  105. 

ITae  of  property  to  improve  navigation  aa 
public  use. —  Use  of  property  by  the  United 
States,  when  necessary  for  the  purpose  of 
improving    the    navigability    of    navigable 
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rirern,  within  its  Jurisdiction,  is  a  public 
use  for  which  it  is  entitled  to  take  such  prop- 
erty by  the  power  of  eminent  domain."  In 
re  Condemnations,  etc.,  (E.  D.  Mich.  1920) 
266  Fed.  105. 

A  hearing  on  the  question  of  neeestity  is 
not  efisential  to  due  process  of  law  in  the 
sense  of  the  Fourteenth  Amendment.  In  re 
Condemnations,  etc.,  (E.  D.  Mich.  1920) 
266  Fed.  106. 

Payment  of  compensation. —  "While  pri- 
vate property  cannot  be  talcen,  even  un- 
der the  right  of  eminent  domain,  unless 
necessary  for  public  use,  and  then  only  if 
Just  compensation  be  paid  therefor,  yet  it 
is  not  necessary,  in  the  absence  of  express 
constitutional  or  statutory  requirements  to 
that  effect,  that  such  compensation  be  paid 
before  the  actual  taking  of  the  property, 
provided  thaf  reasonably  certain,  prompt, 
and  adequate  provision  for  the  payment  of 
just  compensation  be  made,  or  the  public 
faith  and  purse  be  pledged  for  such  pay- 
ment." In  re  Condemnations,  etc.,  (E.  D. 
Mich.  1920)  206  Fed.  105,  wherein  it  was 
held  that  the  mere  commencement  of  con- 
demnation proceedings  was  not  the  taking 
of  any  property,  and  that  the  actual  pay- 
ment of  compensation,  therefore,  need  not 
precede  or  accompany  the  filing  of  the  peti- 
tions. In  re  Condemnations,  etc.,  (E.  D. 
Mich.   1920)   266  Fed.   105. 

Vol.  IX,  p.  37,  sec.  8.     [First  ed., 

1914  Supp.,  p.  369.] 

Validity  of  contract  binding  government 
to  pay  more  than  amount  appropriated. — 
The  making  of  a  contract  binding  the  gov- 
ernment to  pay  more  than  the  amount  ap- 
propriated was  not  within  the  power  of  the 
Secretary  of  War,  under  the  River  and 
Hsrbor  Act  of  July  26,  1912,  making  an  ap- 
propriation for  completing  a  specified  im- 
provement, and  providing  in  this  section 
that  whenever  the  appropriations  made  or 
authorised  to  be  made  for  the  completion 
of  any  river  and  harbor  work  shall  prove 
insufficient  therefor,  the  Secretary  of  War 
may,  in  his  discretion,  on  recommendation 
of  the  Chief  of  Engineers,  apply  the  funds 
so  appropriated  or  authorised  to  the  prose- 
cution of  the  work, — especially  in  view  of 
the  provisions  of  U.  8.  R.  S.  |  3733,  (see 
Vol.  8,  p.  S66)  that  no  contract  for  any 
public  improvement  shall  bind  the  govern- 
ment to  pay  a  larger  sum  than  the  amount 
in  the  Treasury  appropriated  for  the  specific 
purpose,  and  of  H  3722  (8ee  Vol.  8,  p.  361) 
and  6603  (see  Vol.  7,  p.  651),  and  of  the 
Act  of  June  30,  1906.  (sec  Vol.  3,  p.  153) 
that  no  act  shall  be  construed  to  authorise 
the  execution  of  a  contract  involving  the 
payment  of  money  in  excess  of  appropria- 
tions made  by  law  unless  such  act  shall,  in 
specific  terms,  declare  an  appropriation  to 
he  made,  or  that  a  contract  roav  be  executed. 
Sutton  r.  U.  6..   (1021)   256  U*.  S.  — ,  41  2S. 


Ct.  563,  65  U.  8.  (L.  ed.)  — ,  wu)difyimg,  and 
as  modified,  afirmmg  (1920)  55  CL  CL  193. 

Vol.  IX,  p.  42,  sec  1.       [First  e<L, 
voL  VI,  p.  796.] 

Pnrpoae. —  The  purpose  of  the  statute  is  to 
prevent  discharging  or  depositing  matter  into 
the  harbor  which  will  obstruct  or  injure  it. 
Wamer-Quinlan  Co.  t?.  U.  8.,  (C.  C.  A.  3d 
Cir.   1921)    273  Fed.  503. 

"Or  any  other  matter  of  any  kiad.* — 
"The  statute  enumerates  the  specific  ma- 
terials which,  in  the  opinion  of  Congress, 
would  ordinarily  be  deposited  into  the  waters 
and  would  obstruct  and  injure  the  harbor, 
but  made  sure  that  it  should  not  be  €h- 
structed  or  injured  because  of  the  failure  to 
mention  all  the  materials  that  might  possi- 
bly be  placed  or  deposited  in  the  prescribed 
limits,  and  so  Congress  added  the  words, 
'  or  any  other  matter  of  any  kind.'  This 
means,  applying  the  maxim  of  ejusdem  gen- 
eris, matter  of  the  same  general  class  as  be- 
fore mentioned.  The  materials  mentioned 
except  acid,  are  mostly  solids,  and  the  injury 
which  they  would  do  the  harbor  would  be  to 
obstruct  it.  While  obstruction  is  the  princi- 
pal injury  Congress  had  in  mind,  it  was  not 
the  only  one;  for  'acid'  would  not  obstmrt, 
but  would  corrode  and  be  detrimental  to 
boats,  wharves,  etc.,  and  would  thus  be  in- 
jurious to  the  harbor  as  such."  Wamer- 
Quinlan  Co.  f>,  U.  8.,  (C.  C.  A.  3d  Cir.  1921) 
273  Fed.   503. 

Refuse  from  refining  of  petroleum. —  In 
Wamer-Quinlan  Co.  t.  U.  8.,  (C.  C.  A.  Sd 
Cir.  1921)  273  Fed.  503,  it  appeared  that 
there  came  from  the  plant  of  the  defendant 
a  material  described  bv  the  witness  as  **  fuel 
matter,"  "sludge,"  "black  oil,"  and  ''oil 
and  tar."    The  court  declared: 

'' '  Sludge '  is  specifically  mentioned  in  the 
act,  and  is  defined  by  the  Standard  Diction- 
ary as:  '  Refuse,  acid,  or  alkali  from  the 
refining  of  petroleum;  muddy  or  pasty  refuse 
of  various  kinds;  slime  of  ores;  the  plate 
covering  an  opening  in  a  boiler  for  removal 
of  sediment;  also,  the  sediment.' 

"  This  matter  which  came  from  the  de- 
fendant's plant  sometimes  became  solid  and 
settled  as  a  sediment.  If  it  continued  to  be 
discharged  or  placed  in  the  waters  of  the 
haroor,  withQut  restriction,  it  would  in  time 
obstruct  and  injure  the  harbor.  Masters  of 
boats  would  naturally  and  ordinarily  object 
to  entering  waters  covered  with  oil  and  tar. 
These  would  surely  prove  injurious  to  the 
harbor,  if  not  actually  obstructive.  We 
think  the  evidence  establishes  that  the  matter 
coming  from  the  defendant's  plant  would  be 
both  obstructive  and  injurious  to  the  har- 
bor, and  included  in  that  general  class  of 
matter  forbidden  to  be  placed,  discharged, 
or  deposited  by  any  process  or  in  any  man- 
ner in  the  tidal  waters  of  the  harbor  off  New 
York." 
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Evidence  required  to  sustain  conviction. — ' 
In  order  to  sustain  the  conviction,  it  is 
necessary  that  the  evidence -show,  first,  that 
the  supervisor,  in  pursuance  of  the  statute, 
had  prescribed  limits  in  the  tidal  waters  of 
the  harbor  of  New  York  or  its  adjacent  or 
tributary  waters;  and,  second,  that  Xhe  de- 
fendant had,  at  or  within  the  time  or  times 
apecified  in  the  indictment,  placed,  discharged 
or  deposited  by  some  process  or  in  some 
manner  some  of  the  forbidden  matter  within 
those  prescribed  limits.  Wamer-Quinlan  Co. 
r.  U.  S.,  (O.  C.  A.  3d  Cir.  1021)  273  Fed. 
503. 

Vol.  IX,  p.  53,  sec.  10.     [First  ed., 

vol.  VI,  p.  813.] 

Parties  who  may  complain  of  obstruction. 
—  The  only  party  who  may  complain  of  a 
dam  as  being  in  violation  of  this  section  is 
the  United  States,  unless  one  is  individually 
injured  differently  from  the  general  public 
in  degree  and  kind.  Silvey  v.  Montgomery 
County,   {S.  D.  Ohio  1921)   273  Fed.  202. 

Loading  crane  projecting  beyond  edge  of 
wharf  and  over  navigable  waters  has  been 
held  an  obstruction  of  such  waters  rendering 
the  owner  liable  to  a  colliding  vessel  it  ap- 
pearing that  it  had  been  erected  without 
malcing  an  application  to  the  Secretary  of 
War  for  his  approval  and  authorization.  F. 
S.  Royster  Guano  Co.  v.  Outten,  (C.  C.  A.  4th 
Cir.  1920)  266  Fed.  494. 

Liability  for  obstruction. —  In  case  of  an 
obstruction  deliberately  placed  in  a  navigable 
channel  without  giving  any  warning  of  it 
the  owners  will  be  responsible  to  owners  of 
vessels  injured  thereby  while  themselves  ex- 
ercising due  care.  The  Mahanoy,  (C.  C.  A. 
2d  Cir.  1921)   273  Fed.  668. 

Vol.  IX,  p.  56,  sec.  11.     [First  ed., 
vol.  VI,  p.  815.] 

Authority  of  Congress.— The  right  of  the 
government  to  establish  harbor  lines  is  not 
exhausted  by  one  exercise  of  the  power  but  it 
may  change  these  lines  just  as  often  as  it 
may  deem  necessary  in  order  to  protect  navi- 
gation from  obstruction.  U.  6.  v.  Pennsyl- 
vania, etc.,  Dock  Co.,  (C.  C.  A.  6th  Cir. 
1921)   272  Fed.  839. 

Vol.  IX,  p.  58,  sec.  13.     [First  ed., 
vol.  VI,  p.  816.] 

Beached  barge  as  "refuse." — Where  the 
line,  by  which  a  barge  is  being  towed,  parts 
and  the  barge  drifts  ashore,  later  breaks  up 
during  a  storm  and  damages  a  cottage  on 
the  beach,  there  is  no  violation  of  this  sec- 
tion since  the  barge  cannot  be  regarded  as 
refuse  thrown  from  a  vessel  nor  as  mate- 
rial deposited  on  the  shore  of  navigable 
water.  Longstean  r.  McCaifrey  (1920)  95 
Conn.  486,  111  Atl.  788.  The  court  said: 
"  The  statute  upon  which  the  court  based  its 
charge,  Fed.  Stat.  Ann.    (2d  £d.)   vol.  9,  p. 


58  provides  in  its  first  part  that  it  shall  not 
be  lawful  '  to  throw,  aischarge  or  deposit ' 
from  or  out  of  any  ship,  barge,  or  floating 
craft  of  any  kind  any  refuse  matter  of  any 
kind  other  than  that  flowing  in  street  or 
sewer  in  liquid  state  into  any  navigable 
waters  of  the  United  States. 

"  Depositing  refuse  in  any  navigable  waters 
of  the  United  States  from  or  out  of  any 
floating  craft  constitutes  the  offense  of  the 
statute,  and  its  violation  would  furnish,  if 
it  occasioned  injury  and  was  the  proximate 
cause  of  the  damage,  a  cause  of  action  for 
negligence  for  the  damage  done.  Myrtle 
Point  Transportation  Co.  t?.  Port  of  Coquille 
River,  86  Or.  311,  168  Pac.  625. 

"A  barge  beached  upon  the  shore  of  navi- 
gable water  cannot  be  held  to  be  refuse 
within  the  meaning  of  this  act,  whether  the 
barge  came  there  through  fault  of  the  owner 
or  unavoidable  accident,  or  whether  it  was 
abandoned  from  the  time  it  became  beached. 
And  by  the  terms  of  this  offense  the  refuse 
must  have  been  thrown,  deposited,  or  dis- 
charged or  been  permitted  to  be  thrown, 
discharged,  or  deposited  from  or  out  of  the 
barge.  None  of  the  conditions  constituting 
the  offense  described  in  the  flrst  portion  of 
the  statute  are  precent  in  the  situation  de- 
tailf^d  before  us.  An  even  more  controlling 
reason  made  this  part  of  the  statute  and  all 
of  it  inadmissible.  The  court,  as  appears 
from  the  instruction,  relied  upon  the  latter 
part,  which  reads: 

" '  It  shall  not  be  lawful  to  deposit,  or 
cause,  suffer,  or  procure  to  be  deposited  ma- 
terial of  any  kind  in  any  place  on  the  bank 
of  any  navigable  water  or  on  the  bank  of 
any  tributary  of  any  navigable  water,  where 
the  same  shall  be  liable  to  be  washed  into 
such  navigable  water,  either  by  ordinary  or 
high  tides,  or  by  storms  or  floods,  or  other- 
wise.' 

"  This  portion  of  the  statute  was  intended 
to  secure  the  prevention  of  the  impeding  or 
obstruction  of  navigation  by  depositing  or 
suffering  to  be  deposited  any  kind  of  mate- 
rial, refuse  or  otherwise  on  the  bank  or  shore 
of  navigable  water,  or  on  the  bank  or  shore 
of  its  tributary  where  the  same  shall  be  lia- 
ble to  be  washed  into  such  navigable  water. 
Protection  of  navigation  was  the  purpose 
of  the  statute.  The  violation  of  a  statute 
which  forbids  the  doing  of  certain  acts  does 
not  give  a  cause  of  actionable  negligence  in 
favor  of  private  individuals  unless  the  stat- 
ute was  designed  to  prevent  such  injuries 
as  were  suffered  by  the  individual  claiming 
damage  and  unless  it  imposes  upon  the  one 
violating  the  statute  a  specific  duty  for  the 
protection  or  benefit  of  him  who  claims 
damages  for  the  violation.  1  Thompson  on 
Negligence,  §  12;  20  Ruling  Case  Law,  §  3d. 

"  *  The  violation  of  the  ordinance  could  have 
had  no  infiuence  in  causing  the  accident,  and 
the  trial  court  properly  withdrew  its  consid- 
eration from  the  jury.  It  is  a  well-settled 
rule  that  a  person  cannot  recover  from 
another  for  negligence  based  upon  the  viola* 
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tion  of  a  statute  or  ordinance  which  is  not 
intended  for  his  protection. 

" '  The  rule  which  is  applicable  to  actiona 
ior  negligence  based  upon  the  violation  of  a 
statutory  duty  is  to  all  intents  and  purposes 
the  same  as  the  rule  applicable  to  actions  for 
negligence  based  upon  a  violation  of  a  com- 
mon law  duty.  Where  there  is  no  duty, 
there  can  be  no  negligence.  The  statutory 
duty  must  be  owing  to  the  person  injured, 
and  not  to  some  one  else,  in  order  that  a 
violation  thereof  shall  constitute  actionable 
negligence.'  Anthony  v.  Conn.  Co.,  88  Conn. 
700,  707,  92  Atl.  672. 

And  it  must  also  appear  that  the  violation 
of  the  statute  was  the  proximate  cause  of 
the  injury  sustained.  Feehan  i*.  Slater,  89 
Conn.  697,  701,  96  Atl.  159. 

''  This  statute  was  for  the  protection  of 
navigation.  It  was  not  designed  for  the  pro- 
tection  or  benefit  of  cottagers  upon  the 
shore.  This  is  apparent  upon  the  slightest 
inspection  of  the  statute.  Had  this  been  a 
proper  subject  upon  which  to  instruct  the 
jury,  the  instruction  would  have  been  errone- 
ous in  omitting  the  essential  element  that 
the  pieces  of  the  barge  so  washed  upon  the 
shore  did,  or  were  apt  to  impede  or  obstruct 
navigation." 

Vol.  IX,  p.  60,  sec.  15.     [First  ed., 
vol.  VI,  p.  817.] 

Scope  and  application  of  aectitn. —  "This 
act  imposes  an  affirmative  and  positive  duty 
upon  vessels  coming  to  anchor  in  navigable 
channels  to  see  that  they  do  not  under  any 
circumstances,  accidents  excepted,  prevent  or 
obstruct  the  passage  of  other  vessels;  not 
that  they  shall  not  anchor  at  all  in  such  a 
channel,  but  that  when  they  anchor  therein 
they  shall  so  anchor  and  in  such  method, 
as  not  to  close  the  channel  or  unduly  or 
unreasonably  prevent  or  obstruct,  the  passage 
of  other  vessels.  The  Margaret,  (I).  C.)  203 
Fed.  331;  Id.,  213  Fed.  975,  130  C.  C.  A. 
381;  The  Hesperos   (C.  C.  A.)   265  Fed.  921. 

"  When  a  vessel  intends,  not  only  to  stop 
in  a  channel  in  which  she  is  moving,  but  to 
anchor  and  to  swing  around  so  that  her 
length  obstructs  the  channel,  she  is  bound 
to  give  notice  of  her  movement  or  intention, 
or  warn  others  not  to  approach  until  she 
has  completed  her  unusual  maneuver.  The 
maneuvers  which  the  Sosua  executed  took 
up  a  large  part  of  the  channel  upon  a  dark 
night.  She  passed  the  Hainesport  without 
signal  about  75  feet  off  the  Walnut  street 
docks,  crossed  her  bow,  and  directly  after 
passing  Market  street  began  to  reverse  her 
engines,  all  without  warning  signal  and  with- 
out a  lookout. 

**  She  violated  the  statutory  prohibition 
.  .  .  in  swinging  around  to  come  to 
anchor  without  any  warning  or  indication 
of  her  intention.  If  she  had  had  a  lookout 
properly  stationed,  the  close  approach  of  the 
Hainesport  would  doubtless  have  been  ob- 
served, and  the  master  and  pilot,  whose  at- 


tention was  directed  to  bringing  her  into  a 
Toper  position  to  aadior,  would  not  ha\e 
had  to  rely  upon  chance  to  observe  the  ap- 
proach of  the  Hainesport  with  her  tow.  The 
very  maneuver  she  executed  was  an  obetnc* 
tion  to  the  channel.  She  was  bound  to  le- 
frain  from  maneuvers  calculated  to  embar- 
rass the  vessel  in  her  rear  in  an  attempt  tc 
pass."  The  Sosua,  (E.  D.  Pa.  1921)  271 
Fed.  772. 

"The  statute  was  intended  as  an  explicit 
legislative  statement  that  the  dominant  use 
of  channels  is  for  passage,  and  not  anchor- 
age, and  it  does  not  permit  a  vessel  to  an- 
chor voluntarily  in  a  channel,  when  her 
presence  there  imperils  other  vessels,  or  re- 
quires more  than  ordinary  skill  or  care  in 
their  navigation.  Obviously  masters  of  ves- 
sels are  charged  with  knowledge  that  the 
coming  of  fogs  or  storms  may  make  an 
anchored  vessel  an  obstruction,  when  it 
would  not  be  in  fair  weather."  The  Citv  of 
Norfolk,  (C.  C.  A.  4th  Cir.  1920)  266  Fed. 
641. 

Duty  imposed. — ^To  same  effect  as  original 
annotation,  see  The  Hesperos,  (C.  C.  A.  4th 
Cir.  1920)  266  Fed.  921,  wherein  a  large 
steamship  was  held  to  be  negligent  in  an- 
choring near  a  channel  in  such  a  manner  as 
to  allow  her  stern  to  swing  around  with  the 
tide  and  obstruct  it  thereby  causing  a  col- 
lision with  an  incoming  st^mship. 

Vessel  caught  in  fog. — In  this  connection 
it  has  been  said :  ''  The  first  thought  and 
object  of  the  master  and  pilot  of  a  vessel 
caught  by  a  dense  fog  in  a  channel  in  whidi 
the  vessel  at  anchor  would  be  an  obstruction 
to  another  vessel  navigated  with  due  care 
should  be  to  get  out  of  the  way  of  other 
vessels  by  moving  on  with  '  moderate  speed ' 
to  the  nearest  anchorage  grounds  or  the  open 
sea.  In  such  navigation  *  moderate  speed ' 
means  speed  so  slow  that  the  vessel  can  be 
stopped  within  the  distance  at  which  another 
vessel  can  be  seen.  If  the  fog  is  so  dense  as 
to  justify  the  master  in  believing  that 
another  vessel  going  at  a  moderate  speed 
could  not  be  seen  at  the  distance  in  which 
he  could  stop  his  vessel,  and  that  the  two 
vessels  would  be  in  danger  of  collision,  then 
the  master  should  anchor  and  give  the  statu- 
tory signals.  Even  if  he  thus  obstructs  the 
channel,  he  is  not  responsible,  because  it  is 
done  under  necessity.  .  Doubt  as  to  this  neces- 
sity should  be  solved  by  weighing  all  the 
circumstances  and  conditions,  such  as  the 
width  of  the  cJiannel,  the  flow  of  the  tide, 
the  force  of  the  wind,  the  probability  of 
meeting  other  vessels,  the  size  of  the  ship, 
and  distance  and  course  to  the  nearest  an- 
chorage. If  the  navigator  of  the  vessel, 
upon  careful  consideration  of  all  the  cir- 
cumstances, reasonably  concludes  that  neces- 
sity requires  anchorage  he  should  not  be  held 
in  fault,  and  in  case  of  collision  should  be 
held  entitled  to  the  presumption  in  favor  of 
a  vessel  at  rest  against  a  moving  vessel.  The 
duty  of  the  master  of  the  approaching  vessel 
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is  to  stop  as  soon  as  he  hears  the  fog  Bignal/' 
The  City  of  Norfolk,  (C.  C.  A.  4th  Cir. 
1920)   266  Fed.  641. 

Effect  of  provinon  on  local  regulations. — 
A  local  regulation  making  an  absolute  pro- 
hibition against  anchoring  in  a  channel  is 
supplanted  by  this  section.  The  City  of 
Norfolk,  (CCA.  4th  Cir.  1920)  266  Fed. 
641. 

Vol.  IX,  p.  78,  sec.  7.      [First  ed., 

1916  Supp.,  p.  224.] 

Failure  of  war  department  to  define  an- 
chorage grounds. —  Where  the  War  Depart- 
ment did  not  act  in  pursuance  of  the  statute 
and  the  place  at  which  a  vessel  anchored 
was  a  usual  and  customary  anchorage  set 
apart  by  a  city  ordinance  and  authorized 
by  permission  from  the  office  of  the  port 
warden,  the  vessel  was  held  to  be  protected. 
The  Mexico  Maru,  (W.  D.  Wash.  1921)  270 
Fed.  800. 

Vol.  IX,  p.  80,  sec.  5.      [First  ed., 
vol.  VI,  p.  793.] 

Liability  of  city. —  In  Conklin  v.  Norwalk, 
(C  C  A.  2d  Cir.  1920)  270  Fed.  68,  the 
city  of  Norwalk  was  held  liable  for  the 
failure  of  the  bridge  tender  to  open  the 
draw  or  in  case  he  could  not  open  it  to  give 
the  required  signal. 

Vol.   IX,  p.  81,  sec.  9.      [First  ed., 

vol.  VI,  p.  805.] 

What  is  ''navigable  river." — The  pro- 
hibition in  this  section  against  the  construc- 
tion of  a  dam  in  a  navigable  river  of  the 
United  States  without  the  approval  of  the 
War  Department,  applies  to  a  river  having 
actual  navigable  capacity  in  its  natural 
state,  and  capable  of  carrying  commerce 
among  the  states,  even  though  it  be  not  at 
present  used  for  such  commerce,  and  be  in- 
capable of  such  use  according  to  present 
methods,  either  by  reason  of  changed  con- 
ditions or  because  of  artificial  obstructions. 
Economy  Light,  etc.,  Co.  v.  U.  S.,  (1921) 
256  U.  S.  113,  41  S.  Ct.  409,  65  V.  S.  (L. 
ed.)  — ,  [affirming  (C  C.  A.  7th  Cir.  1919) 
256  Fed.  792,  168  C  C  A.  138]  wherein  it 
was  held  that  the  Desplaines  river  below  the 
city  of  Joliet,  and  juat  above  where  the  Des- 
plaines joins  the  Kankakee  to  form  the 
Illinois  river,  was  a  navigable  river  of  the 
United  States,  within  the  meaning  of  the 
prohibition  in  this  section  against  the  con- 
struction of  a  dam  in  a  navigable  river  of 
the  United  States  without  the  approval  of 
the  V^ar  Department. 

Approval  of  War  Department. —  The  re- 
quirement of  this  Fcction  that  the  War  De- 
partment approve  the  location  and  plans  for 
any  dam  in  a  navigable  river  of  the  United 
States,  is  not  in  substance  satisfied  by  the 
refusal  of  the  Secretary  of  War  to  act  be- 
cause, as  he  was  assured  that  the  river  was 
not  navigable,  he  had  no  jurisdiction.     This 


rannot  be  regarded  as  an  eauivalent  to  an 
approval,  either  in  form  or  effect,  or  even 
as  an  official  inquiry  into  the  naviga))ility 
of  the  river.  Economv  Light,  etc.,  Co.  t*. 
U.  S.,  (1921)  256  U.  S\  113.  41  S.  Ct.  409, 
65  U.  S.  (L.  ed.)  — ,  affirming  (C  C  A.  7th 
Cir.  1919)   256  Fed.  792,  168  C  C  A.   138. 

Contract  to  remove  collapsed  pier. —  Even 
though  approval  of  the  secretary  of  war 
might  have  been  necessary  to  alterations 
in  a  contract  for  the  construction  of  a  bridge, 
the  failure  to  obtain  it  does  not  affect  the 
rights  of  the  parties  in  respect  to  a  sub- 
sequent contract  to  remove  steel  which  has 
fallen  into  the  water  when  one  of  the  piers 
collapsed,  where  it  is  agreed  by  the  second 
contract  that  the  question  of  responsibility 
for  the  fall  of  the  pier  shall  fix  the  payment 
to  be  made  under  the  contract  for  removing 
the  steel.  Midland  Bridge  Co.  v.  Houston, 
etc.,  R.  Co.,  (C  C  A.  5th  Cir.  1920)  268 
Fed.  931. 

Effect  of  snbaequent  alterations  in  mere 
details. — LA  mere  alteration  in  detail,  which 
in  no  way  contemplates  any  change  in  the 
size,  nature,  or  relation  to  the  stream  of 
the  completed  bridge  does  not  have  to  be 
approved  by  the  secretary  of  war  as  a  con- 
dition to  an  existing  contract  for  construc- 
tion continuing  of  force  between  the  parties 
thereto.  Midland  Bridge  Co.  v.  Houston,  etc., 
Vallev  R.  Co.,  (C  C  A.  5th  Cir.  1920)  268 
Fed.   931.     . 

Vol.  IX,  p.  86,  sec.  18.     [First  ed., 
vol.  VI,  p.  818.] 

Failure  to  remove  piles. —  Where  a  rail- 
road company,  constructing  a  new  bridge 
across  a  navigable  shifting  stream,  fails  to 
remove  piles  which  were  used  to  support 
the  former  bridge,  it  is  liable  for  injury  to  a 
vessel  colliding  with  such  piles.  Nor  is  the 
question  of  liability  affected  by  the  fact  that 
conditions  imposed  by  the  War  Department 
were  complied  with.  Olympian  Dredging  Co. 
V.  Southern  Pac.  Co.,  (C  C  A.  9th  Cir.  1921) 
270  Fed.  384. 

1918  Supp.,  p.  772,  sec.  5. 

Sufficiency  of  petition. — A  petition  is  suffi- 
cient under  this  section  where  the  petitioner 
prays  that  "  On  filing  this  petition,  an  order 
may  be  entered  therein,  by  this  court,  pro- 
viding for  the  taking  of  immediate  posse»- 
sion  of  each  and  all  of  said  lands  by  peti- 
tioner, for  such  improvement,  and  fixing  the 
amount  and  form  of  certain  and  adequate 
security  to  be  given  on  behalf  of  the  United 
States,  as  petitioner  herein,  for  the  payment 
of  such  just  compensation  as  may  be  awarded 
to  the  party  or  parties  entitled  thereto  on 
account  of  the  taking  of  the  rights  of  way 
and  otherwise  hereinbefore  mentioned  as  re- 
quired for  said  improvement,  which  certain 
and  adequate  security,  petitioner  hereby 
offers  to  give  as  may  be,  by  the  court,  di- 
rected." In  re  Condemnations,  (E.  D.  Mich. 
1920)    266  Fed.   105. 
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Vol.  IX,  p.  121,  sec.  1.     [First  ed., 
1914  Supp.,  p.  384.] 

What  constitutes  salvage  serrioe. —  Where 
a  vessel  at  anchor  in  a  harbor  drags  its 
anchor  during  a  gale  and  collides  with  an- 
other anchored  vessel,  and  the  vessels  are 
•lashed  together  to  prevent  further  damage 
to  both,  the  latter  vessel  is  not  entitled  to 
an  award  for  a  salvage  service  in  permitting 
the  other  vessel  to  be  lashed  to  her.  The 
Yaye  Maru,  (D.  C.  Md.  1920)   265  Fed.  850. 

Where  it  appeared  that  the  vessel  had  not 
been  abandoned  and  that  the  services  per- 
formed by  seamen  remaining  on  the  vessel 
entailed  no  hardship  or  eichaustion  since  they 
were  performed  only  at  regular  hours  except 
for  the  overtime,  for  whidi  they  were  paid 
extra,  a  libel  against  the  vessel  for  salvage 
services  was  dismissed.  The  Macona,  (S.  D. 
N.  Y.  1920)  269  Fed.  468. 

Vessels  traveling  in  company. —  While  no 
one  may  claim  a  salvage  award  for  doing 
that  which  he  is  legally  bound  to  do,  and 
for  which  he  is  actually  or  constructively 
remunerated  in  other  ways,  a  claim  for  sal- 
vage on  the  part  of  one  vessel  for  aiding 
another  when  she  went  aground  cannot  be 
defeated  by  evidence  of  an  agreement  of  the 
two  vessels  to  travel  in  company  for  pro- 
tection against  submarines.  Maru  Nav.  Co. 
v.  Societa  Commerciale,  etc.,  (D.  C.  Md. 
1921)  271  Fed.  97. 

Element  considered  in  making  award. — 
"  It  is  fair  to  consider  the  value  of  the  prop- 
erty in  peril,  the  degree  of  peril,  and  the 
value  of  the  property  employed  by  the  salvor, 
the  risk  of  life  or  property  incurred,  the 
skill  and  dispatch  shown  in  rendering  the 
services,  together  with  the  foresight  and  skill 
used  in  the  preparation  to  render  it,  the  time 
consumed,  and  the  labor  performed  by  the 
salvor.  The  Blackwall,  10  Wall.  1,  19  L.  Ed. 
870.  The  courts  do  not  desire  to  award  so 
little  as  to  discourage  salvage  aid,  nor  so 
much  as  to  encourage  unnecessary  and  ex- 
travagant statement  of  service.  The  No.  92, 
252  Fed.  118.  All  these  matters  are  within 
the  sound  discretion  of  the  District  Judge, 
who  hears  the  facts  and  sees  the  witnesses. 
It  is  for  him  to  correctly  find  the  facts,  and 
it  is  only  if  the  evidence  indicates  an  abuse 
of  discretion  that  this  court  interferes.  The 
Kanawha,  264  Fed.  762,  166  C.  C.  A.  208." 
Jacobson  t?.  Panama  R.  Co.,  (C  C.  A.  2d  Cir. 
10207  266  Fed.  344. 

In  ascertaining  the  value  of  salvage  serv- 
ices it  is  fair  to  consider  the  difficulty  of 
safely  handling  the  distressed  vessel  and  the 
risk  run  of  Injury  to  the  salving  vessel.  The 
Western  Pride,  (C.  C.  A.  2d  Gir.  1921)  274 
Fed.  920. 

The  primary  consideration  in  salvage  cases 
is  the  amount  of  benefit  conferred.  The  Nord 
Alexis,  (C.  C.  A.  2d  Cir.  1921)  273  Fed.  160. 


Amount  ot  award  ~«/n  general. —  In  Ths 
Bretanier,  (CCA.  4th  Cir.  1920)  267  Fed. 
178,  it  was  held  that  a  tug  worth,  with  her 
apparatus,  $175,000,  was  entitled  to  a  sal- 
vage award  of  $12,000  for  hauling  a  steam- 
ship, valued  at  $500,000  off  a  shoal  and  tow- 
ing it  a  short  distance. 

Where  barges  which  had  been  floating  with 
the  ebb  tide  in  ice  floes  became  grounded, 
it  was  held  that  a  tow  boat  which  pulled 
them  off  and  turned  them  to  safety  per- 
formed services  in  the  nature  of  salvage 
services  for  which  an  award  of  $1,500  was 
proper  although  it  appeared  that  there  was 
no  immediate  pending  disaster  to  the  barges 
and  that  the  difficulties  encountered  by  ih» 
tow  boat  were  no  more  than  she  would  have 
undertaken  in  towing  a  schooner  up  the 
harbor  on  the  afternoon  the  services  were 
rendered  at  ordinary  towing  rates.  Potter 
1?.  Payne,  (E.  D.  N.  Y.  1920)  269  Fed.  470. 

In  Bullard  17.  230,263  Feet  of  Lumber,  (& 
D.  Fla.  1920)  267  Fed.  860,  wherein  salvage 
was  asked  for  saving  lumber  from  a  wrecked 
schooner,  ^e  court  said:  ''The  work  of 
sfidving  the  lumber  appears  to  have  been 
onerous  in  the  extreme,  the  men  having  to 
work  in  water  most  of  the  time,  and  con- 
tinued over  a  considerable  time,  with  a  num- 
ber of  vessels  and  their  crews  engaged.  The 
position  of  the  wrecked  schooner  was  an  ex- 
posed one,  adding  to  the  difficulties  of  the 
work  of  the  men  engaged  in  salving  the  carga 

"  Considering  all  the  circumstances  shown 
by  the  testimony,  I  am  of  opinion  that  an 
award  of  75  per  cent,  of  the  net  proceeds  of 
the  salved  property,  after  paying  the  costs 
of  the  suits,  and  the  costs  of  the  damage 
suffered  by  the  Serafina,  the  division  of  sal- 
vage to  be  made  according  to  the  wrecking 
rules,  proportioned  to  the  amount  of  lumber 
salved  by  each  vessel,  except  when  acting  in 
consort." 

"  In  some  foreign  countries  the  amoimt  or 
proportion  to  be  paid  for  salvage  services  is 
fixed  by  law.  But  in  England  and  in  this 
country  the  rate  of  salvage  compensation  is 
governed  by  no  determinate  rules  applicable 
to  all  cases.  The  proper  rate  of  compensa- 
tion is  necessarily  to  some  extent  in  the  dis- 
cretion of  the  court  on  a  just  estimate  of 
all  the  circumstances  of  the  individual  case. 
Each  case  of  salvage  is  to  be  disposed  of  on 
its  own  merits.  There  are,  however,  certain 
general  principles  which  serve  to  guide  courts 
in  the  exercise  of  their  discretion.  When 
the  risk  is  inconsiderable  and  the  servics 
slight,  the  award  should  be  little  more  than 
mere  remuneration  pro  opere  et  labore.  The 
Benjamin  A.  Van  Brunt,  (D.  C)  164  Fed. 
775.  If  the  service  is  attended  with  unusual 
danger  and  difficulty,  the  award  will  be  pro- 
portionately higher.  Luckenback  r.  Scam 
3  A  16,  (D.  C)  50  Fed.  570.  The  highest 
compensation  ordinarily  allowed  in  the  most 
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meritorious  cases  is  one  moiety,  which  is 
rarely  given  except  in  the  case  of  a  derelict. 
While  seldom  more  than  one-half  or  less 
than  one-third  is  given  there  are  many  cases 
in  which  the  award  has  been  under  5  per 
cent."  The  High  Cliflf,  (C.  C.  A.  2d  Cir. 
1921)  271  Fed.  202.  In  this  case  an  award 
of  $5,000  was  reduced  on  appeal  to  $2,000 
where  it  appeared  that  a  barge  which  broke 
loose  during  a  storm  and  when  drifting  up 
a  slip  was  taken  in  charge  by  a  tug  and 
carried  further  into  the  slip  to  a  place  of 
safety,  there  being  no  danger  and  the  time 
required  being  about  three-quarters  of  an 
hour. 

Computation  of  award. —  See  The  Copper- 
field,  (S.  D.  Fla.  1920)   208  Fed.  77. 

"  The  mere  t<nDing  to  safety  a  drifting 
barge  or  scow  is  usually  regarded  as  salvage 
service  of  a  low  order  of  merit,  and  is  com- 
pensated by  a  small  award."  The  High  Cliff, 
(C.  C.  A.  2d  Cir.  1921)  271  Fed.  202. 

Salvage  in  harbor, — ^"It  has  long  been 
settled  in  this  circuit  that  salvage  services 
rendered  in  harbor  cases,  where  tugs  are 
abundant  and  on  the  ground  or  near  by  are 
not  services  of  a  high  order."  The  High 
Cliff,   (C.  C.  A.  2d  Cir.  1921)  271  Fed.  202. 

Effect  of  retention  by  captain  of  articlea 
taken  from  wreck, —  Where  the  captain  of  a 
salving  vessel  retained  certain  nautical  in- 
struments, books  and  papers  and  a  small 
loot  taken  from  the  wreck  until  after  answer 
filed  by  the  claimant  the  court  declared  that 


while  "the  evidence  is  such  that  I  can  visit 
this  conduct  upon  the  other  salvors,  it  is 
necessary  that  the  court  should  visit  it  upon 
the  guilty  party,  and  this  I  do  by  depriving 
the  master  of  the  tug  of  all  participation  in 
the  salvage  awarded  the  crew;  the  master's 
share  to  inure  to  the  benefit  of  the  claimants 
of  the  schooner  and  cargo,  in  prpportion  to 
the  value  of  each  as  found  above."  The  Cop- 
perfield,  (S.  D.  Fla.  1920)  268  Fed.  77. 

Interest, —  The  allowance  of  interest  on  a 
salvage  award  is  within  the  discretion  of  the 
trial  court.  Maru  Nav.  Co.  r.  Societa  Com- 
merciale,  etc.,  (D.  C.  Md.  1921)  271  Fed.  97. 

Rights  of  members  of  crew. —  The  mem- 
bers of  a  crew  have  an  independent  right  ac- 
corded them  by  law  for  salvage,  are  entitled 
to  a  maritime  lien  as  protection  and  may 
maintain  an  action  in  personam  to  the  ex- 
tent of  their  lien  for  salving  services.  Jacob- 
son  v.  Panama  R.  Co.,  (CCA.  2d  Cir.  1920) 
266  Fed.  944. 

Vol.  IX,  p.  122,  sec.  5.     [First  ed., 

1914  Supp.,  p.  385.] 

Government  owned  vessels. —  The  fact  that 
both  vessels  were  government  owned  ships 
and  under  the  control  of  the  Emergency 
Fleet  Corporation  has  been  held  not  enough 
to  deprive  the  master  and  crew  of  the  salving 
vessel  of  compensation  for  salving  services. 
Jacobson  v.  Panama  R.  Co.,  (C.  C.  A.  2d 
Cir.  1920)  266  Fed.  344. 
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Vol.  IX,  p.  139,  sec.  4511.     [First 

ed.,  voL  VI,  p.  853.] 

Scope  of  section. —  This  section  and  amend- 
ments and  the  form  provided  in  the  schedule 
annexed  and  R.  8.  sec.  4530  [9  Fed.  Stat. 
Ann.  (2d  ed.)  158]  and  its  amendments  for 
the  protection  of  seamen,  relate  to  the  voy- 
age and  impose  duties  on  the  ship  and  sea- 
men for  the  voyage.  "Neither  can  renounce 
those  duties  during  the  voyage.  These  stat- 
utes on  their  face,  and  the  judicial  construc- 
tion given  them,  leave  no  doubt  of  these 
conclusions:  (1)  The  master  cannot  dis- 
charge the  crew,  and  the  crew  cannot  de- 
mand wages  in  full,  until  the  end  of  the 
voyage;  (2)  the  end  of  the  voyage  is  not  a 
port  of  distress,  but  the  port  of  destination; 
(3)  seamen  are  boimd  to  serve  until  the 
voyage  ends  in  the  port  of  destination,  un- 
less there  has  been  a  breach  of  the  contract 
by  the  master  as  to  the  time  of  the  voyage 
or  in  some  other  material  particular;  (4)  ex- 
tension of  the  time  of  the  voyage  by  intention 
or  neglect  of^  the  master  is  such  breach  of 
the  contract  as  entitles  the  seamen  to  demand 
their  release  on  that  ground  in  any  safe 
port;    (5)    but  extension  of  the  voyage  be- 


yond the  time  mentioned  in  the  contract,  due 
to  perils  of  the  sea  which  the  master  or 
owner  could  not  be  reasonably  expected  to 
guard  against,  is  not  a  breach  of  the  con- 
tract as  to  time,  and  does  not  warrant  sea- 
men in  leaving  the  vessel  or  demanding 
wages  in  full  before  reaching  the  port  of 
destination;  (6)  on  the  other  hand,  seamen 
are  entitled  to  their  wages  and  discharge 
when  the  ship  reaches  the  port  of  destination 
before  the  expiration  of  the  stipulated  time 
of  the  voyage."  Hamilton  v,  U.  S.,  (C.  C. 
A.  4th  Cir.  1920)  268  Fed.  15. 

Nature  and  construction  of  shipping 
articles. —  "Shipping  articles  are  mercantile 
documents,  and  are  entitled  to  a  liberal  con- 
struction in  order  to  accomplish  the  purpose 
the  parties  had  in  mind.  They  are  not  to  be 
scrutinized  as  if  they  were  legal  pleadings." 
U.  S.  V.  Westwood,  (C.  C.  A.  4th  Cir.  1920) 
266  Fed.  696. 

Requirements  of  articles — f  Baggage  must 
be  specified, —  It  is  required  that  the  articles 
a  seaman  is  asked  to  sign  shall  tell  him  in 
general  terms,  at  least,  what  kind  of  a  voy- 
age the  master  is  then  planning  to  under- 
take, reserving  on  their  face,  if  need  be, 
sufficient 'latitude  for  the  changes  which  may 
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subsequently  arise  from  tlie  exigencies  of  a 
BUQcessful  participation  in  the  world's  carry- 
ing trade.  U.  S.  v.  Westwood,  (C.  C.  A. 
4th  Clr.  1920)  266  Fed.  696. 

Duration  of  voyage  —  Extension  of  time, — 
Seamen  are  bound  to  serve  until  the  voyage 
ends  in  the  port  of  destination,  unless  there 
has  been  a  breach  of  the  contract  by  the 
master  as  to  the  time  of  the  voyage  or  in 
some  other  material  particular. 

Extension  of  the  time  of  the  voyage  by 
intention  or  neglect  of  the  master  is  such 
breach  of  the  contract  as  entitles  the  seamen 
to  demand  their  release  on  that  ground  in 
any  safe  port. 

But  extension  of  the  voyage  beyond  the 
time  mentioned  in  the  contract,  due  to  perils 
of  the  sea  which  the  master  or  owner  could 
not  be  reasonably  expected  to  guard  against, 
is  not  a  breach  of  the  contract  as  to  time, 
and  does  not  warrant  seamen  in  leaving  the 
vessel  or  demanding  wages  in  full  before 
reaching  the  port  of  destination. 

If,  however,  the  voyage  cannot  be  com- 
pleted, or  is  ended  by  mutual  agreement,  the 
former  articles  are  of  no  effect  upon  the 
future  status  of  the  crew,  who  are  free  to 
maKe  a  new  agreement  with  the  captain,  if 
he  has  the  authority  so  to  do.  Shanley  v. 
U.  S.,  (E.  D.  N.  Y.  1921)  274  Fed.  691. 

Employment  and  discharge  of  seamen. — 
The  master  virtute  officii  employs  and  dis- 
charges seamen.  Hughes  v.  Southern  Pac. 
Co.,  (S.  D.  N.  Y.  1918)  274  Fed.  876. 

Vol.  IX,  p.  153,  sec.  4527.    [First 

ed.,  vol.  VI,  p.  864.] 

Seamen  in  coastwise  trade. —  The  master 
and  seamen  may  voluntarily  use  shipping 
articles  in  the  shipping  of  seamen  for  the 
coastwise  trade  in  which  case  the  provisions 
of  this  section  apply.  Hughes  v.  Southern 
Pac.  Co.,  (S.  D.  N.  Y.  1918)  274  Fed.  876. 

Vol.  IX,  p.  156,  sec.  4529.    [First 

ed.,  1916  Supp.,  p.  227.] 

Construction. —  The  section  is  penal  and 
the  right  stricti  juris.  Petterson  v.  U.  S., 
(S.  D.  N.  Y.  1921)  274  Fed.  1000. 

Applicability. —  It  has  been  held  that  this 
section  is  not  applicable  to  foreign  vessels. 
The  City  of  Norwich,  (E.  D.  N.  Y.  1921)  273 
Fed.  304. 

Seamen  as  wards  of  court. —  "  Seamen  are 
wards  of  the  courts,  no  doubt,  and  are  pro- 
tected against  their  own  carelessness.  The 
statutes,  especially  the  revision  of  1915,  show 
an  increased  solicitude  for  their  welfare, 
which  courts  have  no  right  to  view  with 
jealousy.  Still  they  remain  in  some  measure 
persons  sui  juris,  and  there  is  neither  jus- 
tice nor  policy  in  aiding  them  to  catch  at  pen- 
alties, where  they  have  suffered  no  wrongs.** 
Petterson  t\  U.  S.,  (S.  D.  N.  Y.  1921)  274 
Fed.  1000. 

**  Without  sufficient  canse.** — Where  a  mas- 


ter refuses  to  pay  seamen  their  wages  *  with- 
out sufficient  cause,"  a  payment  of  full 
wages  subsequently  made  to  them  should  be 
credited  as  part  payment  of  the  penalty  pro- 
vided for  in  the  statute.  Vincent  r.  U.  S., 
(C.  C.  A.  9th  Cir.  1921)   272  Fed.  889. 

Where  seamen  signed  shipping  articles  at 
the  port  of  San  Francisco  to  Manila  for 
final  discharge,  it  was  held  on  a  libel  for 
the  penalty  that  they  were  entitled  to  their 
discharge  at  Manila  and  that  there  was  ab- 
sence of  a  fair  ground  of  dispute  though  the 
insular  collector  of  customs,  acting  as  riiip- 
ping  commissioner,  wrote  a  letter  stating: 
'*  Whereupon  the  master  thereof  rated  the 
said  seamen  as  such  deserters,  and  this  office 
so  confirms."  This  being  construed  as  mean- 
ing that  the  collector  merely  confirmed  the 
fact  that  the  master  rated  the  men  as  desert- 
ers. Vincent  v.  U.  S.,  (C.  C.  A.  0th  Or. 
1921)   272  Fed.  889. 

Sufficient  cauie  —  Attachment  against 
wages, — An  attachment  under  a  state  statute 
is  not  "sufficient  cause"  under  this  section 
for  withholding  a  seaman's  wages.  Burns  r. 
Fred.  L.  Davis  Co.,  (C.  C.  A.  Ist  Cir.  1921) 
271    Fed.  439. 

Evidence  insufficient  to  show  discharge.— 
In  Petterson  f.  U.  S.,  (S.  D.  N.  Y.  1921) 
274  Fed.  1000,  it  was  held  that  an  agree- 
ment to  an  extension  of  the  articles  and  a 
«*eturn  to  the  ship  after  a  demand  for  pay 
and  a  refusal  to  be  responsible  for  the  safety 
of  the  ship,  followed  by  payment  and  a 
month's  bonus  together  with  the  giving  of  a 
release  at  the  end  of  the  extended  Toyage. 
did  not  show  a  discharge  before  the  articles 
for  extension  were  signed. 

Vol.  iX,  p.  158,  sec.  4530.    [First 

ed.,  1916  Supp.,  p.  228.] 
Duties  impoied  on  ship  and  teamen.— 
R.  S.  sec.  4511  [9  Fed.  fiUt.  Ann.  (2d  ed.) 
139]  and  amendments  and  the  form  pro- 
vided in  the  schedule  annexed  and  this  sec- 
tion and  its  amendments  for  the  protection 
of  seamen,  relate  to  the  voyage  and  impose 
duties  on  the  ship  and  seamen  for  the  voy- 
age. ''Neither  can  renounce  those  duties 
during  the  voyage.  These  statutes  on  their 
face,  and  the  judicial  construction  ^iven 
them,  leave  no  doubt  of  these  conclusions: 
(1)  The  master  cannot  discharge  the  crew, 
and  the  crew  cannot  demand  wages  in  full, 
until  the  end  of  the  voyage;  (2)  the  end  of 
the  voyage  is  not  a  port  of  distress,  but  the 
port  of  destination;  (3)  seamen  are  bound  to 
fierve  until  the  voyage  ends  in  the  port  of 
destination,  unless  there  has  been  a  breach 
of  the  contract  by  the  master  as  to  the  time 
of  the  voyage  or  in  some  other  material  par- 
ticular; (4)  extension  of  the  time  of  the 
voyage  by  intention  or  neglect  of  the  master 
is  such  breach  of  the  contract  as  entitles  the 
seamen  to  demand  their  release  on  that  ground 
in  any  safe  port;  (5)  but  extension  <^  the 
voyage   beyond   the   time  mentioned   in  tht 
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contract,  due  to  perils  of  the  sea  which  the 
master  or  owner  could  not  be  reasonably 
expected  to  guard  against,  is  not  a  breach  of 
the  contract  as  to  time,  and  does  not  war- 
rant seamen  in  leaving  the  vessel  or  demand- 
ing wages  in  full  before  reaching  the  port  of 
destination;  (0)  on  the  other  hand,  seamen 
are  entitled  to  their  wages  and  discharge 
when  the  ship  reaches  the  port  of  destination 
before  the  expiration  of  the  stipulated  time 
of  the  voyage."  Hamilton  r.  U.  S.,  (C.  C 
A.  4th  C?ir.  1»20)    269  Fed.  15. 

SiCht  to  one-half  wages  —  Oenerally. — 
Under  this  section  seamen  making  a  demand 
of  the  master  are  entitled  to  one-half  oi  the 
wages  earned  ard  still  unpaid.  Low  Ling 
fling  t?.  Standard  Transp.  Co.,  (S.  D.  N.  Y. 
1921)    274  Fed.  1017. 

Necessity  of  demand, —  "The  statute  au- 
thorizing this  libel  presupposes  a  reasonable 
demand  (The  Pinna,  265  Fed.  642,  1&7  C.  G. 
A*  18)  plainly  made.  It  must  be  plainly 
made,  in  order  that  the  shipmaster  may 
know  exactly  what  is  demanded  of  him;  for 
by  the  statute,  if  he  refuses  half  wages, 
whole  wages  instantly  become  due,  together 
with  po<^9ible  damages.  Where  such  import- 
ant consequences  hinge  upon  the  making  of 
•a  demand,  it  is  obvious  that  clearness  both  in 
language  and  in  proof  is  due  from  those 
who  rely  upon  it.*'  The  Hougomont,  (C.  C. 
A.  2d  Cir.  1921)  272  Fed.  8B1. 

AfMntnt. —  To  the  same  effect  as  the  orig- 
inal annotation,  see  The  Hougomont,  (€.  0. 
A.  Sd.  Cir.  1921)    272  Fed.  881. 

Waiver. —  In  The  Hougomont,  (C.  C.  A. 
fid  Cir.  1921)  272  Fed.  881,  the  rights  of 
eeamen  as  libelantts  were  held  to  be  defeated 
hy  waiver  arising  from  the  receipt  by  the 
seamen  of  payments  after  demand  for  half 
wages  and  by  remaining  on  board  the  ship 
after  like  wa£  filed  and  performing  services. 

Vol.  IX,  p.  179,  sec.  12.     [First  ed., 

1916  Supp.,  p.  233.] 

Fisherman's  wages.— A  state  statute  ex- 
cluding fishermen  from  an  exemption  from 
garnishment  accorded  seamen,  is  invalid  as 
this  section  expressly  states  that  its  pro- 
visions shall  "apply  to  fishermen  employed 
on  fishing  vessels  as  well  as  to  seamen  '*  and 
the  power  of  Congress  being  paramount  the 
etate  statute  must  give  way.  Bums  i/.  Fred 
li.  Davis  Co.,  (C.  C.  A  1st  Cir.  1921)  271 
Fed.  439. 

Vol.  IX,  p.  180,  sec.  20.     [First  ed., 

1W6  Supp.,  p.  250.] 

**  Seamen  liaving  command." — lA  foreman 
Slaving  direct  command  of  the  work  in  hand 
and  of  the  men  is  not  a  fellow  servant  of  a 
teaman  under  his  authority.  George  Leary 
Constr.  Co.  v.  Matson,  (C.  C.  A.  4th  Cir. 
1921)   272  Fed.  461. 

'Negligence  in  selection  of  appliances  and 
appurtenances. —  Since  under  the  statute  the 
master  of  the  vessel,  or  seaman  in  command, 
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is  not  a  fellow  aervant  of  those  under  his 
authority,  his  selection  and  supply  of  the 
appliance  and  appurtenances  used  for  the 
service  on  the  ship  under  his  direction  ia  the 
selection  and  supply  of  the  owner,  and  for 
injury  to  a  seaman  due  to  negligence  in  sudi 
selection  and  supply  the  owner  is  liable  for 
full  indemnity  for  Uie  injury.  George  Leary 
Constr.  Co.  i\  Matson,  (C.  C.  A.  4th  Cir, 
1921)   272  Fed.  461. 

Vol.  IX,  p.  181,  sec.  4549.    [First 

ed.,  vol.  VI,  p.  884.] 

Mode  of  discharge. — ^A  seaman  when  dii^ 
charged  must  be  discharged  before  a^ shipping 
commissioner.  Any  other  discharge  is  wrong- 
ful. Hughes  V.  Southern  Pac.  Co,,  (S.  D. 
N.  Y.  1918)  274  Fed.  876. 

Vol.  IX,  p.  182,  sec.  4552.    [First 

ed.,  vol.  VI,  p.  885.] 

Release  —  Conohtsweness.-^  Where  a  dis- 
pute as  to  the  rate  of  wages  was  taken  b» 
fore  the  shipping  commissioner  at  the  end 
of  the  voyage  but  he  apparently  did  not  ge 
into  the  merite  of  the  claim  by  the  crew  wt 
denied  it  aa  a  matter  of  course,  a  release 
signed  under  such  circumstances  cannot  M 
used  as  a  receipt  in  fulL  Shanley  v,  U.  S^ 
(E.  D.  N.  Y.  1921)  274  Fed.  691. 

Mistake  in  signing^-r-ln  Pacific  Mail  Steam- 
ship Co.  V,  Lucas,  (C.  C.  A.  9th  Cir.  1920> 
264  Fed.  933,  it  was  held  under  the  evidence 
that  a  seaman  neither  sought  nor  desired  a 
discharge,  that  he  was  only  asked  to  sitfn 
for  his  wages  and  did  not  know  that  ne 
signed  a  release,  and  that  the  alleged  dis^ 
charge  could  not  be  sustained  because  it  waa 
not  fully  explained  to  him. 

Wages  where  seaman  beiM>niei  aide — ^A  sea- 
man who  falls  sick  on  a  voyage  ia  entitled 
to  recover  his  full  wages  for  the  trip  for 
which  he  was  engaged,  and  the  necessary  ex- 
pense incurred  in  his  cure.  Pacific  Mail 
Steamship  Co.  v.  Lucas,  {C.  C.  A  9th  Cir. 
1920)  264  Fed.  938. 

Vol.  IX,  p.  185,  sec.  4556.    [First 

ed.,  vol.  VI,  p.  887.] 

Duty  of  seamen  at  to  tenring. —  The  'Im- 
portance of  obedience  and  discipline  on  a 
ehip,  to  the  end  that  it  may  proceed  on  its 
voyage,  imposes  on  the  crew,  after  they  have 
commenced  the  voyage,  the  duty  to  nsesrea- 
sonable  means  to  ascertain  the  actual  con- 
dition of  the  vessel,  including,  a  resurv^,  if 
that  be  practicable,  before  refusal  to  serve 
for  unseaworthiness.  .  .  .  But  they  are  not 
bound  to  serve  "on^  a  vessel  which  is  unsea- 
worthy,  and  tjiey.  ghould  be  acquitted  of  the 
charge  of  desertion  or  revolt,  or  endeavor  to 
revoit,  if  in  apprehension  of  danger  they 
leave  the  ship  or  refuse  to  serve,  asserting 
and  believing  on  reasonable  grounds  that  the 
ship  is  unseaworthy,  although  it  may  turn 
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out  on  further  close  investigation  that  it  was 
in  fact  seaworthy,  for  reasonable  appre- 
hension of  loss  of  life  or  limb  is  set  above 
delay  of  the  vessel.  Hamilton  v.  U.  S.,  (G. 
C.  A.  4th  Gir.  1920)  268  Fed.  16. 

Vol.  IX,  p.  201,  sec.  4577.    [First 

ed.,  vol.  VI,  p.  901.] 

Aliens.— An  alien  who  is  employed  as  a 
seaman  on  an  American  vessel  and  who  has 
been  discharged  at  a  foreign  port  because  of 
sickness,  is  entitled  under  this  section  to  be 
returned  to  the  United  States.  The  Santa 
£lena»  (S.  D.  N.  Y.  1920)  271  Fed.  347. 

Vol.  iX,  p.  203,  sec.  4580.    [First 

ed.,  vol.  VI,  p.  902.] 

Justification  for  discharge  —  OeneraUy. — 
Just  grounds  for  the  discharge  of  a  seaman 
by  the  master  must  be  shown.     Mattes  v. 
Standard  Transp.  Co.,    (S.  D.  N.  Y.   1921) 
274  Fed.  1019. 

What  constitutes  a  discharge. —  Where  at 
a  port  which  was  not  the  port  of  final  dis- 
charge the  men  were  not  requested  to  con- 
tinue on  the  voyage  under  the  articles  but 
were  requested  to  sign  new  articles  for  a  new 
Toyage,  which  they  refused  to  do,  it  was 
held  that  the  vessel  by  its  own  conduct  fixed 
the  status  of  the  men  with  relation  to  the 
proceeding  before  the  court,  and  that  they 
were  entitled  to  their  wages  and  transporta- 
tion to  the  port  from  which  they  sailed,  if 
they  so  desired.  Jenkins  v.  U.  S.  Emergency 
Fleet  Corp.,  (W.  D.  Wash.  1920)  268  Fed. 
870. 

Approval  of  oo&aul. —  "It  is  hornbook  law 
for  masters  that  discharges  must  be  ap- 
proved by  consuls  and  the  law  of  the  United 
States  is  in  substance  the  same."  Mattes  v. 
Standard  Transp.  Co.,  (6.  D.  N.  Y.  1921)  274 
Fed.  1019. 


Vol.  IX,  p.  205,  sec.  4581.    [First 

ed.,  vol.  VI,  p.  904;  1916  Supp., 

p.  251.] 

Seaman  diacharged  by  consent. — ^A  seaman 
who  is  discharf^ed  by  voluntary  consent  be- 
fore a  consul  is  not  entitled  to  a  montVa 
bonus.  Patterson  «.  U.  S.,  (S.  D.  N.  Y.  1921) 
274  Fed.  1000. 

Disease  contracted  by  teaman  througli  hia 
own  fault.— "It  is  well  settled  that,  while 
the  vessel  is  liable  for  the  cure  and  mainte- 
nance of  a  sailor  who  is  taken  ill  while  serv- 
ing the  vessel,  she  is  not  liable  for  such  main- 
tenance and  cure  when  the  disease  was  con- 
tracted h'om  the  indulgence  by  the  sailor  in 
case  of  gross  indiscretion,  or  indulging  his 
own  vices."  The  ConisclifT,  (S.  D.  Ala.  1920) 
266  Fed.  959. 

Vol.  IX,  p.  215,  sec  4596.    [First 

ed.,  1916  Supp.,  p.  230.] 

Scope  of  section. —  This  section  relates  to 
mere  ordinary  disobedience  or  neglect  of  duty 
by  one  of  several  seamen.  Hamilton  v.  U.  S^, 
(C.  C.  A.  4th  Cir.  1920)  268  Fed.  15. 

Desertion  —  What  con9tituie9. —  To  consti- 
tute "desertion"  in  the  sense  of  the  word 
used  in  this  section  the  seaman  must  quit 
the  ship  and  her  service,  not  only  without 
leave,  but  without  justifiable  cause,  and  with 
intent  not  again  to  return  to  duty  on  the  ves- 
sel. The  Margaret  Spencer,  (S.  D.  Fla.  1921) 
274  Fed.  930,  wherein  a  cook  was  held  to  be 
guilty  of  desertion  where,  following  what  he 
claimed  was  an  unreasonable  delay  in  the 
delivery  of  his  mail,  he  cursed  and  abused 
the  master,  refused  to  obey  orders  and,  on  hia 
discharge  from  arrest  by  the  harbor  police, 
refused  to  return  to  the  vessel  in  accordanoe 
with  the  order  of  the  vice  consul. 
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Vol.  IX,  p.  343,  sec.  14.     [First  ed., 

1909  Supp.,  p.  655.] 
Suspension  of  rules  by  war  reguUtiona. — 
The  rules  governing  the  length  of  hawsers 
established  in  pursuance  of  this  section  were 
not  suspended  as  a  result  of  war  regulations, 
particularly  where  the  violation  at  issue  oc- 
curred more  than  a  year  after  the  signing 
of  the  armistice.  The  Berkley,  (£.  D.  Va. 
1921)  271  Fed.  95. 

Vol.  IX,  p.  346,  sec.  1.     [First  ed., 
1912  Supp.,  p.  352.] 

I.  Introductory. 
III.  Person  entitled  to  lien. 
V.  "  Repairs,    supplies    or    other 
aaries." 


Vin.  Necessity   that   credit   was   given   to 
vessel. 
X.  Jurisdiction. 

I.  Intbodttctobt  (p.  347) 

Purpose  and  scope. —  In  Piedmont,  etc, 
Coal  Co.  f>.  Seaboard  Fisheries  Co.,  (1920) 
254  U.  S.  1,  41  S.  Ct.  1,  65  U.  S.  (L.  ed.)  — 
{agirming  (C.  C.  A.  Ist  Cir.  1918)  258  Fed. 
20,  165  C.  C.  A.  40),  Mr.  Justice  Brandeis 
said  that  reports  of  Congress  state  that  the 
purpose  of  this  act  was  this:  "  First,  to  do 
away  with  the  artificial  distinction  by  which 
a  maritime  lien  was  given  for  supplies  fur* 
nished  to  a  vessel  in  a  port  of  a  foreign 
country  or  state,  but  denied  where  the  sup- 
plies were  furnished  in  the  home  port  or 
state.  The  General  Smith,  4  Wlieat  438,  4 
L.  ed.   609.     Second,  to  do  away  with  the 
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doctrine  that  when  the  owner  of  a  vessel  con- 
tracts in  per9on  for  necessaries,  or  is  present 
in  the  port  when  they  are  ordered,  it  is 
presumed  that  the  materialmen  did  not  in- 
tend to  rely  upon  the  credit  of  the  vessel, 
and  that  henoe,  no  lien  arises.  The  St.  Jago. 
de  Cuba,  9  Wheat.  409,  6  L.  ed.  122.  Third, 
to  substitute  a  single  Federal  statute  for 
the  state  statutes  in  so  far  as  they  confer 
liens  for  repairs,  supplies,  and  other  neces- 
saries. Pevrouz  r.  Howard,  7  Pet.  324,  8  L. 
ed.  700.  The  reports  expressly  declare  that 
the  bill  makes  'no  change  in  the  general 
principles  of  the  law  of  maritime  liens,  but 
merely  substitutes  a  single  statute  for  the 
conflicting  state  statutes.  The  act  relieves 
the  libellant  of  the  burden  of  proving  that 
credit  was  given  to  the  ship  when  neces- 
saries are  furnished  to  her  upon  order  of 
the  owner,  but  it  in  no  way  lessens  the  ma- 
terialman's burden  pf  proving  that  the  sup- 
plies in  question  were  furnished  to  her  by 
him  upon  order  of  the  owner,  or  of  someone 
acting  by  his  authority.  The  maritime  lien 
is  a  secret  one.  It  may  operate  to  the  preju- 
dice of  prior  mortgagees  or  of  purchasers 
without  notice.  It  is  therefore  stricti  juris, 
and  will  not  be  extended  by  construction, 
analogy,  or  inference." 

This  provision  is  merely  a  statutory  decla- 
ration of  a  principle  long  recognized  in  mari- 
time jurisprudence.  The  Coaster,  (W.  D. 
Wash.  1921)  273  Fed.  609. 

The  purpose  of  this  act  was  to  give  cer- 
tainty where  uncertainty  and  conflict  of  de- 
cieion  had  arisen  on  the  question  of  the 
liability  of  a  ship  for  materials  and  service. 
The  Portland,  (C.  C.  A.  9th  Cir.  1921)  273 
Fed.  401.  The  court  said:  "  The  cases  cited 
show  how  the  courts  differed  in  their  con- 
struction, depending  upon  whether  supplies 
were  furnished  in  a  foreign  or  domestic  port, 
or  were  furnished  upon  the  credit  of  the 
representative  of  the  ship,  or  upon  the  credit 
of  the  ship,  and  whether  they  were  furnished 
upon  the  order  of  the  owner  or  the  master. 
We  shall  not  take  up  the  discussion  further 
than  to  say  that  Congress,  presumably  know- 
ing of  the  confusion,  endeavored  by  the  act 
of  1910  to  make  the  law  more  certain  by 
providing  in  effect  that  proof  that  credit  was 
given  the  ship  is  dispensed  with  in  the  first 
instance,  in  that  a  presumption  shall  obtain 
that  certain  persons  have  authority  to  pro- 
cure supplies  and  that  the  ship's  husband  or 
master  is  one  of  the  persons.  Ko  lien  accrues 
if  such  persons  did  not  have  authority  to 
bind  th^  ship,  and  such  lack  of  authority 
was  known,  or  ought  to  have  been  known, 
to  the  furnisher  of  supplies." 

This  statute  did  not  enlarge  the  subject 
matter  of  maritime  liens,  but  did  grant  a 
lien  where  labor  or  materials  (which  pre- 
viously could  have  been  the  basis  of  a  mari- 
time lien)  were  furnished  to  a  vessel,  even 
in  a  home  port  by  the  order  of  the  master, 
or  anywhere  upon  the  order  of  the  master 
or  owner,  although  no  proof  of  credit  to  the 


vessel  was  offered.  The  Harvard,  (E.  D. 
N.  y.  1920)   270  Fed.  668. 

This  act  was  intended  to  furnish  a  com- 
plete sysftem  within  itself.  "The  first  sec- 
tion gives  the  right  of  lien  to  all  who  fur- 
nish repairs  or  supplies,  without  distinction 
as  to  whether  the  vessel  is  foreign  or  do- 
mestic, and  imposing  only  the  condition  that 
they  should  be  necessaries  and  furnished  upon 
the  order  of  the  owner  or  by  some  person 
by  him  authorized,  and  provides  further  that 
this  lien  shall  be  enforced  by  a  proceeding 
in  rem,  and  exempts  the  claimant  from  any 
requirement  to  aver  or  prove  that  the*  repairs 
or  supplies  were  furnished  on  the  credit  of 
the  vessel.  Section  2  of  the  act  lists  those 
who  are  presumed  to  possess  the  required 
authority,  and  denies  such  authority  to  those 
who  are  in  physical  possession  or  charge  of 
the  vessel,  if  tiieir  possession  is  tortious  or 
unlawful.  The  third  section  somewhat  esc- 
tends  the  list  of  those  who  are  thus  pre- 
sumed to  have  authority,  but  takes  away 
the  right  of  lien  from  any  claimant  who 
knew,  or  by  the  exercise  of  reasonable  dili- 
gence might  have  learned  that  the  person  on 
whose  order  the  repairs  or  supplies  were 
furnished  was  without  authority  to  bind  the 
vessel."  The  Lord  Baltimore,  (£.  D.  Pa. 
1921)  269  Fed.  824,  wherein  the  court  fur* 
ther  said:  "A  new  statement  of  the  policy 
of  the  law  has  been  introduced.  Those  who 
make  repairs  or  furnish  needed  supplies  to 
vessels  on  the  order  of  any  one  in  apparent 
control  are  given  the  right  of  lien.  There  is 
thus  wiped  out  the  old  distinction  of  work 
done  or  sales  made  on  personal  credit,  and 
those  made  on  the  credit  of  the  vessel,  un- 
less, at  course,  the  right  of  lien  has  been 
waived.  There  is  also  wiped  out  the  other 
distinction  between  vessels  in  a  foreign  and 
in  a  home  port.  A  claimant  may  now  main- 
tain a  lien,  notwithstanding  the  fact  that  the 
person  <»i  whose  apparent  authority  the  sup- 
plies were  furnished  did  not  have  authority 
to  bind  the  vessel,  if  the  claimant  did  not 
know,  nor  could  with  reasonable  diligence 
have  found  out,  such  lack  of  authority.' 

"  The  purpose  of  this  section  was  to  alter 
the  then  existing  presumption  that  repairs, 
supplies,  or  other  necessaries  ordered  by  the 
owner  in  any  port  or  by  the  master  in  the 
home  port  were  furnished  on  the  credit  of 
the  owner,  in  the  absence  of  proof  that  credit 
was  ffiven  to  the  vessel.  The  act  gave  a 
maritime  lien  in  such  cases  on  the  vessel 
enforceable  in  rem  for  repairs,  supplies,  and 
necessaries  ordered  by  the  master  or  by  a 
person  authorized  by  him,  without  the  neces- 
sity of  proving  that  credit  was  given  to  the 
vessel."  The  Susquehanna,  (C.  C.  A.  2d  Cir. 
1920)  267  Fed.  811. 

Construction. —  "A  construction  must  be 
given  to  the  act  which  will  afford  a  practical 
working  rule  to  those  dealing  with  vessels. 
The  act  of  Congress  results  in  at  least  the 
possibility  that  one  person  may  be  called 
upon  to  pay  the  debt  of  another,  and  any  lien 
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claimant  is  charged  with  notice  of  this  pos- 
sible result.  A  consequence  is  that  the  act 
must  be  strictly  construed,  and  the  claimant 
must  do  his  part-  to  minimize  the  danger  of 
fluch  a  result.  At  the  same  time  the  act 
must  be  given  such  a  construction  as  not  to 
defeat  its  main  purpose,  which  is  to  enable 
those  in  charge  of  a  vessel  to  obtain  all 
necessary  supplies."  The  Lord  Baltimore, 
(E.  D.  Pa.  1921)  269  Fed.  824. 

"  Order  "  and  **  procure." —  In  The  Port- 
land, (C.  C.  A.  9th  Cir.  1921)  273  Fed.  401, 
the  court  said  regarding  the  meaning  of  these 
words:  "Appellant  puts  special  stress  upoii 
the  fact  that  there  was  a  general  contract 
between  libelant  and  the  charterer  to  buy  fuel 
oil  used  by  the  charterer  in  operating  its 
ships,  and  that  the  charterer  therein  agreed 
to  provide  and  pay  for  the  fuel  oil  used  by 
the  ship,  and  says  that  the  oil  was  in  fact 
*  prdtured '  by  the  charterer  under  a  personal 
Ysontract  obligating  libelant  to  furnish  the 
same.  It  is  to  be  noted  that  section  1  of 
the  act  uses  the  words  'upon  the  order' 
of  the  owner,  while  section  2  declares  what 
persons  shall  be  presumed  to  have  authority 
from  the  owner  *  to  procure '  supplies,  and  in 
section  3  we  find  the  words  *  person  order- 
ing the  repaire,*^  etc.  We  cannot  perceive, 
however,  that  the  words  *  order '  and  *  pro- 
cure' were  used  with  different  significance. 
Fuel  furnished  by  a  person  upon  the  order 
of  the  master  is  equivalent  to  fuel  which 
the  master  has  authority  to  procure.  The 
first  section  confers  the  right  of  lien  where 
the  furnishing  is  done  on  order;  the  second 
defines  those  who  are  presumed  to  have  au- 
thority to  obtain  the  fuel." 

The'  presumption  of  the  statute  may  be 
removed  and  the  right  of  lien  based  on  it 
destroyed  by  proof  which  overcomes  it.  The 
CoaeteV,  (W.  D.  Wash.  1921)  273  Fed.  609. 

III.  Pebson  Bwtitled  to  IffEN  (p.  348) 

In  general. — *'  No  one  with  knowledge  that 
fuel  or  supplies  are  ordered  by  one  without 
authority  acquires  a  lien,  and  one  cognizant 
of  circumstances  which  suggest  inquiry  may 
not  close  his  eyes  and  avail  himself  of  pre- 
sumptions of  the  law.  Under  these  circum- 
stances a  lien  may  not  be  impressed."  The 
Coaster,  (W.  D.  Wash.  1921)  273  Fed.  609. 

Duty  of  person  claiming  lien:-;— '' Every 
claimant  is  bound  to  know  that  the  supplies 
are  in  fact  for  the  vessel  and  in  fact  reached 
it;  he  is  further  put  on  guard  to  know  that 
the  supplies  are  such  as  are  ordinarily  re- 
quired on  board  a  vessel,  and.  in  this  sense 
reasonably  necessary,  and  he  must  further, 
at  his  peril,  make  sure  that  the  person  order- 
ing these  supplies  Is  clothed  with  either  the 
actual  or  the  apparent  authority  to  bind  the 
vessel.  When  these  features  are  present,  the 
claimant  may  safely  sell  in  reliance  upon  his 
right  of  lien.  If  any  of  them  are  absent,  he 
is  left  to  his  other  rights  and  remedies." 
The  Lord  Baltimore,  (E.  D.  Pa.  1921)  269 
Fed.  824. 


V.  *'  Repaibs,  Supplies  or  Otbbb  Nec«»- 
S ARIES  **    (p.  349) 

In  general.— i  There  is  no  hard  and  fast 
definition  of  "  supplies  or  other  necessaries  " 
in  the  maritime  law  as  declared  by  the  Act 
of  June  23,  1910.  The  test  of  what  is  neces- 
sary is  what  is  reasonably  needed  in  the 
ship's  business.  The  Penn,  (C.  C.  A.  3d  Cir. 
1921)  273  Fed.  990. 

Work  and  materials  furnished  in  **  repair- 
ing, altering,  enlarging  and  improving  the 
vessel's  carrying  capacity  "  in  order  to  fit  it 
for  the  service  which  was  desired  while  the 
boat  was  temporarily  withdrawn  from  serv- 
ice, but  while  afloat  and  in  no  way  removed 
from  its  maritime  character  and  surround- 
ings are  of  a  maritime  nature  for  which  a 
lien  is  given  by  this  section.  The  Harvard, 
(E.  D.  N.  Y.  1920)  270  Fed.  668. 

What  constitutes  necessariea — "No  hard 
and  fast  definition  of  '  necessaries '  can  be 
given.  When  supplies  are  furnished  to  a 
ship  on  the  order  of  one  in  apparent  author- 
ity, whatever  comes  within  the  reasonable 
requirements,  not  of  a  ship,  but  of  the  ship 
to  which  furnished,  are  necessaries.  The  test 
is  whether  in  kind  and  quantity  what  is  fur- 
nished is  within  Che  reasonable  needs  of  the 
ship^s  business. 

"In  every  instance  of  the  furnishing  of 
supplies,  the  situation  speaks  for  itself  to 
tell  the  claimant  whether  he  has  a  right  ol 
lien.  '  Res  ipsa  loquitur.'  We  must,  how- 
ever, know  what  the  res  is  which  is  speaking. 
The  ship  tells  the  story  of  what  she  does. 
The  thing  to  be  supplied  informs  the  claim* 
ant  of  whether  or  not  it  is  reasonably  within 
the  ship's  requirements.  By  holding  that 
whatever  is  reasonably  within  the  require- 
ments of  the  ship  are  necessaries,  it  is  not 
intended  to  rule  that  the  owner  assumes  the 
burden  of  proving  a  negative.  The  lien  is 
based  upon  the  theory  or  presumption  that 
the  supplies  are  furnished  to  the  ship  and 
for  the  ship  on  the  order  of  the  owner.  The 
natural  inference  is  that  the  ship  had  need 
of  them,  unless  something  else  appears.  In 
the  absence  of  anything  contradict(Mry  of  this, 
a  finding  of  necessaries  is  prima  facie  called 
for  and  may  be  made."  The  Lord  Balti- 
more, (E.  D.  Pa.  1921)  269  Fed.  824. 

CoaL — ^A  dealer  furnishing  coal  to  a  vessel 
is  entitled  to  a  lien  under  this  section.  The 
Dana,  (E.  D.  N.  T.  1921)  271  Fed.  366; 
The  Castor,  <E.  D.  K  T.  1920)  267  Fed.  606. 

Gasoline  r^ularly  furnished  to  a  nnitor 
boat  on  orders  from  her  captain  the  bills  for 
which  are  paid  by  the  owner  Without  ques* 
tion,  entitles  the  dealer  so  furnishing  to  a 
maritime  lien  under  this  section.  The  Nors- 
man,  (B.  D.  N.  Y.  1921)  271  Fed.  15. 

Supplies  for  ship's  restaurant. —  Supplies 
for  the  restaurant  of  a  passenger  ship  are 
necessaries  within  the  maritime  sense,  for 
which  a  maritime  lien  against  the  ship  can 
be  maintained.  The  Penn,  (C.  C.  A.  3d  Cir. 
1921)  273  Fed.  990. 


SHIPPING  AND  NAVIGATION 


773 


CoBstmctioii  work. —  Where  the  work  per- 
formed and  material  furnished  are  clearly  in 
the  nature  of  construction  and  have  no  re- 
lation to  trade  and  commerce  no  right  to  » 
maritime  lien  exists.  Thus,  work  and  ma- 
terial furnished  in  converting  a  war  vessel 
purchased  from  the  goremment  into  a  fishing 
vessel  has  been  held  to  be  in  the  nature  of 
construction  work  for  which  no  lien  is  given. 
The  Geo.  L.  Harvey,  (W.  D.  Wash.  1921) 
£73  Fed.  972. 

Reconstniction  work. —  It  has  been  held 
that  a  lien  is  not  created  by  this  section 
where  the  work  partakes  of  the  character  of 
reconstruction  work  rather  than  repair.  The 
Susquehanna,  (C.  C.  A.  2d  Cir.  1920)  267 
Fed.  811. 

Identity  of  vessel  lost. — ^Where  the  identity 
of  a  car  float  was  completely  lost  by  its  con- 
version into  an  amusement  steamer  it  was 
held  that  no  maritime  lien  was  created  on 
the  ground  of  repairs  or  supplies  furnished. 
The  Jack-OLantern,  (D.  C.  Mass.'  1920)  266 
Fed.  562. 

VIII.  Necbssitt  That  CJremt  Wab  Qiten 
TO  Vessel  (p.  952) 

In  general. —  To  same  effect  as  original  an- 
notation, see  The  Charles  A.  Day,  (D.  C.  Me. 
1020)   265  Fed.  422. 

Supplies  famished  to  corporation  owning 
yeaaels. —  No  part  of  coal  delivered  to  » 
corporation  owning  both  factories  and  a  fleet 
of  fishing  steamers,  in  pursuance  of  a  con- 
tract to  furnish  such  corporation  with  its 
season's  supply,  and  thereafter  by  such  cor- 
poration distributed  in  ita  discretion  to  ita 
vessels  and  factories,  can  be  said  to  have 
been  furnished  by  the  seller  to  the  vessels 
upon  the  order  of  the  owner,  within  the  mean- 
ing of  giving  a  maritime  lien  upon  a  vessel 
for  supplies  so  furnished  without  proof  that 
credit  wae  given  to  the  vessel,  although  the 
use  of  the  greater  part  of  the  coal  by  the 
vessels  of  the  fleet  was  a  use  which  was 
contemplated  by  the  parties  at  the  time  of 
the  purchase,  and  although  both  parties 
understood  that  the  law  would  afford  a  lien 
on  the  vessels  for  the  purchase  price.  Pied- 
mont, etc.,  Coal  Co.  v.  Seaboard  Fisheries 
Co.,  (1920)  264  U.  S.  1,  41  S.  Ct.  1,  66 
U.  S.,  (L.  ©d.)  —  {affirming  (C.  C.  A.  1st 
Cir.  1918)  253  Fed.  20,  166  C.  C.  A.  40) 
wherein  the  court  said:  ''To  hold  that  a 
lien  for  the  unpaid  purchase  price  of  sup- 
plies arises  in  favor  of  the  seller  merely  be- 
cause the  purchaser,  who  is  the  owner  of  a 
vessel,  subsequently  appropriates  the  supplies 
to  her  use,  would  involve  abandonment  of  the 
principles  upon  which  maritime  liens  rest, 
and  the  substitution  therefor  of  the  very  dif- 
ferent principle  which  underlies  mechanics' 
and  materialmen's  liens  on  hooaes  and  other 
structures.  The  former  had  ita  origin  in 
desire  to  protect  the  ship;  the  latter  nminly 
in  desire  to  protect  those  who  furnish  work 
and  materials.  The  maritime  lien  developed 
aa  a  neceeaary  incident  of  the  operation  of 


vesseb.  The  ship's  function  is  to  move  from 
place  to  place.  She  is  peculiarly  subject  to 
vicissitudes  which  would  compel  abandon- 
ment of  vessel  or  voyage,  unless  repairs  and 
supplies  were  promptly  furnished.  Since  she 
is  usually  absent  from  the  home  port,  remote 
from  the  residence  of  her  owners,  and  with- 
out any  large  amount  of  money,  it  is  essential 
that  ehe  should  be  self-reliant, —  that  she 
should  be  ab!e  to  obtain  upon  her  own  ac- 
count needed  repairs  and  supplies.  The 
recognition  by  the  law  of  such  inherent 
power  did  not  involve  any  new  legal  con- 
ception, since  the  ship  had  been  treated  in 
other  connections  as  an  entity  capable  of 
entering  into  relations  with  others,  of  acting 
independently,  and  of  becoming  responsible 
for  her  acts.  Because  the  ship's  need  was 
the  source  of  the  maritime  lien,  it  could 
arise  only  if  the  repairs  or  supplies  were 
necessary;  if  the  pledge  of  her  credit  was 
necessary  to  the  obtaining  of  them;  if  they 
were  actually  obtained;  and  if  they  were 
furnished  upon  her  credit.  The  mechanic's 
and  materialman's  lien,  on  the  other  hand, 
attaches  ordinarily  although  the  labor 
and  material  cannot  be  said  to  have  been 
necessary;  although  at  the  time  they 
were  furnished  there  was  no  thought  of 
obtaining  security  upon  the  building;  and 
although  the  credit  of  the  owner  or  of  others 
had  in  fact  been  relied  upon.  The  principle 
upon  which  the  mechanic's  lien  rests  is,  in 
a  sense,  that  of  unjust  enrichment.  Ordi- 
narily, it  is  the  equity  arising  from  assumed 
enhancement  in  value  resulting  from  work  or 
materials  expended  upon  the  property  with* 
out  payment  therefor  which  is  laid  hold  of  to 
protect  workmen  and  others  who,  it  is  as- 
sumed, are  especially  deserving,  would  ordi- 
narily fail  to  provide  by  agreement  for  their 
own  protection,  and  would  often  be  unable  to 
do  so." 

Supplies  furnished  under  entire  contract 
to  several  vessels. —  "While  one  vessel  of  a 
fleet  cannot  be  made  liable  under  the  etatute 
for  supplies  furnished  to  the  others,  even  if 
the  supplies  furnished  are  furnished  to  all 
upon  orders  of  the  owner  under  a  single 
contract.  Each  vessel  so  receiving  supplies 
may  be  made  liable  for  the  supplies  furnished 
to  it."  Piedmont,  etc.,  Coal  Co.  v.  Seaboard 
Fisheries  Co.,  (1920)  254  U.  S.  1,  41  S.  Ct. 
1,  65  U.  S.  (L.  ed.)  — ,  affirming  (C.  C.  A. 
1st  Cir.  1918)  253  Fed.  20,  165  C.  C.  A.  40. 

Repairs  on  boat  under  charter. —  Under 
this  section  repairs  for  ordinary  wear  and 
tear  ordered  by  a  representative  of  the  owner 
raises  the  presumption  that  they  were  ordered 
on  the  credit  of  the  vessel,  although  they 
were  ordered  and  made  at  a  time  when  the 
vessel  was  undergoing  repairs  under  contract 
with  the  charterer  whose  charter,  however, 
did  not  obligate  him  to  make  repairs  for 
ordinary  wear  and  tear.  The  No.  14  (E.  D. 
N.  Y.  1921)  271  Fed.  10.  But  a  claimant 
furnishing  supplies  to  a  vessel  must  exercise 
reasonable  diligence  to  find  out  if  the  person 
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ordering  the  repaira  is  the  owner,  and  where 
he  knows  that  the  vessel  is  under  charter  and 
he  can  by  reasonable  diligence  ascertain  the 
terms  of  the  charter  party  and  who  is  the 
owner  and  what  relation  the  person  ordering 
the  supplies  bears  to  the  owner,  his  failure 
to  so  exercise  due  diligence  will  defeat  his 
right  to  a  maritime  lien.  The  Huron,  (£.  D. 
Pa.  1921)   271  Fed.  781. 

Effect  of  changing  ehaxget  on  booka. — 
Changing  the  charge  on  the  books  of  the  libel- 
ant from  a  corporation  to  each  vessel  does  not 
operate  to  create  a  lien  on  the  vessel  where 
the  libelant  had  furnished  supplies  for  sev- 
eral years  to  the  corporation  which  had 
chartered  the  vessels.  The  Coaster,  (W.  D. 
Wash.  1921)   273  Fed.  609. 

X    Jurisdiction  (p.  353) 

An  account  admitted  or  paid  in  part  may 
be  collected  under  an  admiralty  lien,  even  if 
there  might  be  also  a  claim  at  law  or  in 
personam,  on  the  doctrine  of  estoppel  of  the 
right  to  dispute  liability  and  amount.  The 
Harvard,  (E.  D.  N.  Y.  1920)  270  Fed.  668. 

Vol.  IX,  p.  354,  sec.  Z     [First  ed., 
1912  Supp.,  p.  353.] 

Master. —  It  is  said  that  "  a  charter  party 
with  a  provision  that  charterer  shall  provide 
and  pay  for  fuel  oil  does  not  take  away  from 
the  master  the  authority  conferred  by  the 
act  upon  the  master  to  bind  the  ship.  It 
regulates  the  rights  as  between  owner  and 
charterer;  but  as  to  third  persons  the  right 
of  lien  is  not  affected."  The  Portland,  (C.  C. 
A.  9th  Cir.  1921)  273  Fed.  401. 

The  managing  officer  of  a  coiporation  to 
which  the  ''working  of  the  charter  party" 
had  been  assigned  by  the  charterer  according 
to  the  charter  party  terms  has  been  held  to  be 
a  "person  to  whom  the  management  of  the 
vessel  at  the  port  of  supply  is  intrusted  "  so 
as  to  create  a  lien  for  suppliea  furnished  on 
his  authority.  The  Penn,  (C.  C.  A.  3d  Cir. 
1921)   273  Fed.  990. 

Vol.  IX,  p.  355,  sec.  3.     [First  ed., 
1912  Supp.,  p.  353.] 

Duty  as  to  inquiry — A  supply  man  who 
knows  nothing  about  a  ship,  other  than  it  is  a 
ship  in  possession  of  those  who  order  supplies 
for  her,  may  furnish  them  upon  her  credit, 
without  making  fturther  inquiry,  taking  the 
chance  —  usuaHy  a  remote  one  —  that  the 
possession  of  her  was  tortiously  acquired. 
The  St.  Johns,  (C.  C.  A.  4th  Cir.  1921)  278 
Fed.  1006. 

The  words  "  other  neceasariea,"  used  in  the 
statute,,  must,  under  the  rule  of  ejusdera 
generis,  be  limited  in  their  meaning  to  such 
things,  of  the  general  nature  of  repairs  and 
supplies,  as  are  lit  and  proper  for  the  use  of 
a  ship.  The  Penn,  (£.  D.  Pa.  1920)  266  Fed. 
933. 

Master.—  In  the  Angle  B.  Watson,  (D.  C. 


Mass.  1921)  274  Fed.  218,  it  was  held  that 
it  was  not  shown  that  the  person  furnishing 
the  supplies  knew,  or  by  such  diligence  as 
he  was  bound  to  exercise,  could  have  ascer- 
tained, that  the  master  of  a  fishing  vessel 
was  not  authorized  to  bind  the  vessel  and 
her  owners  for  the  suppliea.  In  this  case 
the  owners  had  let  the  vessel  to  the  master 
on  a  one-fifth  lay  in  accordance  with  a  cus- 
tom on  another  part  of  the  coast  of  which  it 
was  not  shown  that  the  libelant  had  any 
knowledge. 

Agent  of  owner  and  charterer. — A  person 
representing  both  the  owner  and  the  char- 
terer, who  orders  coal  for  a  vessel,  is  within 
the  class  of  persons  who  may,  like  the  mas- 
ter, order  supplies  for  the  benefit  of  the 
vessel,  and  whose  act  will  bind  the  vessel, 
unless  it  can  be  shown  under  this  section 
that  the  person  furnishing  the  credit  knew 
or  could  by  reasonable  inquiry  have  ascer- 
tained that  the  person  ordering  the  supplies 
did  not  have  authority  to  bind  the  vessel. 
The  Dana,  (E.  D.  N.  Y.  1921)  271  Fed.  356. 

Terms  of  charter  party  as  controlling. — 
Where  the  services  rendered  in  making 
stability  tests  were  not  shown  to  have  been 
necessary  for  the  vessel  and  the  libelant  knew 
that  the  vessel  was  chartered  and  was  put  on 
inquiry  as  to  the  existence  of  the  terms  of 
the  charter  party,  no  lien  was  acquired  on 
the  vessel  for  services  not  shown  to  have 
been  necessary  for  its  operation  nor  to  have 
been  a  charge  for  which  the  owners  would 
be  liable  under  the  charter  party.  The  Penn, 
(E.  D.  Pa.  1920)  266  Fed.  933. 

Vol.  IX,  p.  357,  sec.  4.     [First  ed., 
1912  Supp.,  p.  363.] 

Proof  of  waiver. —  The  lien  given  by  this 
Act  will  not  be  deemed  to  have  been  defeated 
by  waiver,  unless  such  waiver  is  shown  by 
clear  affirmative  evidence.  The  Charles  A. 
Day,  (D.  C.  Me.  1920)  265  Fed.  422. 

Vol.  IX,  p.  358,  sec.  5.     [First  ed., 
1912  Supp.,  p.  353.] 

Scope  of  section  in  general  —  State  laws^ — 
This  section  does  not  affect  a  state  statute 
which  confers  upon  persons  who  perform 
labor  or  furnish  materials  in  the  construc- 
tion, launching,  or  repair  of  vessels  a  pos- 
sessory lien  upon  the  vessel  to  secure  the 
payment  of  the  debt  therefor.  The  City  of 
Miami,  (D.  C.  Mass.  1920)   265  Fed.  427. 

Lien  on  vessel  in  process  of  construction. — 
**  There  being  no  maritime  lien  for  materials 
and  supplies  furnished  and  work  done  in 
constructing  or  building  a  ship,  the  state 
may  provide  and  enforce  such  lien.  *  •  * 
The  act  of  Congress  of  June  2S,  1910,  only 
affected  the  state  statute  as  related  to  re- 
pairs on  completed  vessels,  and  not  for  a  lien 
in  the  construction  c^  vessels."  Lever  Transp. 
Co.  V,  Standard  Supply  Co.,  (Ala.  1920)  67 
So.  698. 
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1918  Supp.,  p.  785,  sec.  1. 

PaxpOM  of  Actr— "The  primary  purpose 
of  the  act  was  to  provide  '  army  transports/ 
and  the  commercial  shipping  was  incidental 
The  act  is  a  war  measure;  emergency  is  re- 
flected in  nearly  every  sentence.  The  pur- 
po&e  was  to  acquire  vessels  '  for  use  as  naval 
auxiliaries  or  army  transports/  and  the 
'navy  yards'  were  to  be  utilized.  Of  the 
great  need  for  transports  the  Congress  was 
advised,  and  the  public  later  found  out. 
Every  detail  of  management,  relation,  and 
function  of  the  defendant  is  prescribed  and 
limited  in  the  Marine  Act,  and  the  only  use 
made  of  the  incorporation  act,  the  creation 
of  the  Congress,  was  the  filing  of  articles  to 
give  it  corporate  entity  as  a  matter  of  con- 
venience, and  nowhere  is  there  apparent  an 
intention  to  waive  the  sovereign  privilege. 
On  the  contrary,  exempting  vessels  from  im* 
munity  and  submitting  them  to  admiralty 
seems  conclusive  that  m  all  things  else  the 
sovereignty  was  asserted  and  retained.'' 
Sloan  Shipyards  Corp.  r.  U.  8.  Shipping 
Board  Emergency  Fleet  Corp.,  (W.  D.  Wash. 
1920)  2^  Fed.  624,  holding  that  a  suit  in- 
volving more  than  $10,<X)0  against  the 
United  States  Shipping  Board  Emergency 
Fleet  Corporation  was  not  maintainable  in 
the  district  court. 

A  suit  against  the  Eme^ency  Fleet  Cor- 
poration is  not  one  against  the  United  States 
and  does  not  require  the  consent  of  Congreso 
to  its  maintenance.  Pope  r.  U.  S.  Shipping 
Board  Emergency  Fleet  Corp.,  (S.  D.  Fla. 
1920)   269  Fed.  319. 

"  There  is  nothing  in  section  1  or  elsewhere 
in  the  act  which  prohibits  a  libel  in  personam 
against  a  corporation  in  which  the  United 
States  has  the  entire  stock  interest,  for  a 
cause  of  action  in  which  a  libel  in  personam 
would  lie  against  it  under  admiralty  and 
maritime  law.  The  apparent  intent  of  sec- 
tions 1  and  2  of  the  act  is  to  prevent  inter- 
ference through  arrest  and  seizure  with  ves- 
sels and  cargoes  while  the  vessels  are  being 
operated  or  the  cargoes  are  in  course  of 
transportation,  and  to  substitute  for  an  ac- 
tion in  rem  against  the  vessel  or  cargo  an 
action  in  personam. 

"  Section  13  repeals  the  provisions  of  all 
other  acts  incon^iiistent  therewith.  As  the 
provisions  of  section  9  of  the  Shipping  Act  of 
September  7,  1916,  are  broad  in  their  terms, 
making  such  vessels  while  employed  solely 
as  merchant  vessels  subject  to  all  laws,  regu- 
lations, and  liabilities  governing  merchant 
vessels,  and  the  act  of  March  9,  1920,  by 
sections  1  and  2,  provides  for  the  substitu- 
tion of  an  action  in  personam  where  an  ac- 
tion in  rem  would  lie,  it  is  evident  that  Con- 
gress did  not  intend  to  repeal  the  pertinent 
part  of  section  9  of  the  act  of  1916,  so  that 
all  suits  in  admiralty  were  to  be  included 
within  the  terms  of  the  act  of  1920,  but  that 
it  was  solely  intended  to  substitute  an  ac- 
tion in  personam  for  an  action  in  rem  against 
the  vessel  or  the  cargo,  and  the  effect  was 


to  take  such  cases  out  of  the  provisions  of 
the  earlier  act.  There  would  seem  to  be  no 
sound  reason  for  construing  the  act  of  1920. 
as  doing  more  than  regulating  such  suits  in 
admiralty  as  would  interfere  with  the  opera- 
tion of  vessels  and  the  possession  of  cargoes, 
if  brought  in  rem,  leaving  the  vessel  subject 
in  other  cases  to  the  broader  provisions  of 
section  9  of  the  Shipping  Act  of  191^. 

"  In  my  opinion  sections  1  and  2  of  the  act 
of  1920  must  be  read  together.  Section  1 
does  not  prohibit  suits  against  corporations 
in  which  the  United  States  has  ownership  of 
the  entire  outstanding  stock,  but  prohibition 
of  arrest  and  seizure  of  vessels  and  cargoes 
is  the  sole  purpose  of  the  section.  It  is  fur- 
ther apparent,  from  the  provision  of  section 
2  that  suits  shall  be  brought  in  the  district 
in  which  the  parties  reside  or  in  which  the 
vessel  or  cargo  charged  with  liability  is 
found,  that  the  procedure  was  intended  to 
apply  only  to  proceedings  in  rem  against 
the  vessel  or  cargo."  Banque-Russo,  etc.  v» 
U.  S.  Shipping  Board  Emergency  Fleet 
Corp.,   (E.  D.  Pa.  1920)   266  Fed.  897. 

1918  Supp.,  p.  788,  sec.  9. 

Purpose. —  It  is  said  to  be  doubtless  true 
that  the  principal  reason  why  this  section 
subjected  government  owned  ships,  while  op- 
erated for  mercantile  purposes,  to  the  laws, 
regulations,  and  liabilities  governing  mer- 
chant vessels,  was  to  protect  privately 
owned  craft  from  unfair  competition.  The 
Ceylon  Maru,  (D.  C.  Md.  1920)  266  Fed. 
396. 

Construction.— "  While  it  is  the  duty  of 
the  courts  to  see  to  it  that  the  operations  of 
the  sovereign  shall  not  be  hampered  by  the 
seizure  of  its  property,  nor  shall  it,  without 
its  consent,  be  subject  directly  or  indirectly,  to- 
suits,  there  is  no  reason  why  such  legislation 
as  that  found  in  section  9  of  the  Shipping 
Act  of  1916  shall  be  narrowly  construed. 
Such  statutes  are  remedial,  and  are  entitled 
to  a  fair  liberality  of  interpretation."  The 
Ceylon  Maru,  (D.  0.  Md.  1920)  266  Fed. 
396. 

Liability  of  Tostel  to  proceeding  in  rem.— 
A  vessel  which  was  under  requisition  by  the 
government  can  be  proceeded  against  by  a 
suit  in  rem  after  her  return  to  the  owner  for 
a  collision  occurring  while  in  government 
service,  as  the  public  service  in  which  the 
vessel  was  engaged  does  not  afford  her  im- 
munity. The  Mavisbrook,  (D.  C.  Md.  1921) 
270  Fed.  1011. 

This  section  expressly  subjects  government 
owned  ships,  when  they  are  operated  as 
merchantmen,  to  the  laws  governing  mer- 
chant ships,  and  those  laws,  include  lia- 
bility to  admiralty  process,  so  that,  a  mari- 
time lien  in  rem  existing,  and  the  only  ob- 
jection to  its  enforcement  having  been  gov- 
ernment ownership,  and  the  law  having  pro- 
vided that  that  inununity  shall  no  longer 
exist  when  the  ship  is  used  as  a  merchant 
vessel,   it   would   seem   to   follow   that   she 
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must  now  answer  for  a  tort  alleged  to  have 
been  committed  by  her  while  engaged  in 
army  service.  The  Ceylon  Mam,  (D.  0. 
Md/l920)   ^6  Fed.  396. 

Sales  of  ships  to  aliens  —  actions  for 
broker's  commissions. —  Under  this  section 
neither  a  person  not  a  citizen  of  the  United 
States  can  buy  nor  an  owner  sell  to  such  a 
person  without  the  consent  of  the  Shipping 
Board  and  a  broker  cannot  recover  a  com- 
niission  for  procuring  such  a  purchaser  where 
the  required  consent  is  not  obtained.  Keeveny 
V.  McCormack,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed.  314;  Damers  v.  Trident  Fisheries  Co., 
(1920)  119  Me.  343,  111  Atl.  418.  In  the 
latter  case,  the  court  said :  "  While  the  ques- 
tion is  one  of  first  impression  in  this  court, 
we  are  of  the  opinion  that  the  statute  is  a 
complete  bar  to  the  action,  and  this  con- 
clusion is  supported  by  reason  and  the  weight 
of  authority.  The  option  was  enforceable,  and 
the  testimony  shows  that  both  parties  in- 
tended to  carry  it  out  in  detail,  until  it  was 
known  that  a  presidential  order  declaring 
an  emergency  and  calling  into  effect  the 
section  of  the  statute  above  referred  to  had 
been  issued;  and  after  the  emergency  was 
declared,  both  parties  sought  relief  by  ap- 
peal to  the  United  States  Shipning  Board, 
and  were  unsuccessful.  The  fact  and  date 
of  the  President's  declaration  are  admitted. 
The  final  question  is:  Does  such  declara- 
tion making  the  statute  effective  excuse 
the  defendant  from  the  performance  of 
its  agreements  in  its  option?  We  think 
it  does.  The  general  rule  is  that  if,  after 
such  contract  is  entered  into,  a  statute  is 
passed  rendering  it  illegal,  the  promisor  is 
no  longer  bound.  Tiffany  on  Sales,  p.  310, 
and  cases  cited.  But  it  is  urged  that  the 
statute  was  not  passed  after  the  contract 
was  entered  into,  but  was  enacted  six  months 
before,  to  wit,  on  September  7,  1916,  and 
that  the  statute  does  not  apply  for  that 
reason.  We  do  not  see  the  force  of  this 
contention.  The  statute  was  passed  for  a 
definite,  serious  purpose,  by  legislators  who 
had  in  view  the  gravity  of  that  purpose,  and 
whose  intentions  were  as  serious  and  definite 
as  the  expected  emergency  could  induce.  The 
statute  was  but  a  preparation,  a  means  to 
be  used  instantly  if  the  emergency  arose,  and 
was  necessarily  inactive  and  without  full 
effect  until  the  emergency  was  declared  by 
the  President  to  exist.  It  then  became  ac- 
tive, and  only  then  had  the  force  and  effect 
of  laws  passed  without  limitation  or  re- 
striction. It  could  not  operate  before  the 
emer^ncy  was  declared,  but  it  was  the  law 
nevertheless.  It  could  and  did  operate  there- 
after, and  possessed  all  the  force  which  the 
Congress  intended  it  should  have.  It  there- 
fore was  the  law  after  the  contract  was 
signed  on  February  3,  1917,  an<l  was  a  legal 
excuse  and  justification  for  the  defendant's 
refusal  to  transfer  the  steamers  involved  in 
this  action.  The  proclamation  was  issued 
February  6,  1917.    All  the  conditions  named 


in  the  option  were  to  be  performed  after  thit 
date.  It  was  the  duty  of  the  plaintiffs  to 
make  a  sale  or  obtain  a  binding  and  enforce- 
able agreement  for  the  sale  and  transfer  of 
the  steamers  in  the  first  instance;  but  even 
then,  in  the  presence  of  the  circumstances  in 
this  case,  assuming  that  the  plaintiffs  had 
performed  all  of  the  conditions  required  by 
the  contract,  they  are  presumed  to  have 
acted  with  full  knowledge  of  the  existence 
of  the  law;  for,  while  the  statute  was  to  *'- 
without  effect  until  an  emergency  was  pro- 
claimed to  exist,  it  was  still  the  law,  and 
they  are  charged  with  a  knowledge  <^  its 
existence  and  provisions,  and  are  bound 
thereby.  Any  other  conclusion  would  work 
an  injustice  not  heretofore  tolerated  by 
courts  of  law." 


1918  Supp.,  p.  790,  sec.  11. 

Shipping  Board  as  a  governmental  agency. 

—  See  Astoria  Marine  Iron  Works  v.  U.  S, 
S.  Corp.,  (D.  C.  Ore.  1921)  270  Fed.  635. 

Nature  of  functions  of  board. — As  to  this 
it  has  been  said:  "Any  one  examining  this 
act,  even  in  a  cursory  manner,  will  be  struck 
by  the  fact  that  its  purposes  and  the  broad 
powers  given  as  to  taking  over  and  manag- 
ing the  ships  and  shipping,  and  the  powers 
to  inquire  into  all  shipping  contracts,  and 
to  regulate  and  control  them,  and  finally  to 
inquire  into  alleged  breaches  of  the  terms  of 
the  act,  must  conclude  that  the  functions  of 
the  board  thereby  provided  for  were  gov- 
ernmental, and  not  those  of  a  private  busi- 
ness concern."  Southern  Bridge  Co.  v,  U.  S. 
S.  Corp.,   (S.  D.  Ala.  1920)  266  Fed.  747. 

Liability  of  Emergency  Fleet  Corporation 
to  suit. —  The  Emergency  Fleet  Corporation 
must  be  regarded  as  a  separate  entity,  al- 
though all  of  its  stock  is  owned  by  the 
United  States,  and  it  has  the  capacity  to  sue 
and  may  be  sued  the  same  as  other  cor- 
porations. Eichberg  ii.  U.  S.,  etc.,  Corp., 
(App.  Cas.  D.  C.  1921)  273  Fed.  886; 
American  Cotton  Oil  Co.  v.  U.  S.,  etc.,  Corp., 
(E.  D.  La.  1921)  270  Fed.  296;  Ingram  Day 
Lumber  Co.  t>.  U.  S.,  etc.,  Corp.,  (S.  D. 
Miss.  1920)  267  Fed.  283;  Perna  v.  U.  S., 
etc.,  Corp.,  (E:  D.  Pa.  1920)  266  Fed.  896; 
Banque-Kusso,  etc.,  Co.  t>.  U.  S.,  etc,  Corp., 
(E.  D.  Pa.  1920)  266  Fed.  897.  But  an 
action  cannot  be  maintained  against  the 
Emer^ncy  Fleet  Corporation  for  a  tort 
committeed  by  its  attorney.  Keeley  «.  Kerr, 
(D.  C.  Ore  1921)  270  Fea.  874. 

Jurisdiction  of  suits  against  Emergency 
Fleet  Corporation  —  Immunity  from  prooes*, 

—  In  Lord,  etc.,  Co.  v.  United  States,  etc., 
Corp.,  (N.  D.  111.  1920)  265  Fed.  955,  the 
defendant  moved  to  dismiss  the  action  on 
the  ground  that  the  Corporation  was  a 
mere  instrumentality  of  the  United  States 
and  that  the  federal  court  lacked  jurisdic- 
tion of  an  action  against  it.  In  overruling 
the  motion,  the  court  said:  ''The  Shipping 
Act  provides  no  jurisdiction  in  which  con- 
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troversieB  may  be  litigated,  except  the  pro- 
vision relating  to  the  enforcement  by  action 
in  the  United  States  courts  of  orders  of  the 
board  (sections  29,  30,  31),  and  except  that 
section  10  provides  that  disputes  growing 
out  of  the  taking  by  the  President  of  vessels 
for  naval  or  military  purposes  may  be  settled 
by  appraisers.  If  the  Emergency  Fleet  Cor- 
poration was  a  mere  instrumentality  of  the 
United  States,  performing  only  governmental 
functions,  an  auction  against  it  would  be  in 
effect  an  action  against  the  United  States, 
that  could  only  be  maintained  in  some  man- 
ner prescribed  by  statute. 

"  If,  on  the  other  hand,  the  corporation  was 
only  used  for  the  purpose  of  forwarding  the 
commercial  shipping  interests  of  the  country, 
it  would  be  subject  to  suit  the  same  as  any 
other  corporation.  Bank  of  the  U.  S.  v. 
Planters'  Bank,  9  Wheat  904,  6  L.  Ed.  244; 
Panama  R.  Co.  v.  Curran  et  al.,  256  Fed. 
772,  168  C.  C.  A.  114.  Ownership  by  the 
government  of  all  of  the  stock  of  a  corpora- 
tion does  not  change  the  situation.  It  re- 
mains a  corporation  just  the  same  as  though 
it  had  a  dozen  or  more  stockholders.  Pull- 
man's Palace  Car  Co.  v.  Mo.  Pac  Ry.  Co., 
115  U.  6.  567,  6  Sup.  Ct.  194,  29  L.  Ed.  499; 
Bank  of  the  U.  S.  v.  Planters'  Bank,  supra; 
Panama  R.  Co.  v,  Curran  et  al.,  supra. 

"  One  of  the  objections  to  the  Shipping  Act 
before  Congress  was  that  in  the  bill  there 
was  a  tendency  toward  government  owner- 
ship, and,  in  refutation  of  that  charge,  it  was 
explained  to  Congress  that: 

"'If  there  is  in  this  bill  any  feature  of 
government  ownership,  it  contains  in  itself 
the  means  for  the  automatic  elimination  of 
all  elements  of  government  ownership.'  May 
16,    1916,   Cong.   Rec.   p.  9163. 

''Then  follows  a  rather  elaborate  explana- 
tion of  the  provisions  of  section  11,  above 
cited,  from  which  it  is  clearly  apparent  that 
it  was  intended  that  individuals  might  be- 
come subscribers  to  a  part  or  all  of  the 
capital  stock  of  any  such  corporation,  and 
that  the  government's  only  control  over  it 
would  be  the  same  as  that  of  a  private  owner 
of  a  majority  of  the  stock,  if  it  remained  a 
stockholder  at  all.  The  language  of  section 
11,  providing  for  the  creation  of  the  defend- 
ant, limits  the  powers  of  the  board  to  the 
formation  of  a  corporation  under  the  general 
laws  of  the  District  of  Columbia  for  a  limi- 
ted and  a  purely  commercial  purpose,  viz. 
to  deal  merely  with  merchant  vessels  in  the 
commerce  of  the  United  States.  I  am  of 
opinion  that  the  language  of  the  act  justified 
the  interpretation  ^fore  Ck)ngress. 

"A  note  imder  section  11  in  a  1917  gov- 
ernment printed  copy  of  the  Shipping  Act, 
handed  this  court,  says  the  defendant  'has 
been  incorporated  in  accordance  with  this 
provision.'  It  must  be  assumed,  from  the 
very  fact  of  the  provision  for  the  incorpora- 
tion of  the  defendant,  that  it  was  intended 
that  it  should  be  a  real  corporation,  with 
all  its  powers,  rights,  and  obligations  intact. 


To  hold  otherwise  would  be  to  hold  that 
Congress  did  the  wholly  purposeless  thing  of 
incorporating  a  corporation,  which  should 
not  be  a  corporation  at  all,  to  perform, 
under  the  board,  things  which,  as  a  gov« 
emment  agency,  the  board  had  ample  au- 
thority to  do. 

"It  is  thought  that  subsequent  legisla- 
tion and  executive  orders,  referred  to  in  de^ 
fendant's  motion,  affect  the  question  here 
raised,  viz.  the  Urgent  Deficiencies  Appro- 
priation Act  approved  June  15,  1917,  and 
executive  orders  relating  thereto  and  to  some 
extent  involving  the  defendant.  The  emer- 
gency shipping  fund  provision  of  the  Urgent 
Deficiencies  Appropriation  Act  gave  to  the 
President  very  broad  powers  with  reference 
to  placing  orders  for  such  ships  and  ma- 
terials as  the  necessities  of  the  government 
might  require,  and  authorized  the  President 
to  exercise  those  powers  and  spend  the 
moneys  appropriatea  through  such  agency 
or  agencies  as  he  should  determine,  but  that 
act  does  not  in  any  way  refer  to  the  defend- 
ant, except  as  follows: 

"'Provided,  that  all  money  turned  over 
to  the  United  States  Shipping  Board  Emer- 
gency Fleet  Corporation  may  be  expended  as 
other  moneys  of  said  corporation  are  now 
expended.'     Section   1. 

"  This  indicates  not  an  intention  to  change 
the  corporation,  but  does  clearly  indicate 
that  in  expending  such  moneys  it  should  act 
as   a  corporation.  .  .  . 

"It  is  not  to  be  believed,  except  on  the 
clearest  evidence,  that  Congress,  when  it 
authorized  the  incorporation  of  the  defend- 
ant under  the  general  laws  of  the  District  of 
Columbia,  to  forward  a  specific,  limited,  and 
purely  commercial  undertaking,  intended  to 
take  away  all  those  corporate  rights,  and 
leave  those  who  might  deal  with^  the  corpo- 
ration no  place  to  adjudicate  those  rights, 
except  in  and  through  the  slow  and  cumber- 
some processes  of  the  Court  of  Claims,  where 
over  110,000  is  involved." 

In  Ingram  Day  Lumber  Co.  v.  U.  S.,  etc., 
Corp.,  (S.  D.  Miss.  1920)  267  Fed.  283,  it 
was  contended  that  a  suit  against  the 
Emergency  Fleet  Corporation  should  be  dis- 
missed because  it  was  in  fact  a  suit  against 
the  United  States.  In  overruling  this  con- 
tention, the  court  said :  "  I  do  not  think  this 
ground  is  supported  by  the  record,  which 
says  clearly  it  is  a  suit  against  the  United 
States  Shipping  Board  ESmergency  Fleet  Cor- 
poration (a  distinct  legal  entity),  organized 
as  above  set  forth.  True,  the  United  States 
may  have  a  dual  relation  to  it:  (1)  That  of 
stockholder  and  corporation;  (2)  principal 
and  agent.  It  has  no  other  connection  or 
relation  to  the  government,  and  certainly  it 
is  not  the  United  States,  which  has  not 
been  made  a  defendant  in  this  case  in  any 
manner  known  to  the  law." 

Amount  in  oontroveray. —  A  suit  against 
the  Emergency  Fleet  Corporation  for  a  claim 
in  excess  of  $10,000  can  not  be  maintained  in 
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the  district  court.  Sloan  Shipyards  Corp.  «. 
U.  S.,  etc.,  Corp.,  (W.  D.  Wash.  1921)  272 
Fed.   132. 

It  is  he'd  that  for  its  acts  performed  in  its 
capacity  as  a  governmental  entity  the  Fleet 
Corporation  is  not  suable  except  in  the  Court 
of  Claims  for  an  amount  involving  in  excess 
of  $10,000.  Astoria  Marine  Iron  Works  v, 
U.  S.,  etc.,  Corp.,  (D.  C.  Ore.  1921)  270  Fed. 
636. 

1920  Supp.,  p.  232,  sec.  2. 

Purpose  of  act. —  **  The  principal  purpose 
of  the  statute  under  which  the  proceeding 
was  brought  was  to  prevent  within  the 
United  States  the  arrest  upon  judicial 
process  of  any  government  owned  ship  or 
cargo,  without  thereby  working  injustice  or 
hardship  to  those  who  as  as:ainst  either,  had 
valid  claims  which,  if  the  vessel  or  the 
merchandise  had  belonged  to  private  persons, 
they  might  have  asserted  in  rem;  but  there 
is  in  it,  and  in  its  legislative  history,  cause 
to  be?ieve  that  it  may  also  have  intended  to 
give  the  consent  of  the  United  States  to 
being  made  a  respondent  in  suits  in  per- 
sonam upon  some  classes  of  maritime  liabili- 
ties in  which  individuals  would  have  been 
liable  in  personam,  but  upon  which  proceed- 
ings in  rem  could  not  have  been  maintained." 
Blamberg  v.  U.  S.,  (D.  C.  Md.  1921)  272 
Fed.  978. 

Scope  of  section. —  "There  is  no  reason  to 
suppose  that  Congress  intended  to  make  the 
United  States  suable  under  any  circumstances 
in  which  a  suit  could  not  have  been  instituted 
in  this  countrv,  were  the  ship  or  cargo 
privately  owned,  and  yet,  if  the  libelants* 
contention  be  sustained,  that  will  be  the 
result  here.  There  was  no  privity  of  con- 
tract between  the  United  States  and  the 
ehippers  of  cargo  by  the  Catskill,  nor  has 
the  United  States  done  them  any  actionable 
wrong.  If  it  were  aji  individual,  no  pro- 
ceeding in  personam  could  be  brought  against 
it,  either  m  admiralty  or  at  common  law. 
Kor  could  any  libel  be  maintained  against 
the  ship  in  rem  in  any  court  of  the  United 
States,  because  none  of  them  could  have 
taken  possession  of  her.  The  grant  of  juris- 
diction made  by  the  second  section  of  the  act 
is  expressly  limited  to  such  proceedings  as 
'could  be  maintained  at  the  time  of  the 
commencement  of  the  action  herein  pro- 
vided for,'  and  in  the  instant  case  at  that 
time  there  was  no  court  in  the  United  States 
in  which  the  suit  could  have  been  maintained, 
either  in  rem  or  in  personam,  had  an  in- 
dividual occupied  the  same  relation  to  the 
cau.^e  of  action  as  was  borne  by  the  United 
States. 

"  Xor  is  this  a  narrow  construction.  It 
is  one  in  perfect  harmony  with  the  most 
liberal  and  far-reaching  purpose  which  can 


reasonably  be  attributed  to  Congress.  To 
hold  that  it  intended  that  a  citisen  should  be 
no  worse  off  because  of  government  owner- 
ship is  as  far  aa  any  one  will  be  justified 
in  going.  There  is  no  reason  to  suppose  that 
it  intended  to  open  the  doors  of  its  courts,  as 
against  the  United  States,  to  suits  which 
could  not  there  have  been  prosecuted  against 
an  individual  or  his  property.  The  general 
language  of  every  statute  must  be  read  in 
the  light  of  the  legislative  intent,  in  so  far 
as  that  is  unmistakably  expressed."  Blam- 
berg  V,  U.  S.,  (D.  C.  Md.  1921)  272  Fed. 
978. 

Suit  by  alien. —  The  provision  that  suit 
shall  be  brought  in  the  "  district  court  of  the 
United  States  for  the  district  in  which  the 
parties  so  suing  or  any  of  them  reside  or 
have  their  principal  place  of  business  in  the 
United  States,  or  in  which  the  vessel  or 
cargo  charged  with  liability  is  found,"  has 
been  held  not  to  apply  in  the  case  of  an  alien 
who  neither  resides  nor  has  a  place  of  busi- 
ness in  any  district  in  the  United  States. 
Middleton  v.  U.  S.,  (£.  D.  S.  C.  1921)  27S 
Fed.  199,  wherein  the  court  said:  "Assum- 
ing, however,  that  the  Japanese  corpora- 
tion is  the  party  alone  interested,  then,  in- 
asmuch as  it  neither  resides  nor  has  any 
principal  place  of  business  in  an^  district 
in  the  United  States,  it  would  be  impossible 
for  it  to  sue,  under  the  construction  placed 
upon  the  act  by  the  counsel  for  the  govern- 
ment, in  any  district  in  the  United  States, 
save  one  in  which  the  vessels  might  be  found. 
If  no  vessel  can  be  found  within  the  United 
States,  then  no  matter  how  meritorious  the 
claim  of  the  alien  may  be,  whether  in  rem 
or  in  personam,  it  would  be  impossible  for 
him  to  sue. 

''This  would  not  appear  to  be  in  accord- 
ance with  the  intention  of  the  statute.  Under 
the  principles  to  be  deduced  fTom  preceding 
decisions  of  the  federal  courts  in  analogoiis 
cases,  it  would  appear  that,  where  the  pro- 
vision of  the  act  is  that  the  suit  must  be 
brought  in  the  district  of  the  residence  of 
one  of  the  parties,  then  in  the  case  of  an 
alien  defendant  such  restriction  does  not 
apply,  as  that  would  mean  that,  unless  the 
alien  sued  should  be  found  capable  of  service 
in  the  district  of  the  residence  of  the  citizen 
desiring  to  sue  him,  he  could  not  be  sued 
at  all.  The  principle  would  seem  to  be  that 
an  alien  may  be  considered  for  the  purposes 
of  jurisdiction,  if  he  enters  the  United  States, 
or  is  brought  into  it,  for  the  purposes  of 
suit,  to  reside  in  any  district. 

'*  If  this  is  a  proceeding  in  personam, 
brought  on  behalf  of  the  Japenese  corpora- 
tion alone,  an.  alien  corporation,  under  the 
principles  of  these  decisions  it  would  appear 
that  it  could  sue  in  any  district  in  the  United 
States." 
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1918  Supp.,  p.  812,  sec.  100. 

Constitutioiiality. —  To  same  effect  as  1019 
Biipplement  annotatioiiy  see  ErickBon  v.  Macy, 
(1921)  231  N.  Y.  86,  131  N.  E.  744;  Pierrard 
9.  Hoch,  (1920)  97  Ore.  71,  191  Pac.  328. 

PurpoM  of  act. —  See  Halle  v.  Cavanaugh, 
(N.  H.  1920)    111  Atl.  76. 

Naeetdty  of  induction  into  aexrioo. —  In 
Ckintinental  Jewelry  Co.  v.  Minsky,  (1920) 
119  Me.  476^  111  Atl.  801,  it  was  held  that 
this  act  had  no  application  to  a  person  who 
had  been  accepted  for  military  Bervice  bui 
not  actually  inducted  into  active  servioe. 

1918  Supp.,  p.  812,  sec.  101. 

Effect  of  tennination  of  military  teryice. 
—  The  act  of  Gongrese  known  as  the  Soldiers' 
and  Sftilors'  Civil  Relief  Act  by  its  escprest 
language  becomes  inoperative  and  wi&out 
effect  upon  the  death  or  discharge  of  a  soldier 
or  sailor  within  its  protection,  and  an  order 
of  a  court,  requiring  a  refundment  or  return 
of  mmiey  paid  prior  to  his  entry  into  the 
service  upon  an  executory  contract  for  the 
sale  of  land  as  a  condition  to  a  cancellation 
thereof,  is  not  authorized  by  the  act  in  an 
action  or  proceeding  commenced  subsequent 
to  such  death  or  discharge.  Nelson  Real  Es- 
tate Agency  v.  Seeman,  (1920)  147  Minn. 
354,  180  N.  W.  227. 

In  Hickernell  c.  Gregory,  (Tex.  1920)  224 
S.  W.  691.  in  sustaining  the  forfeiture  of  an 
oil  and  gas  lease  for  nonpayment  of  rent  it 
was  said :  "  Hickernell  cannot  defend  under 
the  Soldiers'  &  Sailors'  Civil  Relief  Act  of 
CongresA  of  March  8,  1918.  He  did  not  enter 
the  military  service  until  June,  1918,  after 
his  leape  was  executed  in  February,  and  he 
states  that  he  was  discharged  from  the  serv- 
ice January  24,  1919.  The  rent  was  not  due 
until  Vebruai^y  6,  1919.  It  is  provided  by 
section  101,  subd.  2,  that  the  *  period  of 
military  service '  of  a  soldier  or  sailor  '  shall 
termirate  with  the  date  of  discharge  from 
the  active  service  or,'  etc.  Then,  according 
to  hie  own  testimony,  he  cannot  claim  the 
advantages  and  privileges  conferred  by  the 
act.'* 

A  civilian  captain  of  a  transport  is  not 
within  the  protection  of  the  act.  Greenwood 
V.  Paget  Mill  Co.,  (1920)  111  Wash.  464,  191 
Pac.  393. 

1918  Supp.,  p.  814,  sec.  200(1). 

Who  may  object  to  noncompliance. —  To 

attack  a  default  judgment  for  noncompliance 
with  this  section  the  defendant  must  show 
Chat  he  was  in  the  military  service.  Mader 
r.  Christie,  (Cal.  App.  1921)  198  Pac.  46. 

Time  for  filing  affidavit. — An  affidavit  filed 
after  the  entry  of  a  default  but  before  the 
entry  of  judgment* is  seasonably  filed.  Ma- 
der V.  Christie,  (Cal.  App.  1921)  198  Pac.  45. 


1918  Supp.,  p.  814,  sec.  200(4). 

Application  mnst  be  made  within  ninety 
day^  after  the  termination  of  the  military 
service  of  the  applicant  to  set  aside  a  de- 
fault entered  in  violation  of  this  section. 
Combs  17.  Combe,  (1920)  180  N.  C.  381,  104 
S.  E.  666. 

Application  mnat  show  meritorious  de- 
fense.—  "  It  is  nowhere  made  to  appear  that 
the  defendant  has  a  meritorious  or  legal  de- 
fense  to  the  action.  In  his  affidavit  the 
defendant  fails  to  set  out  that  he  has  any 
defense  to  the  cause  of  action  as  stated  in 
the  complaint.  While  he  declares  that  he 
has  a  good  and  meritorious  defense  to  said 
action,  he  fails  to  set  out  what  that  defense 
is.  The  statute  says  that  it  must  be  made 
to  appear  that  the  defendant  has  a  meritori- 
ous or  legal  defense.  It  is  not  left  to  the 
defendant  to  say  that  his  defense  is  meri- 
torious or  legal,  but  it  must  be  made  to  ap- 
pear so  to  the  judge  of  the  court;  for  that 
reason  the  defendant  is  required  to  set  out 
the  facts  constituting  his  defense."  Combs 
r.  Oomhe,  (1920)  180  N.  £.  381,  104  S.  E. 
656. 

1918  Suppv  p.  815,  sec.  202. 

Interest  of  soldier  in  subject  matter  pre- 
viously extinguished. — ^Where  it  appears  that 
the  rights  of  a  certain  person  in  property 
were  based  on  a  mortgage  which  was  fore- 
closed before  the  war,  and  that  any  interest 
derived  from  him  by  the  present  owners 
passed  before  the  war,  the  act  has  no  appli- 
cation, and  the  fact  that  the  person  referred 
to  is  in  the  military  service  is  irrelevant  in 
an  action  involving  the  title  to  which  he  is 
not  a  party.  Chance  v.  Hawkinson,  (Minn. 
1921)  182  N.W.  911. 

1918  Supp.,  p.  816,  sec.  205. 

Suit  on  indemnity  insurance  policy. —  In 
Stein  field  v,  Massachusetts  Bonding,  etc.,  Co., 
(N.  H.  1921)  112  Atl.  800,  this  section  was 
held  applicable  to  a  suit  on  an  indemnity 
insurance  policy,  which  contained  a  stipula- 
tion as  to  the  time  within  which  a  suit  must 
be  brought  after  payment  of  loss.  The 
court  said :  "  The  defendant's  argument  is 
that  the  time  for  bringing  suit  was  limited 
by  the  contract,  and  not  by  *  any  law,'  and 
that  therefore  the  statute  does  not  apply. 
The  defect  in  the  argument  is  its  assumption 
that  the  contract  is  binding,  irrespective  of 
any  law.  This  plainly  is  not  so.  The  con- 
tract is  valid  because  some  law  so  declares  it. 
In  the  defendant's  brief  it  of  necessity  ap- 
peals to  the  law  to  sustain  its  position  that 
the  contract  stipulation  is  valid.  It  is  by 
virtue  of  the  decided  cases  cited  by  the  de- 
fendant that  it  is  able  to  demonstrate  the 
correctness  of  that  position.  Actions  are  not 
limited  without  law.  It  was  the  agreement 
plus  the  law  that  created  the  legal  limita* 
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tion  in  this  case.  It  is  true,  as  the  defend- 
ant argues,  that  a  contract  is  not  a  law. 
It  is  equally  true  that  an  agreement  without 
law  is  not  a  contract. 

''The  application  of  the  federal  act  is  not 
limited  to  statutory  provisions.  It  applies  to 
all  law,  and  proyides,  in  substance,  that,  not* 
withstanding  the  state  law  limits  the  action 
as  by  contract  agreed,  that  law  shall  not  ap- 
ply while  the  plaintifT  is  in  the  service. 

"It  is  manifest  that  the  present  case  is 
wfthin  the  spirit  and  intent  of  the  act.  The 
purpose  was  to  extend  the  time  for  bringing 
actions  generally.  Id.  §  100.  It  was  not 
the  legislative  intent  that  the  remedial  pur- 
pose of  the  act  should  be  defeated  by  a  nar- 
row or  technical  construction  of  the  language 
used.    Halle  v.  Cavanaugh,  111  Atl.  76." 

Suit  by  husband  at  executor  of  wife's 
estate. —  This  section  does  not  apply  to  a  suit 
by  a  husband  as  executor  of  his  wife's  estate 
to  recover  damages  for  death  by  wrongful 
act,  but  he  may  appear  and  prosecute  such 
a  suit  as  one  interested  in  her  estate.  Halle 
i?.  Cavanaugh,  (N.  H.  1920)   111  Atl.  76. 

Running  of  time  to  redeem  from  a  sale 
under  a  vendor's  lien,  made  prior  to  the  en- 
actment of  the  statute,  is  not  stayed  by  this 
section.  Wood  v.  Vogel,  (1920)  204  Ala. 
692,  87  So.  174,  wherein  it  was  said:  "The 
right  of  redemption  under  section  5746  et  seq. 
from  judicial  and  quasi  judicial  sales  of  real 
estate  is  not  a  property  right,  but  is  a  mere 
personal  privilege  accorded  by  the  statute, 
to  be  exercised  in  the  manner  and  within  the 
time  prescribed  by  law.  Lewis  v.  McBride, 
176  Ala.  134,  57  South.  705;  Burke  v.  Brewer, 
133  Ala.  389,  32  South.  602;  Parmer  r.  Par- 
mer, 74  Ala.  285.  It  is  not  a  right  of  action 
in  the  sense  in  which  statutes  of  limitations 
are  applicable,  and  thd  prescription  of  a  period 
of  two  years  within  which  the  privilege  must 
be  exercised  does  not  create  a  statute  of 
limitations.  That  prescription  affects  the 
right,  and  not  the  remedy,  whereas  a  statute 
of  limitations  operates  upon  the  remedy 
only,  except  in  actions  for  the  recovery  of 
property." 

1918  Supp.,  p.  816,  sec.  300  (1). 

[^Eviction  or  distress,  efc.] 

Power  of  justice's  court. — A  justice's  court 
is  within  the  provision  as  to  "leave  of 
court "  and  the  jurisdiction  of  justices  of  the 
peace  in  eviction  proceedings  is  not  divested 
by  this  act.  Biordan  v.  Zube,  (Cal.  App. 
1921)  195  Pac.  65,  wherein  the  court  said: 
"  Though  not  mentioned  in  the  Constitution 
as  such,  the  justices'  courts  are  courts  of 
the  state  of  uniform,  though  limited,  jiu'is- 
diction.  They  find  their  life  and  power  in 
the  acts  of  the  Legislature,  which  the  Con- 
stitution expressly  authorizes  the  Legisla- 
ture to  enact.  The  argument  of  appellant 
seems  to  be  that,  as  the  Moratorium  Act  pro- 
hibited the  eviction  of  such  dependents  ex- 
cept upon  leave  of  court,  and  that  as  the 
term  '  court '  as  used  in  that  act  was  therein 


defined  to  include  'an^  court  of  competent 
jurisdiction  of  the  United  States  or  of  any 
state,  whether  or  not  a  court  of  record,'  the 
application  should  have  been  made  to  a 
superior  court,  because  justices^  courts  are 
not  included  in  the  enumeration  of  state 
courts  in  the  state  Constitution.  But  the 
Moratorium  Act  does  not  pretend  to  change 
the  jurisdiction  of  any  court  which  is  cre- 
ated under  state  authority.  The  provisions 
of  that  act  are  made  applicable  to  all  courts 
of  competent  jurisdiction,  whether  created 
by  the  Congress  or  the  various  states." 

Equitable  relief  against  judgments —  In  de- 
nying equitable  relief  against  a  judgment  of 
eviction  entered  by  a  justice  of  the  peace, 
the  court  in  Riordan  v,  Zube,  (Cal.  App. 
1921)  195  Pac.  66,  said:  "The  justice's 
court,  therefore,  had  jurisdiction  to  render 
the  judgment,  and  i€  was  not  void  upon  its 
face.  The  execution  was  stayed  for  three 
months,  which  was  the  maximum  period  of 
leniency  authorized  by  the  Moratorium  Act 
Section  300,  subd.  2.  Appellant  was  thus 
given  the  full  protection  of  the  law.  The 
justice's  court  having  had  jurisdiction  of 
both  the  person  and  subject-matter  of  the 
action,  its  judgment  was  valid  upon  its  face. 
Defendant  in  that  case  having  been  given  aU 
the  protecticm  provided  by  the  Moratorium 
Act,  he  had  no  cause  in  equity  to  prevent  the 
execution  of  that  judgment.  On  the  other 
hand,  if  aggrieved  by  the  judgment  in  the 
justice's  court,  the  statute  gave  him  an  ade- 
quate remedy  by  appeal  to  the  superior  court 
His  failure  to  pursue  that  remedy  does  not 
warrant  an  equitable  action  to  set  aside  the  , 
judgment,  which  is  valid  on  its  face." 

1918  Supp.,  p.  817,  sec.  302(1). 

Obligations  secured  by  mortgage,  when 
originating^ — Where  a  mortgage  was  dated 
prior  to  the  passage  of  this  act  but  was  not 
delivered  or  the  consideration  paid  until 
after  its  enactment,  the  obligation  secured 
by  it  did  not  originate  prior  to  the  approval 
of  this  act.  And  if  a  mortgage  originating 
prior  to  the  passage  of  this  act  is  satisfied 
after  its  enactment  but  is  kept  alive  and 
assigned  as  additional  security  for  a  new 
mortgage  given  at  the  time  of  payment,  and 
the  new  mortgage  is  subsequently  foreclosed, 
the  obligation  of  the  old  mortgage  is  a  debt 
secured  by  the  new  one  and  hence  is  one 
originating  subsequent  to  the  passage  of  this 
act.  Kendall  v.  Bolster,  (Mass.  1921)  IM 
N.  E.  319. 

State  legislation  abrogated. —  This  section 
abrogates  a  state  moratorium  law  forbid- 
ding absolutely  mortgage  foreclosure  pro- 
ceedings against  persons  in  the  military  or 
naval  service.  Pierrard  v,  Hoch,  (1920)  97 
Ore.  71,  184  Pac.  494,  191  Pac.  328. 

Foreclosure  completed  before  act — In  sa 
action  to  set  aside  a  sheriff's  deed  upon  a 
mortgage  foreclosure  by  advertisement,  rely- 
ing upon  the  federal  and  state  moratorium 
acts,  where  it  appeared  that  on  December  1, 
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1917,  the  foreclosure  sale  was  held;  that  on 
January  29,  1918,  the  state  act,  and  on 
March  8,  1918,  the  federal  Soldiers'  and 
Sailora'  Civil  Relief  Act  were  enacted;  that 
on  December  6,  1018,  the  sheriff's  deed  was 
issued;  that  the  plaintiff  was  in  the  military 
service  from  July,  1917,  to  May  22,  1919; 
and  that  in  October,  1920,  he  instituted  this 
action,  it  was  held  that  the  execution  of  a 
sheriff's  deed  evidenced  only  the  ministerial 
act  of  the  officer  to  complete  the  formal 
transfer  of  the  naked  legal  title  after  the 
expiration  of  the  equity  of  redemption,  and 


did  not  affect  the  expiration  of  the  equity 
of  redemption ;  that  the  federal  act  was  not 
applicable,  even  though  it  be  assumed  that 
the  plaintiff's  equity  of  redemption  was  sus- 
pended during  the  period  of  his  military 
service  and  for  three  months  thereafter,  for 
the  reason  that  such  equity  of  redemption 
thereafter  fully  expired  before  the  institution 
of  the  present  action,  and  without  any  al- 
leged offer  or  tender  made  to  redeem.  Olson 
r.  Gowan  Lenning  Brown  Co.,  (N.  D.  1921) 
182  N.  W.  929. 


STATE  DEPARTMENT 


Vol.  IX,  p.  376,  sec.  205.    [First  ed., 

vol.  VII,  p.  116.] 

Duty  of  Secretary  of  State  as  to  amend- 
ment!.—  Under  this  section  it  is  the  duty  of 
the  Secretary  of  State,  upon  receiving  notice 
from  three-fourths  of  the  several  states  that 
the  proposed  amendment  has  been  adopted, 
to  issue  his  proclamation  and  publish  the 
amendment.  He  is  not  required,  or  author- 
ized, to  investigate  and  determine  whether  or 
not  the  notices  state  the  truth  but  must 
accept  them  as  doing  so,  if  they  are  in  due 


form.    U.  S.  17.  Ck>lby,  (App.  Cas.  D.  C.  1920) 
265  Fed.  998. 

Proclamation  as  essential  to  validity. — 
The  validity  of  a  constitutional  amendment 
does  not  depend  in  any  wise  upon  the  procla- 
mation of  Uie  Secretary  of  State  under  this 
section.  It  is  the  approval  of  the  requisite 
number  of  states  in  accordance  with  article  5 
of  the  Constitution,  and  not  the  proclama- 
tion, that  gives  vitality  to  the  amendment 
and  makes  it  a  part  of  the  Constitution. 
U.  S.  V.  Colby,  (App.  Cas.  D.  C.  1920)  265 
Fed.  998. 


STATUTES 


Vol.  IX,  p.  393,  sec.  13.     [First  ed., 

vol.  VII,  p.  136.] 

Applied. — Thig  section  was  applied  in  B»  p. 
Lamar,  (C.  C.  A.  2d  Cir.  1921)  274  Fed.  160. 
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Vol.  IX,  p.  468,  sec.  4493.    [First 

ed.,  vol.  VII,  p.  196.] 

Relation  to  R.  S.  see.  4283.— In  The  Vir- 
ginia, (D.  C.  Md.  1920)  264  Fed.  986,  it  is 
said  that  this  section  is  in  no  way  restricted 


by  section  4283    (6  Fed.  St.  Ann.    (2d  ed.) 
p.  3»6). 

Application. —  This  section  has  no  applica- 
tion to  cargo  claims.  The  Virginia,  (D.  C 
Md.  1920)  264  Fed.  986. 
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TELEGRAPHS,  TELEPHONES  AND  CABLES 


1918  SupPv  p.  834.     lOovemment 
control,  etc.] 

Federal  decisiona  are  controlling  as  to  the 
construction  of  the  resolution  and  the  procla- 
mation and  general  orders  iasued  thereunder. 
Western  Union  Tel.  Co.  v.  CJonditt,  (Tex. 
1920)  223  a  W.  234. 

Government  control  as  defense  to  action. — 
In  Western  Union  Tel.  Co.  i\  Poston,  (1921) 
266  U.  S.  — ,  41  S.  Ct.  598,  65  U.  S.  (L.  ed. ) 
—  (reversing  (S.  C.  1920)  107  S.  B.  616), 
it  was  held  that  a  telegraph  company  waa 
not  liable  for  damages  resulting  from  negli- 
gent delay  in  delivering  a  message  while  its 
telegraph  system  was,  pursuant  to  this  joint 
resolution  of  Congress,  and  the  proclamation 
of  the  President  of  July  22,  1918,  in  the 
exclusive  possession  and  control  of  the  fed- 
eral government,  and  was  being  operated  by 
the  Postmaster  General. 

**  The  complete  control  and  the  exclusive 
possession  of  this,  as  well  as  all  other  wire 
lines  within  the  resolution  of  Congress,  as 
effected  through  the  proclamation  of  the 
President,  having  passed  to  the  United 
States,  the  defendant  (appellee)  was  not  and 
could  not  have  been  engaged  in  the  business 
described  in  the  complaint,  except,  and  that 
only,  under  the  derivative  authority,  a  mere 
agency,  imposed  upon  the  telegraph  company 
by  the  paramount  governmental  processes  set 
forth  in  the  plea,  to  the  end  that  whatever 
service  the  physical  properties  and  the  com- 
pany's personnel  might  render  in  the  trans- 
mission of  intelligence  by  wire  should  be  and 
was  a  public  governmental  service  or  func- 
tion, to  or  in  respect  of  the  discharge  of 
which,  within  the  realm  of  the  company's 
legitimate  activity  under  the  complete  con- 
trol and  exclusive  possession  of  the  govern- 
ment, neither  the  company,  as  such,  nor  the 
persons  bo  serving  in  the  operation  of  any 
of  the  functions  of  the  company  so  domi- 
nated, were  subject  to  individual,  corporate, 
or  personal  liability  to  third  persons  for  a 
breach  of  a  contract  or  for  a  tort  (the  breach 
of  a  public  duty)  predicated  alone  of  a  con- 
tract for  the  transmission  of  intelligence  by 


wire."    Candidate  r.  Western  Union  Tel.  Co., 

(1920)  203  Ala.  675,  85  So.  10. 

That  a  telegraph  company  did  not  disclose 
to  the  sender  the  fact  of  government  control 
does  not  make  it  liable  as  the  agent  of  an  un- 
disclosed principal,  all  persons  being  charged 
with  knowledge  of  the  public  acts  by  which 
federal  control  was  assiuned.  Western  Union 
Tel.  Co.  V,  Glover,  (1920)  17  Ala.  App.  374, 
86  So.  164. 

Recovery  cannot  be  had  against  a  tele- 
phone company  for  death  caused  by  negli- 
gence occurring  during  federal  control.  Mc- 
Feena  v.   Paris  Home  Telephone,  etc.,    Co., 

(1921)  190  Ky.  299,  S^  S.  W.  460. 

A  telegraph  company  under  federal  control 
is  not  liable  for  negligence  in  the  transmis- 
sion of  money  by  telegraph.  Dessery  9. 
Western  Union  Tel.  Co.,  (Kan.  1920)  192 
Pac.  728.  See  also  Western  Union  Tel.  Co. 
r.  Conditt,  (Tex.  1920)  223  S.  W.  234. 

The  complete  and  exclusive  possession,  su- 
pervision, control,  and  operation  of  all  the 
telegraph  and  telephone  systems  within  the 
jurisdiction  of  the  United  States  and  of  all 
the  equipment,  supplies,  and  materials  be- 
longing or  pertaining  thereto  for  war  pur- 
poses by  the  government  of  the  United  States, 
authorized  by  Joint  Resolution  No.  38  of 
the  Sixty-Fifth  Congress  and  taken  and  as- 
sumed by  the  Postmaster  General,  under  and 
by  virtue  of  a  proclamation  issued  by  the 
President,  ie  not  inconsistent  with  right, 
power,  and  duty  on  the  part  of  an  owner 
of  such  a  system  to  extend  its  lines  and  im- 
prove, noiaintain,  and  repair  it,  within  the 
period  of  such  possession,  supervision,  con- 
trol, and  operation.  Accordingly,  while  there 
is  no  liability  for  negligence  in  operation 
there  is  for  negligence  in  construction,  main- 
tenance or  repair  work.  Spring  u.  American 
Tel.,  etc.,  Co.,  (1920)  86  W.  Va.  192,  lOw^ 
S.  E.  206,  10  A.  L.  R.  951  (overruling  de- 
murrer to  declaration  on  ground  that  it  did 
not  appear  that  trudc  alleged  to  have  been 
negligently  driven  was  used  in  operation  and 
not  in  repair). 

Resolutions  and  pi^clamationa  tlierenndtf 
judicially  noticed. —  See  Western  Union  TeL 
Co.  (\  Conditt,  (Tex.  1920)  223  S.  W.  234. 


TERRITORIES 


Vol.  IX,  p.  540,  sec.  1840.     [First 

ed.,  vol.  VII,  p.  250.] 

Suit!  to  enforce  statutory  and  adminii- 
tratire  restrictions  affecting  Indians.— The 
United  States,  though  without  pecuniary  in- 
terest in  the  relief  sought,  may  maintain  a 
suit  to  enforce  statutory  and  administrative 


restrictions  on  the  disposal  and  leaainff  of 
allotments  to  Indians  who  have  not  oeen 
fully  emancipated,  hut  are  still  wards  of  the 
United  States.  La  Motte  v.  U.  S.,  (1921) 
254  U.  S.  570,  41  S.  C^  204,  66  U.  S.  (L. 
ed.)  — ,  affirmmg  (C.  C.  A.  8th  Oir.  1919) 
256  Fed.  5,  167  C.  C.  A.  277. 
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TIMBER  LANDS  AND  FOREST  RESERVES 


Vol.  IX,  p.  590,  sec.  4.     [First  ed., 

vol.  X,  p,  405.] 

Rights  of  municipality. —  In  Langdon  v. 
Walla  Walla,  (1920)  112  Wash.  446,  103 
Pac.  1,  this  section  was  referred  to,  the  court 
in  answer  to  a  contention  that  a  proposed 
system  of  municipal  water  works  was  im- 
practicable Baying:  "The  suggestion  that 
the  city  of  Walla  Walla  might  be  impeded 


because  it  in  no  event  can  exercise  the  right 
of  eminent  domain  within  the  limits  of  the 
Wen  aha  Katonal  Forest  Reserve  seems  to  be 
answered  by  the  fact  that  the  city  has  al- 
ready acquired  all  necessary  rights  within 
the  limits  of  that  reservation.  If  not,  it 
seems  plain  that  it  will  be  enabled  to  do  ao 
under  the  act  of  Congress  of  February  1, 
1905,  which  makes  express  provision  for  the 
acquiring  of  such  rights  by  the  city." 


TRADE  COMBINATIONS  AND  TRUSTS 


Vol.  IX,  p.  644,  sec.  1.     [First  ed., 
vol.  VII,  p.  336.] 

III.  Construction  of  act. 

I.  In  general. 

3.  Words    and    terms    defined    and 
construed. 

IV.  Mode  of  determining  question  of  viola- 

tion. 
1.  General  principles. 
V.  Application  of  act. 

1.  General  principles. 

2.  Application     in     particular     in- 

stances, 
a.  Combinations  and  contracts 

to     affect     prices     and 

terms  of   sale. 
c  Goal    companies    and   pro- 

(hioers. 

e.  Railroads. 

f.  Miscellaneous  cases. 
VI.  Proceedings  under  Act. 

1.  In  general. 
VII.  Violation  of  Act  as  defense  to  suit  on 

contract. 

1.  In  general. 

2.  Particular  actions. 

ni.  Construction  of  Act 

1.  In  Gerieral  (p.  647) 

Necessity  of  overt  act. —  To  same  effect  as 
original  annotation,  see  Langenberg  Hat  Co. 
r.  United  Cloth  Hat,  etc.,  Makers,  (E.  D. 
Mo.  19^))   266  Fed.  127. 

3.  Words  and  Terms  Defined  and  Construed 

(p.  649) 

*  Trade  or  commerce.** — "The  word 
'  trade,'  in  its  broadest  signification,  in- 
cludes, not  only  the  business  of  exchanging 
commodities  by  barter,  but  the  business  of 
buying  and  selling  for  money,  or  commerce 
and  traffic  generally.'*  May  r.  Sloan,  101 
U.  S.  231,  237  (26  L.  Ed.  797).  It  means 
"the  buying  as  well  as  the  selling  of  prop- 
erty.'* United  States  v.  United  States  Steel 
Corporation  et  al,  (D.  C.)  223  Fed.  66,  177. 


Webster's  Dictionary  defines  trade  as  **  the 
act  or  business  of  exchanging  •  commodities 
by  barter;  the  business  of  buying  and  sell- 
ing for  money;  commerce;  traffic;  barter"— 
and  says  that  "Commerce,  in  its  simplest 
signification,  means  exchange  of  goods. 
*  *  *  It  may  be  said  to  be  trade,  traffic,  or 
exchange  between  different  places  and  com- 
munities." And  according  to  the  Century 
Dictionary,  commerce  is  defined  as  "  inter- 
change of  goods,  merchandise  or  property  of 
any  kind;  trade;  traffic.**  "Commerce, 
briefly  stated,  is  the  sale  or  exchange  of  com- 
modities." United  States  «.  6wift  &,  Co.,  (C. 
C.)  122  Fed.  629.  ^bstantially  the  same 
definitions  are  given  in  the  eases  of  the 
United  States  t?.  E.  C.  Knight  Co.,  156  U.  8. 
1,  16  Sup.  Ct.  249,  39  L.  ed.  326;  Gibbons 
r.  Ogden,  9  Wheat.  1,  189,  190,  6  L.  ed.  23; 
Gloucester  Ferry  Co.  v.  Pennsylvania.  114 
U.  S.  196,  6  Sup.  Ct.  826,  29  L.  edL  166 ;  In 
re  Charge  to  Grand  Jury,  (D.  C.)  161  Fed. 
834. 

Through  these  definitions  runs  the  idea 
that  trade  and  commerce  require  the  trans- 
fer of  something,  whether  it  be  persons, 
commodities,  or  intelligence,  from  one  place 
or  person  to  another.  The  concomitant  of 
this  concept  is  the  principle,  approved  by 
the  Supreme  Court  of  the  United  States,  that 
"  importation  into  one  state  from  another  is 
the  indispensable  element,  the  test,  of  inter- 
state commerce."  National  League,  etc.,  «. 
Federal  Baseball  Club,  (App.  Cas.  D.  C. 
1021)   269  Fed.  681. 

Manufacturing  is  not  "commerce."  Gable 
r-.  Vonnegut  Machinery  Co.,  (C.  C.  A.  6th 
Cir.  1921)   274  Fed.  66. 

rV.  Mode    of    Detebmining    Question    of 

Violation 

1.  General  Principles  (p.  661) 

Reasonableness  of  restraint. —  It  is  said 
that  one  of  the  most  satisfactory  ways  to 
"  determine  what  is  the  reasonableness  or 
unreasonableness  of  the  restrainst  put  upon 
trade  by  a  contract  is  to  consider  the  motivHi 
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extent  and  effect  of  the  contract,  consider 
the  circumstances  'under  which  it  Was  made, 
consider  what  the  parties  had  in  mind,  what 
motives  served  to  move  them  to  the  various 
ends  they  sought  to  attain,  and  then,  in  the 
light  of  those  considerations,  say  whether  or 
not  that  which  they  did  was,  under  all  the 
circumstances  obtaining,  in  its  nature  and 
effect,  unreasonable  in  its  restraint  upon  the 
free  flow  of  the  commerce  involved.  So 
measured  and  tested,  if  it  be  unreasonable 
!in  its  restraints  upon  trade,  it  lies  within 
the  prohibitions  of  the  Sherman  Law;  if 
not,  that  law  has  no  concern  with  it."  Con- 
tinental Candy  Corp.  t\  California,  etc., 
Sugar  Refining  Co.,  (N.  D.  Cal.  1920)  270 
Fed.  302. 

"Sule  of  reason." — In  this  connection  it 
is  said:  ''Aside  from  all  other  considerations 
taking  the  decisions  in  the  Tobacco  Case,  221 
U.  (S.  106,  31  Sup.  Ct.  032,  55  L.  ed.  603,  the 
Standard  Oil  Case,  221  U.  S.  1,  31  Sup.  Ct. 
602,  55  L.  ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  7<34,  the  Trans-Missouri 
Case,  166  U.  S.  290,  17  Sup.  Ct.  540,  41  L. 
Ed.  1007,  the  Keystone  Watch  Case  (C.  C.) 
21^  Fed«  502,  and  even  the  Steel  Trust  Case 
of  last  spring  (decided  March  1,  1920)  ^1 
U.  S.  417,  40  Sup.  Ct.  293,  65  L.  Ed.  — ,  8  A. 
L.  R.  1121,  as  I  read  them  and  as  I  now 
recollect  them  (recalling  particularly  Um 
emphasis  with  which  Mr.  Justice  Harlan  dis- 
sented in  some  of  those  cases,  and  the  grow- 
ing vehemence  with  which  he  indicated  that 
the  Supreme  Court  was  reading  into  that 
law  that  which  Congress  had  definitely  and 
deliberately  refused  to  incorporate  into  it,  to 
wit,  "  the  rule  of  reason  " )  —  taking  all 
those  cases  into  consideration,  giving  the 
latest  expressions  paramount  weight,  and  en- 
deavoring to  arrive  at  the  proper  path  to  be 
traveled  by  us  in  the  construction  of  the 
Sherman  Anti -Trust  Act,  it  seems  to  me 
that  this  much  clearly  lies  within  the  realm 
of  l^gal  indispute:  Regardless  of  the  pre- 
else  and  definite  and  seemingly  controlling 
language  of  the  statute,  as  the  same  has  been 
read  here  this  morning,  the  Supreme  Court 
of  the  United  States,  which  is  really  the 
final  arbiter  of  our  destinies  in  this  country, 
has  said  that  a  contract  in  restraint  of  trade, 
to  be  within  the  prohibitions  of  the  Sherman 
Act,  must  not  only  be  in  restraint  of  trade, 
but  it  must  be  so  unreasonably -—>  to  an  un- 
reasonable degree."  Continental  Candy 
<7orp.  V.  California,  etc..  Sugar  Refining  Co., 
<N.  D.  Oal.  1920)  270  Fed.  302. 

Dii^ct  or  indirect  effect  of  contract,  etc— 
Corenants  in  a  contract  are  not  in  unrea- 
sonable restraint  of  trade  where  they  at  most 
operate  as  a  partial  and  not  as  a  general 
restraint,  and  are  "merely  ancillary  to  the 
main  purpose  of  a  lawful  contract,  and 
necessary  to  protect  the  covenantee  in  the 
enjoyment  of  the  legitimate  fruits  of  the 
contract,  or  to  protect  him  from  the  dan- 
gers of  an  unjust  use  of  those  fruits  by  the 
other  party,"  or  are  covenants  necessary  to 
protect  the  corporation  in  its  retained  busi- 


ness. Coca-Cola  Bottling  Co.  r.  Coca-Oola 
Co.,   (D.  C.  Del.   1920)    269  Fed.  706. 

The  statute  does  not  apply  "where  the 
trade  or  commerce  affected  is  interstate,  un- 
less the  effect  thereon  is  direct,  not  merely 
indirect."  If  the  necessary  effect  is  but  in- 
cidentallr  or  indirectly  to  restrict  the  com- 
merce, ''while  its  chief  result  is  to  foster 
the  trade  and  increase  the  business  of  those 
who  make  and  operate  it,  it  is  not  violative 
of  this  law."  National  League,  etc.  r.  Federal 
Baseball  Club,  (App.  Cas.  D.  C.  1921)  260 
Fed.  081. 

Neither  the  Sherman  nor  Clayton  Acts 
furnishes  a  remedy  against  acts  merely  be- 
cause they  incidentally  and  indirectly  affect 
interstate  commerce;  they  apply  only  to  acts 
which  directly  and  immediately  relate 
thereto.  Oable  v.  Vonnegnt  Machinery  Co., 
(C.  a  A.  6th  Cir.  1921)  274  Fed.  66. 

Effect  of  war  conditiona. — ^A  contract  en- 
tered into  in  regard  to  a  sale  of  sugar  which 
in  accordance  with  suggestions  by  the  gov- 
ernment contained  restriction  against  its  re- 
sale by  the  vendee,  was  held,  in  view  of  war 
conditions  and  circumstances  at  the  time, 
not  to  violate  this  act.  Continental  Candy 
Corp.  1?.  California,  etc..  Sugar  Refining  Co., 
(N.  D.  Cal.   1920)    270  Fed.  302. 

V.  Afplicatiok  op  Act 

1.  Oeneral  Prinoiplee    (p.   667) 

Mantif  actnxe  of  articlea. —  Where  goods  axe 
being  manufactured  with  the  intention  of 
shipping  them  in  interstate  commerce  when 
they  come  into  existence  in  fulfillment  of 
orders  therefor,  it  has  been  held  that  the 
manufacturers  are  engaged  in  interstate 
commerce  and  that  unlawful  acts  of  others  in 
the  nature  of  a  conspiracy  which  prevent 
such  goods  from  coming  into  existence  are 
in  restraint  of  interstate  eonunerce  within 
the  meaning  of  this  Act  Herket,  etc,  Trunk 
Co.  V.  United  Leatfaerworkers'  International 
Union,   (E.  D.  Mo.  1920)   268  Fed.  662. 

2.  AppUoation  in  Particular  /iietcMicese 

a.  Combinations    and    Contracts    to    Affect 
Prices  and  Terms  of  Sale   (p.  660) 

Combi]](ation  to  fiiz  resale  prices.—^Tbe 
eoeential  agreement,  combination,  or  con- 
spiracy to  violate  Uie  Sherman  Anti-Trust 
Act  of  July  2,  1890,  by  maintaining  resale 
prices,  may  be  implied  from  a  course  of 
dealing  or  other  circumstances.  But  it  is 
reversible  error  to  charge  the  jury  in  a  three- 
fold damage  suit  founded  on  an  alleged  con- 
tract, combination,  or  conspiracy  to  maintain 
resale  prices,  contrary  to  this  act,  that»  if 
they  find  that  defendant  manufacturer  in- 
dicated a  sales  plan  to  wholesalers  and  job- 
bers, which  plan  fixed  the  price  below  which 
the  wholesalers  and  jobbers  were  not  to  sell 
to  retailers,  and  find  that  defendant  called 
this  particular  feature  of  this  plan  to  their 
attention  on  many  different  occasions,  and 
find  a  great  majority  of  them  not  only  ex- 
pressing no  dissent  from  such  plan,  but  actu* 
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ally  co-operatiDg  in  carrying  it  out  by  them- 
selves selling  at  the  prices  named,  they  may 
reason&bly  find  from  such  fact  that  there 
was  an  agreement  or  combination  forbidden 
by  the  statute.  Frey  v.  Cudahy  Packing  Co., 
(1921)  256  U.  S.  — ,  41  S.  Ct.  451,  65  U.  S. 
(L.  ed.)  — ,  affirming  (C.  C.  A.  4th  CSr. 
1919)   261  Fed.  65,  171  C.  C.  A.  661. 

An  ^reement  by  the  manufacturer  of  a 
talking  machine  and  a  retail  dealer  that  the 
machine  supplied  the  dealer  should  not  be 
retailed  except  at  a  fixed  price  is  an  unlaw- 
ful restraint  of  trade  under  this  Act  and  for 
injury  arising  out  of  their  muttial  conduct 
neither  party  can  obtain  legal  redress  against 
the  other.  However,  if  after  the  breach  of 
such  a  contract  by  the  retailer,  the  mann- 
facturer  in  addition  to  cancelling  the  dealer's 
a^eement,  induces  difltributors  oi  its  ma- 
chines to  whom  it  has  sold  them,  to  refuse 
to  fill  the  retailer's  orders  already  given 
or  to  refrain  thereafter  from  selling  him  any 
of  its  products,  it  is  guilty  of  an  unlawful 
restraint  of  trade  for  which  the  retailer  may 
recoTer  damages  based  on  the  loss  he  sus- 
tains through  a  sale  of  his  stock  in  an  in- 
complete condition  due  to  his  inability  to 
purchase  additions,  but  he  cannot  recover 
for  loss  of  anticipated  profits  based  on  evi- 
dence of  profits  made  when  engaged  with 
the  defendant  in  an  unlawful  business. 
Victor  Talking  Mach.  Co.  v.  Kemeny,  (C.  C 
A.  3d  CTir.  1921)   271  Fed.  810. 

A  contract  of  absolute  sale,  made  by  a 
medical  corporation  of  its  various  manufac- 
tured preparations,  in  which  the  purchaser 
is  to  sell  all  goods  purchased  at  regular 
retail  prices  to  be  fixed  by  the  corporation, 
where  its  entire  product  is  sold  throughout 
the  country  only  by  means  of  like  restrictive 
contracts,  operates  as  a  "  restraint  of  trade," 
unlawful  as  to  interstate  commerce  under 
Act  Cong.  July  2,  1«90,  c  647,  26  Stat.  209. 
Brooks  t>.  J.  R.  Watkins  Medical  Co.,  (Okla. 
1921)   19«Pac.  966. 

c  Coal  Companies  and  Producers    (p.  669) 

A  contract  which  an  anthracite  coal  com- 
pany, controlled  by  an  interstate  railway 
carrier  through  stock  ownership  and  com- 
mon officers,  made  with  a  sales  company, 
the  stockholders  in  which  were  practically 
identical  with  those  in  the  railway  company, 
whereby  the  coal  company  is  to  sell  the  coal 
mined  by  it  to  the  sales  company,  the  latter 
to  pay  therefor  at  66  per  cent  of  the  New 
York  prices,  and  to  sell  no  other  coal  than 
that  purchased  from  the  coal  company,  there 
being  further  provisions  that  the  coal  com- 
pany shall  lease  all  its  facilities,  structures, 
and  trestles  to  the  sales  company ;  that  either 
party  shall  have  the  right  to  abrogate  and 
cancel  the  contract  upon  giving  six  months' 
notice,  and  that  the  sales  company  shall  not 
buy  coal  except  from  the  coal  company, — 
violates  both  the  commodities  clause  of  the 
Act  of  June  29,  1906,  (see  vol.  4,  p.  363) 
making  it  unlawful  for  any  railway  company 
to    transport    in    interstate    commerce    any 


article  which  it  may  own  or  in  which  it  may 
have  any  interest,  and  the  Sherman  Anti- 
trust Act  of  July  2,  1890,  prohibiting  con- 
tracts in  restraint  of  trade.  U.  S.  v,  Lehigh 
Valley  R.  Co.,  (1920)  264  U.  S.  255,  41  S.  Ct. 
104,  66  U.  S.  (L.  ed.)  — ,  {reversing  [S.  D. 
N.  T.  1914]  225  Fed.  399)  wherein  it  was 
further  held  that  the  combination  must  be 
so  dissolved  as  to  give  each  of  such  c(»n- 
panies  its  entire  independence,  and  all  con- 
tract relations  between  the  coal  company 
and  the  sales  company  which  would  serve 
in  any  manner  to  render  the  sales  company 
not  entirely  free  to  extend  its  business  of 
buying  and  selling  where  and  from  and  to 
whom  it  chooses  with  entire  freedom  and  in- 
dependence must  be  enjoined,  so  that  the 
sales  company  may  in  effect,  as  well  as  in 
form,  become  an  independent  dealer,  free  to 
act  in  competition  with  the  coal  company  or 
railway  company. 

e.  Railroads   (p.  665) 

Giving  ezclttsiTe  privilege  to  transfer 
company. —  The  giving  by  a  railroad  company 
of  an  exclusive  privilege  to  a  transfer  com- 
pany to  transport  passengers  and  baggage 
from  its  station  does  not  violate  this  act. 
Clisbee  v.  Chicago,  etc.,  R.  Co.,  (Tex.  1921) 
230  S.  W.  235. 

f.  Miscellaneous  Cases    (p.   669) 

Baseball  dub. —  To  same  effect  as  original 
annotation,  see  National  League,  etc.,  v.  Fed- 
eral Baseball  Club,  (App.  Cas.  D.  C.  1921) 
269  Fed.  681,  wherein  it  was  held  that  base- 
ball contracts  by  reason  of  the  reserve  clause 
contained  therein  did  not  affect  interstate 
commerce. 

Bill  postsrSd — In  Sullivan  v.  Associated 
Billposters,  etc.,  (S.  D.  N.  T.  1919)  272  Fed. 
823,  it  appeared  that  in  1891  a  number  of 
billposters  located  in  the  various  cities  of 
the  United  States  combined  to  monopolize 
and  control  the  billposting  business  through- 
out the  United  States  and  Canada,  and 
formed  an  association,  which  thereafter,  in 
1902,  was  incorporated  and  became  the  first 
of  the  defendants  named  in  each  of  the  above 
actions.  All  of  its  officers  and  directors  have 
participated  in  the  combination.  The  meas- 
ures adopted  to  control  interstate  and  foreign 
trade  and  commerce  were:  (a)  Membership 
confined  to  one  billposter  in  each  town; 
(b)  rules  preventing  members  of  the  associa- 
tion from  dealing  with  any  advertiser  who 
furnished  business  to  a  nonmember;  (c) 
agreed  schedules  of  prices  for  billposting; 
(d)  furnishing  members  with  funds  to  buy 
competing  plants;  (e)  since  July,  1911,  pro- 
hibiting members  from  accepting  work  from 
advertisers  direct,  and  permitting  them  only 
to  accept  work  through  solicitors  licensed  by 
the  association,  who  were  to  pay  a  fixed 
license  fee  of  $1,000  and  receive  a  commis- 
sion of  16%  per  cent.;  (f)  threatening  to 
discriminate  against  lithographers  who  fur- 
nished sample  posters  to  independent  bill- 
posters or  to  advertisers  desiring  to  employ 
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independents,  by  refusing  to  deal  with  saoh 
lithographers.    The  court  said: 

**  It  is  strongly  urged  by  the  defendants 
that  they  have  merely  furnished  additional 
facilities  for  advertising  and  have  been 
neither  engaged  in  interstate  commerce  nor 
have  directly  affected  it.  The  direct  result 
and  intended  purpose  of  the  alleged  combina- 
tion, however,  was  to  prevent  posters  from 
being  transported  from  state  to  state,  except 
for  erection  on  billboards  by  the  defendants 
or  their  agents.  Lithographers  who  dealt 
with  any  independent  billposter  could  not 
deal  with  them.  As  a  result,  the  defendants 
in  the  billposting  business  caused  a  con- 
tinuous transmission  of  billposters  from  state 
to  state,  to  be  placed  by  members  of  the 
association  in  their  respective  localities. 
Ko  advertiser  could  place  his  posters,  except 
through  their  agency.  The  members  of  the 
association  were  freed  from  the  competition 
of  independent  billposters,  for,  if  the  adver- 
tiser or  the  lithographer,  dealt  with  an  in- 
dependent billposter,  he  could  not  deal  with 
defendants.  Lithographers,  who  allowed 
their  posters  to  be  placed  by  independents, 
would  lose  the  privilege  of  havine  their 
posters  placed  by  the  defendants,  ana  could 
only  have  their  posters  handled  by  inde- 
pendent billposters,  who  had  become  few  in 
nimiber  and  consequently  <^ered  limited 
facilities.  The  advertiser  cannot  have  his 
billposters  delivered  for  placing  in  the  vari- 
ous states,  unless  ho  arranges  his  billposting 
through  one  of  the  defendants'  solicitors.  He 
cannot  even  buy  his  posters  from  the  litho- 
grapher, unless  he  deak  with  the  billposters 
in  the  defendant  association,  for  the  litho- 
graphers cannot  allow  their  posters  to  be 
placed  by  independent  posting  concerns,  be- 
cause of  the  risk  of  boycott  by  the  associa- 
tion. Hie  scheme  is  not  only  so  devised  as 
to  define  the  agencies  which  must  be  em- 
ployed in  placing  posters;  but  is  so  arranged 
as  to  prevent  the  possibility  of  purchasing 
posters  from  the  leading  lithographers  unless 
the  requisites  of  the  association  are  met. 

"  Within  the  doctrine  laid  down  by  the 
Supreme  Court  in  the  case  of  Hopkins  v. 
United  States,  171  U.  S.  578,  19  Sup.  Gt. 
44),  43  L.  ed.  2SIO^  this  arrangement  would 
not  constitute  a  restraint  of  interstate  com- 
merce, in  violation  of  the  Sherman  Act,  if 
it  was  limited  to  preventing  members  of  the 
association  who  had  purchased  posters  from 
the  lithographers  from  being  employed  by 
advertisers  to  post  their  bilte  who  did  not 
give  all  their  billposting  business  to  such 
members.  But  in  the  complaints  under  con- 
sideration it  is  stated  that  billposters  not 
only  put  up  posters  for  advertisers,  but  at 
times  themselves  purchased  sample  posters 
and  sold  them  to,  as  well  as  placed  them  for, 
advertisers.  An  agreement  among  the  de- 
fendants to  purchase  from  no  lithographer 
who  sold  sample  posters  to  an  independent 
billposter  would  clearly  be  in  restraint  of 
interstate  commerce.  It  would  be  a  direct 
interference  with  the  sale  and  transmission 


of   posters  from  one   state  to   another  and 
would  violate  the  Sherman  Act." 

Fotibidding  agents  to  handle  aiudliaxy 
device. —  For  an  automobile  manufacturer  to 
forbid  its  agents  to  handle  an  auxiliary  de- 
vice made  by  another  for  use  on  the  auto- 
mobile is  not  a  violation  of  this  act.  Mc- 
Master  v.  Ford  Motor  Co.,  (1920)  114  S.  a 
100,  103  S.  E.  87. 

Sale  of  part  of  bosineM. —  In  Coca-Oola 
Bottling  Co.  V.  Coca  Cola  Co.,  (D.  C.  DeL 
1920)  269  Fed«  796,  it  was  held  that  a  con- 
tract was  not  violative  of  this  act  or  the 
Clayton  Act  under  which  the  manufacturer 
of  a  syrup  known  as  "Coca-Cola"  sold  the 
rights  to  Dottle  such  syrup  to  another  cor- 
poration, the  purchaser  agreeing  to  buy  all 
of  the  Coca-Cola  syrup  necessary  to  a  com- 
pliance with  the  agreement  from  the  seller. 
The  court  said:  "It  is  next  contended  by 
the  defendant  that,  if  the  contract  be  con- 
strued as  it  is  now  construed  by  the  court, 
it  is  void  imder  the  law  of  Georgia,  the 
German  Act  and  the  Clayton  Act.  In  this 
connection  it  should  be  observed  that  the 
effect  of  the  oontrat^  was  not  a  merger  or 
consolidation  of  businesses  theretofore  exist- 
ing in  severalty,  but  was  the  complete  sev- 
erance of  the  bottling  business  from  the 
business  of  supplying  soda  fountains  with 
the  syrup,  while  the  result  which  the  de- 
fendant seeks  under  statutes  intended  to 
prevent  monopoly  would  give  to  the  defend- 
ant a  complete  and  exclusive  monopoly  of 
both  the  fountain  business  and  the  bottling 
business.  The  accomplishment  of  this  resuU 
through  the  instrumentality  of  the  anti- 
monopoly  statutes  would,  indeed,  be  iinique.*' 

Sale  of  magasinea. —  Where  the  members  of 
a  state  council  of  defense  in  Kew  Mexico 
during  the  War  with  Germany  in  a  publica- 
tion issued  under  its  authority  sought  to 
prevent  the  sale  and  distribution  of  maga- 
zines published  by  a  Kew  York  corporation 
and  shipped  to  Mexico  for  sale  such  action 
was  held  to  be  in  excess  of  their  authority 
and  in  violation  of  the  Interstate  Commerce 
Act,  it  appearing  that  the  magazines  con- 
tained no  objectionable  matter  and  that  the 
action  of  the  council  was  based  on  alleged 
derelictions  of  a  principal  stockholder  of  the 
corporation  as  an  individual  in  newspapers 
published  -by  him.  Council  of  Defense  «. 
International  Magazine  Co.,  (C.  C.  A.  8th 
Cir.  1920)  267  Fed.  390.  The  court  eaid: 
"Whatever  may  have  been  the  derelictions 
of  Hearst  as  an  individual  or  in  his  news- 
papers, it  is  absolutely  clear  that  com- 
plainant, which  was  engaged  solely  in  pub- 
lishing and  selling  magazines,  had  published 
no  objectionable  matter  in  its  magazines,  and 
it  had  nothing  to  do  with  the  Hearst  news- 
papers, nor  any  interest  in  them.  The  de- 
clared and  obvious  purpose  was  to  destroy 
complainant's  business  ip  New  Mexico.  This 
purpose  was  proceeding  toward  success,  when 
halted  by  the  injunction  of  the  court  below. 
The  various  defendants  were  planning  and 
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acting  together  to  effectuate  the  above  pur- 
pose. They  were  doing  bo  without  legal  war- 
rant or  protection.  Their  acts  amounted  to 
a  conspiracy  to  boycott  or  blacklist  the 
magazines  published  by  complainant.  All  of 
these  publications  came  into  the  state 
through  interstate  commerce.  The  only  pur- 
pose of  shipping  the  magazines  into  New 
Mexico  was  for  sale  there;  hence  a  moye- 
xnent  which  sought  to  prevent,  and  was 
succeeding  in  preventing,  newsdealers,  who 
were  here  the  importers,  from  receiving, 
handling,  and  selling  such  magazines,  di- 
rectly interfered  with  that  commerce.  We 
think  this  situation  within  the  prohibition 
of  the  Sherman  Act." 

VI.    Pbockedinos  Unmeb  Act. 

1.  In  General  (p.  677). 

Jurisdiction  of  state  court. — "  The  state 
courts  have  no  jurisdiction  of  an  original 
action  brought  imder  the  act  of  ConsresB  to 
obtain  the  relief  therein  provided  for.** 
McMaster  v.  Ford  Motor  Co.,  (1920)  114 
S.  C.  100,  103  S.  E.  87. 

VII.  VioLATioir  or  Act  ab  Defense  to  Suit 

oir  Contbact. 

1.  In  General   (p.  682). 

Contract  valid. —  Recovery  of  the  price  on 
a  contrsxH^  for  the  sale  of  goods  is  not  pre- 
vented by  the  fact  that  the  seller  is  an 
unlawful  combination  or  trust  under  this 
act.  Dreyfus  v.  Corn  Products  Co.,  (Ala. 
1920)  204  Ala.  693,  86  So.  386. 

2.  Pariioula/r  Actions  (p.  684) 
Action  on  lease  of  machinery. —  In  a  suit 
on  leases  of  shoe-machinery  where  the  de- 
fendant sets  up  in  defense  that  the  plaintiff 
is  an  illegal  combination  in  violation  of 
this  Act,  and  that  the  Jeases  sued  on  are 
direct  and  material  parts  of  the  combination, 
but  sets  out  no  facts  in  connection  therewith, 
such  allegations  are  mere  conclusions  of  the 
pleader  and  not  admitted  by  demurrer. 
Witherell,  etc.,  Co.  v.  United  Shoe  Machin- 
ery Co.,  (C.  C.  A.  l8t  Cir.  1919)  267  Fed. 
950. 

Vol.  IX,  p.  687,  sec.  2.     [First  ed., 
vol.  VII,  p.  340.] 

n.  Pabttculab  Instances  (p.  694) 
Railroad  in  control  of  coal  company. — ^A 
railway  company  which,  in  combination  with 
a  subsidiary  coal  company  controlled  by  it 
through  stock  ownership  and  common  officers, 
deliberately  enters  upon  a  policy  of  making 
extensive  purchases  of  anthracite  land  tribu- 
tary to  the  railway  company's  lines,,  for  the 
purpose  of  controlling  the  mining,  transpor- 
tation, and  sale  of  coal  to  be  obtained  there- 
from, and  of  preventing  and  suppressing 
competition,  especially  in  the  transportation 
and  sale  of  such  coal  in  interstate  commerce, 
and  continues  this  policy  after  the  passage 


of  the  Antitrust  Act  of  July  2,  1890,  with 
increasing  energy  and  tenacity  of  purposoy 
with  the  result  that  a  practical  monopoly  is 
attained  of  the  transportation  and  sale  of 
anthracite  coal  derived  from  such  lands,  vio- 
lates the  provisions  of  sections  1  and  2  of 
such  act,  forbidding  restraints  of  interstate 
trade  or  commerce,  and  monopolization  of 
or  attempts  to  monopolize  a  part  of  such 
trade  or  commerce.  U.  S.  v,  Lehigh  Valley 
R.  Co.,  (1920)  254  U.  S.  255,  41  S.  Ct.  104, 
65  U.  S.  (L.  ed.)  — ,  reversing  (S.  D.  N.  Y. 
1914)    225   Fed.   399. 

Vol.  IX,  p.  701,  sec.  4-     [First  ed., 
vol.  VII,  p.  344.] 

I.  Jurisdiction  in  general. 
II.  Who  may  maintain  action. 

III.  Pleading  and  evidence. 

IV.  Remedies  and  relief. 

I.  JUBIBDICnON  IV  Genkbal  (p.  701) 
Suit  to  enjoin  consolidation  of  corporations. 
—  A  suit  by  a  stockholder  to  enjoin  the  con- 
solidation of  two  corporations  as  being  a 
combination  in  violation  of  this  act  is  not 
maintainable  under  this  section.  General 
Invest.  Co.  v.  Lake  Shore,  etc.,  R.  Co.,  (C, 
C,  A.  6th  Cir.  1920)   269  Fed.  235. 

II.  Who  Mat  Maintain  Ac?now  (p.  702) 
Who  may  sue  to  enjoin. —  Private  parties 
cannot  maintain  a  suit  for  injunction  under 
this  section.  Gable  v.  Vonnegut  Machinery 
Co.,   (C.  C.  A.  6th  Cir.  1921)   274  Fed.  66. 

III.  Pleadino  Ain)  Evidence  (p.  704) 
Evidence. — ^A  conspiracy  to  interfere  with 

interstate  commerce  need  not  te  proved  by 
direct  evidence.  It  may  be  shown  by  cir- 
cumstantial evidence.  Herket,  etc..  Trunk 
Co.  V.  United  Leatherworkers'  International 
Union,  (E.  D.  Mo.  1920)  268  Fed.  662. 

IV.  Remedies  and  Relief  (p.  704) 
Remedies  provided  by  Act  as  exclusive.--- 

The  remedies  provided  by  the  Sherman  Anti- 
trust Act,  for  enforcing  the  rights  created 
by  it,  are  exclusive.  Geddes  v.  Anaconda 
Copper  Min.  Co.,  (1921)  254  U.  S.  690,  41 
S.  Ct.  209,  65  U.  S.  (L.  ed.)  — ,  {reversing, 
(C.  C.  A.  9th  Cir.  1917)  245  Fed.  225,  167 
C.  C.  A.  417,  which  held  however  that  the 
lower  federal  courts  properly  assumed  juris- 
diction of  the  case  presented  by  a  bill  filed 
by  minority  stockholders  ^-o  set  aside  a  sale 
of  corporate  property  on  the  ground  that 
the  purchase  was  made  in  pursuance  of  a 
purpose  to  violate  the  Sherman  Anti-trust 
Act,  where  such  suit  was  begun  before  it  had 
become  the  settled  law  that  the  remedies  pro* 
vided  by  that  act  for  enforcirg  the  rights 
created  by  it  are  exclusive. 

Modification  of  decree.— The  jurisdiction 
of  the  court  is  not  limited  to  the  making  of 
decrees    initially    to    prevent    and    restrain 


788 


FED.  STAT.  ANN.— 1921  SUPP. 


violations  of  the  Anti-Trust  Act,  but  extends 
upon  proper  occasion  to  the  modification  of 
decrees  looking  to  the  continued  prevention 
and  restraint  of  violations.  This  may  the 
more  readily  be  done  where,  the  modification 

Sroposed  does  not  call  for  revision  of  the 
ecree  on  the  merits,  or  against  any  person 
concluded  thereby.  U.  S.  v,  Du  Pont  De 
Nemours,    (D.   C.   Del.   1921)    273  Fed.   869. 

Vol.  IX,  p.  713,  sec.  7.     [First  ed., 
vol.  VII,  p.  346.] 

II.  Right  to  sue. 

III.  Pleading,  practice  and  procedure. 

IV.  Evidence. 
V.  Damages. 

II.  Right  to  Sub  (p.  717) 
Who  may  sue. —  It  is  not  necessary  that  a 
person  suing  for  damages  under  this  section 
be  himself  engaged  in  interstate  commerce. 
Sullivan  v.  Associated  Billposters,  etc.,  (S. 
D.  N.  Y.  1919)  272  Fed.  323;  Charles  A. 
Ramsay  Co.  v.  Associated  Bill  Posters, 
etc.,  (C.  C.  A.  2d  Cir.  1921)  271  Fed.  140. 
Under  this  statute  those  who  may  sue 
for  threefold  damages  by  virtue  of  its  terms 
are  limited  to  those  "who  shall  be  injured 
in  his  business  or  property."  Accordingly, 
in  order  to  maintain  an  action  it  is  not 
sufficient  to  show  that  the  defendants  might 
have  been  subjected  to  criminal  prosecution 
by  the  government,  or  to  corrective  or  coer- 
cive  proceedings  at  the  instance  of  the  In- 
terstate Commerce  Commission,  but  it  must 
be  shown  that  the  complainant  sustained 
pecuniary  damages,  Keogh  v.  Chicago,  etc.. 
R.  Co.,  (C.  C.  A.  7th  Cir.  1921)  271  Fed 
444. 

ni.    Pleading,    Pbactice    and    Pbocedubb 

(p.  719) 
Limitation  of  action. —  The  state  statute 
of  limitations  applies  to  a  suit  brought  to 
recover  damages  for  injuries  which  are  al- 
leged to  have  resulted  from  acts  done  in 
violation  of  this  act.  Jones  v.  West  Pub. 
Co.,  (CCA.  5th  Cir.  1921)  270  Fed.  563. 

IV.  EVIDEWCB   (p.  724) 

In  general.— The  plaintiff  in  an  action 
under  this  act  must  show  a  direct  relation 
between  the  restraint  and  the  injury.  Sulli- 
van V.  Associated  Billposters,  etc.,  (S.  D.  N. 
\.  1919)  272  Fed.  323. 

V.  Damagds  (p.  795) 
Measure  of  damages.— Only  actual  dam- 
ages, proved  by  facts  not  based  on  conjec- 
ture or  estimation  recoverable.  Keogh  v. 
Chicago,  etc.,  R.  Co.,  ( C  C  A.  7th  Cir.  1921 ) 
271  Fed.  444. 

Lawful  rates  under  illegal  combination.— 
Where  rates  have  been  declared  to  be  reason- 
able by  the  Interstate  Commerce  Commission 
a  complainant  cannot  recover  under  this  sec- 


tion, although  it  appears  that  the  rates  are 
higher  because  of  an  unlawful  combinatioii 
of  railroads  in  restraint  of  interstate  com- 
merce than  they  would  have  been  in  the 
absence  of  such  combination.  Keogh  r.  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  A.  7th  Cir.  1921) 
271  Fed.  444. 

Vol.  IX,  p.  730,  sec.  1.     [First  ei, 
1916  Supp.,  p.  267.] 

Application. —  Neither  the  Sherman  nor 
Clayton  Acts  furnishes  a  remedy  against  acts 
merely  because  they  incidentally  and  indi- 
rectly affect  interstate  commerce.  They  ap- 
ply only  to  acts  which  directly  and  imme- 
diately relate  thereto.  Gable  €.  Vonn^at 
Machinery  Co.,  (C.  C.  A.  eth  Cir.  1921)  274 
Fed.  66. 

Vol.  IX^  p.  733,  sec.  3.     [First  ed., 
1916  Supp.,  p.  269.] 

Constitutionality. —  To  same  effect  as  orig- 
inal annotation,  see  U.  S.  r.  United  Shoe  Ma- 
chinery Co.,   (£.  D.  Mo.  1920)  254  Fed.  138. 

Section  aa  retroactive. —  In  U.  8.  v.  United 
Shoe  Machinery  Co.,  (£.  D.  Mo.  1920)  264 
Fed.  138,  it  was  held  that  this  section  was 
not  retroactive.  The  court  in  this  case  re- 
ferred to  Elliott  Mach.  Co.  v.  Center,  (W.  D. 
Mich.  1915)  227  Fed.  124  (noted  in  9  Fed. 
Stat.  Ann.  <2d  ed.)  p.  733)  and  declared  that 
the  statement  therein  on  this  point  waa  obiter. 

Purpose. —  The  object  of  the  section  was  to 
make  unlawful  acta  which  were  not  unlawful 
under  the  Sherman  Act  or  other  antitrust 
acts.  U.  S.  17.  United  Shoe  Machinery  Ca, 
(£.  D.  Mo.  1920)  264  Fed.  133,  wherein  the 
court  said:  "There  is  nothing  in  the  Sher^ 
man  Act,  or  any  other  act  of  Congress,  mak- 
ing the  acts  enumerated  in  section  3  of  the 
Clayton  Act  unlawful,  'where  the  effect'  of 
them  'may  be  to* substantially  lessen  com- 
petition or  tend  to  create  a  monopoly  in  any 
line  of  commerce.' " 

Application. —  This  section  does  not  apply 
to  a  contract  of  sale  made  and  performed 
in  the  same  state.  Quincy  Oil  Co.  i?.  Syl- 
vester, (Mass.  1921)  130  N.  E.  217,  14  A.  L. 
R.  111. 

Parties. —  Railroad  companies  were  held  to 
be  necessary  parties  to  a  proceeding  to  annul 
a  contract  between  them  and  a  can  company 
containing  an  exclusive  clause,  in  Fruit 
Growers*  Express  v.  Federal  Trade  Commis- 
sion,  (C.  C.  A.  7th  Cir.  1921)  274  Fed.  205. 

The  words  **  lease,"  •*  sale,"  "  contract  for 
sale,"  "lessee,"  and  ''purchaser,"  being  the 
words  used,  and  no  other  relation  than  lease 
and  sale  being  mentioned,  there  is  no  ex- 
pressed purpose  in  the  clause  quoted  to  make 
it  cover  any  other  subject  than  leases,  sales, 
or  contracts  for  sales,  and  to  embrace  no 
other  persons  than  lessees  and  purchasers. 
The  words  are  so  clear  they  require  no  con- 
struction, and  to  needlessly  construe,  in 
order  to  broaden  the  scope  of  the  statute, 
whether  done  by  the  Trade  Commission  in 
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administering,  or  by  this  court  in  supervis- 
ing the  administration  of,  the  statute,  would 
be  for  either  or  both  such  agencies  to  write 
into  the  statute  what  Congress  has  not  ex- 
pressly written.  Curtis  Pub.  Co.  v.  Federal 
Trade  Commismon,  (C.  C.  A.  3d  Cir.  1921) 
270  Fed.  881. 

Combination  made  in  conrte  of  interstate 
commerce. —  The  lease  or  combination  made 
unlawful  by  this  act  is  one  made  in  the 
oourse  of  interstate  commerce.  Witherell, 
etc.,  Co.  V,  United  Shoe  Machinery  Co.,  (C. 
a  A.  Ist  Cir.  1919)  267  Fed.  960. 

Legality  of  shoe  machinery  leases. —  Re- 
garding such  leases,  the  court  said:  "The 
question  to  be  decided  is:  Do  the  clsAises 
complained  of,  or  any  of  them,  put  it  in  their 
power,  or  have  the  effect,  or  tend,  if  enforced, 
as  the  defendants  would  have  the  right  to 
do,  if  they  are  not  unlawful  under  the  Clay- 
ton Act  —  and  that  is  their  intention  —  'to 
substantially  lessen  competition '  or  '  estab- 
lish a  monopoly  in  trade'? 

"  In  the  opinion  of  the  court  there  can  be 
no  doubt  that  the  enforcement  of  some  of  the 
provisions  hereinafter  menticmed  will  have 
that  effect.  If  shoe  manufacturers  are  not 
permitted  to  use  machines  manufactured  by 
competitors  without  being  penalized,  such 
prohibition  tends  to  lessen  competition,  and 
eventually  will  result  in  giving  the  defend- 
ants a  monopoly  in  that  part  of  trade  or 
commerce.  Who  will  invest  the  millions 
necessary  to  establish  such  manufacturing 
plants,  and  the  evidence  convinces  that  it 
will  require  these  large  sums  to  establish 
them,  when  the  product  cannot  be  sold,  or 
at  best  can  find  but  a  very  limited  market. 
It  is  true,  there  are  some  competitors;  but 
they  are  few,  and  they  manufacture  only 
some  of  the  machines  required.  Some  have 
been  obliged  to  go  out  of  business  for  lack 
of  trade,  caused  by  these  tying  clauses,  and 
eventually  all  will  have  to  discontinue,  if 
shoe  manufacturers  are  prevented  from  pur- 
chasing, leasing,  or  using  their  machines,  by 
reason  of  a  strict  enforcement  of  the  tying 
clauses  and  the  rebates  and  discounts,  or 
those  which,  in  the  opinion  of  the  court,  are 
in  violation  of  the  Clayton  Act."  U.  8.  v. 
United  Shoe  Machinery  Co.,  (E.  D.  Mo.  1920) 
264  Fed.  138. 

In  an  action  on  leases  of  shoe  machinery 
an  answer  which  alleges  that  the  leases  were 
transactions  in  the  course  of  interstate  com- 
merce but  sets  out  no  facts  showing  wherein 
they  are  of  such  a  character  is  a  conclusiim 
of  the  pleader  and  being  such  the  allegation 
is  not  admitted  by  demurrer.  Witherell,  etc, 
Co.  V,  United  Shoe  Machinery  Co.,  (C.  C.  A. 
1st  Cir.  1920)  267  Fed.  950. 

Leasing  tanks  exclusively  to  distribute 
products  of  lessor. —  The  practice  of  leasing, 
at  a  nominal  rental,  taidEs  and  automatic 
measuring  pumps,  for  the  storing  and  dis- 
tributing of  gasoline,  upon  condition  that 
the  tanks  and  pumps  so  leased  be  used  by  the 


lessee,  the  retailer,  exclusively  for  the  pur- 
pose of  storing  and  marketing  gasoline  pur- 
chased from  the  lessor,  is  not  a  violation  of 
this  section.  Campbell  Oil  Co.  v.  Federal 
Trade  Commission,  (C.  C.  A.  6th  Cir.  1921) 
274  Fed.  571;  Standard  Oil  Co.  €.  Federal 
Trade  Commission,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  478. 

License  to  manufacture  patented  article. — 
A  license  giving  the  licensee  a  right  to  manu- 
facture a  patented  article,  the  patent  on 
which  is  owned  by  the  licensor,  by  which  the 
licensee  agrees  to  purchase  all  materials  to 
be  used  in  making  the  article  from  the  li- 
censor or  persons  designated  by  him  is  not 
violative  of  this  act.  Weatinghouse  Electric, 
etc.,  Co.  V.  Diamond  State  Fibre  Co.,  (D.  C. 
DeL   1920)    268   Fed.   121.     The  court  said: 

"A  patent  gives  to  the  patentee  the  right, 
not  only  to  prevent  others  from  making  the 
patented  article,  but  also  to  prevent  others 
from  making  any  ingredient  or  part  of  such 
patented  article  with  intent  that  such  ingre- 
dient or  part  shall  be  used  in  the  patented 
article,  for  as  a  patentee  may  mamtain  a 
suit  for  infringement  against  a  person  mak- 
ing such  patented  article,  so  he  may  also 
maintain  a  suit  for  contributory  infringe- 
the  ingredients  or  parts  for  use  in  the  paten- 
ment  sgainst  a  person  making  and  selling 
ted  article.  The  ri^t  to  mi^e  the  parts 
and  material  entering  into  the  patented 
article,  and  to  exclude  others  from  making 
them,  if  such  parts  and  material  are  un- 
patented as  in  this  case,  would  seem  to  be 
an  inevitable  adjunct  of  the  patent  and  a  part 
of  the  patent  monopoly.  There  is  no  evi- 
dence in  this  case  that  the  patentee  or  his 
assignee,  the  plaintiff,  ever  surrendered  this 
monopoly  to  the  public  I  do  not  see,  there- 
fore, that  the  effect  of  granting  a  license  to 
manufacture  the  Conrad  gears,  but  reserving 
to  the  licensor  the  right  to  continue  to  make 
the  gear  material,  was  to  surrender  to  the 
public  the  licensor's  monopoly  to  make  the 
material  entering  into  such  gears,  or  to 
create  a  *  line  of  commerce '  within  the  mean- 
ing of  the  Clayton  Act. 

"  Nor  do  I  see  how  the  effect  of  reserving 
such  right  to  the  licensor  may  be  to  lessen 
competition  that  never  existed  or  tend  to 
create  a  monopoly  that  was  complete  in  the 
licensor  before  the  contract  was  made." 

Contract  between  magazine  publishers  and 
agents. — ^In  Curtis  Pub.  Co.  v.  Federal  Trade 
Commis8i(m,  (C.  C.  A.  3d  Cir.  1921)  270 
Fed.  881,  a  contract  between  a  magazine 
publisher  and  its  agents  was  held  not  to 
constitute  a  "  lease  or  make  a  sale  or  con- 
tract for  the  sale  of  goods."  The  following 
extract  from  the  opinion  of  the  court  shows 
the  nature  and  the  substance  of  the  con- 
tract: 

**  We  note,  first  that  the  agreement,  which 
is  entitled  a  '  District  Agency  Agreement/ 
is  in  form  and  verbiage  an  appointment  by 
a  publisher  of  an  agent,  and  an  agent  for 
limited  territory  and  for  a  mutually  optional 
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time,  for  the  purpose  of  (a)  selling  and  (b) 
distributing  its  magazines.  Now,  there  are 
no  words  in  the  contract  which  purport  or 
contemplate  the  sale  of  such  magazines,  and 
there  is  express  provision,  if  (a)  a  sale, 
or  (b)  a  distribution,  to  third  parties,  is  not 
effected,  the  magazines  consigned  are  to  be 
returned  to  the  publisher.  Indeed,  the  na- 
ture of  the  transaction,  the  necessary  has^te 
to  get  the  magazines  into  the  hands  of  the 
boys  at  once,  shows  of  itself  that  there  was 
no  reason  for  transferring  title  by  sale.  It 
was  not  the  handling  of  commodities  of 
which  sales  would  naturally  be  made.  It 
was  a  contract  for  distributing  and  speeding 
up  deliveries  of  an  article  whose  whole  value 
depended  on  the  haste  with  which  it  passed 
from  the  agent's  possession.  Confirming 
these  statements,  we  note  that  in  clause  1, 
*  appoint  the  said  second  party  as  district 
agent  for  the  Saturday  Evening  Post/  etc., 
are  words  aptly  used  iu  constituting  an 
agency,  viz.  'appoint,'  and  of  restricted  ter- 
ritory, 'district  agent.' 

"We  note  that  clause  3  provides  for  the 
return  and  credit,  at  consignment  prices,  of 
unsold  copies,  and  that  clause  6  provides  for 
the  payment  of  interest  at  5  per  cent,  on  the 
money  deposit,  made  by  the  agent,  as  security 
for  the  magazines  consign^.  As  to  the 
agent  making  sales  of  the  magazine,  clause 
8  obligates  him  to  sell  a  certain  number 
of  copies  of  the  magazine,  and  clause  9  binds 
him  to  deliver  the  magazine  to  dealers  and 
boys  *  early  on  the  morning  of  the  sale  date ' 
and  at  certain  specified  prices.  We  also 
note  that,  by  clause  10,  the  agent  binds 
himself  not  to  display,  distribute,  or  sell 
any  of  the  magazines  before  an  authorized 
sale  date,  and  by  clause  11  not  to  sell  any 
copies  in  territory  controlled  by  another 
agent.  All  of  these  and  other  details  that 
might  be  cited  evidence  that  the  relation 
created  by  this  contract,  and  by  its  expressed 
terms  meant  to  be  created,  was  one  of 
agency,  and  that  there  is  an  entire  absence 
in  the  contract  of  any  terms  or  words  usual 
or  requisite  to  effecting  or  evidencing  a  sale, 
as  well  as  of  circumstances  inviting  or  neces- 
sitating a  sale. 

"  We  have  not  overlooked  the  fact  that  the 
contract  provides  for  the  maintenance  by  the 
agent  in  the  hands  of  the  publisher  of  an 
advance  sum  of  money  sufficient  to  indemnify 
the  publisher  for  all  magazines  forwarded. 
But  in  our  judgment  this  deposit  cannot, 
in  view  of  the  right  of  return,  be  regarded 
as  a  payment,  but  rather  as  an  indemnity 
to  secure  payment,  for  all  copies  the  agent 
does  not  return.  .  .  .  Such  being  the  case, 
we  hold  the  Commission  erred  in  the  legal 
construction  of  this  contract,  and  therefore 
had  no  proof  before  it  to  find,  as  it  did  in 
its  third  finding,  that  '  the  respondent  has 
made  sales  of  its  magazines  to,  or  entered 
into  contract  for  the  sale  of  the  same,  with 
certain  persons,'  etc.,  and  therefore  its  legal 
conclusion  from  such  findings,  viz.  'that  the 


act  and  conduct  set  forth  in  paragraph  3  of 
said  findings  are,  under  the  circumstances 
therein  set  forth,  in  violation  of  the  pro- 
visions of  section  3 '  of  the  Clayton  Act,  was 
in  error,  as  was  also  the  part  of  its  deeree 
which  enforced  such  conclusion." 

Vol.  IX,  p.  737,  sec.  5.    [FirsJ  ed., 

1916  Supp.,  p.  271.] 

Scope  of  section. —  This  provision  is  only 
a  rule  of  evidence.  Conclusions  of  law  em- 
bodied in  the  decree  could  onlv  have  the 
force  of  precedents,  nor  can  the  decree  as 
adjudging  facts  be  taken  to  override  allega- 
tions of  fact  as  to  the  nature  of  defendants' 
combination  appearing  elsewhere  in  the  com- 
plaint. Sullivan  v.  Associated  Billposters, 
etc.,  (8.  D.  N.  y.  1W»)  272  Fed.  323. 

Failure  to  state  object  of  suit. —  Wliers 
the  object  of  the  suit  in  which  the  decree, 
sought  to  be  set  up  as  prima  facie  evidence 
under  this  section,  was  entered,  is  not  stated, 
the  court  cannot  say  what  matters  were  con- 
sidered, and  hence  will  reach  its  own  con- 
clusions as  to  the  alleged  violation  of  the 
statute  from  the  facts  More  it.  Charles  A. 
Kamsay  Co.  v.  Associated  Billposters,  etc, 
(C.  C.  A.  2d  Cir.  1921)   271  Fed.  140. 

Vol.  IX,  p.  737,  sec.  6.     [First  ei, 
1916  Supp.,  p.  272.] 

Purpose  and  scope  of  section. —  ''The  sec- 
tion assumes  the  normal  objects  of  a  labor 
organization  to  be  legitimate,  and  declares 
that  nothing  in  the  Anti-trust  Laws  shall 
be  construed  to  forbid  the  existence  and  op- 
eration of  such  organizations,  or  to  forbid 
their  members  from  latofuUy  carrying  out 
their  legitimate  objects;  and  that  sudi  an 
organization  shall  not  be  held  in  itself — 
merely  because  of  its  existence  and  operation 
—  to  be  an  illegal  combination  or  conspiracy 
in  restraint  of  trade.  But  there  is  nothing 
in  the  section  to  exempt  such  an  organisa- 
tion or  its  members  from  aocountability 
where  it  or  they  depart  from  its  normal 
and  legitimate  objects,  and  engage  in  an  act- 
ual combination  or  conspiracy  in  restraint  of 
trade.  And  by  no  fair  or  permissible  con- 
struction can  it  be  taken  as  authoriaing  any 
activity  otherwise  unlawful,  or  enabling  a 
normally  lawful  organization  to  become  a 
cloak  for  an  illegal  combination  or  con- 
spiracy in  restraint  of  trade,  as  defined  by 
the  Anti-trust  Laws."  Duplex  Printinjc 
Press  Co.  r.  Deering,  (1921)  254  U.  S.  443, 
41  S.  Ct.  172,  65  U.  S.  (L.  ed.)  — ,  rsfpsrs- 
ing  (C.  C.  A.  2d  Cir.  1918)  252  Fed.  722, 
104  C.  C.  A.  562. 

Extent  of  right  to  strike.— The  right  to 
refuse  to  serve  may  lawfully  be  asserted 
singly  or  in  concert  with  others.  A  strike 
is  a  concerted  refusal  to  serve  in  an  industry, 
either  to  assert  a  supposed  right  or  to  ob- 
tain an  economic  advantage.    For  either  pur- 
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pose,  if  conducted  without  violence  or  in- 
timidation, it  is  lawful,  though  if  done,  not 
in  self -interest,  but  for  the  sole  purpose  of 
injuring  the  employer^  it  may  be  a  malicious 
tort.  If  directed  against  interstate  com- 
merce, it  may  be  an  unlawful  conspiracy 
except  as  provided  in  Clayton  Act  Oct.  16, 
1014,  c.  323,  38  Stat.  730.  Birmingham 
Trust,  etc.,  Co.  v.  Atlanta,  etc.,  R.  Co.,  (N. 
D.  Ga.  1921)   271  Fed.  743. 

Combination  in  xeitraint  of  interstate 
eommarce. —  The  provisions  of  this  section 
contemplate  only  such  organizations  as  law- 
fully carry  out  their  legitimate  objects,  con- 
sequently labor  unions  enforcing  an  agree- 
ment not  to  handle  any  nonunion  merchan- 
dise transported  or  operated  on  in  any  way 
by  any  firm,  individual  or  corporation  that 
refused  to  recognize  the  unions,  and  under 
which  the  members  of  various  unions  re- 
fused to  handle  an  interstate  shipment  be- 
cause it  was  brought  to  a  dock  by  an  express 
company  employing  both  union  and  non- 
union men,  were  held  to  constitute  an  unlaw- 
ful combination  in  restraint  of  interstate 
commerce,  and  therefore  subject  to  restraint 
by  injunction.  Buyer  v.  Guillan,  (C.  C.  A. 
2d  Cir.  1921)    271  Fed.  66. 

Injunction  against  striken. — An  order 
granting  a  permanent  injunction  against  in- 
terference by  strikers  and  others  with  the 
conduct  and  operation  of  the  complainant's 
business  and  forbidding  picketing,  has  been 
held  not  to  violate  this  section.  Quinlivan 
V,  Dail-Overland  Co.,  (C.  C.  A.  6th  Cir. 
1921)  274  Fed.  66. 

Vol.  IX,  p.  741,  sec.  11.     [First  ed., 
1916  Supp.,  p.  275.] 

The  worda  '*  where  applicable  to  common 
carriers,"  in  this  section  mean  that  the  facts 
involve  common  carriers,  or  the  business  of 
common  carriers,  then  the  jurisdiction  is 
solely  in  the  Interstate  Commerce  Commis- 
sion. Fruit  Orowers'  Express  v.  Federal 
Trade  Commission,  (C.  C.  A.  7th  Cir.  1921) 
274  Fed.  206. 

Vol.  IX,  p.  745,  sec.  1 6.     [First  ed., 

1916  Supp.,  p.  278.] 

Injunctive  relief  from  secondary  boycott. 
—  See  supra,  p.  633. 

Relief  granted  by  section  ai  effective  from 
time  of  passage  of  Act. —  In  so  far  as  the 
Clayton  Act  provided  for  relief  by  injunc- 
tion to  private  suitors,  imposed  conditions 
upon  granting  such  relief  under  particular 
circumstances,  and  otherwise  modified  the 
8herman  Anti-trust  Act  (see  Vol.  9,  p.  644), 
it  was  effective  from  the  time  of  its  passage 
and  applicable  to  pending  suits  for  injunc- 
tion not  brought  to  a  hearing  until  after  the 
passage  of  the  Clayton  Act.  Duplex  Print- 
ing Press  Co.  v.  Deering,   (1921)   264  U.  S. 


443,  41  S.  Ct.  172,  06  U.  S.  (L.  ed.)  — , 
reversing  (C.  C.  A.  2d  Cir.  1918)  252  Fed. 
722,  164  C.  C.  A.  562. 

Extent  of  relief. —  This  section  supple- 
ments the  Sherman  Act  by  giving  a  private 
party  a  right  to  maintain  a  suit  for  injunc- 
tion. Gable  t?.  Vonnegut  Machinery  Co.» 
(C.  C.  A.  6th  Cir.  1921)   274  Fed.  66. 

Jurisdiction  confined  to  federal  courts.-— 
The  grant  of  jurisdiction  by  this  section  is 
to  the  courts  of  the  United  States  and  is 
not  given  to  the  state  or  even  territorial 
courts.  General  Invest.  Co.  v.  Lake  Shore, 
etc.,  R.  Co.,  (C.  C.  A.  6th  Cir.  1920)  269 
Fed.  236.  The  court  said:  ''The  grant  of 
jurisdiction  is  to  the  'courts  of  the  United 
States.'  This  language  has  been  expressly 
held  not  to  reach  even  territorial  courts, 
although  they  were  created  by  the  laws  of 
the  United  States.  McAllister  v.  U.  S., 
141  U.  S.  174,  179,  11  Sup.  Ct.  949,  36  L.  ed. 
693.  Much  less  can  it  reach  those  courts 
which  are  wholly  of  another  jurisdiction.  It 
is  true  there  are  cases  where  this  term  has 
been  thought  to  reach  some  of  the  courts  of 
the  District  of  Columbia  (see  Page  v.  Bum- 
stine,  102  U.  S.  664,  26  L.  ed.  268;  United 
States  V.  Mills,  11  App.  D.  C.  600,  604); 
but  that  was  because  the  language  and  pur- 
pose of  the  act  in  question  were  especially 
appropriate  to  be  so  extended.  In  the  pre- 
sent case  the  statute  was  dealing  solely 
with  a  subject-matter  of  exclusively  federal 
jurisdiction,  interstate  commerce,  and  while 
Congress  might  have  intrusted  some  of  its 
exercise  to  the  state  courts,  there  is  no  rea- 
son to  presume  such  an  intention ;  the  natural 
presumption  is  rather  to  the  contrary.  Not 
only  had  the  ordinary  meaning  of  the  phrase 
'courts  of  the  United  States'  become  fixed 
by  familiar  judicial  construction  long  before 
the  Clayton  Act  was  passed,  but  it  had  been 
customarily  used  by  Congress  with  the  same 
definite  meaning;  for  example,  section  256 
of  the  Judicial  (>)de  refers  to  the  'courts  of 
the  United  States '  and  the  '  courts  of  the 
several  states'  as  different  classes,  exclusive 
of  each  other.  Further,  this  section  pertains 
only  to  the  remedy,  and  there  would  be  a 
strong  presumption  that  a  federal  remedial 
statute  did  not  relate  to  the  remedies  of 
another  jurisdiction.  From  these  considera- 
tions we  are  satisfied  that  a  suit  brought  in 
a  state  court  can  get  no  help  from  section 
16." 

Sufficiency  of  evidence. —  Evidence  from 
which  it  is  impossible  to  infer  monopolistic 
control  of  the  price  of  copper  by  the  pur- 
chasers of  all  the  property  of  a  mining  com- 
pany, and  from  which  it  cannot  be  determined 
to  what,  if  any,  substantial  extent  they  re- 
strained or  monopolized  the  production  of 
copper,  is  insufficient  to  justify  injunctive 
relief  to  minority  stockholders  of  the  mining 
company  against  the  sale,  under  the  provi- 
sions of  this  section,  that  any  person  shall 
be  entitled  to  sue  and  have  injunctive  relief 
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in  any  court  of  the  United  States  having  jur- 
isdiction over  the  parties  against  threatened 
loss  or  damage  by  a  violation  of  the  Anti- 
trust Laws,  under  the  conditions  and  prin- 
ciples regulating  the  granting  of  such  relief 


by  courts  of  equity.  Geddes  v.  Anaocmda 
Copper  Min.  CJo.,  (1921)  254  U.  S.  590,  41 
S.  Ct.  209,  65  U.  S.  (L.  ed.)  — ,  reversing 
(C.  C.  A.  9th  Cir.  191T)  246  Fed.  225,  15T 
C.  C.  A.  417. 


TRADEMARKS 


Vol.  IX,  p.  747,  sec.  1.     [First  ed., 
1909  Supp.,  p.  676.] 

Purpose  and  effect  of  act. —  In  addition  to 
the  heneflt  accorded  the  owner  of  a  trade- 
mark  it  is  the  purpose  of  the  trademark  law 
to  confer  a  benefit  on  the  ultimate  consumer. 
Wallace  v,  Repetti,  (G.  C.  A.  2d  Cir.  1920) 
266  Fed.  307. 

The  function  of  a  trademark  is  to  iden- 
tify the  origin  and  ownership  of  the  goods 
to  which  it  is  attached.  Imperial  Gotto 
Sales  Go.  «.  N.  K.  Fairbanks  Go.,  (App.  Gas. 
D.  G.   1921)    270  Fed.  686. 

Character  of  property  in. —  ''It  is  true 
that  a  trade-mark  is  not  the  subject  of  prop- 
erty, except  in  connection  with  an  existing 
business.  It  is  a  right  appurtenant  to  a 
business  in  which  it  is  used,  and  grows  out 
of  its  use,  but  not  its  adoption.  It  is  not 
a  right  in  gross,  for  its  purpose  is  to  designate 
the  goods  made  by  a  particular  person,  and 
to  protect  the  good  will  of  that  person's 
business  against  the  sale  of  the  same  variety 
of  goods  made  by  others."  Vermont  Maple 
Syrup  Go.  v,  F.  N.  Johnson  Maple  Syrup  Co., 
(D.  G.  Vt.   1921)    272  Fed.  478. 

A  trademark  is  not  property  which  can  be 
owned  in  gross.  It  can  not  be  sold  or  mort- 
gaged apart  from  the  business  with  which 
it  is  connected.  In  re  Leslie- Judge  Co.,  (C. 
G.  A.  2d  Cir.   1921)    272  Fed.  886. 

The  right  to  a  trademark,  in  the  absence 
of  registration  in  the  patent  office,  arises  at 
common  law  from  priority  of  appropriation. 
Edgar-Morgan  Go.  v.  Alfocorn  Milling  Co., 
(E.  D.  Mo.  1921)  270  Fed.  344. 

"  While  there  is  a  property  right  in  a 
trade-mark  (Trade-Mark  Cases,  100  U.  S. 
82,  92,  93,  25  L.  ed.  550),  the  right  is 
grounded  not  in  the  mark  itself,  but  in  the 
right  to  be  protected  in  the  reputation  and 
good  will  of  the  business  designated  and 
known  by  the  use  of  the  trade-mark.  This 
property  riffht  in  the  trade-mark  ceases  with 
the  discontinuance  of  its  use."  Imperial 
Cotto  Sales  Co.  t^.  N.  K.  Fairbanks  Co.,  (App. 
Gas.  D.  C.  1921)  270  Fed.  666. 

A  person  has  property  or  a  property  right 
in  a  trademark  used  by  him.  It  is  said, 
however,  that  "  trade-mark  is  not  a  right  in 
gross  or  at  large.  As  an  abstract  right, 
wholly  disassociated  from  the  business  or 
merchandise  with  which  it  has  become  estab- 
lished, it  is  not  property,  and  may  not  be 
assigned.  United  Drug  Co.  v,  Rectanus  Co., 
248  U.  S.  90,  39  Sup.  Ct.  48,  63  L.  Ed.  141. 


For  no  one  may  sell  his  goods  as  the  coodi 
of  another.  Such  an  act  would  be  a  fraud 
upon  the  public.  But  where  the  trade-xnaik 
of  a  retainer  is  assigned  by  him  to  the  manu- 
facturer of  the  commodity  to  which  the 
trade-mark  was  affixed,  there  is  no  false  re- 
presentation to  the  public,  and  audi  aaaigB- 
ment  is  valid.  Witthaus  v,  Braum  et  al.,  44 
Md.  303,  22  Am.  Rep.  44.  The  last  prop- 
osition arises,  apparently,  from  the  fact 
that  a  trade-mark  does  not  as  a  matter  of 
necessity  and  law  import  that  the  articles 
upon  wnich  if  is  used  are  manufactured  by 
the  user.  It  is  sufficient  that  they  are  manu- 
factured for  him,  that  he  controls  their  pro- 
duction, or  that  in  the  course  of  trade  they 
pass  through  his  hands.  Nelson  v.  WincheU 
&  Co.,  203  Mass.  75,  89  K.  £.  180,  23  L.  R. 
A.  (N.  S.)  1150;  McLean  v,  Fleming,  96  U. 
S.  245,  253,  24  L.  Ed.  828.  If  a  retainer  may 
assign  his  trade-mark  to  the  manufacturer 
of  the  article  sold  by  the  retailer,  it  would 
seem  that  the  converse  is  necessarily  true, 
and  that  the  manufacturer  may  assign  his 
trade-mark  to  another,  who  sells  the  goods 
of  the  manufacturer."  Coco-Cola  Bottling 
Co.  17.  Coca-Cola  Co.,  (D.  C.  DeL  1920)  269 
Fed.   796. 

"  It  must  be  remembered  that  '  the  right 
of  property  in  trade-marks  has  come  to 
be  recognized  as  of  immense  and  incalcal* 
able  value,'  and  that  the  'proprietor  of  a 
trade-mark  by  virtue  of  the  manufacture  er 
offering  for  sale  of  his  goods  is  entitled  to 
the  protection  which  the  highest  powers  of 
the  court  can  afford.' "  Bourjoia  o.  Katosl 
(S.  D.  N.  Y.  1920)  274  Fed.  866. 

The  r^ht  to  use  a  trademark  doea  not 
depend  on  any  particular  period  of  usage 
but  having  been  adopted  in  good  faith  the 
right  thereto  inures  and  will  prevail  against 
any-  subsequent  user.  Wallace  v.  Hepetti, 
(C.  C.  A.  2d  Cir.  1920)   266  Fed  307. 

Territorial  extent  of  trademark  righti.— 
"A  trade-mark  cannot  travel  to  markets 
where  there  is  no  article  to  wear  the  badgd 
and  no  trader  to  supply  the  article.  Hano- 
ver Star  Milling  Co.  v.  Metcalf,  supra,  240 
U.  S.  416,  36  Sup.  Ct.  361,  60  L.  Ed.  713.  but 
this  rule  does  not  mean  that  the  person  who 
first  uses  the  trade-mark  of  another  as  his 
licensee  in  new  territory  thereby  becomes 
the  absolute  owner  of  it  in  that  territory, 
for  a  person  may  Introduce  his  trade-mark 
and  create  a  demand  for  his  variety  of  goods 
in  new  territory  by  licensees.  His  mariL 
thus  travels  to  markets  where  there  is  an 
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article  to  wear  the  tadge  and  a  trader  to 
supply  the  article."  Vermont  Maple  •  Syrup 
Co.  V.  Johnson  Maple  Syrup  Co.,  (D.  0.  Vt. 
1921)    272  Fed.  478. 

Effect  of  judgment  as  right  of  registration. 
— A  judgment  as  to  a  right  of  registration 
is  not  res  judicata  where  comparing  the 
marks  it  appears  that  the  mark  in  the  second 
opposition  is  so  different  from  the  mark  of 
the  first  opposition  that  judgment  against 
applicant  in  the  first  could  not,  under  any 
circumstances,  work  estoppel  in  the  second. 
Sheffield-King  Milling  Ck>.  v,  Theopold-Reid 
Co.,  (App.  Cas.  D.  C.  1921)  269  Fed.  716. 

Vol.  IX,  p.  751,  sec.  2.     [First  ed., 

1909  Supp.,  p.  675.] 

Nature  of  use  eontemplated. —  "Clearly 
the  use  contemplated  by  the  statute  is  a  use 
by  the  applicant  himself,  or  by  some  one  for 
him,  and  not  an  independent  or  incidental 
use  by  a  third  party;  the  reason  being  that 
before  an  applicant  is  entitled  to  registration 
he  must  show  that  his  business  extends  be- 
yond the  boimdaries  of  his  own  state  or  into 
the  territory  of  an  Indian  tribe."  Kuhn  v, 
Letts,   (App.  Cas.  D.  C.  1920)  267  Fed.  748. 

Interstate  sales. —  The  fact  that  persons 
outside  the  state  had  purchased  goods  through 
friends  within  the  state  by  whom  they  had 
been  shipped  to  the  purchasers  does  not  show 
an  interstate  use.  Kuhn  v,  Letts,  (App.  Cas. 
D.  C.  1920)  267  Fed.  748. 

Vol.  IX,  p.  753,  sec.  5.     [First  ed., 
1914  Supp.,  p.  400.] 

I.  In  general. 
IL  Particular     words,     names,     marks     or 
symbols.. 

1.  Arbitrary  or  fanciful  names. 

2.  Personal  and  corporate  names. 

3.  Descriptive   words. 

4.  Color. 

5.  Geographical  names. 

6.  Expired  patent. 

7.  Similar  names. 

11.  Insignia  and  symbols. 

I.    In  General  (p.  755) 

Section  as  declaratory  of  accepted  laww— 
The  language  used  in  this  section  in  depriv- 
ing what  may  be  registered  as  a  trademark 
only  declares  "the  accepted  law  of  trade- 
marks." Hercules  Powder  Co.  v,  Newton,  (C. 
C.  A.  2d  Cir.  1920)   266  Fed.  169. 

Effect  of  proYiso. —  Where  a  tradeznark 
is  duly  registered  under  the  ten-year  proviso 
of  this  section  it  is  inmiaterial  that  it  may 
once  have  been  descriptive  or  that  to  a  de- 
gree it  may  still  be  so.  Coca-Cola  Co.  v. 
Old  Dominion  Beverage  Corp.,  (C.  C.  A.  4th 
Civ.   1921)   271   Fed.  600. 

Test  of  registrability. —  Where  the  goods 
have  the  same  descriptive  properties  the  test 
is  whether  or  not  the  marks  are  so  similar 


as  to  be  likely  to  cause  confusion  in  the  pub- 
lic mind  or  to  deceive  purchasers.  Coca-uola 
Co.  i>.  Chero-Cola  Co.,  (App.  Cas.  D.  C. 
1921)  273  Fed.  755. 

The  facts,  in  the  case  of  words,  that  they 
do  not  sound  quite  alike  and  that  the  num- 
ber of  letters  in  each  are  not  the  same  are 
only  arguable  differences  which  will  not  de- 
feat opposition  to  registration.  Coca-Cola 
Co.  V.  Chero-Cola  Co.,  (App.  Cas.  D.  C.  1921) 
273  Fed.  755.  The  court  said:  "Of  course, 
if  the  two  marks  were  placed  together,  or  if 
a  person's  attention  was  in  some  other  way 
directed  to  them,  there  would  be  no  diffi- 
culty in  apprehending  the  difference  between 
them.  This,  however,  is  not  the  way  to  make 
the  test.  Ordinarily  the  prospective  pur- 
chaser does  not  carry  more  than  a  faint  im- 
pression of  the  marie  he  is  looking  for.  If 
the  article  offered  to  him  bears  a  mark 
having  any  resemblance  to  the  one  he  is 
thinking  of,  he  is  likely  to  accept  it.  He 
acts  quickly.  He  is  governed  by  a  general 
glance.  The  law  does  not  require  more  of 
him." 

Right  to  registration. —  There  must  be 
actual  trademark  use  to  entitle  the  owner 
to  registration.  Hay  v,  Malone,  (App.  Cas. 
D.  C.  1921)   273  Fed.  363. 

Effect  of  registration. —  Registration  of  a 
common  law  trademark  neither  confers  any 
greater  rights  in  the  use  of  that  name  or 
mark  on  the  registrant  nor  diminishes  the 
rights  of  others  entitled  to  the  use  thereof. 
Andrew  Jergens  Co.  r.  Woodbury,  (D.  C. 
Del  1921)   273  Fed.  962. 

The  failure  of  the  owner  of  a  trademark 
to  register  it  before  a  competitor  registers 
an  infringing  trademark,  in  no  way  affects 
the  former's  rights  nor  does  the  prior  reg- 
istration of  the  competitor's  trademark 
give  him  the  right  to  continue  the  infringe* 
ment.  Ansehl  v,  Williams,  (C.  C.  A.  8th  Civ. 
1920)   267  Fed.  9. 

Identity  of  use. —  There  is  not  an  identity 
of  use  in  the  case  of  a  mark  which  in  one 
case  is  applied  to  a  portable  building  and  in 
the  other  to  building  materials.  Denver  Q&9, 
etc.,  Light  Co.  v,  Alexander  Lumber  Co., 
(App.  Cas.  D.  C.  1921)  269  Fed.  859.  The 
court  said:  "A  portable  or  knockdown  build- 
ing does  not  possess  the  same  descriptive 
properties  as  the  material  of  which  it  is  com- 
posed. A  structure  is  one  thing  and  the 
materials  out  of  which  it  was  erected,  when 
considered  apart  from  the  building,  are  quite 
different  things." 

Use  in  interstate  commerce. —  The  mere 
shipment  of  goods  bearing  the  mark  from  the 
factory  to  a  distributing  branch  in  another 
state  would  not  constitute  use  of  the  mark 
in  interstate  commerce  within  the  Trade- 
Mark  Act.  Ault,  etc.,  Co.  v.  Jaenecke  Ault 
Co.,  (App.  Cas.  B.  C.  1920)  269  Fed.  672. 

The  origin  of  a  proposed  trademark  is  im- 
material. If  it  is  likely  to  cause  confusion 
it  is  un  regis terable.  Proctor,  etc.,  Co.  v. 
Enev  Shortening  Co.,  (App.  Cas.  D.  C.  1920) 
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267  Fed.  344.  The  courU  said:  "  The  applic- 
ant says  that  its  mark  is  made  up  'or  the 
initials  of  the  corporation  with  the  termina- 
tion "Co."'  Eney  Shortening  Co.,  "  Esco,"— 
and  seems  to  think  that  there  is  something 
in  that  which  should  entitle  it  to  have  the 
mark  registered^  hut  we  perceive  no  force  in 
the  suggestion.  The  trademark  statute  takes 
no  account  of  the  origin  of  a  mark.  The 
question  is:  Would  its  use  be  likely  to  re- 
sult in  confusion  ?  If  so,  it  is  unregisterable. 
As  was  said  by  the  Examiner  of  Interfer- 
ences, the  '  consuming  public  know  little  and 
care  less  about  the  origin  of  any  mark,  and 
very  seldom,  if  ever,  take  it  into  considera- 
tion.' The  statute  does  not  contemplate  that 
the  public  should  do  so." 

Extending  use  of  mark  to  other  artidet. 
The  rule  relating  to  the  use  of  marks  in  the 
natural  development  of  business  extends  only 
to  the  use  of  the  same  mark  on  goods  of  the 
same  descriptive  properties.  But  the  right 
of  extension  applies  only  to  the  specific  mark, 
and  not  to  a  similar  mark.  Berghoff  Brew- 
ing Assoc,  i;.  Popel-Qiller  Co.,  (App.  Cas. 
D.  C.  1921)  273  Fed.  328,  holding  that  the 
extension  of  the  mark  "  Burg  Brau  "  on  beer 
to  "  Burg  "  on  nonalcoholic  beverages,  would 
not  come  within  the  rule,  since  the  marks  are 
radically  different. 

Trademarks  for  bererages. —  "The  Eigh- 
teenth Amendment  to  the  Constitution  and 
the  laws  for  its  enforcement,  relating  to  the 
subject  of  prohibition,  have  compelled  tran- 
sition from  the  production  and  sale  of  al- 
coholic beverages  to  non-alcoholic  beverages, 
which  calls  for  liberal  protection  of  trade- 
mark rights  affected  by  tnis  enforced  change. 
Sexton  V,  Schoenhofen  Co.,  (App.  Cas.  D.  C. 
1921)   273  Fed.  327. 

In  case  of  doubt  aa  to  the  right  of  the 
parties  where  the  registration  of  a  trade- 
mark is  offered  the  doubt  should  be  resolved 
against  the  applicant  and  the  opposition 
sustained.  Coca-Cola  Co.  v,  Chero-Cola  Co., 
(App.  Cas.  B.  C.  1921)    273  Fed.  755. 

II.  Pabtioulab  Wobds,  Names,  Mabks  ob 

Symbols 

1.  Arbitrary  or  Fanciful  Names  (p.  758) 

Word  which  has  acquired  fixed  meaning  in 
language. —  Where  a  word  registered  as  a 
trademark  has  acquired  a  fixed  meaning 
in  the  language  and  is  recognized  in  the  dic- 
tionaries, its  owner  may  obtain  relief  against 
the  use  of  that  word  by  another  although 
the  goods  or  product  to  which  it  is  applied 
are  not  of  the  same  descriptive  properties. 
This  principle  was  applied  in  the  case  of  the 
word  "  Cottolene."  Imperial  Cotto  Sales  Co. 
V,  N.  K.  Fairbanks  Co.,  (App.  Cas.  D.  C. 
1921)    270  Fed.  686.     The  court  said: 

"  It  appears  that  the  predecessor  in  busi- 
ness of  the  opposer,  the  N.  K.  Fairbanks 
Company,  coined  the  word  *  Cottolene  *  in 
1887  as  a  trade-mark  to  designate  a  cooking 
fat   made    from    cotton    seed    oil    and    oleo- 


stearine.  The  mark  has  been  registered  in 
most  of  the  countries  of  the  civilized  world, 
and  the  goods  of  the  opposer  company  bear- 
ing the  mark  have  a  wide  international  re- 
putation. The  word  'Cottolene,'  coined  and 
used  exclusively  by  the  opposed  and  its  pred- 
ecessor in  business  for  over  30  yeara^  has 
come  to  have  a  fixed  meaning  in  the  language. 
It  appears  in  the  modem  emtions  of  the  dic- 
ticmaries.  In  the  latest  edition  of  the 
Standard  Dictionary,  it  is  defined  as  'a 
derivative  of  cotton  seed  used  as  a  snbetitute 
for  lard.'  It  will  therefore  be  observed  that 
the  word  has  come  into  the  language  solely 
by  reason  of  its  application  by  opposer  to 
a  certain  class  of  g<MMl8»  and  the  character  of 
the  goods  defines  its  meaning. 

"This  is  not,  therefore,  Uie  ordinary  case 
which  may  be  tamed  merely  upon  the  ques- 
tion whether  the  goods  of  the  opposing  parties 
are  of  the  same  descriptive  properties  and 
the  use  of  the  mark  would  be  likely  to  lead 
to  confusion  in  trade.  ...  It  may  well 
be  that  no  purchaser  would  mistake  a  stock 
food  for  a  lard  substitute,  merely  because 
they  bear  the  same  trade-mark.  But  this 
is  not  the  exclusive  test.  While  the  likeli- 
hood of  confusion  in  trade  arising  from  the 
use  of  the  same  or  similar  marks  is  suffi- 
cient to  establish  damage  it  is  not  the  only 
ground  upon  which  injury  may  be  predicated. 
Manifestly  it  would  be  too  narrow  a  ground 
upon  which  to  rest  the  present  case.  The 
goods  are  derived  from  the  same  product. 
The  stock  food  is  produced  by  the  extraction 
of  the  oil  from  the  cotton  seed.  A  poor  or 
adulterated  grade  of  cotton  seed  meal,  bear^ 
ing  the  mark  '  Cottolene/  would,  we  think, 
reflect  upon  the  reputation  of  opposer's  pro- 
duct, which  is  known  the  world  over  by  that 
name.  It  is  clear  that,  if  these  goods,  derived 
from  the  same  product,  bear  the  same  name, 
the  public  would  be  justified  in  concluding 
that  they  originated  from  the  same  trader. 
In  other  words,  '  Cottolene,'  having  been 
coined  and  used  for  more  than  a  generation 
exclusively  as  the  name  of  a  cotton  seed 
product,  when  adopted  as  the  name  of  an 
inferior  cotton  seea  product,  would  lead  to 
a  comparison  damaging  to  the  reputation 
derived  from  its  original  use." 

Illustrations. —  In  Aunt  Jemi/na  Mills  Co. 
V.  Blair  Milling  Co.,  (App.  Cas.  D.  C.  1921) 
270  Fed.  1021,  where  an  oppositi<m  to  r^s- 
tratiott  had  been  filed  by  appellant  the  ap- 
pellant's device  consisted  of  the  words 
*'Aunt  Jemima's,"  having  underneath  the 
bust  picture  of  a  full-faced  smiling  ncgress, 
with  a  handkerchief  wrapped  about  her  head 
and  shoulders.  This  mark  has  been  used  by 
appellant  company  and  its  predecessor  in 
business  at  St.  Joseph,  Mo.,  on  pancake  floor 
since  1889,  and  on  buckwheat  flour  since 
1904.  Appellee's  mark  consisted  of  the  word 
"  Sambo,"  having  underneath  the  representa- 
tion of  a  full-faced,  clean-shaven,  smiling 
negro,  having  a  white  cap  on  his  head  and 
wearing  a  long  apron,  bearing  in  one  hand 
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«  plate  of  tmoking  cakes,  and  in  the  other 
hand  a  cake  turner.  This  mark  had  been 
uaed  by  appellee  company  at  Atchison,  Ejui^ 
on  pancake  flour  since  1913,  and  on  pan- 
cake buckwheat  flour  since  August  7,  ■  1916. 

The  opposition  was  based  upon  the  simi- 
larity of  the  marks  and  the  likelihood  of 
confusion  in  trade,  when  the  marks  were 
applied  to  goods  of  the  same  descriptiye 
properties.  The  court  reversed  an  order  of 
the  patent  office  dismissing  the  notice  of 
opposition.     It  was  said: 

"The  goods  on  which  the  marks  are  used 
are  the  same,  and  we  think  the  marks  are 
deceptively  similar.  It  is  urged  that  the 
goods  would  be  distinguished  as  '  Sambo ' 
and  'Aunt  Jemima's'  brands,  but  we  doubt 
this  conclusion.  The  Aunt  Jemima  flour  has 
become  so  widely  known  that  a  glance  at 
the  picture  would  satisfy  the  average  piir- 
chaser.  In  other  words,  while  the  goods  are 
known  by  the  name,  the  picture  is  the  dis- 
tinguishing feature  by  which  the  goods  are 
visually  identified. 

"  In  determining  the  question  of  possible 
confusion  and  resulting  damage,  it  is  proper 
to  consider  the  manner  in  which  appellee's 
mark  may  be  used.  Cartons  were  produced 
at  bar  as  exhibits,  on  which  the  lower  part 
of  the  figure  of  the  negro  cook  was  so 
covered  with  printed  matter  that  to  the 
casual  observer  only  the  shoulders  and  head 
were  plainly  visible.  Should  registration  be 
granted,  the  printed  matter  could  be  exten- 
ded until  only  a  bust  picture  remained,  and 
nothing  would  prevent  the  registrant  fTom 
using  whatever  coloring  it  desired  in  setting 
forth  the  mark,  so  long  as  the  style  of  dress 
and  the  features  of  the  negro  were  retained. 
.  .  .  The  adoption  of  the  mark  before 
us  by  appellee  company,  situated  only  29 
miles  from  where  appellant  company  has  for 
years  been  manufacturing  and  widely  dis- 
tributing its  goods  bearing  the  Aunt  Jemuna 
mark,  wiU  admit  of  but  one  inference  —  that 
of  gaining  advantage  from  the  wide  reputa- 
tion established  by  appellant  in  the  goods 
bearinff  its  mark. 

''  While  the  case  is  a  close  one,  the  court 
will  adhere  to  its  rule  and  resolve  the  doubt 
in  favor  of  the  opposer." 

2.  Personal  and  Corporate  Names   (p.  769) 

Individual  name. — Although  a  person  has 
the  right  to  use  his  own  name  in  connection 
with  a  business  which  he  has  established 
and  is  conducting,  he  may  not  use  it  in  such 
a  manner  as  to  mislead  the  public  and  cause 
it  to  believe  that  the  business  is  one  which 
was  established  by  a  person  well-known  in 
the  trade  and  is  merely  being  continued 
after  such  person's  death.  W.  R.  Speare  Co. 
V,  Speare,  (App.  Oas.  D.  C.  1920)  265  Fed. 
876. 

2.  Personal  and  Corporate  Names   (p.  750) 

Corporate  name  —  GeneroWy. —  The  use  by 

a  defendant  of  a  word  in  its  name  which  is 


calculated  to  lead  the  public  to  believe  its 
goods  are  the  goods  of  the  plaintiff  may  be 
enjoined.  Thus,  where  the  plaintiff  and  its 
predecessors  had  used  the  word  ''Overland" 
which  name  was  registered  in  the  United 
States  Patent  Office  as  a  trade-mark  for 
automobiles,  it  was  held  that  an  injunction 
would  be  granted  restraining  and  enjoining 
the  defendant  from  using  that  word  as  the 
whole  or  as  a  part  of  its  corporate  name, 
from  listing  its  capital  stock  upon  the  New 
York  curb  market,  or  any  other  association 
or  exchange  where  listed  stocks  and  securi- 
ties are  dealt  in,  under  any  name  containing 
the  word  "  Overland,"  and  from  designa- 
ting its  tires,  or  other  automobile  accessory 
made  or  sold  by  it,  by  the  word  "  Overland," 
or  by  any  combination  of  words  containing 
that  name.  Willys-Overland  Co.  v,  Akron- 
Overland  Tire  Co.,  (D.  C.  Del.  1920)  268 
Fed.  151. 

Where  a  name  is  a  substantial  part  of  the 
corporate  name  of  the  opposing  company, 
which  was  organized  long  prior  to  the  ap- 
plicant's entry  into  the  field,  registration 
■will  be  denied.  Beechnut  Cereal  Co.  v.  Beech- 
Nut  Packing  Co.,  (App.  Cas.  D.  C.  1921) 
273  Fed.  367,  denying  the  application  of  the 
Beechnut  Cereal  Company  for  the  regiaftra- 
tion  of  the  term  "  Beechnut "  as  a  trademark 
for  cereal  breakfast  food. 

3.  Descriptive  Words  (p.  762) 

''Merely  descriptive." — This  term  as  here 
used  means  only  descriptive  or  nothing  more 
than  descriptive.  Hercules  Powder  Co.  v, 
Newton,  (C.  C.  A.  2d  Cir.  1920)  266  Fed. 
169.  The  court  said:  "It  may  be  that  the 
force  of  the  adverb  is  satisfied  by  the  addi- 
tion to  the  descriptive  word  of  a  picture  or 
device,  or  by  qualifying  the  description 
through  the  addition  of  another  word." 

Generic  name. —  To  same  effect  as  first 
paragraph  of  original  annotation,  see  In  re 
Keid,  (App.  Cas.  D.  C.  1921)  273  Fed.  368; 
Lilly  &  Co.  t?.  Warner  &  Co.,  (E.  D.  Pa. 
1920)  268  Fed.  156;  Hercules  Powder  Co. 
V.  Newton,  (C.  C.  A.  2d  Cir.  1920)  266 
Fed.  169. 

Illustrations, —  "Coco-Quinine"  is  held  to 
be  a  descriptive  name  and  not  subject  to 
exclusive  appropriation,  and  where  no  unfair 
selling  methods  are  shown  an  injunction 
will  not  be  granted  restraining  a  defendant 
from  calling  a  preparation  jmt  up  by  him 
"Quin-Coco,"  Lillv  v,  Warner,  (E.  D.  Pa. 
1920)    268  Fed.  156. 

A  shield  bearing  the  word  "  Efficiency " 
is  not  registerable  as  a  trademark  for  hot 
water  bottles,  ice  bags  and  other  hospital 
supplies.  In  re  Reid,  (App.  Cas.  D.  C.  1921) 
273  Fed.  368. 

The  word  "infallible"  was  held  not  to  be 
registerable  as  trademark  for  smokeless 
powder  in  Hercules  Powder  Co.  v.  Newton, 
(C.  C.  A.  2d  Cir.  1920)   266  Fed.  169. 

The  word  "photoplay"  has  been  held  to 
be  a  descriptive  word  and  not  a  proper  sub- 
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ject  matter  of  a  registered  trademark  for 
a  publication.  Photoplay  Pub.  Co.  v.  La. 
Verne  Pub.  Co.,  (C.  C.  A.  8d  Cir.  1921) 
269  Fed.  730.  The  court  said:  ''The  word 
was  coined  in  a  contest  for  a  '  new  one-word 
name  for  a  "moving  picture  show."'  The 
object  of  the  Essanay  Film  Manufacturing 
Company  in  starting  the  contest  was  'to 
select  a  name  which  would  be  descriptiye 
of  the  entertainment  given  in  motion  picture 
theaters.'  The  company  selected  three  '  men 
of  acknowledged  authority  in  moving  picture 
affairs'  as  judges,  to  whose  decision  were 
submitted  more  than  2.500  words.  They 
selected  the  word  '  Photoplay '  as  being  '  more 
closely  descriptive  *  *  *  than  any  other 
of  the  long  list  submitted."  In  announcing 
their  decision,  the  judges  stated  that  they 
were  influenced  in  their  selection  '  by  the 
necessity  of  adopting  a  term  which  would 
be  easily  remembered,  descriptive  in  char- 
acter, simple,  and  appropriate.'  The  judges 
recognized  in  the  word  *  Photoplay '  a  term 
'more  closely  descriptive  of  the  entertain- 
ment given  in  motion  picture  theaters  *  *  * 
than  in  any  other  of  the  long  list  submitted.* 
The  fact  of  its  selection  called  attention  to 
the  word,  and  to-day  it  is  used  entirely  by 
some  persons  in  the  film  and  moving  picture 
business,  instead  of  the  words  'moving  pic- 
tures,' 'moving  picture  shows,'  'movies,'  etc. 
The  word  denotes  the  reproduction  of  a  play 
by  means  of  photography.  It  is  purely  de- 
scriptive of  that  art.  The  plaintiff  appro- 
priated it  as  part  of  the  title  of  its  publica- 
tion, which  is  devoted  to  the  art  to  which 
the  word  relates.  Being  a  trade  word, 
descriptive  of  the  art,  it  was  publici  juris, 
may  not  be  exclusively  appropriated,  and  is 
not  the  proper  subject  of  a  registered  trade- 
mark." 

Descriptive  device. —  A  drawing  showing  a 
hand  holding  an  arch  support  under  a  foot, 
may  not  be  registered  as  a  trademark  for 
an  arch  support  since  it  is  merely  a  descrip- 
tive device.  In  re  Scholl  Mfg.  Co.,  (App. 
Cas.  D.  C.   1920)    267  Fed.  348. 

4.  Color   (p.  764) 

Rule  stated. —  One  cannot  have  a  trade- 
mark monopoly  in  the  color  of  paper  alone. 
Smith-Kline,  etc.,  Co.  t\  American  Druggists 
Svndicate,  (C.  a  A.  2d  Cir.  1921)  273  Fed. 
94. 

5.  Geographical  Names    (p.  764) 

General  rule. —  To  the  same  effect  as  the 
original  annotation,  see  Sheffield-King  Mill- 
ing Co.  V.  Theopold-Reid  Co.,  (App.  Cas. 
D.  C.  1921)    269  Fed.  716. 

When  name  has  secondary  meaning. —  To 
same  effect  as  original  annotation,  see  Mc- 
Ilhenny  Co.  t>.  Bulliard,  (W.  D.  La.  1920) 
265  Fed.  705. 

6.  EmpWed  Patent  (p.  766) 

Expiration  of  patent  as  entitling  competi- 
tor to  uie  trademark. —  Where  the  use  of 
the  name  claimed  as  a  trademark  antedated 


the  existence  of  the  patent  and  it  further 
appears  that  the  name,  and  not  the  patent, 
gave  its  value  to  the  article,  the  expiration 
of  the  patent  does  not  entitle  a  competitor 
of  the  former  patentee  to  make  use  of  the 
trademark.  McIIhenny  Co.  v.  Bulliard,  (W. 
D.  La.  1020)  266  Fed.  706. 

7.  Similar  Names  (p.  766) 

lUnstrations — AutomobHea  and  acceetor* 
iea, —  So  in  French  Battery,  etc.,  Co.  v.  Prest- 
0-Lite  Co.,  (App.  Cas,  D.  C.  1920)  265  Fed. 
1013,  an  apnlication  to  register  the  words 
"  Ray-0-Lite,^'  as  a  trademark  for  storage 
batteries  and  electric  lamps,  was  denied  as 
to  the  batteries  because  of  the  prior  use  by 
another  company  of  the  words  "Pirest-C>' 
Lite  "  as  a  trademark  for  batteries,  but  was 
permitted  as  to  electric  lamps. 

But  in  Prest-O-Lite  Co.  v.  Play-0-Lite  Ca, 
(App.  Cas.  D.  C.  1920)  267  Fed.  350,  it  was 
held  that  the  words  "  Play-0-Lite  "  were  not 
so  similar  to  the  words  "  Prest-O-Lite  *'  as 
to  furnish  ground  for  the  denial  of  the  regis- 
tration of  the  former  as  a  trademark  for 
electric  lamps  because  of  the  use  of  the 
latter  in  that  connection. 

Beverages. —  In  the  following  cases  in- 
volving names  applied  to  beverages,  the 
name  first  given  was  held  to  be  infringed  by 
the  name  which  follows:  "Bergo  " — "  Burg.* 
Berghoff  Brewing  Assoc.  f>.  Popel-Giller  Co., 
(App.  Cas.  D.  C.  1921)  273  Fed.  32S;  "Coca- 
Cola." —"  Chero-Cola  "  Coca-Cola  Co.  r. 
Cliero-Cola  Co.,  (App.  Cas.  D.  C.  1921)  273 
Fed.  765. 

'*CJhristo"  and  "Chrismo"  as  applied  to 
nonintoxicating  beverages  held  so  similar 
that  the  registration  of  the  latter  term  was 
denied  because  of  prior  use  of  the  former. 
Christo  Mfg.  Co.  v.  Christian  Moerlein  Brew- 
ing Co.,  (App.  Cas.  D.  C.  1920)  265  Fed. 
1010. 

Food  products  and  confectionery, —  In  thf 
following  case,  involving  the  name  applied  to 
a  food  product  or  confection,  the  name  first 
given  was  held  to  be  infringed  by  the  name 
which  follows:  " Highland "—** Highland 
Brand."  In  re  Schluderberg,  (App.  Cas. 
D.  C.  1920)   260  Fed.  269.     (Canned  meats.) 

"Crisco"  and  "Esco"  applied  to  a  lard 
substitute,  held  so  similar  tnat  registration 
of  the  latter  term  was  denied  because  of 
prior  use  of  the  former.  Proctor,  etc,  Co.  o. 
Enev  Shortening  Co.,  (App.  Cas.  D.  C.  1920) 
267  Fed.  344. 

Paper. —  In  the  following  case  the  name 
first  given  was  held  to  be  infrinsed  by  the 
name  which  follows:  "Mail" — "Mail 
Order."  In  re  Taylor-Logan  Co.,  (App.  Cas. 
D.  C.  1921 )  273  Fed.  883. 

'Tobacco,  cigars  and  cigarettet. —  Use  of 
word  "  Yankee  "  in  connection  with  cigarette 
cases  enjoined  at  suit  of  one  showing  an 
earlier  appropriation  of  the  words,  as  a 
trademark  for  such  cases.  Wightman,  ete:, 
Co  t.  Xivois,  (C.  C.  A.  2d  Cir.  1920)  264 
Fed.  98. 
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8oap. —  To  the  same  effect  as  the  first 
paragraph  of  the  original  annotation,  *'  Dutch 
Cleanser"  —  "Beat  the  Ihitch,"  Morrison 
Co.  V.  Cudahy  Packing  Co.,  (App.  Cas.  D.  C. 
1921)  270  Fed.  3>5S  (similarity  of  dress). 

Toilet  ariicleA — In  Ansehl  V,  Williams, 
(C.  C.  A.  8th  Cir.  1920)  267  Fed.  9,  the 
word  "  Lashbrow/'  used  as  a  trademark 
for  a  preparation  for  promoting  and  stimu- 
lating the  growth  of  eyebrows  and  lashes, 
was  held  to  be  infringed  by  the  words 
"  Lash-Brow-Ine "  used  as  a  trademark  for 
a  similar  preparation. 

11.  Insignia  and  Symbols   (p.  775) 

A  trademark  having  '"U.  S."  at  itt  mott 
prominent  feature  may  not  be  registered 
under  this  section.  In  re  United  States 
Rubber  Co.,  (App.  Cas.  D.  C.  1920)  266  Fed. 
1016. 

Vol.  IX,  p.  775,  sec.  6.     [First  ed., 

1^09  Supp.,  p.  675.] 
When  opposition  should  be  sustained. — 
Opposition  to  registration  proceedings  should 
be  sustained  where  the  prior  user  estab- 
lishes that  he  would  be  injured  by  the  regis- 
tration of  the  mark  in  question.  Hay  v, 
Malone,  (App.  Cas.  D.  0.  1921)  273  Fed. 
363. 

Vol.  IX.  p.  777,  sec.  10.     [First  ed., 

vol.  X,  p.  412.] 

The  legal  effect  as  an  assignment  of  a 
contract  which  discloses  a  purpose  to  trans- 
fer and  does  in  fact  transfer  all  rights  in  a 
trademark  is  not  altered  by  the  fact  that 
the  word  "  license  "  may  be  used.  Andrew 
Jergens  Co.  v.  Woodbury,  (D.  C.  Del.  1921) 
273  Fed.  952. 

Effect  of  license. —  A  license  to  use  a  trade- 
mark in  a  certain  territory  does  not  confer 
an  exclusive  right  to  its  use  there  in  the 
absence  of  a  contract  to  that  effect.  Vermont 
Maple  Syrup  Co.  i\  F.  N.  Johnson  Maple 
Syrup  Co.,   (D.  C.  Vt.   1921)    272  Fed.  478. 

Sale  of  trademailE  as  transferring  good 
.win. —  A  sale  of  a  trademark  should  be  ac- 
companied by  a  transfer  of  the  good  will. 
Andrew  Jergens  Co.  v.  Woodbury,  (D.  C. 
Bel.  1921)   273  Fed.  952. 

The  rights  of  the  transferee  from  a  cor- 
poration of  a  trademark  cannot  be  affected 
by  the  acts  or  statements  of  one  of  the 
officers  of  the  corporation  subsequent  to  the 
transfer.  Andrew  Jergens  Co.  i>.  Woodbuiy, 
(D.  C.  Del.  1921)  273  Fed.  952. 

Vol.  IX,  p.  779,  sec.  13.     [First  ed., 

vol.  X,  p.  412.] 

When  trademark  win  be  cancelled. — ^Where 
tradesmarks  are  so  similar  as  to  be  likely 
to  lead  to  confusion  and  the  goods,  while 
different  in  themselves,  are  used  for  the 
same  purpose,  the  prior  user  is  entitled  to 
a  cancellation  of  the  later  similar  registered 
trademark.     Thus,  "White  lily"  used  as  a 


trademark  for  coffee  was  held  subject  to 
cancellation  at  the  suit  of  a  prior  user  of 
the  trademark  "Lily  White"  for  tea  and  a 
large  line  of  groceries.  Macy  v.  New  York 
Grocery  Co.,  (App.  Cas.  D.  C.  1920)  2W 
Fed.  749. 

Evidence. —  An  order  for  cancellation  is 
justified  by  books  of  petitioner  showing 
orders  for  and  shipments  of  goods  bearing 
the  mark  over  a  year  before  it  was  registered 
by  the  other  user.  Ault,  etc.,  Co.  r.  Jaenedce 
Ault  Co.,  (App.  Cas.  D.  C.  1920)  269  Fed. 
072. 

Vol.  IX,  p.  780,  sec.  16.     [First  ed., 

vol.  X,  p.  413.] 

Loss  of  trademark  rights. — ^A  petitioner 
who  is  not  using  a  trademark  but  has  aban- 
doned it  at  the  time  he  files  an  application 
for  the  cancellation  of  its  registration  by 
another  is  not  in  a  position  to  urge  that  he 
is  being  damaged  by  the  registrant's  use  of 
it.  Skene  17.  Marinello  Co.,  (App.  Cas.  D.  C. 
1921)  270  Fed.  701.  Such  an  abandonment 
is  a  matter  of  intention.  Andrew  Jergens 
Co.  f>.  Woodbury,  (D.  C.  Del.  1921)  273  Fed. 
952. 

Defenses  —  Laches, — The  owner  of  a  trade- 
mark cannot  be  chargeable  with  laches  for 
failure  to  prosecute  an  infringement  before 
he  knows  or  has  such  notice  as  would  lead 
an  ordinarily  prudent  person  to  inquire  and 
learn  the  existence  of  the  infringement. 
Wallace  17.  Repetti,  (C.  C.  A.  2d  Cir.  19^) 
206  Fed.  907. 

Accounting  for  damages. —  Where  it  ap- 
pears that  the  defendant  did  the  acts  com- 
plained of  not  only  before,  but  after,  full 
warning  and  with  knowledge  of  the  plaintiff's 
rights  and  its  intentions  and  did  not  at  any 
time  modify  its  business  conduct  but  con- 
tinued to  infringe  without  acquiescence  or 
consent  of  the  plaintiff,  the  latter  is  entitled 
to  an  accounting.  Wallace  v.  Kepetti,  (C.  O. 
A.  2d  Cir.  1920)    266  Fed.  307. 

Vol.  IX,  p.  787,  sec.  19.     [First  ed., 

vol.  X,  p.  414.] 

Power  of  court  to  grant  injunctions. —  An 

injunction  is  an  appropriate  remedy  to  pre- 
vent the  passing  by  another  of  his  goods  aft 
those  of  a  competitor  by  imitation  of  the 
trade  name  and  general  appearance  of  the 
goods  of  the  latter.  Coca-Cola  Co.  v.  Old 
Dominion  Beverage  Corp.,  (C.  C.  A.  4th 
Cir.  1921)  271  Fed.  600. 

The  extent  of  the  use  of  the  infringing 
trademark  is  immaterial  in  a  suit  to  enjoin 
an  infringement.  Ansehl  t*.  Williams,  (C.  C. 
A.  .8th  Cir.  1920)  267  Fed.  9,  wherein  the 
court  said: 

"The  foregoing  in  a  general  way  is  what 
the  evidence  shows  as  to  the  business  done 
by  appellant  and  appellee.  That  of  appellee 
was  larger  than  that  of  appellant,  but  this 
fact  is  not  decisive.  In  the  case  of  Kath- 
reiner's  Malzkaffee  Fab.  v,  Kneipp  Medicine 
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Co..  82  Fed.  321,  27  C.  C.  A.  351,  the  Court 
of  Appeals  of  the  Seventh  Circuit  said: 

"'It  Ib  not  essential  that  its  use  has  been 
long  continued,  or  that  the  article  should  be 
widely  known,  or  should  have  attained  great 
reputation.  The  wrong  done  by  piracy  of 
the  trade-mark  is  the  same  in  such  case  as 
in  that  of  an  article  of  high  and  general 
reputation,  and  of  long-continued  use.  The 
difference  is  but  one  of  degree,-  and  in  the 
quantum  of  injury.  A  proprietor  is  entitled 
to  protection  from  the  time  of  commencing 
the  user  of  the  trade-mark.'  See,  also, 
Waldes  et  al.  v.  International  Manufacturers' 
Agency,  (D.  C.)  ^  Fed.  52;  Walter  Baker 
&  Co.  f.  Delapenha  (C.  C.)  160  Fed.  746." 

Laches. —  A  delay  of  about  two  years  by 
the  owner  of  a  trademark  in  bringing  an 
action  for  injunction  after  learning  of  the 
use  by  a  competitor  of  an  infringing  trade- 
mark, does  not  constitute  laches.  Ansehl  r. 
Williams,  (C.  C.  A.  8ith  Cir.  1920)  267  Fed.  9. 

Sxtent  of  relief. —  The  courts  afford  pro- 
tection in  trademarks  only  in  so  far  as  uiey 
maintain  and  extend  the  reputation  and  good 
will  of  the  owner  in  the  business  for  which 
they  are  adapted  and  used.  Imperial  Cotto 
Sales  Co.  t?.  N.  K.  Fairbanks  Co.,  (App.  Cas. 
D.  C.  I9C1)   270  Fed.  686. 

But  relief  will  be  denied  to  a  complainant 
where  he  has  been  guilty  of  gross  misconduct 
in  the  operation  of  his  business,  as  where  the 
complainant  made  misrepresentations  con- 
cerning patent  protection  which  did  not  exist. 
Perfection  Mfg.  Co.  v.  B.  Coleman  Silver's 
Co.,   (C.  C.  A.  7th  Cir.  1921)  270  Fed.  676. 

Accounting  limited  to  date  of  notioe. — 
Both  the  account  of  profits  and  the  damages 
in  a  suit  for  the  infringement,  of  a  registered 
trademark,  brought  in  a  federal  district 
court  without  diversity  of  citizenship,  are 
limited  to  the  date  when  notioe  was  given 
of  the  registered  mark  by  section  28  of  this 
Act  [»  Fed.  Stat.  Ann.  (2d  ed.)  780],  which 
makeis  it  the  duty  of  the  registrant  to  give 
notice  to  the  public  by  attaching  certain 
specified  words  or  abbreviations  to  the  trade- 
mark, or  to  the  receptacle  wherein  the  article 
is  inclosed,  and  provides  that  "  in  any  suit 
for  infringement  by  a  party  failing  so  to 
give  notice  of  registration  no  damages  shall 
be  recovered  except  on  proof  that  the  de- 
fendant was  duly  notified  of  infringement 
and  continued  the  same  after  such  notice,'' 
notwithstanding  an  earlier  notice  ^ling  on 
the  defendant  *'to  discontinue  the  unfair 
oompetition  and  infringement  on  our  rights," 
and  the  wilful  character  of  defendants' 
wrongdoing.  Stark  Bros.  Nurseries,  etc.,  Co. 
V,  Stark,  (1921)  255  U.  S.  60,  41  U.  S.  Ct. 
221,  65  U.  8.  (L.  ed.)  —,  affirming  (C.  C. 
A.  8th  Cir.  1910)  257  Fed.  9,  168  C.  C.  A. 
221. 

Evidence. —  Where  unfair  selling  methods 
on  the  part  of  a  defendant  are  alleged  the 
evidence  must,  in  order  to  establish  such  al- 
legations be  direct,  clear  and  positive.  Lilly 
ft  Co.,  r.  Warner  A  Co.,  (E.  D.  Pa.  1920) 
268  Fed.  156. 


In  a  suit  for  an  injunction  to  restrain  the 
use  by  defendant  in  its  name  of  a  word 
calculated  to  lead  the  public  to  believe  that 
defendant's  goods  are  the  goods  of  the  pUia- 
tiff,  it  is  not  essential  for  the  evidence  to 
show  that  any  particular  person  has  actually 
been  misled.  Willys-Overland  Co.  i?.  Akron- 
Overland  Tire  Co.',  (D.  C.  Del.  1920)  268 
Fed.  151,  afflrmed  (C.  C.  A.  3d  Cir.  1921) 
273  Fed.  674. 


Vol.  IX,  p.  788,  sec.  21.     [First  ed., 

vol.  X,  p.  415.] 

Intent  to  abandon  as  controUing. — ^Aban- 
donment of  a  trademark,  in  the  strict  sense, 
rests  upon  an  intent  to  abandon.  Ansehl  t. 
Williams,  (C.  C.  A.  8th  Cir.  1920)  267  Fed. 
0,  holding  that  a  short  absence  of  the  owner 
of  a  trademark  from  the  city  in  which  he  con- 
ducted his  business,  during  which  time  the 
business  was  conducted  by  his  relatives,  did 
not  show  an  intent  to  abandon  the  trade- 
mark. 

Although  the  appearances  may  be  sufficient 
to  indicate  an  abandonment,  this  may  be 
satisfactorily  eiq>lained  by  showing  a  want 
of  intention  to  relinquish  the  right  claimed. 
Wallace  t?.  Repetti,  (C.  C.  A.  2d  Cir.  1920) 
266   Fed.   307. 

What  constitutes  abandonment  —  In  gen- 
eral.— To  give  up  for  a  louff  period  and  to 
discontinue  the  use  of  a  trademark  and  per- 
mit others  to  use  it  indiscriminately  without 
prosecution  amounts  to  an  abandonment 
Wallace  v.  Repetti,  (C.  C.  A.  2d  Cir.  1920) 

266  Fed.  307. 

Nonuaage. — There  is  no  penalty  which  in- 
flicts the  loss  of  right  of  property  in  trade- 
marks by  nonusage,  unless  there  also  be 
found  an  intent  to  abandon.  Of  course,  in- 
tent may  be  inferred  from  the  facta  shown; 
but  the  fact  must  be  adequate  to  support 
a  finding  of  abandonment.  Wallace  «. 
Repetti,  (C.  C.  A.  2d  Cir.  1920)  266  Fed. 
307,  wherein  it  was  held  that  an  abandon- 
ment by  a  candy  manufacturer  of  the  trade- 
mark "Bluebird"  or  a  dedication  of  it  to 
public  use  was  not  shown  by  granting  an 
exoneration  to  another  candy  manufacturer 
from  willful  infringement  and  the  granting 
of  permission  to  it  to  continue  the  sale  of 
boxes  of  candy,  provided  it  continued  to  use 
two  bluebirds  and  that  such  candy  was  not 
advertised  as  the  "  Blue  Bird  brand  '*  or  the 
''Blue  Bird  box"  and  it  appeared  that  the 
boxes  used  were  hand  painted  with  no  letter- 
ing of  any  kind  thereon. 

The  burden  of  proving  abandonment  of  a 
trademark  is  upon  the  person  alleging  it 
Anftehl  v.  Williams,  (C.  C.  A.  8th  Cir.  1920) 

267  Fed.  9. 

Abandonment  at  defenae. —  In  order  that 
an  abandonment  of  a  trademark  may  be 
established  as  a  defense  it  is  essential  to 
show,  not  only  acts  indicating  practical  abaa* 
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donment,  but  an  intent  to  abandon.  Wallace 
V.  Repetti,  (G.  0.  A.  2d  Cir.  1920)  266  Fed. 
307. 

Vol.  IX,  p.  789,  sec.  28.     [First  ed., 

Tol.  X,  p.  416.] 
Accoimting  limited  to  date   of  notice.— 
Both  the  account  of  proflte  and  the  damages 


in  a  suit  for  the  infringement  of  a  registered 
trademark,  brought  in  a  federal  district  court 
without  diversity  of  citizenship,  are  limited 
by  this  section  to  the  date  when  notice  was 

fiven  of  the  reeistered  mark.  Stark  Bros. 
Turseries,  etc..  Go.  v.  Stark,  (1921)  265'  U. 
S.  60,  41  S.  Gt.  221,  66  U.  S.  (L.  ed.)  — , 
dprming  (0.  G.  A.  8th  Gir.  1»19)  267  Fed. 
9,   168  G.  G.  A.  221. 


TRADING  WITH  THE  ENEMY 


1918  Supp.,  p.  847,  sec.  1. 

Conititittionality.— The  Trading  with  the 
Enemy  Act,  whether  taken  as  originally  en- 
acted on  October  6,  1917,  or  as  thereafter 
amended  by  the  Acts  of  March  28,  1918^ 
November  4,  1918,  July  11,  1919,  and  June 
6,  1920,  is  strictly  a  war  measure,  and  finds 
ite  sanction  in  the  constitutional  provision 
empowering  Gongress  to  declare  war,  grant 
letters  of  marque  and  reprisal,  and  make 
rules  concerning  captures  on  land  and  water. 
Stoehr  v,  Wallace,  (1921)  256  U.  S.  239,  41 
S.  Ct.  293,  66  U.  S.  (L.  ed.)  — ,  agWrning 
(S.  D.  N.  Y.  1920)  269  Fed.  827.  In  that 
case  it  was  further  held  that  Gongress  in 
time  of  war,  may  authorize  and  provide  for 
the  seizure  and  sequestration,  through  ex- 
ecutive channels,  of  property  believed  to  be 
enemy-owned,  if  adequate  provision  be  made 
for  a  return  in  case  of  mistake. 

1918Supp.,  p.  847,  sec.  2. 

Pattnendiipd — ^A  partnership  composed  of 
citizens  of  the  United  Statea  and  citizens  of 
a  foreign  country  is  dissolved  by  war  between 
the  two  nations  and  consequently  the  part- 
nership cannot  be  regarded  as  an  "  enemy  ** 
within  the  meaning  of  this  section.  Rossie 
V.  Garvan,  (D.  G.  Gonn.  1921)  274  Fed.  447. 

1918  Supp.,  p.  849,  sec.  3  (c). 

Scope  of  section.— It  is  held  that  this 
section  covers  two  offenses:  First,  the 
bringing  in  or  sending  out  of  the  United 
States  such  a  letter  in  any  other  way  than 
^in  the  regular  course  of  mail";  and, 
second,  the  sending  out  of  the  United  States 
in  any  way  a  communication  intended  for 
an  enemy  or  ally  of  enemy.  The  description 
of  each  of  these  offenses  is  pi^efaced  by  the 
words  "It  shall  be  tmlawful,"  indicating 
that  they  are  distinct.  The  first  covers  any 
letter  or  tangible  communication  whatever, 
and  the  second  only  such  communications  aa 
are  intended  for  an  enemy  or  ally  of  enemy. 
Welsh  V.  U.  S.,  (G.  G.  A.  2d  Gir.  1920)  267 
Fed..  819. 

1918  Supp.,  p.  852,  sec.  5(a). 

t>etermination  of  liability  of  property  to 
•eizure. —  The  President  having  delegated  his 


authority  to  the  Alien  Property  Gustodian 
under  this  section,  the  latter  may  conclu- 
sively determine  what  property  is  liable  to 
seizure  as  being  that  of  an  alien  enemy. 
Garvan  v.  $20,000  Bonds,  (G.  G.  A.  2d  Gir. 
1920)  266  Fed.  477.  To  same  effect,  see 
Garvan  f?.  $100,000  Bonds,  (G.  G.  A.  2d  Gir. 
1920)   266  Fed.  481. 

1918  Supp.,  p.  854,  sec.  7  (b). 

Transfer  of  choses  in  action  prior  to  decla- 
ration of  war. —  Under  this  provision  absol- 
ute   transfers    of    choses    in    action    before 
April  6,  1917,  were  valid.    St6hr  v.  Wallace, 
(S.  D.  N.  Y.  1920)  269  Fed.  827. 

1918  Supp.,  p.  856,  sec.  7  (c). 

Constltntionality. —  This  act  is  constitu> 
tionaL  As  to  this  question  it  is  said:  "  The 
sole  basis  for  the  plain  tifTs  claim  of  un- 
constitutionality comes  down,  therefore,  to 
the  Gustodian 's  power  of  initial  sequestra- 
tion ew  parte.  But  how  does  this  differ  in 
substance  from  the  customary  right  upon 
libels  of  information  in  rem  to  arrest  what- 
ever property  officials  may  decide  to  be  for- 
feit? Such  property  may  not  be  reclaimed 
pendente  lite  by  filing  a  bond;  the  claimant 
must  endure  tne  temporary  loss  of  possesr 
srion  until  the  innocence  of  the  res  is  ad- 
judicated. The  public  purpose  of  the  statute 
so  far  overrides  this  incident  of  his  rights 
of  property.  How  much  more  is  this  the 
case  in  time  of  war  where  the  interests  are 
vital?  The  difference  is  one  merely  of  pro- 
cedure; the  substantial  rights  are  the  same, 
for  capture  effects  no  more  than  an  arrest 
in  rem.  The  right  to  eell  is  the  only  addi- 
tion, and  I  have  shown  that  this  is  at  least 
subject  to  judicial  control  in  the  event  of  a 
bill  filed  under  section  9.  The  act,  there- 
fore, affords  a  complete  remedy  to  all  claim- 
ant friends,  and  is  constitutional."  St5hr 
V,  Wallace,  (8.  D.  N.  Y.  1920)  269  Fed. 
827. 

This  section  made  mandatory  the  delivery 
of  such  property  as  should  be  ordered  to  be 
turned  over  by  the  President.  In  re  Garvan, 
(E.  D.  N.  Y.  1921)  270  Fed.  1002. 

Conclusiveness  of  determination  of  Alien 
Property  Custodian  that  certain  property  ia 
luble  to  seizure. —  The  determination  of  the 
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Alien  Property  Custodian  that  certain  prop- 
erty is  liable  to  seizure  as  being  that  of  aa 
alien  enemy  must,  whether  right  or  wron/;, 
be  deemed  conclusive  in  a  possessory  action 
brought  by  that  officer  to  obtain  immediate 
possession,  the  President  having  delegated 
his  authority  to  him  under  i  5.  and  the  act 
providing  in  this  section  that,  *'if  the  Presi- 
dent shall  so  require,  any  money  or  other 
property  owing  or  belonging  to  or  held  for, 
by,  on  account  of,  or  on  behalf  of,  or  for  the 
benefit  of  an  enemy  or  ally  of  an  enemy  not 
holding  a  license  granted  by  the  President 
hereunder,  which  the  President  after  investi- 
gation shall  determine  is  so  owing  or  so 
belongs,  or  is  so  held,  shall  be  conveyed, 
transferred,  assigned,  delivered  or  paid  over 
to  the  Alien  Property  Custodian,"  to  which 
the  amendatory  Act  of  November  4,  1918, 
(see  1919  Supp.  p.  965)  added,  after  the 
requirements  of  transfer,  the  words,  "  or  the 
same  may  be  seized  by  the  Alien  Property 
Custodian,  and  all  property  thus  acquired 
shall  be  held,  administered  and  disposed  of 
as  elsewhere  provided  in  this  act,"  provision 
being  made  in  |  9  for  immediate  claim  for 
a  return  of  the  property  and  for  suit,  in 
which  case  the  property  is  to  be  retained  in 
the  custody  of  the  Alien  Property  Custodian, 
or  in  the  Treasury  of  the  United  States,  to 
abide  the  result.  Central  Union  Trust  Co. 
t\  Garvan,  (1921)  264  U.  S.  654,  41  S.  Ct. 
214,  65  U,  S.  (L.  ed.)  — ,  [affirming  (0.  C. 
A.  2d  Cir.  1920)  265  Fed.  477]  wherein  it 
was  said  that  "  the  natural  interpretation 
of  the  provision  of  the  Trading  with  the 
Enemy  Act  as  amended  by  the  Act  of  Novem- 
ber 4,  1918,  that  the  sole  relief  and  remedy 
of  any  person  having  any  claim  to  any  prop- 
erty transferred  to  the  Alien  Property  Cus- 
todian, or  required  so  to  be,  or  seized  by 
him,  shall  be  that  provided  by  the  terms  of 
the  act,  is  that  it  refers  to  the  remedies 
expressly  provided  by  §  9,  viz.,  the  filing  of 
a  claim  for  a  return  of  the  property  and  the 
bringing  of  suit,  and  that  property  required 
to  be  transferred,  and  property  seized,  stand 
on  the  same  footing,  not  that  the  resort  by 
the  Custodian  to  the  courts  instead  of  to 
force  opens  to  the  person  who  has  declined 
to  obey  the  order  of  the  statute,  or  who 
has  prevented  a  seizure,  a  right  by  implica- 
tion to  delay  what  the  statute  evidently 
means  to  accomplish  at  once.'' 

A  determination  by  the  Alien  Property 
Custodian  that  certain  property  is  enemy- 
owned  must  be  regarded  as  the  act  of  the 
President,  within  the  meaning  of  the  Trad- 
ing .with  the  Enemy  Act,  in  view  of  the 
provision  of  |  6,  authorizing  the  President 
to  exercise  any  of  the  powers  with  which,  he 
18  invested  by  that  aot,  respecting  the'  se- 
questration, custody,  and  disposal  of  eneniy 
property  through  such  officer  or  officers  as 
he  shall  direct,  and  of  the  orders  of  the 
President,  committing  to  the  Alien  Property 
Custodian  the  administration  of  this  section 
of  the  Act,  including  the  power  to  determine, 


after  investigation,  whether  property  wai 
enemy-owned.  Stoehr  v,  Wallace,  ( IS^l )  20.) 
U.  S.  239,  41  S.  Ct.  293,  66  U.  S.  (L.  ed.) 
— ,  affirming  (S.  D.  N.  Y.  1920)  269  Fed. 
827.  See  also  In  re  Qarvan,  (K  D.  N.  Y. 
1921)   270  Fed.  1002. 

Rttle  promulgated  by  President  as  to  title 
vesting  in  Alien  Property  Custodian  was 
held  valid  in  Kohn  v.  Kobn,  (S.  D.  N.  Y. 
1920)   264  Fed.  263. 

Effect  of  treaty. — >  Treaty  provisions  which 
relate  only  to  the  rights  of  merchants  of 
either  country,  residing  in  the  other  when 
war  arises,  are  inapplicable  to  a  controversy 
as  to  whether  the  beneficial  ownership  of 
property  seized  and  proposed  to  be  sold  under 
this  Act,  as  the  property  of  a  German  cor- 
poration, is  in  truth  in  an  American  cor- 
poration under  a  pre-war  contract  between 
such  corporation  and  the  German  corpora- 
tion. Stoehr  t?.  Wallace,  (1921)  255  f.  S. 
239,  41  S.  Ct.  293,  66  U.  S.  (L.  ed.)  — , 
affirming  (S.  D.  N.  Y.  1920)   269  Fed.  827. 

Effect  of  teinire. — ^A  seizure  of  property 
by  the  Alien  Enemy  Custodian  settles  noth- 
ing except  the  bare  sequestration  and  posses- 
sion of  the  property.  St5hr  v.  WallacSb 
(S.  D.  N.  Y.  1920)   269  Fed.  827. 

Stock  held  by  dtixen  for  benefit  of  alica 
enemy. —  Shares  of  stock  standing  in  the 
name  of  one  who  is  neither. an  enemy  nor  an 
ally  of  an  enemy  could,  consistently  with 
due  process  of  law,  be  seized  and  required 
to  be  transferred  to  the  Alien  Property  Cus- 
.todian  in  virtue  of  a  determination  by  that 
official  in  an  ex  parte  administrative  pro- 
ceeding that  they  belonged  to  an  alien  enemy, 
conformably  to  the  provisions  of  the  Trad- 
ing with  the  Enemy  Act,  since  such  act  dis- 
tinctly reserves  to  any  xslaimant  who  is 
neither  an  enemy  nor  an  ally  of  an  enemy,  a 
right  to  assert  and  establish  his  claim  by 
a  suit  in  equity,  unembarrassed  by  the  pre- 
cedent executive  determination,  and  provides 
that,  pending  the  suit,  which  the  claimant 
may  bring  as  promptly  after  the  seizure  at 
he  chooses,  the  property  is  to  be  retained  by 
the  Alien  Property  Custodian  to  abide  this 
result^  and,  if  the  claimant  prevails,  is  forth- 
with to  be  returned  to  him. 

No  such  an  interest  in  shares  of  stock  in 
a  domestic  corporation,  which  were  seized 
by  the  Alien  Property  Custodian  under  the 
Trading  with  the  Enemy  Act,  as  the  prop- 
erty of  a  German  corporation,  as  entitles 
another  domestic  corporation  in  whose  name 
the  stock  stands  to  demand  that  such  shares 
be  freed  from  the  seizure,  was  given  to  the 
latter  corporation  by  a  pre-war  contract 
between  it  and  the  German  corporation, 
.where  such  contract  was  not  prompted  by 
commercial  motives,  nor  based  on  an  estt* 
mate  of  mutual  advantages,  and  was  not 
intended  as  a  genuine  transacti<m,  but  was 
made  to  avoid  inconvenience  which  other- 
wise might  ensue  from  a  state  of  war;  the 
parties  intending  to  leave  the  beneficial 
ownership  in  the  German  corporation,  and 
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not  pass  it  to  the  domestic  corporation. 
SU^ehr  v.  WaUaoe,  (1921)  256  U.  S.  239, 
41  S.  Ct.  293,  66  U.  S.  (L.  ©d.)  —,  affirming 
<S.  D.  N.  Y.  1920)   269  Fed.  827. 

A  debt  is  included  in  the  terms  of  this 
section  requiring  the  tranefer  or  payment 
of  money  to  the  Alien  Property  Custodian. 
Kohn  V.  Kohn,  (S.  D.  N.  Y.  1920)  264  Fed. 
263. 

Workmen's  compensation  award  —  Alien 
heir  aa  party, —  Where  an  award  under  the 
Workmen's  Compensation  Act  is  made  pay- 
able to  the  Alien  Property  Custodian,  the 
heir  of  the  decedent  being  a  nonresident 
enemy  alien,  the  heir  is  not  a  necessary 
party  to  a  proceeding  by  the  Industrial  Com- 
mission to  review  the  award.  Milwaukee 
Western  Fuel  Co.  v*  Industrisi  Commission, 
(1920)    172  Wis.  661,  179  N.  W.  763. 

1918  Supp.,  p.  856,  sec.  7  (e). 

The  regulations  of  the  War  Trade  Board 
dated  Jo^  14,  amended  July  20,  1919,  did 
not  cover  property  which  before  July  14, 
1919,  had  been  reported  to  the  Alien  Prop- 
erty Custodian,  or  which  he  had  required  to 
be  delivered  to  him.  Garvan  v.  $25,000 
Canada  Southern  R.  Co.  5%  Bonds,  (C.  C. 
A.  2d  Cir.  1920)   270  Fed.  217. 

Bank  protected  in  complying  with  Alien 
Property  Custodian's  demand,  see  American 
Exch.  Nat.  Bank  v.  Garvan,  (C.  C.  A.  2d 
Cir.  1921)  273  Fed.  43. 

1918  Supp.,  p.  857,  sec.  8(a). 

Right  of  American  dtisen  in  partnership 
with  aliens,  see  Mayer  v,  Garvan,  (D.  C. 
Mass.   1920)   270  Fed.  229. 

Trustees  of  securities  as  Henholders. — 
Trustees  of  securities,  deposited  by  foreign 
insurance  companies  for  the  protection  of 
policyholders  in  conformity  with  state  stat- 
utes, are  not  lienhoMers  within  the  meaning 
of  this  section.  Garvan  v,  $20,000  Bonds,  (C. 
C.  A.  2d  Cir.  1920)  266  Fed.  477.  The  court 
said: 

"Connecticut  and  Massachusetts  require, 
as  do  almost  all  the  states,  that  insurance 
companies  of  foreign  nations,  before  doing 
business  in  the  state,  shall  deposit  funds  or 
securities  for  the  protection  of  the  company's 
policy  holders  and  creditors  in  the  United 
States.  The  exact  terms  of  the  statutes  need 
not  be  stated.  The  Munich  Reinsurance 
Companv,  a  German  corporation  did  deposit 
a  quantity  of  securities  with  trustees  in  con- 
formity with  the  law  of  the  state  of  Connecti- 
cut. The  Franklin  General  Insurance  Com- 
pany and  the  AUianz  Insurance  Company, 
both  German  companies,  deposited  securities 
with  trustees  in  conformitv  with  the  require- 
ments of  the  law  of  Massachusetts^ 

"  It  will  not  be  necessary  to  set)  out  the 
terms  of  the  trust  at  length;  it  is  enough 
to  say,  that,  although  the  income  of  the 
securities  is  payable  to  the  companies  and 
they  can  withdraw  them,  or  any  of  them, 
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upon  substituting  others  equally  good,  and 
can  change  the  trustees,  still  the  trustees 
hold  the  securities  in  trust  to  pay  the  claim 
of  any  policy  holder  or  creditor  admitted  to 
be  due  by  the  company  or  established  by  the 
claimant  in  due  course  of  law.  It  is  apparent 
that  the  trustees  hold  primarily  for  the  bene- 
fit of  the  policy  holders  and  creditors,  and 
secondarily  for  the  benefit  of  the  companies; 
but  their  duties  are  active,  and  they  are  not 
merely  Henholders.  The  companies  cannot 
tske  the  securities  out  of  their  possession 
until  the  rights  absolute  or  contingent,  ol 
all  policy  holders  and  creditors  in  this 
country  are  secured,  and  in  the  meantime  the 
trustees  have  the  active  duty  of  collecting 
and  paying  over  the  income,  investing  and 
reinvesting,  and  paying  claims  properly 
proved."  To  same  effect,  see  Garvan  v, 
$100,000  Bonds,  (C.  C.  A.  2d  Cir.  1920) 
265  Fed.  481. 

1918  Supp.,  p.  858,  sec.  9. 

Persons  entitled  to  maintain  suit  —  In 
general. — "  Construing  the  Act  by  its  terms 
as  well  as  in  the  light  of  its  purpose,  it  is 
evident  that  the  only  person  given  a  right 
to  prosecute  a  claim  against  pr6perty  of  an 
enemy  in  the  hands  of  the  Custodian  is  one 
'not  (himself)  an  enemy,  or  ally  of  enemy,' 
and  that  a  district  court  of  the  claimant's 
residence  has  jurisdiction  of  a  claim  so  as- 
serted only  when  it  positively  appears  that 
the  claimant  comes  within  this  negative 
characterization.  Any  other  construction  of 
the  Act  would  permit  property  which  had 
been  taken  by  the  (Government  from  one 
enemy  to  be  immediately  acquired  by  another 
and  would  completely  defeat  its  purpose.  As 
a  corollary  to  the  plain  terms  of  Section  9 
giving  a  person,  not  an  enemy,  the  right 
during  war  to  assert  a  claim  against  enemy 
property  and  conferring  jurisdiction  upon  the 
district  court  to  hear  it,  the  Act  provides 
under  Section  12  that  the  assertion  of  '  any 
claim  of  any  enemy  or  of  an  ally  of  enemy 
to  any  money  or  other  property  received  and 
held  by  the  Alien  Property  Custodian '  shall 
be  postponed  until  after  the  end  of  the  war, 
to  be  prosecuted  then  only  in  such  manner  as 
Congress  shall  later  direct."  Garvin  v, 
Kogler,  (C.  C.  A.  3d  Cir.  1921)  272  Fed.  442. 

Alien  friends. — Where  an  alien  enemy  sub- 
sequently becomes  an  alien  friend  he  ^may 
sue  but  only  under  this  section.  Kohx^  v. 
Kohn,  (S.  D.  N.  Y.  1920)  2«4  Fed.  253.  .      . 

Memhera  of  partnerahip. — A  partneiil^hip 
composed  of  citizens  of  the  United  S^Vites 
and  Germany  having  been  dissolved  by  the 
declaration  of  war  between  the  two  nations, 
the  partners  who  Are  citizens  of  the  United 
States  are  entitl^  to  maintain  an  action 
under  this  section •  to  recover  their  share  of 
the  firm  assets.  Rossie  v.  Garvan,  (D.  O. 
Conn.    1921)    274  Fed.  447. 

Jurisdiction. —  The  fact  that  a  plaintiff  has 
claimed  jurisdiction  erroneously  under   sec- 
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tions  24  and  67  of  the  Judicial  Code  in  an 
action  against  the  Alien  Property  Custodian 
does  not  prevent  the  court  from  acquiring 
jurisdiction  under  this  section.  StShr  v. 
Wallace,  (S.  D.  N.  Y.  1920)  269  Fed.  827. 
■•  Notice  by  publication  in  alien's  native  land 
directed,  see  Lovinger  r.  Qarvan/  (S.  D. 
N.  Y.  1920)  270  Fed.  298. 
:  Pleading. — Where  there  is  no  jurisdictional 
a¥ei:ment  that  the  plaintiff  was  not,  at  the 
tine  -of  the  commencement  of  the  action,  an 
enemy  or  ally  of  enemy,  the  District  Court 
was  without  jurisdiction  to  enter,  and  the 
Circuit  Court  of  Appeals  is  without  juris- 
diction to  review,  the  decree  below.  Garvin  v, 
Kogler,  ( C.  C.  A.  3d  Cir.  1921 )  272  Fed.  442. 

1918  Supp.,  p.  862,  sec.  12. 

Sale  of  property.-r  Although  under  this 
section  the  powers  of  the  Alien  Property 
Custodian  are  extended  to  include  the  power 
to  sell,  in  case  a  claimant  friend  files  a  bill 
against  the  custodian  such  a  bill  either  auto- 
matically stays  the  sale  or  at  least  the  court 
may  stay  it  in  a  proper  case.  Stdhr  v. 
Wallace,  (S.  D.  N.  Y.  1920)   269  Fed.  827. 

1918  Supp.,  p.  865,  sec.  17. 

Enforcing  demand  of  alien  propery  cus- 
todian for  property  liable  to  seizure. — ^A  de- 
mand by  the  Alien  Property  Custodian  under 
the  Trading  with  the  Enemy  Act  for  the  de- 
livery to  him  of  property  to  which  he  is 
entitled,  may  be  enforced  by  the  federal 
district  courts  under  this  section.  Central 
Union  Trust  Co.  v,  Garvan,  (1921)  254  U.  S. 
664,  41  S.  Ct.  214,  65  U.  S.  (L.  ed.)  — 
(affirming  [C.  C.  A.  2d  Cir.  19201  266  Fed. 
477,  481),  wherein  the  court  said:  "There 
can  be  no  doubt  that  Congress  has  power  to 
provide  for  an  immediate  seizure  in  war 
times  of  property  supposed  to  belong  to  the 
enemy,  as  it  could  provide  for  an  attach- 
ment or  distraint,  if  adequate  provision  is 
made  for  a  return  in  case  of  mistake.  As 
it  can  authorize  a  seizure  in  pais,  it  can 
authorize  one  through  the  help  of  a  court. 
The  only  questions  are  whether  it  has  done 
so,  as  supposed  by  the  libellant,  and  if  so, 
whether  the  conditions  imposed  by  the  act 
have  been  performed." 

Under  this  section  the  Alien  Property  Cus- 
todian has  the  right  to  apply  to  the  court 
for  aid  in  making  a  seizure  and  petition  it 
to  order  the  United  States  marshal  to  seize 
the  property  and  deliver  it  to  him.  Garvan  t?. 
$20,000  Bonds,  (C.  C.  A.  2d  Cir.  1920)  265 
Fed.  477,  wlierein  it  was  said:  "We  have  no 
doubt  of  the  right  of  the  Alien  Property  Cus- 
todian to  apply  to  the  court  for  aid;  if  he 
did  not  know  where  the  securities  were,  he 
wouM  evidently  be  entitled  to  the  aid  of  the 
court  to  compel  the  trustees  to  discover  and 


deliver  them.  In  this  case  he  did  know  where 
they  were,  but  it  was  much  more  orderly  and 
decent  to  obtain  possession  by  Uie  aid  of  the 
court  than  to  seize  them  by  violence  and  the 
strong  hand."  To  same  e£Fect,  see  Garvan  v. 
$100,000  Bonds,  (C.  C.  A.  2d  Cir.  1920)  26o 
Fed.  481. 

Nature  of  Alien  Property  Custodian's  pos- 
session.—  A  proceeding  brought  by  the  Alien 
Property  Custodian  under  this  section,  to 
obtain  possession  of  property  as  being  that 
of  an  alien  enemy,  gives  nothing  but  the 
preliminary  custody,  such  as  would  have 
been  gained  by  seizure,  although  the  prop- 
erty is  to  be  conveyed  to  him,  and  by  the 
amendatory  Act  of  March  28,  1918  (191S 
Supp.  Fed.  Stat.  Ann.  p.  862,  note)  he  is 
vested  with  all  the  power  of  a  common- 
law  trustee  in  respect  of  all  property  other 
than  money  which  has  been  or  shall  be,  or 
which  has  been  or  shall  be  required  to  be, 
conveyed  to  him,  and  is  given  the  power 
to  sell  and  manage  the  same  as  though  he 
were  absolute  owner,  since  this  act  did  not 
repeal  $  9  of  the  earlier  act,  (see  191^  Supp. 
p.  858)  which  provides  for  the  inunediate 
filing  of  a  claim  for  a  return  of  the  prop- 
erty and  the  bringing  of  suit,  the  property, 
in  case  of  suit,  to  be  retained  in  the  custody 
of  the  Custodian  or  in  the  Treasury  of  the 
United  States,  to  abide  the  result.  Central 
Union  Trust  Co.  v.  Garvan,  (1921)  254  U.  a 
564,  41  S.  Ct.  214,  65  U.  S.  (L.  ed.)  — , 
affirming  (C.  C.  A.  2d  Cir.  1920)  265  Fed.  477. 

Procedure. —  Under  this  section  the  pro* 
ceeding  could  be  by  petition  and  order  to 
show  cause  instead  of  by  a  bill  in  equitv. 
In  re  Garvin,  (E.  D.  N.  Y.  1921)  270  Fed. 
1002.  See  also  Garvin  v.  $25,000  Onada 
Southern  R.  Co.  6  per  cent.  Bond,  (G.  C 
A.  2d  Cir.  1920)   270  Fed.  217. 

1919  Supp.,  p.  355,  sec.  1. 

Power  of  Alien  Property  Custodian  to  seize 
choses  in  action,  see  American  Ezch.  Nat. 
Bank  v.  Garvan,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  43. 

1920  SupPv  P-  268.    [Claims  against 
property,  etc] 

Right  to  intervene. — ^In  Aronstam  p.  James, 
(E.  D.  N.  Y.  1921)  273  Fed.  545,  the  right 
of  a  citizen  of  France  to  intervene,  in  a  suit 
involving  property  in  the  hands  ol  the  Alien 
Property  Custodian  was  denied.  See  also 
Aronstam  v.  James,  (C.  C.  A.  2d  Cir.  1921) 
273  Fed.  688,  denying  a  motion  for  a  stay. 

Right  of  attorney  to  recover  for  lervioes 
rendered  in  defense  of  an  action  against  alien 
corporation  recognized  as  to  services  rendered 
prior  to  Oct.  6,  1917,  but  denied  as  to  ser- 
vices subsequent  thereto,  see  Wilson  r. 
Miller,  (E.  D.  N.  Y.  1921)  274  Fed.  808. 
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Vol.  IX,  p.  911 ,  sec.  220.     [First  ed., 

vol.  VII,  p.  946.] 
Transportation  of  mounts  belonpng  to 
officers. —  In  the  absence  of  a  statute  author- 
izing payment  for  the  transportation  of 
mounts  which  are  the  private  property  of 
officers  of  the  army,  the  Secretary  of  War 
has  no  authority,  by  the  promulgation  of  a 
regulation,  to  bind  the  government  for  such 
transportation,  and  this  section  confers  no 
authority  upon  the  Secretary  to  incur  such 
liability  on  behalf  of  the  government.  At- 
chinson,  etc.,  R.  Co.  v.  U.  S.  (1020)  56  Ct.  CI. 
339. 

Vol.  IX,  p.  1028,  sec.  27.     [First  ed., 
1918  Supp.,  p.  947-] 

Enlistment  of  minon  —  Generally, — ^To  the 
same  effect  as  third  paragraph  of  original 
annotation,  see  Eaf  p,  Beaver,  (N.  D.  Ohio 
1021)  271  Fed.  493. 

This  section  by  indirectly  but  none  the  less 
explicitly  recognizing  and  authorizing  en- 
listments of  all  minors  under  eighteen  years 
of  age  with  the  consent  of  parents  or  guar- 
dains,  repeals  the  minimum  limit  of  eigh- 
teen years  provided  in  section  4  of  the  Act 
of  March  2,  1899  (9  Fed.  Stat.  Ann.  [2d  ed.] 
1033)  even  if  it  does  not  restore  and  re- 
enact  the  limit  of  sixteen  years  originally 
found  in  R.  S.  §f  1116  and  1118.  In  the 
event  that  the  eighteen  year  minimum  is 
repealed  and  the  sixteen  year  minimtmi  is 
not  restored,  then  the  common  law  applicable 
to  the  enlistment  of  minors  under  ei^^hteen 
years  of  age  will  be  in  force,  under  which  a 
minor  of  the  age  of  discretion  might  enlist 
regardless  of  any  age  limit.  This  being  so 
the  instant  case  is  governed  by  that  long  line 
of  authorities  holding  that  a  minor  over  16 
years  of  age,  who  has  enlisted  without  the 
previous  consent  of  his  parents  or  lawful 
guardian,  cannot,  on  his  own  application, 
be  released  in  any  event,  and  cannot  be  re- 
leased on  their  application,  after  he  has 
committed  an  offense  punishable  by  military 
law  and  is  being  held  to  answer  the  same. 
Ex  p.  Beaver,  (K  D.  Ohio  1921)  271  Fed. 
493. 

Right  to  discharge  —  Pending  proaecutwn 
for  miliiari/  offense. —  The  right  of  a  non- 
consenting  parent  or  guardian  to  the  re- 
lease of  a  minor  from  military  service  is  ^ 
subordinate  to  the  right  of  the  military  au- ' 
thorities  to  hold  him  to  answer  for  an  offense 
triable  by  military  law.  Eof  p.  Beaver, 
(N.  D.  Ohio  1921)   271  Fed.  493. 

Vol.  IX,  p.  1032,  sec.  2.     [First  ed., 

vol.  Vn,  p.  961.] 
Application     of     section  —  Discharge     of 
aliens, —  The  provision  of  this  section  relat- 


ing to  aliens  is  applicable  only  in  times  of 
peace,  and  as  at  tne  time  of  the  decision  of 
this  case,  April  12,  1921,  the  United  States 
was  still  at  war,  an  alien  who  had  enlisted 
in  the  army  could  not  obtain  his  discharge 
by  reason  of  the  provisions  of  this  section. 
But  even  in  time  of  peace  an  alien  duly 
enlisted  cannot  obtain  his  discharge  by  writ 
of  habeas  corpus  from  military  service  and 
escape  liability  for  offenses  against  military 
law  by  invoking  the  provisions  of  this  sec- 
tion. Being  sui  juris,  it  is  settled  that  the 
United  States  alone  may  plead  his  disability 
to  avoid  his  enlistment  contract  and  he  may 
not.  Ew  p.  Beaver,  (N.  D.  Ohio  1921)  27i 
Fed.  4913. 

Vol.  IX,  p.  1033,  sec.  4.  [First  ed., 
vol.  VII,  p.  960.] 

This  section  is  repealed  by  implication  by 
section  27  of  the  National  Defense  Act  (9 
Fed.  Stat.  Ann.  1028).  Ex  p.  Beaver,  (N. 
D.  Ohio  1921)  271  Fed.  493. 

Vol.  IX,  p.  1095,  sec.  1.  [Trans- 
portation of  troops  in  time  of 
war,    etc.]      [First    ed.,    1918 

Supp.,  p.  975.] 

Liability  of  railroad  for  negligence. —  A 
railroad  company  operated  by  the  federal 
government  under  a  lease  made  under  this 
section  is  liable  for  negligence,  and  recovery 
against  the  carrier  in  such  cases  will  not 
be  affected  by  the  return  of  these  corpora- 
tions to  their  owners,  or  rather  the  aban- 
donment of  supervision  by  the  government, 
which  has  since  taken  place  on  March  1, 
1920.  Gilliam  v,  Atlantic  Coast  Line  R.  Co., 
(1920)   179  N.  C.  608,  103  S.  E.  10, 

Vol.  IX,  p.  1117,  sec.  1230.    [First 

ed.,  vol.  VII,  p.  1014.] 

Power  of  President. —  See  annotation  uif 
der  Vol.  IX,  p.  129«,  art.  118,  infra,  p.  809. 

Vol.  IX,  p.  1136,  sec.  1.  [First  ed., 
1918  Supp.,  p.  1010.] 

I.  Construction  of  selective  service  act. 
3.  Exemptions. 
5.  Offenses  against  conscription  law. 

I.  Construction  of  Selective  Service  Act 
3.  Ewemptums    (p.    1141) 

Effect  of  exemption  claim  by  neutral  alien. 
—  A  claim  by  a  neutral  alien,  who  had 
declared  his  intention  to  become  a  citizen, 
of  exemption  under  this  section  has  been 
held  to  amount  to  a  withdrawal  of  such 
declaration.     In   re   Trachsel,    (S.   D.   Ohio 
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1»21)  271  Fed.  779.  This  act  was  subse- 
quently amended  by  the  Act  of  July  9,  1918, 
which  provides  that  a  claim  of  exemption 
by  a  neutral  alien  shall  operate  and  be  held 
to  cancel  his  declaration  of  intention  to  be- 
come an  American  citizen. 

5.  Offenses  against   Conscription  Load 

(p.  1142) 

Desertion  —  Intent. —  The  regulations  pro- 
mulgated by  the  President  under  authority 
vested  in  him  by  the  Act  of  May  18,  1917, 
commonly  known  as  the  "  Selective  Service 
Law  "  (second  edition,  Selective  Service  Kcgu- 
lations,  p.  104),  section  140,  subsec.  1,  para- 
graphs (a),  (b),  and  (c),  prescribe  who 
shall  be  deemed  a  deserter,  namely,  a  regis- 
trant, who,  after  the  time  for  his  induction 
into  military  service,  and  with  the  intent  to 
evade  such  service  (a)  fails  to  report  for 
military  duty  under  induction  orders,  etc.; 
(b)  fails  to  entrain  for  mobilization  camp 
pursuant  to  orders;  or  (c)  who  absents  him- 
self from  his  party  en  route  to  embarkation 
camp,  etc.  Before  either  one  of  these  re- 
quirements respecting  desertion  can  -become 
effectual,  and  the  right  of  a  citizen  to  a 
hearing  in  a  civil  as  distinguished  from  a 
military  court  denied,  it  must  appear  that 
the  registrant  acted  ''with  intent  to  evade" 
such  service.  The  intent  with  which  the 
alleged  act  was  committed,  and,  a  fortiori, 
knowledge  on  the  subject,  is  of  the  very 
essence  of  the  offense.  Thus,  where  a 
registrant  appeared  for  examination,  was 
accepted  and  informed  that  he  would  be  noti- 
fied oy  mail  when  to  report  for  military  duty, 
it  was  declared  that  it  could  not  be  said  that 
the  mailing  of  a  notice,  which  he  did  not  re- 
ceive or  know  of,  inducted  him  into  the  mil- 
itary service  and  that  for  his  failure  to  re- 
spond he  was  a  deserter  therefrom.  Farley 
t>.  Ratliff,  (C.  C.  A.  4th  Cir.  1920)  267  Fed. 
682. 

Conspiracy. — ^An  acquittal  on  a  charge  of 
conspiracy  with  another  to  enable  a  third 
person  to  violate  the  Selective  Service  Law 
was  held  not  to  bar  a  prosecution  for  the 
crime  of  aiding  and  assisting  another  to 
evade  the  requirements  of  this  law,  as  the 
offenses  are  distinct.  Bens  r.  U.  S.,  (C  G. 
A.  2d  Cir.  1«20)   266  Fed.  152. 

Rejection  at  n»obilization  camp  as  barring 
registrant  from'  bonus. —  In  Bannister  o. 
Soldiers'  Bonus  Board,  (1921)  112  Atl.  422, 
13  A.  L.  R.  689,  it  was  held  that  a  regis- 
trant who  was  inducted  into  military  serv- 
ice by  his  local  board  under  this  Act  but 
was  rejected  at  the  mobilization  camp  for 
physical  unfitness,  was  not  entitled  to  re- 
ceive a  bonus  under  a  state  statute  which 
provided  for  giving  such  a  bonus  to  each 
*^  enlisted  man  .  .  .  who  was  mustered  into 
federal  service  and  reported  for  active  duty  " 
between  certain  dates. 

Obstruction  of  draft  as  ground  for  disbar- 
ment.—See  In  re  Margolis,  (1921)  269  Pa. 
St.  206,  112  Atl.  478,  12  A.  L.  R.  1181. 


An  attorneir's  serrices  in  claiming  exemp- 
tion are  not  in  contravention  of  public  policy 
so  as  to  deprive  him  of  the  right  to  recover 
compensation  therefor,  where  the  registrant 
on  whose  behalf  the  services  are  rendered  is 
a  non-declarant  alien  who  is  not  within 
section  2  of  this  act.  Spaulding  r.  Lambros, 
(1920)    68  Mont.  636,  193  Pac.  666. 

Sufficiency  of  indictment,  see  Haywood  17. 
U.  S..  (C.  C.  A.  7th  Cir.  1920)  268  Fed.  796; 
St.  John  V.  U.  S.,  (C.  C.  A.  7th  Cir.  1920) 
268  Fed.  809;  Underwood  t.  U.  S.,  (C.  a  A. 
6th  Cir.  1920)  267  Fed.  412. 

Admissibility  of  evidence. —  Evidence  of 
acts  as  admissible  to  show  intent,  possession 
and  knowledge,  see  Havwood  t*.  U.  S..  (C. 
C.  A.  7th  Cir.  1920)  268  Fed.  796;  St  John 
V.  U.  S.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed. 
808. 

Vol.  IX,  p.  1156,  sec.  2.     [First  ed., 

1918  Supp.,  p.  1015.] 
Induction  into  military  service. —  In  Ex  p. 
Thieret,  (C.  C.  A.  6th  Cir.  1920)  268  Fed. 
472,  it  was  held  that  a  person  was  in  con- 
templation of  law  inducted  into  the  military 
service  when  he  received  his  preliminary  in- 
structions and  his  order  to  report  for  en- 
trainment. 

Vol.  IX,  p.  1157,  sec.  4.     [First  ed., 
1918  Supp.,  p.  1016.] 

Effect  of  claiming  exemption. —  See  In  re 
Miegel,  (E.  B.  Mich.  1921)  272  Fed.  668. 
See  also  In  re  Rubin,  (E.  D.  Mich.  1921) 
272  Fed.  697. 

Right  to  industrial  exemption,  w^  E»  p, 
Thieret,  (C.  C.  A.  6th  Cir.  1920)  26»  Fed. 
472. 

Power  of  President  to  reyoke  certificate  of 
conditional  exemption  was  recognized  in  Ex 
p.  Thieret,  (C.  C.  A.  6th  Cir.  1920)  268  Fed. 
472. 

Relief  by  habeas  corpus  proper  nHiere  ex- 
emption arbitrarily  deniedL—See  Ew  p.  Thier- 
et,    (C.  C.  A.  6th  Cir.   1920)   268  Fed.  472. 

Pendency  of  indictment  held  no  bar  to 
trial  by  military  court,  see  Ex  p.  Thieret, 
(C.  C.  A.  6th  Cir.  1920)  268  Fed.  472. 

Vol.  IX,  p.  1 1 59,  sec.  5.     [First  ed., 

1918  Supp.,  p.  1018.] 

Computing  time  for  giving  notice  of  in- 
duction.— See  U.  S.  «.  Bergdoll,  (E.  D.  Pa. 
1921)   272  Fed.  498. 

Sufficiency  of  notice  to  registrant  under 
Selective  Service  Rule  133  to  appear  for 
examination,  see  Em  p.  Bergdoll,  (D.  C.  ELan. 
1921)    274  Fed.  458. 

Registrant  bonnd  to  know  mles  governing 
execution  of  queationnairet. —  In  re  Tomar^ 
chio,    (E.  D.  Mo.  1920)   2o9  Fed.  400. 

Induction  on  default  without  notice  as 
constituting  "due  process  of  lav,''  see  Rome 
9.  Marsh,   (D.  C.  Mass.  1920)   272  Fed.  982. 

Questionnaire  drawn  by  scrivener  as  sub- 
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ject  to  contradiction,  see  In  re  Tomarchio, 
(E.  D.  Mo.  1920)   269  Fed.  400. 

Action  of  atate  director  of  military  enroll- 
ment held  to  supersede  notice  from  local 
board  to  appear  for  examination,  see  Rome 
V.  Marsh,   (D.  C.  Mass.  1920)   272  Fed.  982. 

Sufficiency   of   indictment    for   conspiracy 
to  violate  this  section,  see  Anderson  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1921)    269  Fed.  65. 

Review  of  work  of  draft  boards. —  In  re- 
viewing the  work  of  the  selective  service 
boards  they  should  not  be  held  to  the  "ver- 
bal niceties  and  sometimes  almost  painful 
preciseness  and  accuracy  of  special  plead- 
ing." U.  S.  «.  BergdoU,  (E.  D.  Pa.  1921) 
272  Fed.  498. 

Vol.  IX,  p.  1159,  sec.  6.     [First  ed., 

1918  Supp.,  p.  1019.] 

Repeal  of  section  by  Espionage  Act. —  This 
section  waa  not  repealed  by  section  3  of  the 
Espionage  Act  (1918  Supp.  Fed.  Stat.  Ann. 
122),  and  where  an  act  constitutes  a  viola- 
ticn  of  both  sections,  the  defendant  should 
be  prosecuted  under  this  section.  Snitkin  v. 
U.  S.,  (C.  C.  A.  7th  Cir.  1920)  266  Fed.  489. 

Rights  of  party  —  law  determining. — 
Until  inducted  into  military  service,  the 
rights  of  a  partv  are  to  be  determined,  not 
according  to  military  law  or  the  law  of 
courts-martial,  but  according  to  the  stand- 
ards of  the  civil  law.  Ea  p.  Goldstein,  (D. 
G.  Mass.  1920)  268  Fed.  431. 

Desertion. — A  person  is  not  inducted  into 
the  military  service  and  therefore  cannot  be 
guilty  of  desertion  where  he  did  not  receive 
-Sie  notice  to  report,  it  having  been  mailed 
to  a  wrong  address.  Ew  p.  Goldstein,  (D.  C. 
Mass.   1920)    268  Fed.  431. 

Jurisdiction  of  court-martial  to  try  draft 
evader  ^ — Necessity  of  investigation  hy  local 
hoard, — ^A  registrant  under  the  Selective 
Service  Act  who  evades  military  service,  may 
upon  his  arrest  be  tried  by  a  court-martial 
for  desertion  without  any  preliminary  in- 
vestigation by  his  local  boara  as  to  whether 
his  desertion  was  willful.  U.  S.  v.  Lehman, 
(D.  C.  Md.  1920)  265  Fed.  852,  wherein  it 
was  said: 

"The  petitioner.  Young,  in  June,  1917,  as 
required  by  the  Selective  Service  Act  of  May 
18  of  that  year,  duly  registered  before  local 
draft  board  No.  1  in  Hagerstown,  in  this 
state.  In  due  course  he  was  ordered  to  re- 
port for  military  service.  Instead  of  doing 
so,  he  fled  and  remained  in  hiding  for  more 
than  two  years.  He  returned  to  Hagerstown 
in  the  fall  of  1919,  and  was  then  arrested 
by  the  sheriff,  turned  over  to  the  military 
authorities,  tried  for  desertion,  convicted, 
and  sentenced  to  five  years'  imprisonment. 
He  asks  for  his  release  because,  as  he  says, 
the  court-martial  had  no  jurisdiction  to  try 
him.  His  contention  is  that  by  the  regula- 
tion of  the  President,  in  force  at  the  time  he 
deserted,  he  should,  upon  his  apprehension, 
have  been  taken  before  the  local  draft  board, 
so  that  it  might  inquire  whether  his  deser- 


tion was  willful,  and  that  he  is  not  subject 
to  court-martial  until  the  draft  board  had 
first  decided  that  question  in  the  affirmative. 
Some  months  before  his  arrest,  all  use  for 
the  draft  boards  being  at  an  end,  the  Presi- 
dent discharged  them  from  service.  If  the 
petitioner  is  right,  any  deserter  who  suc- 
ceeded in  escaping  arrest  until  their  abolition 
cannot  now  be  punished.  Very  many  per- 
sons failed  to  respond  punctually  to  tneir 
orders,  but  only  in  a  small  minority  of  these 
cases  was  there  any  real  attempt  to  evade 
service.  There  would  have  been  an  enormous 
waste  of  time  in  sending  every  one  of  these 
technical  defaulters  before  a  court-martial. 
There  would  scarcely  have  been  courts  enough 
to  try  them.  For  that  reason,  the  President 
directed  that  such  cases  should  receive  pre- 
liminary investigation  by  the  draft  boards. 
Such  action  was  not  primarily  for  their  pro- 
tection. These  boards  had  no  power  to  con- 
demn or  acquit.  Consideration  there  was  a 
mere  procedural  step,  in  which  the  drafted 
man  had  no  vested  right  or  interest,  and  its 
abolition  does  him  no  harm.  Before  the 
petitioner  or  any  one  else  can  be  punished 
for  desertion,  the  court-martial  must  decide 
that  in  evading  service  he  acted  willfully." 

Determination  of  question  of  guilt. —  If, 
the  military  authorities  have  jurisdiction  to 
try  the  petitioner  in  habeas  corpus  proceed- 
ings, on  the  charge  of  desertion,  the  question 
whether,  under  the  facts  and  law  involved, 
he  is  guilty  of  the  crime  of  desertion,  is  a 
question  to  be  determined  by  such  author- 
ities under  the  legal  rules  and  principles 
applicable,  and  in  conformity  with  due  proc- 
ess of  law.     In  re  Scott,  144  Fed.  79,  76  C- 

C.  A.  237;  Dillingham  v.  Booker,  163  Fed. 
696,  90  C.  C.  A.  280,  16  Ann.  Cas.  127,  18 
L.  R,  A.  (N.  S.)  956.  And  where  it  is  not 
alleged  by  petitioner,  it  will  not  be  assumed 
by  the  federal  court,  that  the  proper  military 
tribunal  will  denv  to  petitioner  a  iull  and 
fair  hearing  or  will  deprive  him  of  any  rights 
to  which  he  is  entitled.    Ea  p,  Kerekes,  (E. 

D.  Mich.  1921)  274  Fed.  870. 

Vol.  IX,  p.  1 1 62,  sec  1 2.     [First  ed., 
1918  Supp.,  p.  1022.] 

Purpose  of  section.— i "  We  think  the  plain 
intent  of  section  12  and  of  the  regulations 
of  June  27,  1918,  is  this:  That  from  and 
after  May  18,  1917,  it  shall  be  unlawful  to 
sell  to  a  soldier  in  uniform  at  any  time  or 
place,  except  if  and  as  permitted  by  the 
Secretary  of  War  for  medicinal  purposes; 
that  from  and  after  May  18,  1917,  it  shall 
be  unlawful  to  sell  to  any  one,  soldier  or 
civilian,  or  have  in  possession,  intoxicating 
liquor  at  any  place  being  used  for  military 
purposes,  except  if  and  as  permitted  for 
medicinal  purposes;  and  that  from  and  after 
June  27,  1918,  it  shall  be  unlawful  to  sell 
or  give  or  deliver  alcoholic  liquor  to  any 
soldier,  whether  in  or  out  of  uniform,  and 
whether  anywhere  within  the  United  States 
or  within  other  places  under  its  control,  ex- 
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cept  if  and  as  used  for  permitted  medicinal 
purposes.  From  this  construction,  no  incon- 
sistency results  between  different  sections 
and  regulations;  it  gives  effect  to  the  plain 
meaning  of  the  words  used,  and  no  substan- 
tial reason  is  suggested  why  it  should  not  be 
adopted."    Bailey  v.  U.  S.,  (C.  C.  A.  6th  Cir. 

1920)  267  Fed.  G59. 

Vol.  IX,  p.  1 1 63,  sec.  1 3.     [First  ei, 

1918  Supp.,  p.  1022.] 

Section  as  effective  on  September  j,  1919. 
—  See  U.  S.  V.  Meyers,  (E.  D.  Mich.  1920) 
265  Fed.  329. 

Acts  or  conduct  embraced  within  act,  see 
Hunter  t?.  U.  S.,  (C.  C.  A.  4th  Cir.  1921) 
272  Fed.  236. 

Naval  ordinance  plant  as  within  purview 
of  statute,  see  Hunter  1?.  U.  S.,  (C.  C.  A.  4th 
Cir.  1921)   272  Fed.  235. 

Duty  and  liability  of  hotel  proprietor  in 
general,  see  Hunter  v.  U.  S.,  (C.  C.  A.  4th 
Cir.  1921)   272  Fed.  236. 

Necessity  of  prosecution  of  offense  by  in- 
dictment, see  Hunter  v.  V.  S.,  (C.  C.  A.  4th 
Cir.  1921 )  272  Fed.  236. 

Sufficiency  of  information. — An  informa- 
tion is  sufficient  where  the  offense  is  set  forth 
in  substantially  the  language  of  the  statute, 
the  place  specifically  alleged  as  a  certain 
named  hotel  in  a  designated  city,  and  the 
defendant  charged  with  having  set  up  and 
kept  this  hotel  as  a  house  of  ill  fame,  and 
as  having  received  and  permitted  to  be  re- 
ceived into  it  both  men  and  women  for  im- 
moral purposes;  that  is  to  say,  for  the  pur- 
poses of  lewdness,  assignation,  and  prosti- 
tution.   Hunter  v.  XT.  S.,   (C.  C.  A.  4th  Cir. 

1921)  272  Fed.  235. 

Proof  of  repntatiott  of  hotel  held  admis- 
sible, see  Hunter  1;.  U.  S.  (C.  C.  A.  4th  Cir. 
1921)  a72  Fed.  236;  Gray  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1920)  266  Fed.  355. 

Vol.  IX,  p.  1 1 63,  sec.  1 4.     [First  ed., 

1918  Supp.,  p.  1023.] 

Section  6  of  the  Penal  Code  as  repealed 
by  this  provision,  see  Haywood  17.  U.  S.,  (C. 
C.  A.  7th  Cir.  1920)  268  Fed.  795;  St.  John 
V.  U.  S.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed. 
808. 

Vol.  IX,  p.  1254,  art.  2.    [First  ed., 

1918  Supp.,  p.  977.] 

Military  prisoners. — ^Military  prisoners  con- 
fined in  a  United  States  military  prison 
under  previous  court-martial  Bcntences  are 
subject  to  military  law  and  trial  by  court* 
martial  for  ofTenses  committed  during  such 
imprisonment,  even  if  their  discharge  as  sol- 
diers  resulted  from  the  previous  sentences. 
Kahn  v.  Anderson,  (1921)  255  U.  S.  1,  41 
S.  Ct.  224,  66  U.  S.  (L.  cd.)  — . 


Marine  corps. —  Under  this  section  a  ma- 
rine who  had  been  detached  for  military 
service  and  who  deserted  while  so  serving 
may  be  tried  by  a  naval  court-martial  after 
such  detachment  ceases.  Ex  p.  Clark,  (E.  D. 
N.  Y.  1921)  271  Fed.  633. 

Vol.  IX,  p.  1256,  art.  3.    [First  ed., 

1918  Supp.,  p.  978.] 

Review  of  courts-martial  by  civil  courts  — 
Organization  of  court-martial. —  The  denial 
of  relief  by  habeas  corpus  to  a  person  im- 
prisoned under  sentence  of  a  court-martial 
will  not  be  disturbed  on  appeal  on  suggen- 
tions  based  upon  the  supposed  duty,  on  the 
trial  before  the  court-martial,  to  negative 
every  possible  condition  the  existoice  of 
which  might  have  prevented  that  court  from 
trying  the  case,  including  the  possibility  that 
the  officer  under  trial  might  have  belonged 
t^  a  command  which  did  not  come  within 
the  power  to  call  a  court-martial  conferred 
upon  the  convening  officer,  particularly  where 
the  suggestion  maide  in  this  regard  seems  to 
have  been  an  afterthought,  and  not  to  have 
been  called  to  the  attention  of  the  court 
below.  Givens  v.  Zerbst,  ( 1921 )  255  U.  S.  11, 
41  S.  Ct.  227,  65  U.  S.  (L.  ed.)  — ,  affirming 
(N.  D.  Ga.  1920)  262  Fed.  702. 

"In  time  of  peace.** — Peace  in  the  com- 
plete legal  sense,  officially  proclaimed,  is  what 
is  meant  by  the  phrase  "  in  time  of  peace  '* 
in  the  provision  of  the  92d  Article  of  War 
[9  Fed.  Stat.  Ann.  {2d  ed.)  1286]  that  no 
person  shall  be  tried  by  court-martial  for 
murder  or  rape  committed  within  the  geo- 
graphical limits  of  the  states  of  the  Union 
and  the  District  of  Columbia  in  time  of 
peace.  Giv«ns  v,  Zerbst,  (1921)  255  U.  S. 
11,  41  S.  Ct.  227,  66  U.  S.  (L.  ed.)  — ,  affirm- 
ing (N.  D.  Ga.  1920)  262  Fed.  702. 

Designation  of  place  of  \mpr%9onmemt. — 
Error,  if  any,  in  the  designation  of  the  place 
for  carrying  out  the  sentence  of  a  court- 
martial,  did  not  involve  the  jurisdiction  of 
that  court  so  as  to  require  relief  by  habeas 
corpus,  but  could  only  lead  to  retaining  the 
accused  for  a  new  designation  of  place  of 
confinement.  Givens  v.  Zerbst,  (1921)  255 
U.  S.  11,  41  S.  Ct.  227,  65  U.  S.  (L.  ed.)  — , 
affirming   (N.  D.  Ga.  1920)   262  Fed.  702. 

Vol.  IX,  p.  1257,  art.  4.     [First  ed., 

1918  Supp.,  p.  978.] 

Retired  officers. —  Retired  Army  officers  are 
officers  in  the  military  service  of  the  United 
States  within  the  meaning  of  the  provision 
in  the  4th  Article  of  War,  governing  the 
composition  of  courts-martial,  and  an  order 
assigning  such  officers  to  the  court  was 
within  the  authority  conferred  upon  the  Sec- 
retary of  War  by  the  Act  of  April  23,  1904, 
to  assign  retired  officers  of  the  Army,  with 
their  consent,  to  active  duty  on  courts- 
martial.  Kahn  r.  Anderson,  (1921)  2o3 
U.  S.  1.  41  S.  Ct.  224,  65  U.  S.  (L.  ed.)  — . 
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Officer!  of  United  States  Gnards. —  Officers 
of  the  United  States  Guards  must  be  deemed 
competent  to  be  assigned  to  court-martial 
duty,  since  there  can  be  no  doubt  that  the 
President  was  fully  empowered  by  the  Selec- 
tive Service  Act  of  May  18,  1917,  §  2,  to 
exert  the  power  which  he  did  by  special  regu- 
lation organizing  the  military  force  known 
as  the  United  States  Guards,  and  that  such 
force,  under  the  express  terms  of  section  1 
of  that  act,  are  a  part  of  the  Army  of  the 
United  States.  Kahn  v.  Anderson,  (1921) 
255  U.  S.  1,  41  S.  Ct.  224,  66  U.  S.  (L. 
ed.)  —. 

Vol.  IX,  p.  1258,  art.  5.     [First  ed., 

1918  Supp.,  p.  978.] 

Number  of  officers  discretionary. —  The  ex- 
ercise of  discretion  as  to  fixing  the  number 
of  officers,  with  reference  to  the  condition  of 
the  service,  who  shall  compose  a  court-mair- 
tial,  within  the  maximum  and  minimum  lim- 
its fixed  by  the  5th  Article  of  War,  is  execu- 
tive, and  not  subject  to  judicial  review. 
Kahn  v,  Anderson,  (1921)  255  TJ.  S.  1,  41  S. 
Ct.  224,  66  U.  S.  (L,  ed.)  — . 

Vol.  IX,  p.  1259,  art.  8.    [First  ed., 

1918  Supp.,  p.  978.] 

Order  convening  court. — ^A  camp  com- 
mander, in  exerting  the  power  which  he  pos- 
sesses by  virtue  of  a  general  order  of  the 
President,  sanctioned  by  this  article,  to  con- 
vene general  courts-martial,  need  not  refer  to 
such  order.  Givens  v.  Zerbst,  (1921)  255 
U.  S.  11,  41  S.  Ct.  227,  65  U.  S.  (L.  ed.)  — , 
affirming  (X.  D.  Ga.  1920)  262  Fed.  702. 

Power  granted  to  camp  commander. —  The 
authority  of  the  President,  under  this  article, 
to  empower  "  the  conunanding  officer  of  any 
district  or  of  any  force  or  body  of  troops  " 
to  appoint  general  courts-martial,  was  not 
exceeded  by  a  general  order  giving  the  power 
stated  to  certain  designated  camp  com- 
manders. CMvens  i?.  Zerbst  (1921)  255  U.  S. 
11,  41  S.  Ct.  227,  65  U.  S.  (L.  ed.)  — , 
affirming  (N.  D.  Ga.  1920)  262  Fed.  702. 

Judicial  notice  of  President's  order. —  A 
general  order  of  the  President  giving  to  cer- 
tain designated  camp  commanders  the  power 
to  appoint  general  courts-martial,  being  au- 
thorized by  this  article,  is  a  part  of  the  law 
of  the  land  which  the  federal  courts  ju- 
dicially notice  without  averment  or  prcK>f. 
Givens  v.  Zerbst,  (1921)  255  U.  S.  11,  41 
S.  Ct.  227,  65  U.  S.  (li.  ed.)  — ,  affirming 
(N.  D.  Ga.  1920)  262  Fed.  702. 

Vol.  IX,  p.  1 267,  art.  37.    [First  ed., 

1918  Supp.,  p.  984.] 

Qnestions  of  procedure. —  Where  the  ques- 
tion is  one  of  procedure  and  not  of  jurisdic- 
tion, a  court-martial  having  obtained  juris- 
diction is  competent  to  decide  it.    Thus,  the 


fact  that  the  order  convening  the  court 
signed  by  a  staff  officer  of  the  general  in 
command  of  the  department,  is  immaterial. 
McRae  17.  Henkes,  (CCA.  Sth  Cir.  1921) 
273  Fed.  108.  The  court  said :  "  We  regard 
the  insistence,  however,  as  relating  purely 
to  a  matter  of  form,  and  not  substance.  The 
order  shows  on  its  face  that  the  court  was 
convened  and  the  detail  fixed  by  command  of 
the  brigadier  general,  and  the  caption  shows 
the  department  of  which  he  was  commanding 
officer. '  In  both  respects  we  regard  the  ob- 
jections as  not  well  taken.  We  cannot  draw 
the  desired  inference  that,  whereas  the  sug- 
gested form  would  show  that  the  order  re- 
ceived both  the  personal  and  official  atten- 
tion of  the  commanding  officer,  the  one  used 
would  not." 

Vol.  IX,  p.  1273,  art.  50.    [First  ed., 

1918  Supp.,  p.  986.] 
Alteration  of  sentences  by  civil  courts. — 
Sentences  of  courts-martial  are  not  alterable 
by  civil  courts.    McRae  v.  Henkes,  (C  C.  A. 
8th  Cir.  1921)  273  Fed.  108. 

Vol.  IX,  p.  1 281 ,  art.  74.    [First  ed., 

1918  Supp.,  p.  991.] 
Delivery  of  offenders  in  time  of  war. — 
The  provision  of  this  article  relieving  a  com- 
manding officer  from  the  duty  of  delivering 
an  offender  to  the  civil  authorities  in  time 
of  war  does  not  violate  a  provision  of  the 
Bill  of  Rights  of  a  state  guaranteeing  a 
speedy  trial  to  a  person  accused  of  crime. 
People  V.  Maniatis,  (1921)  297  111.  72,  130 
N.  E.  323. 

Vol.  IX,  p.  1283,  art.  82.  [First  ed., 

1918  Supp.,  p.  993.] 

Application.— In  U.  S.  v.  McDonald,  (E.  D. 
N.  Y.  1920)  265  Fed.  764,  it  was  held  that 
R.  S.  sec.  1343,  which  was  superseded  by  this 
article,  was  general  in  its  terms  and  appli- 
cable  to  all  persons  acting  as  spies,  whether 
citizens  of  the  United  States  or  not. 

Vol.  IX,  p.  1286,  art.  92.    [First  ed., 

1918  Supp.,  p.  994.] 

**  In  time  of  peace." —  Peace  in  the  com- 
plete legal  sense,  officially  proclaimed,  is 
what  is  meant  by  the  phrase  "  in  time  of 
peace  "  in  the  provision  of  this  article  that 
"no  person  shall  be  tried  by  court-martial 
for  murder  or  rape  committed  within  the 
geographical  limits  of  the  States  of  the 
Union  and  the  District  of  Columbia  in  time 
of  peace."  Givens  v.  Zerbst,  (1921)  255 
U.  S.  11,  41  St.  Ct.  227,  65  U.  S.  (L.  ed.) 
— ,  affirming  (N.  D.  Ga.  1920)  262  Fed.  702. 
See  to  the  same  effect  Kahn  v.  Anderson, 
(1921)  255  U.  S.  1,  41  S.  Ct.  224,  65  U.  S. 
(L.  ed.)    — ,  where  the  court  said:     "This 
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brings  ub  to  the  final  contention,  that  be- 
cause, when  the  trial  occurred,  it  was  time 
of  peace,  no  jurisdiction  existed  to  try  for 
murder,  as  article  92  provided  that  '  ...  no 
person  shall  be  tried  by  court-martial  for 
murder  or  rape  committed  with  the  geo- 
graphical limits  of  the  states  of  the  Union 
and  the  District  of  Columbia  in  time  of 
peace.'  That  complete  peace,  in  the  legal 
sense,  had  not  come  to  pass  by  the  effect  of 
the  Armistice  and  the  cessation  of  hostilities, 
is  not  disputable.  Hamilton  v.  Kentucky 
Distilleries  &  Warehouse  Co.,  251  U.  S.  146, 
64  L.  ed.  194,  40  Sup.  Ct.  Rep.  106.  It  is 
therefore  difficult  to  appreciate  the  reasoning 
upon  which  it  is  insisted  that  although  the 
government  of  the  United  States  was  offici- 
ally at  war,  nevertheless,  so  far  as  the  regu- 
lation and  control  by  it  of  its  Army  is  con- 
cerned, it  was  at  peace.  Nor  is  it  any  less 
difficult  to  understand  why  reliance  to  sus- 
tain that  proposition  is  placed  on  Caldwell  r. 
Parker,  252  U.  S.  376,  64  L.  ed.  621,  40  Sup. 
Ct.  Rep.  388,  since  that  case  involved  no 
question  of  the  want  of  jurisdiction  of  a 
court-martial  over  a  crime  committed  by  a 
soldier,  but  solely  whether  the  jurisdiction 
which  it  was  ooncMeded  such  a  ccurt  possessed 
was  intended  to  be  exclusive  of  a  concurrent 
power  in  the  state  court  to  punish  the  same 
act,  as  the  mere  result  of  a  declaration  of 
war,  and  without  reference  to  any  interrup- 
tion, by  a  condition  of  war,  of  the  power  of 
the  civil  courts  to  perform  their  duty;  and, 
moreover,  in  that  case  the  question  hei^ 
raised  was  expressly  reserved  from  decision. 
"  Coming  now  to  consider  that  question  in 
the  light  (1)  of  the  rulings  in  Ex  parte 
Milligan,  4  Wall.  2,  18  L.  ed.  281;  Coleman 
V.  Tennessee,  97  U.  S.  609,  24  L.  ed.  1118; 
Ex  parte  Mason,  105  U.  S.  696,  26  L.  ed. 
1213:  and  Caldwell  v.  Parker,  supra;  (2) 
of  the  differences  between  the  articles  of 
1874  and  those  of  1916,  showinfr  a  purpose  to 
rearrange'the  jurisdiction  of  courts-martial; 
(3)  of  the  omission  of  the  qualification,  'ex- 
cept in  time  of  war,'  from  the  clauses  of  the 
latter  articles  conferring  jurisdiction  as  to 
designated  offenses,  including  those  capital 
(arts.  92  and  93),  and  its  retention  in  the 
article  dealing  with  the  duty  of  the  military 
to  deliver  to  the  state  authorities  (art.  74) ; 
and  (4)  of  the  placing  in  a  separate  article 
(art.  92)  of  the  provision  conferring  juris- 
diction as  to  murder  and  rape,  and  qualify- 
ing that  jurisdiction  by  the  words  '  in  time 
of  peace,'  not  used  in  the  previous  articles, — • 
we  are  of  opinion  that  that  qualification 
signifies  peace  in  the  complete  sense,  officially 
declared.  The  fact  that  the  articles  of  1916 
in  other  respects  make  manifest  the  legisla- 
tive purpose  to  give  effect  to  the  previous 
articles  as  interpreted  by  the  decided  cases 
to  which  we  have  referred,  at  once  con- 
vincingly suggests  that  a  like  reason  con- 
trolled in  adopting  the  limitation,  *  except  in 
time  of  peace,'  contained  in  article  92.  See 
McElrath  v.  United  States,  102  U.  S.  426, 


438,  26  L.  ed.  189,  191,  where  it  was  ex- 
pressly decided  that  the  limitation,  'except 
in  time  of  peace,'  on  the  power  of  the  Presi- 
dent to  summarily  dismiss  a  military  officer, 
contemplated  not  a  mere  cessation  of  hostili- 
ties, but  peace  in  the  complete  sense,  oflicially 
proclaimed.  Indeed,  in  that  case  it  was 
pointed  out  that  IJiis  significance  of  the 
words  had  received  the  sanction  of  Congress, 
and  had  been  made  the  basis  for  the  adjust- 
ment of  controversies  dependent  upon  the 
time  when  peace  was  established." 

Vol.  IX,  p.  1288,  art.  96.    [First  ed., 

1918  Supp.,  p.  996.] 

Sffect  of  prosecntioiL  under  another  article 
for  same  offense. — ^An  officer  who  has  been 
tried  and  convicted  on  specifications  drawn 
under  the  Ninety-fifth  Article  of  War,  may 
not  be  tried  under  this  Article  for  the  same 
offenses  on  specifications  framed  in  identical 
language.  Ex  p.  Henkes,  (D.  C.  Kan.  1919) 
267  Fed.  276,  wherein  it  was  said:  "Pe- 
titioner was  charged  on  three  specifications 
drawn  under  the  Ninety-fifth  Article  of 
War,  was  also  charged  on  three  specifica- 
tions in  indentical  language  framed  under 
the  Ninety-Sixth  Article  of  War,  and  was  ad- 
judged guilty  and  sentenced  on  each,  all, 
and  every  of  said  specifications  to  be  dis- 
missed from  the  service  and  to  be  confined  at 
hard  labor  for  25  years.  Under  article  95, 
the  sentence  of  dismissal  alone  could  enter 
against  him.  Under  article  96,  both  dis- 
missal and  confinement  are  permitted.  The 
Ninety-Sixth  Article  of  War  is  a  re-enact- 
ment of  the  old  Sixty-Second  Article  of  War. 
It  is  never  resorted  to,  unless  the  offen^ie 
charged  falls  under  no  other  article.  It  has 
been  termed  the  'drag-net  Article  of  War,' 
and  the  specifications,  under  both  charges 
in  this  case,  being  identical  in  language,  the 
proofs  in  support  of  the  charges  being  iden- 
tical, it  must  be  thought,  the  court,  having 
charged,  tried,  convicted,  and  sentenced  pe- 
titioner under  the  specific  provisions  of  the 
Ninety-Fifth  Article  of  War,  it  was  without 
further  power  to  charge,  try,  convict,  and 
punish  him  under  the  general  provisions  of 
the  Ninety-Sixth  Article  of  War.  This  would 
appear  from  the  language  of  the  Ninety-Sixth 
article,  which  reads  as  follows: 

**  *  Though  not  mentioned  in  theee  artielei, 
all  disorders  and  neglects  to  the  prejudice  of 
good  order  and  military  discipline,  all  con- 
duct of  a  nature  to  bring  discredit  upon  the 
military  service,  and  all  crimes  or  offenses 
not  capital,  of  which  persons  subject  to 
military  law  may  be  guilty,  shall  be  taken 
cognizance  of  by  a  general  or  special  or 
summary  court-martial,  according  to  the 
nature  and  degree  of  the  offense,  and  pun- 
ished at  the  discretion  of  such  court.' 

**  Hence  the  record  so  made  discloses  pe- 
titioner to  have  been  twice  placed  in  jeopardy 
for  the  same  identical  offense." 
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Vol.  IX,  p.  1296,  art.  118.     [First 

ed.,  1918  Supp.,  p.  1001.] 

Power  of  President. —  This  article  super- 
sedes R.  S.  sec.  1230  and  vests  power  in  the 
President  to  dismiss  an  officer  in  time  of 
war  without  a  trial  by  a  court-martial. 
Wallace  v.  U.  S.,   (1920)  55  Ct.  CI.  396. 

Vol.  IX,  p.  1299,  sec.  1.     [First  ed, 

1918  Supp.,  p.  889.] 
Effect  on  other  remedies  for  personal  in- 
jury.— "  By  the  War  Risk  Insurance  Act 
(38  Stat.  711),  compensation  is  provided  by 
the  government  to  a  soldier  for  death  or  in- 
juries sustained  by  him  while  a  soldier,  if 
he  avails  himself  of  the  terms  of  the  act. 
The  amount  of  compensation  and  the  remedy 
therein  prescribed  is  exclusive  of  other 
measures  of  and  for  liability  and  remedies 
provided  for  the  protection  of  the  civilian 
population  of  the  general  public."  Moon  v. 
Mines,  (Ala.  1921)  87  So.  603,  13  A.  L.  R. 
1020. 

Vol.  IX,  p.  1305,  sec.  13.     [First  ed., 
1918  Supp.,  p.  896.] 

Procedure. — The  procedure  in  suits  against 
the  United  States  under  this  Act  is  governed 
by  the  provisions  of  the  Tucker  Act  of 
March  3,  1887,  ch.  359,  ff  5,  6,  24  Stat.  U 
506  (5  Fed.  Stat.  Ann.  (2d  ed.)  1118,  1119). 
Hence,  where  in  a  suit  against  the  United 
States  on  an  insurance  certificate  issued  by 
the  Bureau  of  War  Risk  Insurance,  the  de- 
fendant is  not  served  in  accordance  with 
provisions  of  such  Act,  the  summons  will  be 
quashed  on  motion  of  the  United  States 
attorney.  Cassarello  v,  U.  S.,  (M.  D.  Pa. 
1019)  265  Fed.  326;  Shepherdson  v.  U.  S., 
(E.  D.  Pa.  1921)  271  Fed.  330. 

Vol.  IX,  p.  1326,  sec.  402.    [First 

ed.,  1918  Supp.,  p.  917.] 

Change  of  beneficiary. —  This  section  pre- 
scribes no  form  in  which  a  change  of  bene- 
ficiary shall  be  expressed,  consequently  it 
may  take  the  form  of  a  letter.  Thus,  it 
has  been  held  that  a  soldier  desiring  to 
change  the  beneficiary  in  his  certificate  of 
war  risk  insurance,  who  had  his  superior 
officer  write  a  letter  to  the  Bureau  of  War 
Risk  Insurance,  which  he  signed,  and  in 
wQiich  he  expressed  the  desire  that  the 
change  be  made,  had  sufficiently  complied 
with  the  requirements  for  a  change  of  bene- 
ficiary. Shepherdson  v.  U.  S.,  (E.  D.  Pa. 
1921)  271  Fed.  330,  wherein  it  was  said: 
"The  act  of  Congress  gives  the  right  to  the 
insured  to  change  th*  beneficiary,  without 
further  limitation  of  the  right  than  that  it 
shall  be  effectuated  in  accordance  with  regu- 
lations. There  were  at  the  time  no  regula- 
tions controlling  it,  so  that  the  right  was  an 
absolute  one.     If  the  question  now  presented 


involved  the  protection  of  the  United  States 
in  a  payment  made  in  accordance  with  the 
records,  it  would  be  one  of  more  importanca 
than  it  now  presents  as  a  question  wholly 
between  contesting  beneficiaries.  Having  the 
opinion,  which  we  have  expressed,  that  the 
insured  had  the  right  to  make  the  change, 
this  carries  with  it  the  vested  right  of  &e 
beneficiary  in  the  policy  as  soon  as  the 
change  was  in  fact  made.  The  beneficiary 
having  this  rieht,  we  are  of  the  further 
opinion  that  it  is  not  lost  to  her  because  the 
official  records  of  the  transaction  have  been 
mislaid  or  destroyed.  The  written  paper,  if 
in  existence,  or  the  official  recora  of  it, 
would  be  merely  the  evidence  that  the  change 
had  been  made.  This  evidence  we  do  not 
have,  but  we  do  have  the  legal  equivalent 
of  it." 

Vol.  IX,  p.  1340,  sec.  124.    [First 

ed.,  1918  Supp.,  p.  966.] 

Jurisdiction  of  state  covit  oyer  action  by 
employee  in  nitrate  plant. —  Congress  having 
taken  jurisdiction  of  Muscle  Shoals,  and 
having  adopted  a  Workmen's  Compensation 
Act  (6  Fed.  St.  Ann  (2d  ed.)  282)  which 
has  been  held  to  apply  to  employees  of  com- 
panies operating  nitrate  plants  at  Muscle 
Shoals,  a  state  court  has  no  jurisdiction  of 
an  action  for  personal  injuries  by  such  an 
employee.  Webb  v,  J.  0.  White  Engineering 
Corp.,   (1920)  204  Ala.  420,  85  So.  729. 

Vol.  iX,  p.  1343,  sec.  120.    [First 

ed.,  1918  Supp.,  p.  964.] 

Application  of  section  to  cbntracti. —  This 
section  applies  only  to  requisitions  and  not 
to  contracts  between  private  individuals  ana 
the  government  for  the  furnishing  of  sup- 
plies. American  Smelting,  etc.,  Co.  i;.  U.  S., 
(1920)    55   a.   a.  4«6. 

Government  contracts  as  defense  to  non- 
performance of  contracts  with  private  indi- 
vidual.—  See  Rozford  Knitting  Co.  v.  Moore, 
(C.  C.  A.  2d  Cir.  1920)  266  Fed.  177,  affirm- 
ing   (N.  D.  N.  Y.  1918)   250  Fed.  278,  288. 

Form  of  order. —  See  Roxford  Knitting  Co. 
V.  Moore,  (C.  C.  A.  2d  Cir.  1920)  265  Fed« 
177,  affirnUng  (N.  D.  N.  Y.  1918)  250  Fed. 
278,  288. 

1918  Supp.,  p.  895,  sec.  4.    [First 

ed.,  1918  Supp.,  p.  1015.] 

Scope  and  effect  of  section. —  This  section 
"was  merely  declaratory  of  the  law.  It 
neither  added  to,  nor  detracted  from,  the 
power  inherent  in  the  courts  under  the 
naturalization  laws  to  hold  a  plea  of  alienage 
in  bar  to  the  performance  of  military  service 
operated  likewise  as  a  bar  to  admission  to 
citizenship  The  bona  fides  of  the  intent 
and  desire  of  an  applicant  for  American 
citizenship  constitutes  one  of  the  salient  and 
material  issues  involved  in  a  naturalization 
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proceeding.  The  attitude,  conduct,  and 
actions  of  a  candidate,  as  disclosed  in  his 
questionnaire,  are  matters  that  must  be 
taken  judicial  notice  of,  in  a  naturalization 
proceeding;  and  where  in  such  questionnaire 
the  petitioner  is  shown  to  have  anywhere 
claimed  exemption  from  military  service  on 
the  eround  of  alienage,  he  is  not  eligible  or 
qualified  to  be,  nor  should  be,  admitted  to 
American  citizenship.  The  courts  seem  to 
be  in  more  or  less  uniformity  as  to  this." 
In  re  Tomarchio,  (E.  D.  Mo.  1920)  269  Fed. 
400. 

1919  Supp.,  p.  389,  sec.  15. 

Rights  of  beneficiary  in  insurance  install- 
ments.—  Under  this  section  a  beneficiary  has 
no  Tested  right  in  installments  of  insurance 
that  do  not  acme  until  after  his  death  and 
hence  cannot  dispose  of  them  by  will.  In- 
stead such  installments  must  under  this  sec- 
tion be  distributed  among  the  next  of  kin 
of  the  insured  who  are  within  the  permitted 
class  of  beneficiaries.  Cassarello  v.  U.  S., 
(N.  D.  Pa.   1919)    271   Fed.   486. 

1919  Supp.,  p.  390,  sec.  19. 

Installments  accruing  prior  to  benefidary't 
death. —  Where  installments  of  insurance 
have  accrued  before  the  death  of  the  bene- 
ficiary they  become  vested  in  him  and  hence 
may  be  disposed  of  by  will.  Cassarello  v. 
U.  S.,   (M.  D.  Pa.  1919)   271  Fed.  486. 


1920  Supp.9  p.  338,  art.  39. 

Effect  of  expiration  of  enlistment  betae 
commencement  of  pi:K>ceeding8. —  The  fact 
the  term  of  enlistment  expires  before  pro- 
ceedings against  an  enlisted  man  for  de- 
sertion are  begun  does  not  affect  the  juris- 
diction of  the  naval  authorities  over  him. 
Ew  p.  Clark,  (E.  D.  N.  Y.  1921)  271  Fed. 
533,  wherein  it  was  said:  "It  is  apparent 
that  as  relator  had  deserted  and  could  not  be 
fotmd,  during  the  period  of  his  desertion 
there  was  such  a  '  manifest  impediment '  in 
the  way  of  bringing  him  to  justice  as  would 
justify  excluding  the  period  of  his  desertion 
from  any  computation  of  the  time  within 
which  a  prosecution  must  be  begun.  I  have 
carefully  considered  the  decision  of  the  Judge 
Advocate  General  in  the  Matter  of  George  M. 
Runyon,  dated  December  29,  1920,  and  if 
the  effect  thereof  is  that  a  man  may  desert, 
remain  in  hiding  until  the  time  of  his  en- 
listment expires,  and  then  escape  all  respon- 
sibility, I  cannot  agree  with  such  a  conclu- 
sion. The  effect  thereof  upon  the  morale  of 
army  and  navy  alike  would  be  disastrous. 
While  there  is  no  obligation  to  serve  after 
the  period  of  enlistment,  it  does  not  follow 
that  conduct  during  that  period  may  go  un- 
punished for  the  reason  assigned.  If  that 
were  the  law,  it  might  be  well  urged  that  a 
court-martial  has  no  power  to  imprison  after 
the  expiration  of  the  enlistment." 


WATERS 


Vol.  IX,  p.  1349,  sec.  2339.    [First 

ed.,  vol.  VII,  p.  1090.] 

I.  Construction  in  general. 
II.  Appropriation  of  waters. 

III.  Local  laws. 

IV.  Easements. 

V.  Riparian  rights. 

I.  Construction  in  Genisal  (p.  1349) 

Reason  for  act. —  The  act  is  said  to  have 
been  the  outgrowth  of  a  recognition  by  Con- 
gress of  ''the  necessity  of  permitting  per- 
sons in  these  arid  regions  to  acquire  an  in- 
terest in  water  sources  on  public  lands  dis- 
tinct from  the  lands  themselves."  Simons  r. 
Invo  Cerro  Gordo  Min.  Co.,  (Cal.  App. 
1020)    192  Pac.  144. 

n.  Appbopbiation  or  Waters  (p.  1351) 

When  right  of  appropriation  accrues. — As 
against  the  right  of  the  government  to  with- 
draw lands,  no  rights  vest  until  completion 
of  the  work.  The  rule  that  the  right  to  an 
easement  for  a  reservoir  ditch  or  canal  re- 
lates back  to  the  notice  of  appropriation  if 
the  work  is  prosecuted  with  diligence,  does 
not  apply  as  against  the  government.     Verde 


Water,  etc.,  Co.  v.  Salt  River  Valley  Water 
Users'   Assoc,    (Ariz.    1921)    197   Pac.   227. 

Discovery  insufficient. —  Mere  discovery  of 
the  springs  could  not  give  a  right  to  divert 
or  use  any  of  the  water.  Nor  could  mere 
development  of  the  water,  unaccompanied  by 
any  actual  diversion  for  beneficial  use,  give 
any  right.  It  is  only  by  some  species  of 
"  appropriation  "  —  i.  e.,  reducing  the  water 
to  actual  possession,  made  as  provided  by  the 
act  of  1866  (Rev.  Stat.  §  2339)— that  one 
can  acquire  title  to  a  right  in  or  to  waters 
situated  or  flowing  wholly  on  public  lands. 
Simons  v.  Inyo  Cerro  Gordo  Min.  Co.,  (CaL 
App.  1920)  192  Pac.  144,  the  court  adding: 
"It  will  be  noticed  that  the  language  of  the 
act  of   1866  is:  ,      : 

" '  Whenever  by  priority  of  possession, 
rights  to  the  use  of  water  ♦  •  •  have 
vested,'  etc. 

''  The  right  is  the  right  to  the  '  use.'  and 
it  can  be  acquired  only  by  *  priority  of  pos- 
session'; i.  e.,  by  actual  diversion  with  a 
bona  fide  intent  to  use  the  water  for  a  bene- 
ficial purpose." 

III.  Local  Laws  (p.  1356) 

Rights  subject  to  state  laws. —  Defendant's 
rights  under  his  patent  are  subject  to  water 
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rights  which,  under  the  California  law  of 
IK>88e88ory  rights,  had  vested  prior  to  de- 
fendant's entry,  for  the  federal  statutes  pro- 
vide for  the  protection  of  those  rights  to 
waters  upon  the  public  domain,  acquired  by 
diversion,  which  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  de- 
cisions of  the  courts  of  the  localities  where 
such  rights  are  claimed.  Haight  p.  Costa- 
nich,   (Gal.  102)    1»4  Pac.  26. 

IV.  Easements  (p.  1358) 

Pipe  lines. —  One  who  enters  on  public  land 
and  constructs  a  pipe  line  thereon,  under  a 
claim  of  ownership  of  a  water  right,  is  en- 
titled to  the  protection  afforded  by  the  act 
of  1866  to  the  constructors  of  ditches  and 
canals;  that  is,  a  right  of  way  for  such  pipe 
line  is  given  by  the  government.  Simons  c. 
Inyo  Cerro  Gordo  Min.  Co.,  (Cal.  App.  1920) 
192  Pac.  144. 

V.  Riparian  Rights  (p.  1359) 

Patent  relates  back. —  "  The  granting  of  a 
patent  to  a  settler  on  public  lands  is  held  to 
relate  back  to  the  filing  of  the  entry  of  the 
land  in  the  United  States  land  office  and  to 
confer  the  rights  of  a  riparian  owner  upon 
the  grantee  of  the  patent  from  the  date  of 
his  entry."  Haight  i\  Costanich,  (Cal.  1920) 
194  Pac.  26. 

Vol.  IX,  p.  1362,  sec.  1.     [First  ed., 
vol.  VII,  p.  1097.] 

Sighti  of  United  Statei.— Where  the  pro- 
posed disposition  of  the  water  is  incidental 
to  the  construction  and  maintenance  of  a 
reclamation  project,  a  proposed  canal  is 
within  the  scope  of  the  authority  conferred 
by  law,  and  for  it  the  government  may  oc- 
cupy rights  of  way  under  the  act  of  August 
30,  1890,  or  expropriate  them  by  suitable 
condemnation  proceedings.  Griffiths  v.  Cole, 
(D.  O.  Idaho  1919)  264  Fed.  369. 

Val.  IX,  p.  1363,  sec.  1.    [First  ed., 

vol.  VII,  p.  1098.] 

Right  in  respect  to  Interstate  Canal  in 
Wyoming  and  Nebraska. —  In  a  case  involv- 
ing the  rights  of  the  United  States  in  re- 
spect to  the  appropriation  for  irrigation 
purposes  of  waters  flowing  in  the  Interstate 
Canal  through  Wyoming  and  Nebraska  it 
was  said  on  appeal  from  a  decree  in  favor 
of  the  United  States:  "Counsel  further 
argue  that  appellee  has  not  a  valid  legal  ap- 
propriation for  land  in  Nebraska  under  the 
Interstate  Canal,  because  the  canal  has  its 
headgate  in  Wyoming  and  carries  water  from 
that  state  to  irrigate  lands  in  Nebraska.  The 
theory  of  counsel  is  that,  as  neither  Wyom- 
ing nor  Nebraska  has  jurisdiction  of  the  en- 
tire works  of  the  Pathfinder  project,  both 
states  exceeded  their  jurisdiction  when  they 
issued  permits  to  the  appellee  for  the  re- 
clamation project.  Lamson  v.  Vailes,  27 
Colo.  201,  61  Pac.  231,  and  Turley  v.  Fur- 
man,  16  N.  M.  253,  114  Pac.  278,  are  cited 


in  support  of  this  contention.  It  is  doubtful 
as  to  whether  these  cases  support  the  con- 
tention; but,  conceding  that  they  do,  they 
have  no  application  as  to  the  Interstate 
Canal  between  Wyoming  and  Nebraska,  es- 
pecially in  view  of  the  fact  that  this  ques- 
tion has  been  passed  upon  directly  by  both 
the  Supreme  Court  of  Wyoming  and  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  in  a  Nebraska  case.  Wil- 
ley  t?.  Decker,  11  Wyo.  496,  73  Pac.  210,  100 
Am.  St.  Rep.  939;  Perkins  County,  Neb.  v. 
Graff,  114  Fed.  441,  62  C.  C.  A.  243.  The 
rights  of  appellee  in  connection  with  the 
reclamation  project  must  be  considered  in 
view  of  the  Reclamation  Act  (32  Stat.  388), 
the  Warren  Act  (36  Stat.  925),  and  the 
legislation  of  Wvoming  and  Nebraska;  and, 
when  thus  considered,  we  see  no  objection  to 
the  right  of  the  United  States  to  appropriate 
and  use  for  irrigation  purposes,  in  either 
Wyoming  or  NebraMca,  the  waters  diverted 
by  it  from  the  North  Platte  river  in  Wyo- 
ming and  flowing  in  the  Interstate  Canal 
through  Wyoming  and  Nebraska."  Rams- 
hom  Ditch  Co.  v.  U.  S.,  (C.  C.  A.  8th  Cir. 
1920)  269  Fed.  80,  afftrming  U.  S.  v.  Ramsp 
horn  Ditch  Co.,  (D.  C.  Neb.  1918)  254  Fed. 
842. 

Vol.  IX,  p.  1366,  sec.  3.     [First  ed., 
voL  VII,  p.  1099.] 

Effect  of  withdrawals — Land  withdrawn 
under  this  section  cannot  be  selected  as  lieu 
land  by  the  state  of  California  under  the  Act 
of  May  2,  1014,  38  St.,  p.  372,  granting  the 
right  to  select  "  vacant "  and  "  unreserved  " 
land  in  lieu  of  certain  school  lands.  Donley 
V.  Van  Horn,  (CaL  App.  1020)  103  Pac.  614. 

Vol.  IX,  p.  1367;  sec.  4.     [First  ed., 

vol.  VII,  p.  1099.] 

Authority  of  lecretary.— 4  It  is  said  that 
by  the  Reclamation  Act  Congress  has  chosen 
to  confer  authority  upon  the  Secretary  of 
the  Interior  only  to  undertake  projects  the 
primary  or  predominant  purpose  of  which 
is  to  reclaim  public  land.  Griffiths  v.  Cole, 
(D.  C.  Idaho  1019)   264  Fed.  369. 

Charges  —  In  general. — ^As  to  what  are 
proper  charges  it  has  been  said:  "It  is 
difficult  to  draw  the  line  of  demarcation  be- 
tween chargeable  and  nonchargeable  expenses. 
It  could  hardly  have  been  intended  that  the 
place  where  the  service  is  rendered,  or  the 
obligation  incurred,  is  a  controlling  consid- 
eration. If  the  accounts  of  the  project  are 
kept  in  Washington,  or  if  supplies  are  pur- 
chased by  an  agent  in  New  York,  or  if  speci- 
fications are  gotten  up  in  Denver,  the  contri- 
bution to  the  project  may  be  quite  as  direct 
and  beneficial  as  it  would  be,  were  such 
services  rendered  in  the  immediate  vicinity. 
Neither  could  it  have  been  intended  to  de- 
cide that  to  bo  chargeable  the  service  must 
be  rendered  by  one  who  is  employed  exclu- 
sively upon  a  single  project.    Upon  the  other 
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hand,  general  expense  of  a  strictly  adminis- 
trative character,  such  as  the  salaries  of  the 
administrative  officers  and  of  those  who  as- 
sist them  in  performing  their  administrative 
duties,  and  all  expenses  strictly  incidental  to 
such  performance,  would  seesn  to  be  ex- 
cluded?' Payette-Boise  Water  Users*  Ass'n 
17.  Bond,  (D.  C.  Idaho  1020)  269  Fed.  159. 

Contested  claims. — As  to  charging  claims 
which  are  contested  by  the  government  it  has 
been  said:  '^Presumably  it  is  the  opinion 
of  the  reclamation  officials  that  the  claim  is 
invalid,  or  they  would  have  recognized  it 
and  caused  it  to  be  paid.  If  it  is  invalid,  the 
settlers  ought  not  to  be  charged  with  it.  If 
it  is  valid,  the  contractors  ought  to  be  paid. 
If  its  status  is  uncertain,  the  settlers  ought 
not  to  be  charged  with  the  full  amount 
thereof.  It  U  a  matter  of  conunon  knowl- 
edge that  such  claims  are  usually  susceptible 
to  compromise  and  adjustment,  and  if  the 
settlers  are  to  be  charged  with  a  specific 
amount,  the  best  settlement  possible  should 
have  been  made.  Why  not  give  them  an 
opportunity  to  adjust  it,  if  they  are  to  be 
held  responsible  for  it?  The  government 
should  be  fully  protected,  but  not  to  the  un- 
necessary hurt  of  the  settler.  ...  If  the 
reclamation  officials  and  the  plaintiff  cannot 
agree  as  to  the  proper  amount  to  be  charged 
on  account  of  the  contingent  liability,  or  if 
a  settlement  agreeable  to  all  parties  cannot 
be  made  with  the  claimants,  the  full  claim 
should  be  permitted  to  stand  as  a  charge 
only  upon  condition  and  with  the  under- 
standing that,  in  case  the  government  is 
successful  in  defeating  it,  appropriate  credit 
be  given  the  settlers."  Payette-Boise  Water 
Users*  Ass'n  v.  Bond,  (D.  C.  Idaho  1920)  269 
Fed.  1^9. 

Computation  of  acreage  in  estimating  area 
to  be  c&axged,  see  Payette-Boise  Water  Users' 
Ass'n  t;.  Bond,  (D.  C.  Idaho  1920)  269  Fed 
159. 

Review  of  action  of  Secretary  of  Interior 
by  the  conrta,  see  Payette-Boise  Water  Users' 
Ass'n  r.  Bond,  (D.  C.  Idaho  1920)  269  Fed. 
159. 

Vol.  IX,  p.  1369,  sec.  7.     [First  ed., 

vol.  VII,  p.  1100.] 

I>estruction  of  buaineia,  etc.,  as  element 
of  compensation. — The  United  States  does  not 
impliedly  promise  to  compensate  persons  en- 
gaged in  stock  raising  for  the  destruction 
of  their  business,  or  the  loss  sustained 
through  the  enforced  sale  of  their  cattle,  the 
result  of  the  inundation  of  their  lands  by  the 
construction  of  a  dam  which  arrests  flooii 
waters.  Bothwell  v,  U.  S.,  (1920)  254  U.  a 
2»1,  41  S.  Ct.  74,  66  U.  «.  (L.  ed.)  — , 
affirming  (1918)  54  Ct.  CI.  203. 

Interest. — ^An  award  in  condemnation  pro- 
ceedings which  were  instituted  by  the  United 
States  to  appropriate  for  reclamation  pur- 
poses lands  already  actually  taken  properly 
included    interest  at   6   per   cent   from   the 


time  of  the  actual  taking  to  the  time  of  the 
deposit  of  the  awards  in  court  in  payment 
of  the  same,  especially  where  such  allow- 
ance of  interest  is  in  harmony  with  the  policy 
of  the  state  wherein  the  lands  are  situated. 
U.  S.  V.  Rogers,  (1921)  255  U.  S.  163,  41 
S.  Ct.  281,  66  U.  S.  (L.  ed.)  —  {affirming 
(C.  C.  A.  8th  Cir.  1919)  257  Fed.  397,  168 
C.  C.  A.  437),  wherein  the  court  said:  "Im 
fixing  the  compensation  the  district  court, 
and  the  circuit  court  of  appeals  in  affirming 
the  judgment,  followed  the  New  Mexico  stat- 
ute fixing  the  rate  of  interest  at  6  per  cent. 
This  was  in  c<Hiformity  with  a  former  rul- 
ing of  the  circuit  court  of  appeals  applying 
the  statute  of  Minnesota  to  lands  appro- 
priated in  that  sUte.  United  SUtes  v.  Sar- 
gent, 89  C.  C.  A.  81,  162  Fed.  81. 

^*  The  government  urges  that  the  Conform- 
ity Act  of  August  1,  1888,  does  not  require 
the  United  States  government  to  be  bound 
by  the  rule  of  the  sUite  statute  in  the  allow- 
ance of  interest.  This  may  be  true,  but  we 
agree  with  the  courts  below  that  the  allow- 
ance of  just  compensation  by  giving  interest 
from  the  time  of  taking  until  payment  is  a 
convenient  and  fair  method  of  ascertaining 
the  sum  to  which  the  owner  of  the  land  is 
entitled.  The  fact  that  the  rule  is  in  har- 
mony with  the  policy  of  the  state  where  the 
lands  are  situated  does  not  militate  against, 
but  makes  for  the  justice  and  propriety  of, 
its  adoption.  United  States  v,  Sargent, 
supra/'  See  to  the  same  effect,  U.  S.  v, 
Highsmith,  (1921)  256  Fed.  170,  41  S.  Ct 
282,  66  U.  S.  (L.  ed.)  — . 

Vol.  iX,  p.  1374,  sec.  5.     [First  ed., 
1909  Supp.,  p.  543.] 

Application  of  eection. —  This  section  ap- 
plies to  homestead  entries.  Edwards  r.  Bod- 
kin, (S.  D.  Cal.  1919)  267  Fed.  1004.  The 
court  said :  "  Counsel  for  the  defendant 
states  that  section  5  of  the  act  of  June  27, 
1906,  does  not  apply  to  homestead  entries, 
that  the  decision  of  the  Circuit  Court  of 
Appeals,  wherein  the  court  decided  that  it 
was  not  necessary  for  the  plaintiff  to  make 
improvements  upon  the  land,  was  erroneous. 
It  is  true  that  that  section  does  not  refer 
to  homestead  entries,  but  section  3  of  the 
act  of  June  17,  1902,  does  refer  to  home- 
stead entries  made  after  withdrawal  of  the 
land,  and  expressly  allows  a  homestead  entry 
after  withdrawal.  It  is  provided  by  sec- 
tion 3: 

'*  *  That  all  lands  entered  and  entries  made 
under  the  homestead  laws  within  areas  so 
withdrawn  during  such  withdrawal  shall  be 
subject  to  all  the  provisions,  limitations, 
charges,  terms,  and  conditions  of  this  act,' 
etc. 

"  Section  3  of  the  act  of  June  17,  1902,  and 
section  5  of  the  act  of  June  27,  1906,  con- 
strued together,  work  out  the  propoeition 
stated  by  the  court" 
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Vol.  IX,  p.  1387,  sec.  5.     [First  ed., 
1916  Supp.,  p.  312.] 
Contract  regarding  operation   and   main- 


tenance charges  construed  in  New  York  Canal 
Co.  V.  Bond,  (C.  C.  A.  9th  Cir.  1920)  265 
Fed.  228. 
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1918  Supp.,  p.  927,  sec.  2. 

Applicability  of  constitutional  guaranties. 
—  "  The  only  laws  of  the  United  States  ap- 
plicable to  tne  Virgin  Islands  are  the  Act  of 
Congress  of  March  3,  1917,  and  the  funda- 
mental law  of  the  Constitution  guaranteeing 
certain  rights  to  all  within  its  protection. 
These  rights  have,  by  repeated  decisions  of 
the  Supreme  Court,  been  divided  into  two 
•  classes  —  artificial  or  remedial  rights,  which 
are. peculiar  to  our  own  system  of  jurispru- 
dence; and  natural  or  personal  rights,  en- 
forced in  the  Constitution  by  prohibition 
against  interference  with  them.  Rights  of 
both  kinds  are  embraced  within  the  Fifth 
and  Sixth  Amendments  to  the  Constitution. 
Kemedial  rights  there  guaranteed  are,  for 
instance,  the  right  of  presentment  by  grand 
jury  and  of  trial  by  jury.  It  has  been  de- 
cided that  rights  of  this  character  are  not 
among  the  fundamental  rights  which  Con- 
gress in  legislating  for  a  territory  not  in- 
corporated into  the  United  States  must  se- 
cure to  its  inhabitants.  Talton  v,  Mayes, 
1«3  U.  S.  376,  16  Sup.  Ct.  986,  41  L.  Ed. 
196;  Hawaii  t\  Mankichi,  190  U.  S.  197,  23 
Sup.  Ct.  787,  47  L.  Ed.  1016.  In  harmony 
with  these  decisions  it  has  been  further  held 
that  until  Congress  shall  extend  rights  of 
this  character  to  the  inhabitants  of  newly 
acquired  territory,  the  judicial  system  pre- 
vailing isL  such  territory  —  not  the  system 
contemplated  by  the  Constitutionals  appli- 
cable and  controlling.  But  in  the  Insular 
Cases -De  Lima  t?.  Bidwell,  182  U.  S.  J, 
21  Sup.  Ct.  743,  45  L.  Ed.  1041;  Dooley  v. 
United  States,  1«2  U.  S.  222,  21  Sup.  Ct. 
762.  45  L.  Ed.  1074;  Downes  v,  Bidwell, 
182  U.  S.  244,  21  Sup.  Ct.  770,  45  L.  Ed. 
1088;  as  well  as  in  Hawaii  v,  Mankichi,  190 
U.  S.  197,  23  Sup.  Ct.  787,  47  L.  Ed.  1016, 
and  Dorr  v.  United  States,  195  U.  S.  138, 
24  Sup.  Ct.  808,  49  L.  Ed.  128,  1  Ann.  Cas. 
697  —  where  the  Supreme  Court  reviewed 
nearly  the  whole  range  of  sovereignty  of  the 
United  States  over  its  possessions,  defining 
what  laws,  statutory  and  constitutional,  are 
not  applicable  to  unincorporated  territories 
until  Congress  shall  extend  them,  it  is  made 
very  certain  that  there  are  constitutional 
rights  of  a  natural  or  personal  nature  of 
which  Congress  can  not,  in  legislating  for 
such  outlying  territories,  deprive  their  inhab- 
itants. In  these  cases  the  Supreme  Court 
clearly  expressed  the  opinion,  not  on  the 
point  of  the  decisions,  to  be  sure,  but  as  a 
logical  corollary,  that  even  if  the  people  of 
such  territories  —  not  being  possessed  o£  the 


political  rights  of  citizens  —  are  regarded  as 
aliens,  they  are  entitled  in  the  spirit  of  the 
Constitution  to  be  protected  in  life,  liberty 
and  property  and  not  to  be  deprived  thereof 
without  due  process  of  law. 

"It  was,  we  think,  these  natural  or  per- 
sonal rights,  vouchsafed  by  the  Constitution 
to  everyone  within  its  operation,  that  Con- 
gress had  in  mind  when  by  the  Act  of  March 
3,  1917,  it  provided  for  retention  in  the 
Virgin.  Islands  of  local  laws  and  local  pro- 
cedure *  in  so  far  as  compatible  with  the 
changed  sovereignty.'  The  Congress  evidently 
intended  that  a  man  in  the  Virgin  Islands 
might  be,  and,  indeed,  should  be  tried  for  his 
life  under  local  laws  of  Danish  origin,  yet 
only  when  those  laws  are  not  incompatible 
with  principles  brought  to  the  Islands  by  the 
change  of  sovereignty,  the  cardinal  one  being 
that  of  due  process  of  law.  .  .  .  But,  while 
it  was  declared  by  The  Organic  Act  that 
proceedings  in  the  local  courts  of  the  Virgin 
Islands  shall  be  as  provided  by  local  Danish 
laws,  Congress  wrought  a  change  in  those 
laws  by  also  providing  that  they  remain  in 
force  only  so  far  as  they  are  compatible  with 
the  changed  sovereignty.  What  the  change 
in  sovereignty  brought  to  the  Islands  was, 
we  think,  the  right,  guaranteed  by  the  new 
sovereign,  of  'an  accused  to  be  confronted 
with  the  witnesses  against  him '  and  the 
right  not  to  be  '  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law.'  The 
essential  element  of  the  latter  is  the  right  to 
be  heard. 

"These  are  principles  which  Congress,  by 
the  Organic  Act,  engrafted  upon  the  Danish 
laws  of  the  Virgin  Islands.  Without  these 
principles  the  local  laws  would  not  be  com- 
patible with  the  changed  sovereignty."  Soto 
u.  U.  S.,  (C.  C.  A.  3d  Cir.  1921)  273  Fed.  628. 

Mandamus  for  reinstatement  of  district 
judge.-- In  U.  S.  v.  Malmin,  (C.  C.  A.  3d 
Cir.  1921)  272  Fed.  785,  it  was  held  that  the 
Circuit  Court  of  Appeals  has  power  to  issue 
mandamus  directing  a  district  judge  whose 
appointment  has  been  unlawfully  revoked  by 
the  Governor  of  the  Islands  to  resume  the 
duties  of  his  office. 

Scope  of  review. — An  appeal  to  the  Circuit 
Court  of  Appeals  under  this  section  brings 
the  case  up  for  review  on  both  the  facts  and 
the  law  after  the  manner  of  appeals  to  the 
courts  of  demands.  Soto  v.  U.  S.,  (C.  C.  A. 
3d  Cir.  1921)  273  Fed.  628. 

Appellate  jurisdiction  and  procedure. —  In 
Clen  V.  Jorgensen,  (C.  C.  A.  3d  Cir.  1920) 
265  Fed.  120,  on  an  appeal  from  the  District 


814 


FED.  STAT.  ANN.— 1921  SUPP. 


Court  of  the  Virgin  Islands  to  the  Circait 
Ck>urt  of  Appeals,  the  jurisdiction  of  the 
latter  court  to  review  the  judgment  on  ap- 
peal was  challenged  on  the  ground  that  the 
action  below  was  an  action  at  law  and  that 
the  jurisdiction  of  the  appellate  court  to 
review  such  an  action  was  by  writ  of  error 
—  and  then  only  as  to  errors  of  law  —  under 
the  distinction  between  actions  in  equity  and 
at  law  and  the  corresponding  distinction  be- 
tween appeals  and  writs  of  error.  Answer- 
ing this  contention,  the  court  said:  ''In 
conferring  jurisdiction  Congress  did  not  de- 
fine the  process  to  be  employed  or  the  pro- 
cedure to  be  followed,  otherwise  than  by  stat- 
ing that  '  in  all  cases  arising  in  the  said 
West  Indian  Islands  and  now  reviewable  by 
the  courts  of  Denmark,  writs  of  error  and 
appeals  shall  be  to  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit.' 

"  In  using  this  expression  Congress  was 
chiefly  concerned  in  designating  the  court 
to  which  the  process  of  review  should  be  ad- 
dressed. It  rather  assumed  that  the  appel- 
late procedure  would  be  by  writs  of  error 


and  appeals;  it  did  not,  however,  expressly 
prescribe  that  procedure  as  it  did  in  the 
act  creating  Circuit  Courts  of  Appeals.  Act 
of  1891,  c.  617,  S  6.  .  .  .  If,  in  granting  the 
right  of  review  to  litigants  in  these  islands 
and  in  conferring  appellate  jurisdiction  upon 
this  court,  Congress  used  words  which,  hay- 
ing a  technical  meaning  in  jurisdictions  ot 
English  origin,  had  no  meaning  at  all  in  Dan- 
ish jurispruden<»,  we  cannot  hold  that  Con- 
gress intended  thereby  to  impose  upon  their 
jurisprudenee  a  legal  distinction  between 
proceedings  in  equity  and  at  law  to  it  un- 
known, and  to  change  their  proceeding  of 
review  from  that  which  existed  to  one 
grounded  on  that  distinction.  In  other  worda» 
we  cannot  hold  that  Congress  prescribed  an 
appellate  procedure  based  on  a  distinction 
which  did  not  exiat.  Therefore,  until  Con- 
gress shall  provide  otherwise,  we  shall  re- 
gard the  appellate  jurisdiction  conferred  by 
the  recited  act  to  }fe  such  as  to  enable  this 
court  to  review  on  appeal  all  matters  of  fact 
and  of  law  involved  in  the  judgments  brought 
here  for  review." 
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Vol.  IX,  p.  1408,  sec.  1.     [First  ed., 

1912  Supp.,  p.  419.] 

"Interstate  commerce." — The  definition  of 
"  interstate  commerce  "  in  this  section  neces- 
sarily excludes,  by  implication,  transporta- 
tion from  one  point  in  a  state  to  another 
point  in  the  same  state;  the  words  ''from" 
and  "to"  as  used  in  the  act  manifestly  re- 
ferring to  two  different  states  or  territories 
as  the  respective  points  of  origin  and  final 
destination  of  the  transportation,  and  not  to 
a  state  through  which  the  woman  is  carried 
as  a  mere  incident  of  the  through  transporta- 
tion. U.  8.  17.  Wilson,  (E.  D.  Tenn.  1920) 
266  Fed.  712. 

Vol.  IX,  p.  1409,  sec.  2.     [First  ed., 
1912  Supp.,  p.  419.] 

III.  Elements  of  offense. 

1.  Debauchery. 

3.  Method  of  transportation. 
IV.  Indictment. 

1.  In  general. 
V.  Evidence. 

1.  Admissibility. 

2.  Sufficiency. 

III.  Elemeitts  of  Offense 

1,  Debauchery  (p.  1410) 

Purpose  of  transportation. —  "The  inter- 
state transportation  denounced  by  the  act 
must  have  for  its  object,  or  be  a  means  of 
effecting,  or  at  least  of  facilitating,  the  sexual 
intercourse   of   the   parties.     But   the  mere 


fact  that  a  journey  from  one  state  to  an- 
other is  followed  by  such  intercourse,  when 
the  journey  was  not  for  that  purpose,  but 
wholly  for  other  reasons,  to  which  inter- 
course was  not  related,  cannot  be  regarded 
as  a  violation  of  the  statute."  FiAer  v. 
U.  S,,  (C.  C.  A.  4th  Cir.  1920)  266  Fed.  667. 

3.  Method  of  Transportation   (p.   1410) 

Transportation  by  common  carrier. —  It  is 
not  essential  in  order  to  constitute  the  offense 
that  the  transportation  be  by  common  carrier. 
Gowling  V,  U.  S.,  (C.  C.  A.  9th  Cir.  1920) 
269  Fed.  215. 

IV.  iNDicTiiEirr 
1.  In  General  (p.  1411) 

Sufficiency  —  In  general. —  An  indictment 
which  charges  that  the  defendant  transported 
and  aided  and  assisted  in  transporting  the 
woman  in  interstate  commerce  in  and  by 
means  of  a  certain  automobile  running  over 
the  public  highways  of  the  United  States, 
the  automobile  then  and  there  being  in  such 
transportation,  and  operated  and  controlled 
by  the  defendant,  is  sufficient.  Gowling  r. 
U.  S.,  (C.  C.  A.  9th  Cir.  1920)  269  Fed.  215. 

An  indictment  charging  that  on  a  certain 
day  the  accused  transported,  caused  to  be 
transported  and  assisted  and  aided  in  trans- 
porting in  interstate  commerce  for  the  pur- 
pose of  prostitution,  a  certain  named  woman 
merely  paraphrases  the  statute  and  is  suffi- 
cient. Freed  v.  U.  S.,  (App.  Cas.  D.  C.  1920) 
266  Fed.  1012. 

Intent, —  An  indictment  which  alleges  that 
the  transportation  was  ''for  the  purpose  of 
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having  unlawful  sexual  intercourse,"  suffi- 
ciently alleges  the  necessary  criminal  intent. 
Carey  v.  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  265 
Fed.  515.  The  court  said:  "The  argument 
IB  that  these  counts  are  based  upon  seotions 
2  and  3  of  the  act  (36  Stat.  825),  which 
require  that  the  transportation  shall  be  *  with 
the  intent  and  purpose  on  the  part  of  fluch 
person '  that  the  woman  shall  engage  in  im- 
moral practice,  and  that  these  counts  of  the 
indictment  merely  alleged  that  the  transpor- 
tation was  ^  for  the  purpose  of  having  un- 
lawful sexual  intercourse/  While  these 
sections  use  the  words  'intent  and  purpose,' 
we  are  unable  to  draw  any  distinction  be- 
tween their  use  therein.  If  the  transporta- 
tion was  for  the  purpose  of  unlawful  inter- 
course, it  must  have  been  with  the  intent  to 
have  such  intercourse.  The  indictment  is 
sufficient." 

Transportation  in  interstate  commerce, — 
Where  an  indictment  merely  charges  trans- 
portation of  the  woman  from  one  point  to 
another  in  Tennessee,  through  Alabama,  and 
does  not  charge  that  she  was  transported 
from  Alabama  as  the  point  of  origin  to  Ten- 
nessee, it  necessarily  follows  that  it  does  not 
state  a  case  of  transportation  in  interstate 
commerce,  as  defined  in  the  White  Slave 
Traffic  Act.  U.  S.  t?.  Wilson,  (E.  D.  Tenn. 
1920)   206  Fed.  712. 

Joinder  of  offenses. —  Offenses  against  this 
act  growing  out  of  the  same  transaction  may 
be  so  connected  as  to  permit  of  their  joinder 
in  one  indictment  in  separate  counts  under 
R.  8.  sec.  1024  (2  Fed.  Stat.  Ann.  (2d  ed.) 
p.  676).  Freed  t?.  IT.  S.,  (App.  Cas.  D.  C. 
1920)    266   Fed.    1012. 

V.    Evidence 
1.  Admissibility    (p.  1412) 

Testimony  of  accomplices. —  **  While  the 
Supreme  Court  recognizes  that  there  is  no 
absolute  rule  of  law  preventing  convictions 
upon  the  testimony  of  an  accomplice,  the 
jury  should  be  instructed  and  cautioned  as 
to  the  character  of  such  testimony  and  the 
danger  of  convicting  without  supporting  evi- 
dence." Freed  v.  U.  S.,  (App.  Cas.  D.  C. 
1920)    26«  Fed.   1012. 

Paternity  of  child  bom  by  woman  trans- 
ported.—  It  has  been  held  that  it  is  compe- 
tent for  the  prosecution  to  prove  that  the 
defendant  is  the  father  of  a  child  by  the 
woman  whom  he  is  accused  of  having  trans- 
ported in  violation  of  this  Act.  Cowling  t?. 
U.  S.,  (CCA.  9th  Cir.  1920)  269  Fed.  216. 


Determination  of  prejudice  from  admitted 
evidence. —  Whether  prejudice  results  from 
the  erroneous  admission  of  evidence  at  a 
trial  is  a  question  of  practical  effect,  when 
the  trial  as  a  whole  and  all  the  circum- 
stances of  the  proofs  are  regarded.  Thus, 
where  the  defendant  in  a  prosecution  under 
this  Act,  urges  that  the  admission  of  evi- 
dence that  he  had  borrowed  a  siun'of  money 
from  the  woman  in  the  case  and  had  not 
repaid  it,  was  prejudicial,  but  it  appears 
that  the  evidence  of  guilt,  aside  from  that 
challenged  was  overwhelming  and  undis- 
puted, a  judgment  of  conviction  will  be 
affirmed.  Williams  t?.  U.  S.,  (C.  C.  A.  8th 
Cir.    1920)    265  Fed.  625. 

For  evidence  held  admissible  to  show  a 
violation  of  this  Act,  see  Carey  v,  U.  S.,  (C 
C.  A.  8th  Cir.  1920)   265  Fed.  616. 

2.  Sufficiency  (p.  1412) 

For  evidence  held  to  be  sufficient  to  show 
a  violation  of  this  section,  see  Elrod  v,  U.  S., 
(C.  C.  A.  6th  Cir.  1920)  266  Fed.  56;  Carey 
V.  U.  S.,  (C.  C.  A.  8th  Cir.  1920)  266  Fed. 
515;  Francis  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1920)  264  Fed.  513. 

For  evidence  held  to  be  insufficient  to  show 
a  violation  of  this  Act,  see  Fisher  v,  U.  S., 
(CCA.  4th  Cir.  1920)  266  Fed.  667; 
England  t?.  U.  S.,  (C  C  A.  4th  Cir.  1921) 
272  Fed.  102.  In  the  latter  case  it  was  held, 
there  being  no  evidence  of  persuasion  or  in- 
ducement on  the  part  of  the  defendant,  that 
it  was  error  to  instruct  the  jury  that  "the 
mere  act  of  defendant  in  traveling  with  the 
girl  from  W^est  Virginia  to  Akron,  and  there 
having  immoral  relations  with  her,  although 
she  went  entirely  of  her  own  accord  and 
without  the  slightest  persuasion  on  his  part, 
or  even  against  his  advice,  constituted  a 
violation  of  the  statute,  and  rendered  him 
liable  to  its  penalties.' 


>» 


Vol.  iX,  p.  1416,  sec.  4.     [First  eA, 
1912  Supp.,  p.  420.] 

Objections  on  appeal. — ^An  objection  on  ap- 
peal by  one  convicted  of  a  violation  of  this 
section  that  the  evidence  did  not  justify  a 
conviction  cannot  be  availed  of  where  there 
was  no  request  by  the  defendant  on  the  trial 
for  any  instructions  to  the  jury  and  no 
exception  made  to  the  charge  given.  Quarles 
V.  U.  S.,  (C.  C.  A.  6th  Cir.  1921)  274  Fed* 
203. 
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WITNESSES 


Vol.  IX,  p.  1421,  sec.  858.    [First 

ed.,  1909  Supp.,  p.  708.] 

III.  Criminal  Cases  (p.  1422) 
To  the  same  effect  as  the  original  annota- 
tions, see  Jin  Fuey  Moy  v.  U.  S.,  (1920) 
254  U.  8.  1«9,  41  S.  Ct  98,  66  U.  S.  (L.  Ed.) 
—  {affirming  (W.  D.  Pa.  1918)  253  Fed. 
213)  wherein  it  was  further  held  that  the 
rule  that  excludes  the  wife  of  an  accused 
from  testifying  in  his  behalf  in  the  federal 
courts  applies  although  her  evidence  is 
offered  simply  to  contradict  the  testimony 
of  particular  witnesses  for  the  government, 
who  testified  to  certain  matters  as  having 
happened  in  her  presence. 

Vol.  IX,  p.  1428,  sec.  848.    [First 

ed.,  vol.  VII,  p.  1124.] 

■ 

III.  Necessity  that  witnesses  be  sworn. 
rV.  Mileage. 

III.     NBOESsmr  that  Witnsss  Be  Swobh 

(p.  1430) 

Taxing  as  costs  the  fees  of  witnesses  who 
do  not  testify. —  There  is  no  abuse  of  dis- 
cretion in  taxing  as  costs  the  mileage  and 
fees  of  witnesses  who  did  not  testify  where 
they  were  subpoenaed  in  good  faith  their 
testimony  being  deemed  material  to  the 
issues  involved.  Kirby  v.  U.  S.,  (C.  C.  A. 
9th  Cir.   1921)    273  Fed.  391. 

IV.  Mileage  (p.  1430) 
Extent  of  allowance. —  In  actions  at  law 
an  allowance  for  travel  from  the  actual  place 
of  residence  of  the  witness  may  be  allowed, 
though  in  exoese  of  a  hundred  miles.  Stokely 
V.  Mather,  (D.  C.  Mass.  1921)  270  Fed.  592. 
In  Kirby  v.  U.  S.,  (C.  C.  A.  9th  Cir. 
1921)  273  Fed.  391,  the  court  said:  "Error 
is  assigned  to  the  ruling  of  the  court  below 
in  allowing  as  costs  the  mileage  of  witnesses 
who  attended  the  trial  from  without  the 
state,  and  from  points  more  than  100  miles 
from  where  the  court  was  held.  The  ques- 
tion of  practice  raised  by  the  assignment  is 
one  upon  "which  the  courts  have  differed.  In 
the  First  circuit  it  is  held  that  a  witness  is 
entitled  to  the  whole  mileage  without  limit 
to  the  100  miles,  whether  or  not  be  resides 
within  the  jurisdiction.  United  States  «. 
Sanborn  (C.  C.)  28  Fed.  302;  The  City  of 
Augusta,  80  Fed.  297,  25  C.  C.  A.  430;  The 
Governor  Ames,  187  Fed.  40,  109  C.  C.  A. 
94;  Eastern  S.  S.  Corp.  v.  Great  Lakes 
Dredge  &  D.  Co.,  256  Fed.  497,  168  C.  C.  A. 
S.  tike  rule  is  to  the  contrary  in  the  Second 
eirealU     Buffalo  Ins.  Co.  i^.  Providence  4k 


S.  S.  S.  Co.  (CO.)  29  Fed.  237;  The  Syra- 
cuse (C.  C.)  36  Fed.  830.  Also  in  the  Third 
circuit.  The  Progresso  (D.  C.)  48  Fed.  239. 
And  in  the  Fourth  circuit.  Sloss  Iron  k 
Steel  Co.  V.  South  Carolina  &  G.  R.  Co. 
(C.  C.)  75  Fed.  106.  Also  in  the  Sixth  cir- 
cuit. The  Vernon  (D.  C.)  36  Fed.  113; 
Burrow  v.  Kansas  City,  etc.,  R.  Co.   (C.  C.) 

54  Fed.  278.  Also  in  the  Seventh  circuit. 
Eastman  <?.  Sherry  (C.  C.)  37  Fed.  844. 
Also  in  the  Eighth  circuit.  Pinson  v.  Rail- 
road Co.  (C.  C.)  54  Fed.  464;  Griggsby  Const. 
Co.  V.  Louisiana  A  N.  W.  R-  Co.  (C.  C.)  123 
Fed.  751;  United  Stetes.t?.  Green  (D.  C.) 
196  Fed.  255.  In  the  Ninth  circuit,  in 
Hunter  c.  Russell  (C.  C.)  59  Fed.  964,  Judge 
Knowles  followed  the  rule  of  the  First  cir- 
cuit, but  in  Hanchett  v,  Humphrey  (C.  C.) 
93  Fed.  895,  Judge  H&wley  ruled  otherwise, 
and  held  that  mileage  is  taxable  for  a  wit- 
ness from  any  point  within  the  district  and 
for  a  distance  of  100  miles,  if  the  witness 
came  from  a  point  at  a  greater  distance, 
and  without  the  district  In  United  States 
V.  Southern  Pac.  Co.  (C.  C.)  172  Fed.  909, 
Judge  Bean  followed  the  ruling  in  Hanchett 
V.  Humphrey.  In  United  States  v.  Southern 
Pac.  Co.  (D.  C.)  230  Fed.  270,  Judge  Trippet 
held  likewise.  In  neither  of  the  last  two 
cases  was  mention  made  of  the  decision  of 
this  court  in  Jesse  B.  Carr  Land  &,  Live 
Stock  Co.  V,  United  States,     116  Fed.   821, 

55  C.  C.  A.  433,  in  which  Judge  De  Haven, 
speaking  for  the  court  said: 

"'The  appellant's  motion  to  strike  from 
the  bill  of  costs  the  amount  claimed  by  the 
appellee  for  mileage  and  fees  of  certain  wit- 
nesses, who  came  from  without  the  state  and 
more  than  100  miles  from  the  place  of  trial, 
was  properly  denied '  —  citing  United  States 
V,  Sanborn   (C.  C.)  28  Fed.  299. 

**  Upon  that  decision  the  plaintiff  in  the 
present  suit  relies.  We  are  of  the  opinion 
that  the  remarks  of  the  court  in  that  case 
should  not  be  held  decisive  of  the  question 
here  involved.  The  ruling  was  made,  not 
on  a  motion  to  retax  the  costs,  but  on  a 
motion  to  strike  out  the  costs  taxed  as  mile- 
age and  for  expenses  of  witnesses.  It  does 
not  appear  that  the  question  whether  or  not 
the  witnesses  were  entitled  to  mileage  for 
more  than  100  miles  was  presented  or  dis- 
cussed. Judge  Hawley  participated  in  the 
decision,  nothwithstanding  his  prior  ruling 
in  Hanchett  v.  Humphrey.  We  think  it 
should  not  stand  in  the  way  of  adopting  the 
rule  which  is  sustained  by  the  weight  of  au- 
thority, as  well  as  by  the  weight  of  reason, 
that  mileage  is  taxable  in  the  federal  court 
only  for  the  distance  that  could  be  reached 
by  a  subpoena,  and  we  so  hold." 
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Vol.  X,  p.  295,  Preamble. 

IX.    ExPBESs  AND  Implied  Powers 

1.    In  General  (p.  308) 

"  It  is  elementary  that  our  federal  gov- 
•mment  is  one  of  enumerated,  specially  de- 
fined powers,  and  powers  essential  to  the 
execution  of  those  specifically  granted,  and 
that  our  state  governments  are  organized  on 
the  exact  converse  of  that  theory.  The  state 
has  all  the  powers  of  an  absolute,  unre- 
strained sovereign,  except  bo  far  as  the  state 
surrendered  certain  sovereign  powers  with 
which  to  constitute  and  create  the  federal 
government."  American  Ck>al  Min.  Go.  v. 
Special  Goal,  etc.,  Gommission,  (D.  G.  Ind. 
1020)   2«8  Fed.  563. 

Vol.  X,  p.  352,  art.  1 ,  sec.  4. 

II.     EXEBdSE  OF  POWEB  BT  GONOBBSS 

1.    In  General  (p.  354) 

The  only  source  of  power  which  Congress 
prior  to  the  adoption  of  the  17th  Amendment 
[see  11  Fed.  Stat.  Ann.  (2d  ed.)  1112]  pos- 
sessed over  elections  for  Senators  and  Repre- 
sentatives was  this  section  which  empowers 
Congress  to  regulate  the  manner  of  holding 
such  elections.  Newberry  v.  U.  S.,  (1921) 
266  U.  S.  — ,  41  S.  Gt.  460,  65  U.  S.  (L.  ed.) 

• 

PnmAiy  electiona  or  oonyentions. —  Undei 
this  constitutional  grant  of  power  to  regulate 
the  "  manner  of  holding  elections  "  of  Sena- 
tors and  Representatives,  Congress  can  not 
dXf  as  it  attempted  in  the  Act  of  June  25. 
1910,  S  8,  as  amended  hy  the  Act  of  August 
19,  1911  (see  3  Fed.  Stat.  Ann.  (2d  ed.) 
120)  the  maximum  sum  which  a  candidate 
may  spend,  or  advise  or  cause  to  be  con- 
tributed and  spent  by  others,  to  procure  hi.^ 
nomination  at  a  primary  election  or  con- 
vention. Newberry  v,  U.  S.,  (1921)  266 
U.  S.  — ,  41  S.  Gt.  469,  66  U.  S.  (L.  ed.)  — . 

Vol.  X,  p.  358,  art.  1 ,  sec.  5. 

II.   EXCLUSIVENBSS  OF  JUBISDICTION    (p.  358) 

Validity  of  itate  statute  permitting  ab- 
sentee voting. —  In  In  re  Opinion  of  Justices, 
(N.  H.  1921)  113  Atl.  293.  the  court  ex- 
pressed doubt,  in  view  of  the  provisions  of 
this  section,  as  to  the  validity  of  a  state 
statute  permitting  absentee  voting  for  mem- 
bers of  Congress. 


Vol.  X,  p.  389,  art.  1 ,  sec.  8. 

I.  ''To  lay  and  collect  taxes,  duties,  im- 
posts and  excises." 

1.  General  power  to  lay  taxes. 

2.  District    of    Columbia    and    Terri- 

tories. 
IV.  "  Shall     be     uniform     throughout     the 
United  States." 
6.  Geographical  uniformity. 

I.  '*To  Lay   and  Collect  Taxes,   Duties, 
Imposts  and  Excises  " 

1.  General  Power  to  Lay  Taxes  (p.  39Q) 

''  The  power  of  Congress  to  tax,  as  given 
in  the  Constitution,  has  only  one  exception 
and  two  qualifications.  Congress  cannot  tax 
exports,  and  it  must  impose  direct  taxes  by 
the  rule  of  apportionment,  and  indirect  taxes 
by  the  rule  of  uniformity."  Kelly  v.  Lewel- 
lyn,   (W.  D.  Pa.  1921)   274  Fed.   108. 

Not  a  limitation  of  power. — ''  Where  the 
right  of  taxation  exists,  if  its  exercise  is 
within  the  lawful  power  of  Congress,  it  is 
absolutely  unlimited  in  its  nature,  carrying 
with  it  the  power  to  embarrass  and  even 
destroy.  Courts. cannot  inquire  into  the  wi^- 
dom  or  justice  of  such  exercise  of  constitu- 
tional power.  Courts  can  put  no  limitations 
upon  such  exercise  of  power.  The  ri^ht  to 
tax,  being  a  constitutional  grant,  is  limited 
by  that  instrument  alone,  and  it  is  within  the 
authority  of  Congress  to  select  the  objects 
upon  which  an  excise  tax  shall  be  laid.'' 
Kelly  x\  Lewellyn.  (W.  D.  Pa.  1921)  274 
Fed.  108,  wherein  it  was  further  said:  "The 
power  conferred  by  the  Constitution  to  levy 
taxes  uniform  throughout  the  United  States 
must  necessarily  be  exercised  at  the  dis- 
cretion of  Congress." 

2.  Distriot     of     Oolumhia     and     Terriioriee 

(p.  391) 

Philippine  Islands. — As  to  the  power  of 
Congress  to  extend  the  provisions  of  the 
revenue  law  to  the  Philippine  Islands  it  is 
said :  "  The  power  of  Congress,  in  the  im- 
position of  taxes  and  providing  for  the  col- 
lection thereof  in  the  possessions  of  the 
United  (States,  is  not  restricted  by  constitu- 
tional provision  (section  8,  article  1),  which 
may  limit  its  general  power  of  taxation  as  to 
uniformity    and    apportionment   when    legia- 
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lating  for  the  mainland  or  United  States 
proper,  for  it  acts  in  the  prenvises  under 
the  authority  of  clause  2,  section  3,  article  4, 
of  the  Constitution,  which  clothes  Congress 
with  power  to  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States." 
Lawrence  v.  Wardell,  (C.  C.  A.  9th  Cir. 
1921)   273  Fed.  405. 


IV.  "  Shall  Be  UinFOBic  Thbouohout  the 

United  States." 

6.  OeographioaZ  Uniformity    (p.   405) 

The  only  rule  of  uniformity  prescribed  by 
the  Federal  Constitution  with  respect  to 
duties,  imposts,  and  excises  laid  by  Congress 
is  the  territorial  uniformity  which  this  sec- 
tion requires.  La  Belle  Iron  Works  v.  U.  S., 
(l»ai)  256  U.  S.  — ,  41  S.  a.  528,  65  U,  S. 
(L.   ed.). 

Vol.  X,  p.  410,  art.  1,  sec.  8. 

n.  What  constitutes  interstate  and  foreign 
commerce. 

1.  Definition  and  nature. 

e.  Means   and    appliances   neces- 

sarily employed. 

III.  Exclusiveness  of  power. 

2.  When  states  may  exercise  power. 

b.  Police  power  of  the  states. 

(2)  In  the  absence  of  leg- 

islation by  Congress. 
(5)  Indirect   or    incidental 
interference         with 
commerce. 

IX.  Power  of  states. 

1.  Commerce  wholly  within  a  state. 

a.  In  general. 

b.  Regulations  of  intrastate  com- 

merce   indirectly    affecting 
interstate  commerce. 

2.  State  and  municipal  legislation  af- 

fecting commerce. 

c.  Discrimination  against  foreign 

products. 
(1)  In  general. 

d.  Inspection  laws. 

(1)   In  general. 

(3)  Inspection  fees. 

f.  Railroad    and    express    com- 

panies. 
(19)  Payment    of,    or    re- 
fusal to  pay,  claim 
within      a     certain 
time, 
w.  Intoxicating  liquors. 

(5)  Prohibiting      bringing 
liquors  into  the  sSstte. 
wi.  Foreign  corporations. 

(1)  Right  of  states  to  ex- 
clude foreign  corpo- 
ration or  impose  con- 
ditions. 


xl.  State  taxation. 

(2)   Separation  of  interstate  fTom 
intrastate    commerce. 
(3)  Discrimination    against    for- 
eign products. 
( 4 )   Tr an sportation,  telegraph ,  and 
telephone  companies, 
(b)  Tax  on  instrumentalities 
of   commerce  as    prop- 
erty, 
aa.  In  general, 
(e)   Privilege  taxes. 

dd.  Telegraph    and     tele* 
phone    companies, 
(aa)   In  generaL 
(8)  Taxation  of  corporation  fran- 
chises. 

(a)  Domestic  corporations. 

(b)  Foreign  corporations. 
(13)  Taxation  of  goods  from  other 

states     or     abroad     as 

property, 
(b)  Taxation     of    goods     in 

original     packages     as 

property. 
(21)  Tax  on  drummers,  canvassers 

and  sample  peddlers, 
(a)   In  general. 

II.     What    CJonstitutes    Interstate    ajxd 
FoRBio  N    Com  merge 

1.     Definition  and  Nature 

e.  Means    and    Appliances    Necessarily   Em* 
ployed   (p.  434) 

Condemnation  of  property  outside  stats  by 
municipality  for  waterworks. —  The  condem- 
nation by  a  municipality  of  a  water  woiics 
part  of  the  property  of  which  is  outside  the 
state  does  not  constitute  an  interference  with 
interstate  commerce.  Superior  Water,  etc., 
Co.  t\  Superior,  (Wis.  1921)   183  N.  W.  254. 

III.  Exclusiveness   or   Powi» 

2.  When  States  May  Ewercise  Power 

b.   Police  Power  of  the  States 

(2)  In  the  Absence  of  Legislation  by  Con* 

gress  (p.  452) 

'*  Under  this  provision  of  the  Constitution, 
Congress  has  power  'to  regulate  conunerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes.'  It  will 
thus  be  seen  that  the  states  have  surrendered 
their  power  to  regulate  commerce  to  the 
federal  government,  but  until  the  latter  takes 
possession  of  the  entire  field,  the  states,  as 
to  that  unoccupied,  may  exercise  limited 
authority  in  the  aid  of  commerce.  However, 
the  states'  power  in  this  respect  will  be  up- 
held only  so  long  as  the  exercise  thereof  does 
not  affect  the  conduct  of  a  company  engaged 
in  interstate  commerce  in  the  performance  of 
its  duties  in  other  states.'*  Western  Union 
Tel.  Co.  V.  Sims,   (Ind.  1920)   131  N.  E.  620. 
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(5)  Indirect      or     Incidental     Interference 
With  Commerce   (p.  455) 

Requiring  detour  of  interstate  trains  for 
puxpose  of  serving  certain  city. —  A  railway 
company  cannot,  consistently  with  the  com- 
merce clause,  be  required  to  detour  its  two 
through  interstate  day  passenger  trains  via 
a  city  of  some  4,000  inhabitants,  instead  of 
running  such  trains  over  a  cutoff  forming 
a  part  of  the  main  line,  where  such  city  is 
otherwise  served  by  fourteen  local  daily  pas- 
senger trains,  seven  each  way,  and  where  to 
make  the  detour  will  require  the  railway 
com.pany  to  maintain  16  more  miles  of  track 
at  the  high  standard  essential  for  the 
through  trains,  and  to  move  the  latter  10 
miles  farther,  with  consequent  delay  and 
inconvenience  all  along  the  line.  St.  Louis, 
etc.,  R.  Co.  r.  Public  Service  Commission, 
(1921)  254  U.  S.  595,  41  S.  Ct.  192.  65  U.  6. 
(L.  ed.)  — ,  {reveramg  (1919)  277  Mo.  264, 
210  S.  W.  92)  wherein  the  court  said: 

"The  applicable  general  doctrine  has  been 
often  considered,  and  in  Chicago,  B.  A;  Q.  R. 
Co.  r.  Railroad  Conunission.  237  U.  S.  220, 
226,  59  L.  ed.  926,  930.  P.  b.  R.  1915C,  309, 
35  Sup.  Ct.  Rep.  560,  this  court  said: 
'' '  In  reviewing  the  decision  we  may  start 
with  certain  principles  as  established:  (1) 
It  is  c(mipetent  for  a  state  to  require  adequate 
local  facilities,  even  to  the  stoppage  of  in- 
terstate trains  or  the  rearrangement  of  their 
schedules.  (2)  Such  facilities  existing, — 
that  is,  the  looil  conditions  being  adequately 
met, —  the  obligation  of  the  railroad  is  per- 
formed, and  the  stoppage  of  interstate  trains 
1>ecomes  an  improper  and  illegal  interference 
with  interstate  commerce.  (3)  And  this, 
whether  the  interference  bo  directly  bv  the 
legislature  or  by  its  command,  through  the 
orders  of  an  administrative  body.  (4)  The 
fact  of  local  facilities  this  court  mav  deter- 
mine, such  fact  being  necessarily  involved 
in  the  determination  of  the  Federal  queitloii 
whether  sn  order  concemifig  an  interstate 
train  does  or  do€&  not  directly  regulate  in- 
terstate commerce  by  imposing  an  arbitrary 
icqiiircment.  Gla6»on  n  Minnesota,  166 
U.  S.  427,  41  L.  ed.  1064,  17  Sup.  a.  Rep. 
027 .  Lake  Shore  &  M.  S.  R.  Co.  i\  Ohio,  173 
IJ.  6.  fce^6,  43  L.  ed.  702,  19  Sup.  Ct.  3e'>. 
4 hi'.:  Atlantic  Coast  Line  R  Co.  i;.  North 
Carolina  Corp.  Commission,  206  U.  S.  1,  51 
L.  ed.  933,  27  Sup.  Ct.  Rep.  585,  11  Ann. 
Cas.  398;  Missouri  P.  R.  Co.  v.  Kansas,  216 
U.  S.  262.  54  L.  ed.  472,  30  Sup.  a.  Rep. 
330;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Illinois,  177  U.  S.  514,  44  L.  ed.  868,  20 
Sup.  Ct.  Rep.  722;  Mississippi  R.  Onnmis- 
sion  V.  Illinois  C.  R.  Co.,  203  U.  S.  335,  51 
L.  ed.  209,  27  Sup.  Ct.  Rep.  90;  Atlantic 
Coast  Line  R.  Co.  v.  Whartdn,  207  U.  S. 
328,  52  L.  ed.  230,  28  Sup.  a.  Rep.  121.' 

"  Considering  the  facts  disclosed,  we  think 
it  plain  that  the  fourteen  local  passenger 
trains  meet  the  reasonable  requirements  of 
Caruthersville,  and  that  the  Commission's 
order  unduly  burdens  interstate  commerce. 
Compliance  with  it  would  require  the  rail- 


way to  maintain  16  more  miles  of  track  at 
the  high  standard  essential  for  the  through 
trains,  and  to  move  the  latter  10  miles  fur- 
ther, with  consequent  delay  and  inconven- 
iences all  along  the  line.  The  burden  cer- 
tainly would  not  be  less  serious  than  those 
which  were  condemned  in  some,  if  not  all,  of 
the  causes  above  referred  to." 

IX.  PowBB  or  Statbb 

1.  Cammeroe  WhoUy  within  a  8tav0 

a.  In  General   (p.  518) 

Scope  of  power. — **  The  limits  of  the  state's 
police  power  are  diAcult  of  determination, 
as  is  also  the  extent  of  the  federal  power 
conferred  under  the  commerce  clause,  which, 
no  doubt,  accounts  for  the  fact  that  the 
courts  have  not  attempted  to  exactly  define 
their  limits.  It  is,  therefore,  not  surprising 
that  it  is  difficult  to  fbi  the  points  at  which 
these  jurisdictions  touch,  or  the  extent  to 
which  they  may  overlap,  and  that  the  courts 
are  far  from  uniform  in  their  holdings  on 
these  questions."  Amos  Bird  Co.  v,  Thomp- 
son, (W.  D.  Wash.  1921)  274  Fed.  702. 

b.  Regulations  of  Intrastate  (Commerce  In- 
directly Affecting  Interstate  Commerce  (p. 
519) 

A  state  statute  is  not  invalid  if  it  only 
incidentally  affects  foreign  commerce,  if  such 
effect  was  not  the  object  of  the  Legislature, 
but  resulted  from  a  legitimate  attempt  on  its 
part  to  protect  the  people  of  the  state  in 
their  health,  or  from  fraud  or  deceit,  in- 
tentional or  otherwise.  Amos  Bird  Co.  v, 
Thompson,  (W.  D.  Wash.  1921)  274  Fed. 
702,  so  declaring  in  the  case  of  a  statute 
relating  to  foreign  eggs. 

2.  State  and  Municipal  Legislation  Affecting 

Commerce 

c.  Discrimination  against   Foreign  Products 

(1)  In  General  (p.  522) 
School  text  books. — ^A  statute  imposing 
conditions  including  prices  at  which  it  will 
purchase  text  books  to  be  used  in  its  public 
school  is  not  as  to  nonresident  publishers  an 
illegal  attempt  to  regulate  interstate  com- 
merce as  a  nonresident  has  no  vested  right 
without  the  consent  of  the  state  to  sell  and 
ship  its  books  to  school  officials  of  a  state 
in  interstate  commerce.  Macmillan  Co.  v. 
Johnson,    (£.  D.  Mich  1920)   269  Fed.  28. 

License  tax  imposed  on  local  agents  selling 
foreign  automobiles. —  The  imposition  of  a 
state  license  tax  upon  local  agents  to  whom 
automobiles  are  consigned  for  sale  by  their 
nonresident  manufacturers,  which  discrimi- 
nates in  favor  of  the  product  of  resident 
manufacturers,  is  an  unconstitutional  at- 
tempt by  the  state  to  regulate  interstate 
commerce,  it  being  in  effect  a  tax  upon  the 
importation  of  the  automobiles  into  the  state. 
Bethlehem  Motors  Corp.  v.  Flvnt,  (1921) 
266  U.  S.  — ,  41  S.  Ct.  571,  66  U'  S.  (L.  ed.) 
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d.  Inspection  Laws 

(1)   In  General   (p.  525) 

Interference  with  United  States  lawsw — 
The  inspection  and  grading  of  grain  in  inter- 
state commerce  requires  a  uniform  system 
throughout  the  United  States,  and  no  state 
has  the  authority  to  interfere  with  such 
system  established  by  the  United  States. 
Farmers'  Grain  Co.  i7.  Langer,  (G.  C.  A.  8th 
Cir.  1921)   273  Fed.  635. 

(3)   Inspection  Fees   (p.  530) 

In  excess  of  expenses  of  inspection. — ^An 
inspection  fee  which  greatly  exceeds  the  cost 
of  inspection  cannot  be  imposed  on  inter- 
state commerce  as  a  law  authorizing  such  an 
exaction  amounts  to  a  revenue  law.  Texas 
Co.  V.  Brown,  (N.  D.  Ga.  1920)  266  Fed. 
577.  The  court  said:  "The  inspection  is 
obviously  an  exercise,  primarily,  of  the 
state's  police  power.  Petroleum  products 
may  constitutionally  be  inspected  while  still 
in  interstate  commerce,  even  at  the  state 
line,  and  an  accompanying  fee,  which  does 
not  obviously  and  largely  exceed  the  cost 
of  inspection,  is  a  part  of  the  inspection  and 
equally  allowable  under  the  police  power. 
Pure  Oil  Co.  v.  Minnesota,  248  U.  S.  158,  39 
Sup.  Ct.  35,  63  L.  Ed.  180.  A  so-called  in- 
spection fee,  however,  which  obviously  and 
largely  exceeds  the  cost  of  inspection,  is  not 
BO  justified  and  cannot  be  imposed  by  a  state 
upon  interstate  conunerce.  Standard  Oil 
Co.  V,  Graves,  249  U.  S.  389,  39  Sup.  Ct.  320, 
63  L.  £d.  662;  Foote  v.  Maryland,  232  U.  S. 
494,  34  Sup.  Ct.  377,  58  L.  Ed.  698.  Such 
a  fee,  though  imposed  professedly  as  an 
inspection  fee,  and  under  the  police  power, 
is  really  a  tax,  and  must  be  justified  as  an 
exercise  of  the  taxing  power,  if  at  all.  .  .  . 
Disregarding  names,  therefore,  and  going  to 
the  substance,  the  exaction  sub  judice,  though 
called  a  fee,  and  imposed  in  connection  with 
an  inspection,  is  found,  not  only  to  greatly 
exceed  the  cost  of  inspection,  but  to  have 
been  intended  to  raise  revenue.  The  charge 
for  inspecting  a  tank  car  of  petitioner's  oil 
is  $40,  but  under  the  law  the  inspector  can 
keep  but  $10  for  his  services  and,  when  his 
retentions  reach  $100  per  month,  the  whole 
of  it  is  paid  into  the  state  treasury.  Actual 
trial  of  the  law  has  showed,  for  many  years, 
an  income  to  the  state  many  times  the  cost 
of  executing  the  inspection  law.  The  fees 
were  not  reduced  by  the  Legislature,  but  the 
law  was  amended  and  extended,  and  the 
revenue  increased,  and  has  been  specifically 
appropriated  from  year  to  year  to  the  sup- 
port of  certain  public  institutions.  Both  in 
purpose  and  in  effect,  the  law  is  a  revenue 
law." 

A  state  law  providing  for  the  inspection 
of  gasoline  and  imposing  a  tax  out  of  all 
proportion  to  the  cost  of  inspection  is  void 
as   to  gasoline  in   the   course   of   interstate 


commerce.  Shell  Co.  v.  State.  (1021)  113 
Wash.  632,  194  Pac.  836,  following  Adcers  f. 
Continental  Oil  Co.,  262  U.  S.  444,  40  S.  Ct 
355,  64  U.  S.  (L.  ed.)  654,  on  this  point,  but 
holding  the  act  to  be  refvocable  and  valid  as 
to  gasoline  in  the  state  and  not  in  interstate 
commerce. 

f.  Railroad  and  Express  Companies 

(19)  Payment  of,  or  Refusal  to  Pay,  Claim 
Within  a  Certain  Time   (p.  571) 

Such  a  statute  is  superseded  by  the  Car- 
mack  amendment.  Hines  v,  Cabaniss,  (1920) 
204  Ala.  527,  86  So.  524. 

w.  Intoxicating  Liquors 
(5)    Prohibiting  Bringing  Liquors  into  the 

State  (p.  626) 
Reed  amendment  nullifies  state  laws. —  By 
the  Reed  Amendment  (1018  Supp.  994) 
Congress  reassumed  the  jurisdiction  over 
the  interstate  transportation  of  intoxicating 
liquor  relinquished  by  the  Webb  Kenyon 
Act  (4  Fed.  Stat.  Annu  (2d  ed.>  585)  and 
accordingly  a  state  statute  prohibiting  the 
shipment  of  liquor  into  the  state  from  an- 
other state  is  invalid  as  an  infringonent  on 
the  commerce  power  of  Congress.  People  v. 
Keeley,  (Mich.  1921)  181  N.  W.  990. 

wi.  Foreign  Corporations 

(1)  Right  of  States  to  Exclude  Foreign  Oor- 
porations  or  Impose  Conditions  (p.  652) 

Imposing  conditions  on  transaction  of  In- 
terstate business. — ^A  statute  prohibiting  f<H^ 
eign  corporations  from  transacting  business 
within  a  state  except  on  certain  conditions 
which  is  applicable  to  interstate  as  well  as 
intrastate  ousineae  is  v<Hd  as  an  infringe- 
ment on  the  exclusive  power  of  Congress. 
Dahl  Implement,  etc.,  Co.  v.  Campbell,  (N. 
D.  1920)  178  N.  W.  197,  construing  sUtute 
to  apply  to  intrastate  business  only. 

x/.  State  Taxation 

(2)  Separation  of  Interstate  from  Intrastate 

Commerce  (p.  657) 
Tax  on  net  profits  earned  within  state. — 
State  taxation  of  a  foreign  manufacturing 
and  trading  corporation,  measured  by  the 
net  profits  earned  within  the  state,  does  not 
offend  against  the  commerce  clause  of  the 
Federal  Constitution,  whether  deemed  a 
property  tax  or  a  franchise  tax,  even  though 
these  profits  may  have  been  derived  in  part, 
or  indeed  mainly,  from  interstate  commerce, 
where  payment  of  the  tax  is  not  made  a  con- 
dition precedent  to  the  right  of  the  corpora- 
tion to  carry  on  business,  including  inter- 
state business,  but  its  enforcement  is  left  to 
the  ordinary  means  of  collecting  taxes. 
Underwood  Typewriter  Co.  v.  Chamberlain, 
(1920)  254  U.  S.  113,  41  8.  Ct.  45,  65  U.  S. 
(L.  ed.)  — ,  affirming  (1919)  94  Conn.  47, 
108  Atl.  154. 
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Gasolene. — ^A  single  excise  tax  imposed 
upon  the  sale  and  use  of  gasolene  according 
to  the  number  of  gallons  sold  and  used,  while 
invalid  so  far  as  the  gasolene  is  sold  in  the 
tank  cars  or  other  original  packages  in  which 
the  gasolene  was  brought  into  the  state,  is 
enforceable  to  the  extent  that  it  impoaes  the 
tax  upon  gasolene  sold  at  retail  in  quantities 
to  suit  customers,  not  in  the  original  pack- 
age. Bowman  t?.- Continental  Oil  Co.,  (1921) 
256  U.  S.  — ,  41  S.  Ct.  606,  65  U.  S.  (L.  ed.) 
— ,  which  further  held  that  a  state  may  im- 
pose an  excise  tax  upon  the  use  of  gasolene 
by  a  dealer  at  his  distribiiting  stations  in 
the  operation  of  his  auomobile,  tank  wagons, 
and  trucks  employed  in  the  business  of  dis- 
tributing his  wares  for  sale,  although  the 
gasolene  is  the  product  of  other  states.  It 
was  still  further  held  however  that  the 
invalidity  as  respected  interstate  commerce  of 
an  annual  license  tax  imposed  upon  gasolene 
distributing  stations  or  places  of  business, 
with  a  prohibition  against  further  conduct 
of  the  business  without  making  the  required 
payment,  rendered  the  tax  unenforceable  also 
as  to  the  domestic  commerce  of  a  dealer  who 
conducted  his  interstate  and  domestic  busi- 
ness indiscriminately  at  the  same  stations 
and  by  the  same  agencies. 

The  above  case  was  before  the  United 
States  Supreme  Court  under  the  name  of 
Askren  v.  Continental  Oil  Co.,  (1920)  252 
U.  S.  444,  40  S.  Ct.  355,  64  L.  S.  (L.  ed.) 
654,  in  1920  (see  1920  Supp.  827)  in  review 
of  an  order  of  the  district  court  granting  a 
temporary  injunction. 

(3)  Discrimination    against    Foreign    Pro- 

ducts  (p.  658) 

Taxation  of  credits  and  bills  receivable 
resulting  from  the  sale  by  a  resident  of 
goods  brought  from  without  the  stat||  is  not 
a  violation  of  this  section.  Krauss  Bros. 
Lumber  Co.  v.  Board  of  Assessors,  (1921) 
148  La.  1057,  88  So.  397. 

(4)  Transportation,  Telegraph  and  Telephone 

Companies 

(b)    Tax  on  Instrumentalities  of  Commeree 

as  Property 

aa.  In  General  (p.  667) 

While  a  state  may  not,  in  the  guise  of 
taxation,  constitutionally  compel  a  corpora- 
tion to  pay  for  the  privilege  of  engaging  in 
interstate  commerce,  yet  this  immunity  does 
not  prevent  the  state  from  imposing  an 
ordinary  property  tax  upon  property  having 
a  situs  within  its  territory,  and  employed  in 
interstate  commerce,  including  the  franchise 
of  the  corporation,  if  not  derived  from  the 
United  States,  although  that  franchise  is  the 
business  of  interstate  commerce.  St.  Louis, 
etc.,  Electric  R.  Co.  v.  Missouri,  (1921)  256 
U.  S.  — ,  41  S.  Ct.  488,  65  U.  S.  (L.  ed.)  — 
{affirming  (1919)  279  Mo.  616,  216  S.  W. 
763)  wherein  it  is  specifically  held  that  a 
ittate  tax  upon  the  intangible  property  within 
tjie  state  of  a  domestic  corporation  operating 
a  <(treet  railway  over  an  interstate  bridge  could 


not  be  said  to  have  been  levied  exclusively 
upon  its  franchise  to  do  an  interstate  busi- 
ness, and  hence  to  be  a  direct  tax  and  bur- 
den on  the  right  to  engage  in  interstate 
commerce,  where  such  corporation  had  ac- 
quired by  private  contract  an  exclusive  right 
to  operate  over  such  bridge,  and  had  also 
derived  from  private  contract  other  rights 
which  made  its  line  of  trade  a  part  of  two 
street  railway  systems,  and  gave  it  a  profitr 
able  operating  arrangement  with  them. 

(e)    Privilege  Taxes 

dd.  Telegraph  and  Telephone  (companies 
(aa)   In  General    (p.  685) 

A  municipal  license  tax  of  $60  a  year  upon 
the  privilege  of  doing  an  intrastate  tele- 
graph business  in  a  city  having  more  than 
five  thousand  and  less  than  twenty-five 
thousand  inhabitants  cannot  be  said  to  be  in 
effect  a  burden  upon  the  telegraph  company's 
interstate  business  merely  because  its  in- 
trastate business  in  that  city,  which  the 
company  asserts  it  is  compelled  by  statute 
to  continue  to  carry  on  at  the  rates  therein 
prescribed,  may  be  insufficient  to  pay  the 
tax,  where  any  deficit  may  be  obviated  by 
application  for  an  increase  of  intrastate 
rates,  and  where,  in  addition,  the  telegraph 
company,  when  it  entered  the  city,  the  ordi- 
nance levying  the  tax  being  then  in  existence, 
did  not  declare  against  its  legality  or  com- 
plain of  its  detrimental  operation,  but  sub- 
jected itself  to  further  regulation,  licensing, 
and  taxing,  and  paid  the  tax  (by  mistake 
and  inadvertence,  it  asserts)  for  several 
years.  Postal  Tel-Cable  Co.  v.  Fremont, 
(1921)  255  U.  S.  124,  41  S.  Ct.  279,  65  U. 
S.  (L.  ed.  — ,  affirming  (1919)  103  Neb. 
476,  172  N.  W.  525),  wherein  the  court  said: 

"  The  only  contention  that  the  Postal 
Company  makes  here  is  that  the  tax  '  is 
in  effect  an  imposition  upon  its  interstate 
business.'  It  has  this  effect,  is  the  assertion, 
because  its  '  intrastate  business  at  Fremont 
is  insufficient  to  pay  the  tax,'  which,  if  com- 
pelled, must  be  paid  from  the  company's  in- 
terstate business,"  because  it  is  required  to 
do  an  intrastate  business  by  $  7408  of  the 
state  statutes,  and  its  charges  are  prescribed 
by  the  section.  For  the  contention  and  its 
supporting  assertions  the  company  relies  on 
Postal  Teleg. -Cable  Co.  v.  Richmond,  249  U. 
S.  252,  63  L.  ed.  590,  39  Sup.  Ct.  Rep.  265. 

*'  We  cannot  assign  to  that  case  the  determ- 
ining force  that  counsel  attribute  to  it.  The 
case  clearly  declares  that  a  license  tax  may 
be  lawfully  imposed  on  a  telegraph  company 
for  the  right  to  do  business  within  the  borders 
of  the  municipalities  of  a  state.  The  power, 
of  course,  has  its  limitations,  and  must  be 
exercised  with  due  relation  to  the  company's 
interstate  business.  That  relation  is  always 
to  be  considered,  but  it  is  not  disposed  of  by 
the  simple  assertion  of  a  loss.  The  cause  of 
it  or  the  condition  of  it  is  to  be  considered. 
In  this  case  the  tax  is  $60  a  year.  It  cer- 
tainly cannot  be  said  that  it  is  repellent 
from  its  amount,  and  there  is  no  pretense 
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thai  its  imposition  '  is  a  disguised  attempt 
to  tax  interstate  commerce.'  The  Postal 
Company,  when  it  entered  the  city,  the 
ordinance  levying  the  tax  then  beinff  in  ex- 
istence, did  not  declare  against  its  legality, 
or  complain  of  its  detrimental  operation. 
Indeed,  for  the  privilege  of  entering  the  city 
it  subjected  itself  to  further  regulation, 
licensing,  and  taxing.  And  it  paid  the  tax 
from  that  time  until  1914.  The  allegation  in 
its  answer  that  it  paid  the  tax  '  through  the 
mistake  and  inadvertence  of  its  'clerical 
force '  we  are  not  disposed  to  accept,  without 
more,  as  an  explanation. 

"The  supreme  court  expressed  the  view 
that  mere  proof  of  loss  for  two  years,  which 
may  have  been  exceptional,  determined  noth- 
ing in  the  absence  of  a  showing  what  business 
was  available  to  the  company,  or  what 
facilities  it  had  or  used,  and  also  held  that, 
the  city  being  an  agent  of  the  state,  any 
deficit  arising  from  the  tax  imposed  on  the 
interstate  business  of  the  company  can  be 
prevented  from  becoming  a  burden  upon  the 
company's  interstate  business  by  an  appli- 
cation to  the  state  railway  commission  under 
the  provisions  of  §  7400,  for  an  increase  of 
its  intrastate  rates.  And  the  suggestion  is 
pertinent.  The  company,  as  we  have  seen, 
cites  I  7408  as  a  compulsion  upon  it  to  en- 
gage in  intrastate  business  and  at  designated 
rates.  From  the  rigor  of  the  requirement 
S  7409  provides  a  mode  of  relief,  and  until 
it  is  denied,  the  company  cannot  complain, 
under  the  circumstances  presented  by  this 
record.  In  other  words,  if  $  7408  is  im- 
perative upon  the  company  to  continue  intra- 
state business,  §  7409  affords  a  means  of 
obtaining  relief  from  burdensome  obedience. 
The  sections  are  counterparts.  If  submission 
to  §  7408  results  in  insufficient  revenue  and 
a  burden  upon  interstate  commerce,  it  is 
made  the  duty  of  the  railway  commission,  by 
§  7409,  upon  complaint  of  the  Postal  Com- 
pany, to  raise  the  intrastate  rate  '  fixed '  in 
I  7408.  No  attempt  to  secure  relief  under 
§  7409  appears  to  nave  been  made." 

(8)    Taxation   of   Corporation    Franchises 

(a)  Domestic  Corporations  (p.  694) 

A  state  franchise  tax  upon  a  domestic 
railway  company  does  not  contravene  the 
commerce  clause  of  the  Federal  Constitution 
merely  because  the  value  of  the  franchise 
taxed  is  derived  partly  from  the  fact  that 
the  corporation  does  interstate  business.  St. 
Louis-San  Francisco  R.  Co.  t.  Middlekamp, 
(1921)  256  U,  S.  — ,  41  S.  Ct.  489,  65  U.  S. 
( L.  ed. )  — ,  wherein  it  was  held  that  the  fran- 
chise tax  imposed  upon  domestic  corporations 
by  Mo.  Laws  1917,  pages  237-2^,  must,  in 
case  of  a  corporation  employing  only  a  part 
of  its  capital  within  the  state,  be  deemed  to 
be  intended  to  be  measured  by  the  proportion 
of  capital  stock  and  surplus  within  the  state, 
although  the  statute  says  that  "such  corpo- 
ration  shall    pay   an    annual   franchise   tax 


equal  to  %o  of  1  per  cent  of  its  capital  stock 
employed  in  this  state,"  since  these  words 
follow  words  laying  the  normal  tax  measured 
by  stock  and  surplus,  and  the  sentence  quoted 
continues:  ''And  for  the  purpoees  of  this 
act,  such  corporation  shall  be  deemed  to  have 
employed  in  this  state  that  proportion  of  its 
entire  outstanding  capital  stock  and  surplns 
that  its  property  and  assets  in  this  state 
bear  to  all  its  property  and  assets,  wherefter 
located." 

(b)  Foreign  Corporations   (p^  696) 

Tax  on  full  value  of  assets. —  Though  ths 
assets  of  a  foreign  railroad  company  in  a 
state  are  used  in  interstate  as  well  as  intra- 
state commerce,  the  laying  of  a  franchise 
tax  on  the  full  value  of  those  assets  is  not  a 
violation  of  the  Commerce  Clause  of  the  Con- 
stitution. State  V.  WiUiams,  (1920)  284 
Mo.  456,  2U  S.  W.  822. 

(13)  Taxation  of  Goods  from  Other  States 
or  Abroad  as  Property 

(b)  Taxation  of  Goods  in  Original  Packages 
as  Property  (p.  700) 

An  inspection  fee  which  is  so  in  excess  of 
the  cost  of  inspection  as  to  amount  to  a  tax 
is  held  to  be  imenforceable  as  against  goods 
intended  to  be  sold  in  the  original  muskages 
and  so  sold.  But  importations  which  are 
indefinitely  stored  within  the  state,  or  are 
resold  there  after  breaking  the  original  pack- 
ages, are  subject,  not  only  to  inspection,  but 
to  the  tax  imposed,  so  so<hl  as  the  interstate 
transportation  of  tJiem  is  ended.  Texas  Co. 
0.  Brown,  (N.  D.  Ga.  1920)  266  Fed.  577, 
wherein  the  court  said  in  the  case  of  such  a 
fee  imposed  on  oil:  "The  fact  that  such 
oils  nmst  inevitably  meet  the  tax  before  they 
can  be  used  otherwise  than  for  sale  in  the 
original  padcages  is  not  material.  This  is 
true  of  all  general  taxation.  If  there  is  no 
discrimination  because  of  their  being  im* 
ported,  they  pass  under  the  taxing  power  of 
the  state,  as  under  its  protection,  so  soon 
as  they  pass  out  of  interstate  oommeroe  by 
a  sale  or  breaking  of  the  original  packages 
by  the  importer,  or  by  indefinite  storage." 

(21)  Tax  on  Drummers,  Canvassers  and 
Sample  Peddlers 

(a)  In  General  (p.  709) 

To  the  same  effect  as  the  third  paragraph 
of  the  original  annotation,  see  Chicago  Por- 
trait Co.  f7.  Bellingham,  (W.  D.  Wash.  1920) 
270  Fed.  584. 

Vol.  X,  p.  765,  art.  1,  sec.  8. 

I.  General  Power  or  C^norbbs  Oybs 

COIITAOE    (p.  765) 

Power  to  punish  possession  of  dies^—  Msk- 

ing  the  conscious  and  willful  possession  with- 
out lawful  authority,  of  a  die  in  the  likeness 
or  similitude  of  one  used  or  designated  for 
making  genuine  coin  of  the  United  States, 
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&  criminal  offense,  as  was  done  by  Penal 
Laws,  I  169  [7  Fed.  Stat.  Ann.  (2d  ed.) 
729],  was  a  valid  exercise  by  Congress  of 
the  power  conferred  by  this  clause,  investing 
Congress  with  power  to  coin  money  and  regu- 
late the  value  thereof,  such  power  being  in 
no  wise  limited  by  the  following  clause  relat- 
ing to  the  punishment  for  counterfeiting. 
Baender  v.  Barnett,  (1021)  255  U.  S.  224, 
41  S.  Ct.  271,  65  U.  S.  (L.  ed.)  — ,  wherein 
the  court  said:  ''The  other  contention  ia 
that  the  clause  in  the  Constitution  empower- 
ing Congress  '  to  provide  for  the  punishment 
of  counterfeiting  the  securities  and  current 
coin  of  the  United  States,'  art.  1,  ft  8,  cl.  6, 
is  a  limitation  as  well  as  a  grant  of  power; 
that  the  act  which  the  statute  denounces 
is  not  counterfeiting,  and  therefore  that  Con- 
gress cannot  provide  for  its  punishment.  The 
contention  must  be  rejected.  It  rests  on  a 
misconoeptioQ  not  <»ily  of  that  clause,  but 
also  of  the  clause  investing  Gongress  with 
power  'to  coin  mcmey'  and  'r^ulate  the 
value  thereof,'  art.  1,  §  8,  cl.  6.  Both  have 
been  considered  by  this  court,  and  the  pur- 
port of  the  decisions  is  (1)  that  Congress 
not  only  may  coin  money  in  the  Hteral  sense, 
but  also  may  adopt  appropriate  measures, 
including  the  imposition  of  criminal  penal- 
ties, to  maintain  the  coin  in  its  purity,  and 
to  safeguard  the  public  against  spurious, 
simulate,  and  debased  coin;  and  (2)  that 
the  power  of  Congress  in  that  r^;ard  is  in 
no  wise  limdted  by  the  clause  relating  to  the 
punishment  of  counterfeiting.  United  States 
V,  Marigold,  9  How.  560,  567,  568,  13  L.  ed. 
257,  260,  261 ;  Legal  Tender  Cases,  12  Wall. 
457,  535,  536,  544,  545,  20  L.  ed.  287,  307, 
310.  It  hardly  njseda  statement  that,  in  the 
exertion  of  this  power,  the  conscious  and 
wilMng  possession,  without  lawful  authority, 
of  a  die  in  the  likeness  or  similitude  of  ona 
U0sd  or  designated  for  making  genuine  coin 
of  the  United  States,  may  be  made  a  crim- 
inal offense.  If  this  be  not  a  necessary,  it 
is  at  least  an  appropriate,  step  in  effectively 
suppressing  and  preventing  the  making  and 
use  of  illegitimate  coin." 

Vol.  X,  p.  783,  art.  1 ,  sec.  8. 

IV.   EXCLUSIVBNSSS    QfT   POWEB  TS    Ck>NGBES8 

(p.  786) 

Patent  rights  as  infringing  state  anti* 
tmst  laws. —  Private  monopolies  are  contrary 
to  the  genius  of  a  commercial  people,  and 
contracts  in  restraint  of  trade  are  not  looked 
upon  with  favor.  The  Constitution  of  the 
United  States,  however,  expressly  provides 
for  the  creation  of  monopolies  in  the  matter 
of  patent  rights,  trade-marks  and  copyright. 
Congress  has  legislated  under  this  provision, 
and  no  state  can  nullify  its  acts.  Coca-Cola 
Co.  f?.  State,  (Tex.  1920)  226  S.  W.  791, 
holding  that  conditions  attached  to  a  license 
to  mske  and  sell  a  patented  article  did  not 
infringe  a  state  anti-trust  law. 


Vol.  X,  p.  807,  art.  1,  sec.  8. 

IL  Exclusive  power  of  Congress  to  declare 
war  or  conclude  peace. 
III.  Effect  of  declaration  of  war. 

1.  In  general. 
XH.  Power  to  establish  military  tribunals  to 
try  civilians. 

II.  Exclusive  Powkb  or  Cokobbbs  to  De- 
cLijOE  Wab  OB  Conclude  Peace  (p.  808) 
Aa  to  termiaation  of  the  *" World  War" 
it  was  said:  "The  Congress  and  the  Presi- 
dent are  the  constitutional  judges  of  states 
of  war  and  peace  and  their  decisions  should 
be  abided  in  patience  by  people  and  courts.*' 
U.  S.  17.  Ctolesby  Grocery  Co.,  (N.  D.  Ga. 
1920)   264  Fed.  691. 

III.  Effect  or  Declabation  of  Wab 
1.  In  General  (p.  808) 
The  mere  existence  of  a  state  of  war  can- 
not suspend  or  change  the  operation  upon 
the  power  of  Congress  of  the  guaranties  and 
limitations  of  the  5th  and  6th  Amendments, 
as  to  delegating  legislative  power  to  courts 
and  juries,  penalizing  indefinite  acts,  and  de- 
priving citizens  of  the  right  to  be  informed 
of  the  nature  and  cause  of  accusations  against 
them.    U.  S.  i?.  L.  Cohen  Grocery  Co.,  (1921) 

255  U.  S.  81,  41  S.  Ct.  298,  65  U.  S.  (L.  ed.) 
— ,  14  A.  L.  R.  1045,  affir^ning  (E.  D.  Mo. 
1920)  264  Fed.  218.  See  to  the  same  effect, 
Tedrow  t?.  A.  T.  Lewis,  etc.,  (1921)  265 
U.  S.  98,  41  S.  Ct.  303,  66  U.  S.  (L.  ed.)  — ; 
Kinnane   r.    Detroit   Creamery   Co.,    (1921) 

256  U.  S.  102,  41  S.  Ct.  304,  65  U.  S.  (L. 
ed.)  — ;  Weed  v,  Lockwood,  (1921)  255  U. 
S.  104,  41  S.  Ct.  305,  65  U.  S.  (L.  ed.)  — , 
G.  S.  Willard  Co.  v.  Palmer,  (1921)  255 
U.  S.  106,  41  S.  Ct.  306,  66  U.  S.  (L.  ed.)  — ; 
Oglesby  Grocery  Co.  v.  U.  S.,  (1921)  255 
U.  S.  108,  41  S.  Ct.  306,  65  U.  S.  (L.  ed.) 
— .  See  also  Kennington  v.  Palmer,  (1921) 
266  U.  S.  100,  41  S.  Ct.  303,  65  U.  S.  (L. 
ed.)  — ;  Weeds  v.  U.  S.,  (1921)  255  U.  S. 
109,  41   S.  Ct  306,  65  U.   S.    (L.   ed.)    — . 

The  soldiers  and  sailors'  civil  relief  act 
(1918  Supp.  p.  810)  is  a  Intimate  exer- 
cise of  the  power  conferred  by  this  section. 
Pierrard  t?.  Hoch,  (1920)  97  Ore.  71,  184 
Pac.  494,  191  Pac.  328. 

XII.  Poweb   to   Establish   Militabt   Tbi- 
bunals  to  Tbt  Civilians  (p.  813) 

See  annotation  under  art.  1,  sec.  8,  p.  821, 
immediately  following. 

Vol.  X,  p.  821,  art.  1,sec.  8. 

Power  to  provide  for  trials  by  courti- 
martial. —  To  same  effect  as  original  anno- 
tation, see  U.  S.  V.  McDonald,  (E.  D.  N.  Y. 
1920)    265  Fed.  754. 

The  civil  courts,  on  habeas  corpus. — 'To 
same  effect  as  original  annotation,  see  U.  S. 
V,  McDonald,  (E.  D.  N.  Y.  1920)  265  Fed. 
754. 
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Vol.  X,  p.  838,  art.  1,  sec.  8. 

X.  State  JuBiSDicnoif 

1.  Judicial  and  Legislative    (p.   849) 

Jvriidictioii  of  ttate  court  over  action  by 
employee  in  federal  nitrate  plant. —  Congress 
having  taken  jurisdiction  of  Muscle  Shoals, 
and  having  adopted  a  Workmen's  Compensa- 
tion Act  [6  Fed.  Stat.  Ann.  (2d  ed)  282] 
which  has  been  held  to  apply  to  employees* 
of  companies  operating  nitrate  plants  at 
Muscle  Shoals,  a  state  court  has  no  juris- 
diction of  an  action  for  personal  injuries  by 
such  an  employee.  Webb  v,  J.  G.  White 
Engineering  Corp.,  (1920)  204  Ala.  429,  85 
So.  729. 

Vol.  X,  p.  852,  art.  1,  sec.  8. 

VI.  "To  Establish  Post  Offices  and  Post 
Roads"    (p.  861) 

Requiring  government  chauffeur  to  obtain 
■tate  license. — A  state  may  not  require  a 
postoffice  employee  to  cease  driving  a  gov- 
ernment motor  truck  in  the  transportation  of 
mail  over  a  post  road  until  he  shall  obtain 
a  license  by  submitting  to  examination  be- 
fore a  state  official  and  paying  a  fee.  John- 
son V.  Maryland,  (1920)  254  U.  S.  51,  41 
S.  Ct.  16,  05  U.  S.  (L.  ed.)  — ,  wherein  the 
court  said:  ''The  cases  upon  the  regula- 
tion of  interstate  conuuerce  cannot  be  relied 
upon  as  furnishing  an  answer.  They  deal 
with  the  conduct  of  private  persons  in 
matters  in  which  the  states  as  well  as  the 
general  government  have  an  interest,  and 
which  would  be  wholly  under  the  control  of 
the  states  but  for  the  supervening  destina- 
tion and  the  ultimate  purpose  of  the  acts. 
Here  the  question  is  whether  the  state  can 
interrupt  the  acts  of  the  general  govern- 
ment itself.  With  regard  to  taxation,  no 
matter  how  reasonable,  or  how  universal  and 
undiscriminating,  the  state's  inability  to  in- 
terfere has  been  regntrded  as  established  since 
M'CuUoch  p.  Maryland,  4  Wheat.  316,  4  L. 
ed.  579.  The  decision  in  that  case  was  not 
put  upon  any  consideration  of  degree,  but 
upon  the  entire  absence  of  power  on  the 
part  of  the  states  to  touch,  in  that  way, 
at  least,  the  instnmientalities  of  the 
ITnited  States  (4  Wheat.  429,  430),  and 
that  is  the  law  to-day.  Farmers  &  M.  Sav. 
Bank  r.  Minnesota,  232  U.  S.  516,  525,  520, 
68  L.  ed.  706,  711,  34  Sup.  Ct.  Rep.  354. 
A  little  later  the  scope  of  the  proposition 
as  then  understood  was  indicated  in  Osborn 
V.  Bank  of  the  United  SUtes,  9  Wheat  738, 
867,  6  L.  ed.  204,  234:  "Can  a  contractor 
for  supplying  a  military  post  with  provisions 
be  restrained  from  making  purchases  within 
any  state,  or  from  transporting  the  pro- 
visions to  the  place  at  which  the  troops 
were  stationed?  Or  could  he  be  fined  or 
taxed  for  doing  so?  We  have  not  yet  heard 
these  questions  answered  in  the  affirmative." 
In  more  recent  days  the  principle  was  ap- 


plied when  the  governor  of  a  soldiers*  borne 
was  convicted  for  disregard  of  a  state  law 
concerning  the  use  of  oleomargarin,  while 
furnishing  it  to  the  inmates  of  the  home  as 
nart  of  their  rations.  It  was  said  that  the 
federal  officer  was  not  "subject  to  the  juris- 
diction of  the  state  in  regard  to  those  very 
matters  of  administraticm  which  are  thus 
approved  by  the  federal  authority."  Ohio 
V,  Thomas,  173  U.  6.  276,  283,  43  L.  ed. 
699,  701,  19  Sup.  Ct.  Rep.  453.  It  seema 
to  us  that  the  foregoing  decisiona  establish 
the  law  governing  this  case. 

"  Of  course,  an  employee  of  the  United 
States  does  not  secure  a  general  immunity 
from  state  law  while  acting  in  the  course  of 
his  employment.  That  was  decided  long  ago 
by  Mr.  Justice  Washington  in  United  States 
V.  Hart,  Pet.  C.  C.  390,  Fed.  Ca^.  No. 
15,316;  5  Ops.  Atty.  Gen.  554.  It  very  well 
may  be  that,  when  the  United  States  has  not 
spoken,  the  aubjectioD  to  local  law  would 
extend  to  general  rules  that  might  affect 
incidentally  the  mode  of  carrying  out  the 
employment, —  as,  for  instance,  a  statute  or 
ordinance  regelating  the  mode  of  turning  at 
the  corners  of  streets.  Com.  r.  Classon,  229 
Mass.  329,  L.R.A.1918C,  939,  118  N.  £.  653. 
This  might  stand  on  much  the  same  footing 
as  liability  under  the  common  law  of  a  state 
to  a  person  injured  by  the  driver's  negligence. 
But  even  the  most  unquestionable  and  moat 
universally  applicable  of  state  laws,  such 
as  those  concerning  murder,  will  not  be 
allowed  to  control  the  c<»iduct  of  a  marshal 
of  the  United  States,  acting  under  and  in 
pursuance  of  the  laws  of  the  United  States. 
Re  Neagle,  135  U.  S.  1,  34  L.  ed.  55,  10 
Sup.  Ct  Rep.  658. 

"  It  seems  to  us  that  the  immunity  of 
the  instruments  of  the  United  States  from 
state  control  in  the  pwformance  of  their 
duties  extends  to  a  requirement  that  they 
desist  from  performance  until  they  satisfy 
a  state  officer,  upon  examination,  that  they 
are  competent  for  a  necessary  part  of  them, 
and  pay  a  fee  for  permissicm  to  go  on.  Such 
a  requirement  does  not  merely  touch  the 
government  servants  remotely  by  a  general 
rule  of  conduct ;  it  lays  hold  of  them  in  their 
specific  attempt  to  obey  orders,  and  requires 
qualifications  in  addition  to  those  that  the 
government  has  pronounced  sufficient.  It  is 
the  duty  of  the  department  to  employ  per- 
sons competent  for  their  work,  and  that  duty 
it  must  be  presiuned  has  been  performed. 
Keim  v.  United  States,  177  U.  S.  290.  293, 
44  L.  ed.  774,  775,  20  Sup.  Ct  Rep.  574.' 


ft 


Vol.  X,  p.  892,  art.  1,  sec.  9. 

Transportation  of  intoxicating  liqvor  into 
ttate. —  The  want  of  merit  in  the  contention 
that  the  provision  of  the  Reed  Amendment 
of  March  3,  1917,  fi  5  (1918  Supp.  p.  394), 
prohibiting  the  transportation  in  interstate 
commerce  of  intoxicating  liquor  into  any 
state  whose  laws  forbid  Uie  manufacture  or 
sale  therein  of  such  liquor  for  beverage  pur- 
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poses  was  repugnant  to  this  section,  pro- 
hibiting any  regulation  of  commerce  which 
gives  a  preference  to  the  ports  of  one  state 
over  those  of  another,  was  held  to  be  so 
plainly  established  by  the  decisions  of  the 
Federal  Supreme  Court  and  the  authorities 
which  had  followed  those  decisions  as  to 
require  the  affirmance  on  motion  of  a  convic- 
tion for  a  violation  of  such  statute,  brought 
up  directly  from  a  federal  district  court  for 
review,  on  the  theory  that  the  law  was  un- 
constitutional for  that  reason.  Williams  r. 
U.  S.,  (1921)  255  U.  S.  336,  41  S.  Ct.  364, 
65  U.  S.   (L.  ed.)  — . 

Vol.  X,  p.  914,  art.  1,  sec.  10. 

II.  What  Constitutes  an  Ex  Post  Facto 

Law 

3.  LatDS   Relating    to   Crimea   and  Penalties 

(p.  918) 

To  same  effect  as  original  annotation,  see 
Bankers'  Trust  Co.  v.  State,  (Com.  1921) 
114  Atl.  104. 

Vol.  X,  p.  944,  art.  1,  sec.  10. 

II.  Police  powers 

1.  In  general. 
V.  Contracts  protected. 

14.  Charters  of  private  corporations 
as  contracts, 
a.  In  general, 
h.  Power    to    amend    char- 
ters. 

(2)   Reserved    power 
to  amend  or  re- 
peal charters, 
(a)   In    general, 
i.  Exemption  from  or  limi- 
tation of  taxation. 

17.  Of  railroad  companies. 

d.  Regulation    of    railroad 
rates. 

(2)  When  subject  to 
legislative        or 
municipal      con- 
trol. 
J.  Paving    part    of    street 
occupied  by   track. 

18.  Of  waterworks  companies. 

a.  Grant  of  franchise, 
f.  Condemnation     of     plant 
(new). 

19.  Of    lighting    companies. 

c.  Regulation     of     lighting 
rates. 
21.  Of  insurance  companies. 
VIII.  What  constitutes  impairment. 
1.  In  general. 

5.  Exemption  laws. 

6.  Stay  laws. 

13.  Power  to  change  remedy. 

a.  In  general. 

14.  Impairment  vel   non   in   sundry 

instances. 
IX.  Jurisdiction  of  federal  courts. 

1.  Existence  of  contract  and  ques- 
tion of  impairment. 


II.  Police  Powkrs 

1.  In  General  (p.  950) 

Arbitrary  ezerciae  of  power. —  Property 
rights  cannot  be  divested  by  an  arbitrary 
exercise  of  the  police  power.  Hirsh  v.  Block, 
(C.  A.  D.  C.  1920)  267  Fed.  614,  11  A,  L.  R. 
1238,  «S1. 

V.  CoNTBACTe  Peotected 

14.  OharierM    of    Private    Corporations    aa 

Contracts 

a.  In  Geiferal    (p.  996) 

Religious  todety. —  The  incorporation  and 
the  granting  of  a  charter  by  a  state  to 'a 
charitable  and  religious  society  constitute 
a  contract  between  the  society  and  the  state. 
Hence,  the  l^islature  may  not  subsequently 
enact  a  statute  suspending  such  charter  and 
all  corporate  powers  of  the  corporation  with- 
out impairing  the  obligation  of  such  con- 
tract in  violation  of  this  section.  In  re 
Opinion  of  Justices,  (Mass.  1921)  131  N.  E. 
29.  See  also  In  re  Opinion  of  Justices, 
(Mass.  1921)   131  K  E.  31. 

h.  Power  to  Amend  Charters 

(2)  Reserved    Power   to   Amend   or    Repeal 

Charters 

(a)  In  General   (p.  1005) 

International  bridge. —  Contract  obliga- 
tions of  a  bridge  company,  specially  incor- 
porated by  N.  Y.  Laws  1857,  chap.  753,  to 
build  a  railroad  bridge  over  the  Niagara 
river,  and  later  consolidated  with  a  similar 
Canadian  corporation,  pursuant  to  New  York 
and  Canada  statutes,  subject  to  all  the  duties 
of  each  of  the  consolidated  companies,  can- 
not be  said  to  have  been  impaired  uncon- 
stitutionally by  N.  Y.  Laws  1915,  chap.  666, 
amending  the  original  charter,  in  the  exercise 
of  the  state's  reserved  power  to  amend,  by 
requiring  the  construction  of  a  roadway  for 
vehicles  and  a  pathway  for  pedestrians  on 
that  part  of  the  bridge  within  the  jurisdic- 
tion of  the  state,  where  the  Canadian  char- 
ter, unlike  the  New  York  one,  made  the 
arrangements  for  foot  passengers  and  car- 
riages a  duty.  International  Bridge  Co.  v. 
New  York,  (1920)  254  U.  S.  126,  41  S.  Ct. 
66,  65  U.  S.  (L.  ed.)  —  {affirnUng  (1918) 
223  N.  Y.  137,  119  N.  E.  351),  wherein  it 
was  further  held  that  Congress,  by  author- 
ising, as  it  did  in  an  Act  of  June  30,  1870, 
the  building  of  a  bridge  over  the  Niagara 
river,  under  legislative  authority  from  the 
state  of  New  York,  subject  to  the  approval 
of  the  Secretary  of  War,  and  by  recognizing 
as  a  lawful  structure,  as  it  did  in  the  Act 
of  June  23,  1874,  the  bridge  as  constructed 
for  railroad  purposes  only,  did  not  assume 
such  control  of  the  bridge  as  to  prevent  the 
state,  in  the  exercise  of  its  reserved  right  to 
amend  the  bridge  company's  charter,  from 
requiring  the  luidition  of  a  roadway  for 
vehicles  and  a  pathway  for  pedestrians  on 
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that  part  of  the  bridge  within  the  jurisdic- 
tion of  the  state.  Also  it  was  held  that  the 
conveyance  to  the  United  States  for  a  public 
purpose  not  conneciod  with  the  administra- 
tion of  the  government  of  a  part  of  the  land 
under  a  bridge  constructed  over  the  Niagara 
river,  under  legislative  authority  from  the 
state  of  New  York,  did  not  affect  the  author- 
ity of  the  state  to  require,  in  the  exercise 
of  its  reserved  right  to  amend  the  bridge 
company's  charter,  the  addition  of  a  tomL- 
way  for  vehicle  and  a  pathway  for  pedes- 
trians  on   that   part   or  the  bridge   within 

the  jurisdiction  of  the  state. 

• 

i.  Exemption  From  or  Limitation  of  Taxa- 
tion   (p.   1017) 

A  decision  of  the  highest  court  of  New 
York  that  the  exemption  from  taxation  above 
a  specified  sum,  granted  to  the  Troy  Union 
Railroad  Company  by  N.  Y.  Laws  1853,  chap. 
462,  could  be  repealed  without  impairing 
contract  obligations,  cannot  be  said  to  be 
wrong,  in  view  of  the  general  attitude  of  the 
courts  toward  claims  of  exemption,  adverted 
to  by  the  state  court,  and  of  the  fact  that  a 
subsequent  agreement  shows  that  the  parties 
concerned  did  not  suppose  that  they  had  an 
irrevocable  grant,  and  especially  the  fact 
that  the  state  Constitution  in  force  in  1863 
provided  in  art.  8,  S  1,  that  all  general  laws 
and  special  acts  passed  pursuant  to  that  sec- 
tion might  be  altered  or  repealed.  New 
York  r.  Mealv.  (1920)  254  U.  S.  47.  41  S. 
Ct.  17,  65  U.  S.  (L.  ed.)  47.  affirming  (1918) 
224  N.  Y.  187,  120  N.  E.  165. 

17.  Of  Railroad  Companies 

d.  Kegulation  of  Railroad  Rates 

(2)  When  Subject  to  Legislative  or  Munici- 
pal Control   (p.  1047) 

Power  of  state  to  change  rates.—  Where 
neither  the  constitution  of  a  state  nor  any 
of  its  statutes  has  given  to  a  city  of  the 
state  the  authority  to  make  an  inviolable 
contract  with  any  railroad  with  reference  to 
the  rates  of  fare  which  it  shall  charge  pas- 
sengers, such  a  ootitract  by  a  city  with  a 
railroad  company  is  not  binding  on  the  state. 
Hence,  an  order  of  the  public  utilities  com- 
mission, as  agent  of  the  state,  permitting 
the  company  to  increase  its  fares  does  not 
violate  this  section.  Hoyne  17.  Chicago,  etc., 
Kl.  R.  Co.,  (1920)  294  111.  413,  128  N.  E. 
587. 

j.  Paving  Part  of  Street  Occupied  by  Track 

(p.  1062) 

Requiring  railroad  to  maintain  highway 
at  crossing  does  not  violate  this  section. 
Chicago,  etc,  R.  Co.  v.  Taylor,  (1920)  79 
Okla.  142,  192  Pac.  349  (rule  applied  to 
railroad  holding  right  of  way  by  federal 
graat). 


18.  Of  Watertooi'ks  Companiet 

a.  Grant  of  Franchise  (p.  1054) 

To  same  effect  as  original  annotation, 
Greensburg  Water  Co.  9.  Lewis,  (Ind.  1920) 
128  N.  E.  103,  wherein  it  was  held  that  where 
the  company  surrendered  its  franchise  under 
a  statute  giving  an  indeterminate  permit  to 
increase  its  rates,  a  subsequent  amendment 
of  such  statute  whereby  it  was  sought  to  im- 
pose  certain  burdensome  conditions  on  the 
company  was  void  as  contravening  this  sec- 
tion. 

f.  Condemnation  of  Plant   (new) 

Municipal  condemoation  under  the  Public 
Utilities  Law  of  a  water  plant  operating  un- 
der a  state  franchise,  does  not  impair  the 
obligation  of  a  contract.  Superior  Water, 
etc.,  Co.  t?.  Superior,  (Wis.  1921)  183  N.  W. 
254. 

19.  Of  Lighting  Companies 

c.  Regulation  of  Lighting  Rates  (p.  1062) 

An  act  granting  a  public  utility  commis- 
sion power  to  make  rates  which  public  utility 
corporations  may  charge  is  not  uncon^titu- 
tionel.  And  the  fact  that  the  effect  of  an 
order  permitting  a  public  utility  corporation 
to  increase  its  rate  would  be  to  nullify  a 
contract  theretofore  entered  into  by  the  par- 
ties does  not  make  the  order  obnoxious  to 
the  constitutional  provision  prohibiting 
states  to  enact  laws  impairing  the  obligation 
of  contracts.  Public  Utilities  Commission  r. 
Wichita  R.,  etc.,  Co.,  (C.  C.  A.  8th  Cir.  1920) 
268  Fed.  37. 

Regulating  rates  fixed  by  a  contract  is  nM 
a  violation  of  this  clause,  though  the  public 
utilities  law  under  which  the  regulation  was 
made  was  passed  subsequent  to  the  contract. 
U.  S.  Smelting,  etc.,  Co.  v.  Utah  Power,  etc, 
Co.,  (Utah  1921)  197  Pac.  902. 

21.  0/  Insurance  Companies    (p.    1064) 

Incontestable  and  suicide  clavtet  in  poficiei 
of  life  insurance  which  exclude  suicide  as  a 
defense  when  committed,  sane  or  insane,  after 
a  period  respectively  of  one  and  two  years 
from  the  issuance  of  the  policies,  will  not  be 
deemed  as  against  public  policy  unless  the 
state  concerned  adopts  a  different  view. 
Northwestern  Mut.  L.  Ins.  Co.  r.  Johnson, 
(1920)  254  U.  S.  96,  41  S.  Ct  47,  65  U.  S. 
(L.  ed.)  — . 

Prescribing  who  shall  be  agents  of  insurer. 
^— A  state  statute  providing  that  any  person 
who  acts  for  an  insurance  company  in  the 
making  of  a  contract  of  insurance  or  the  ad- 
justment of  a  loss  shall  be  the  agent  of  the 
insurer  does  not  violate  this  section.  Globe, 
etc..  F.  Ins.  Co.  v.  Walker,  (1920)  160  Ga. 
163,  103  S.  £.  407. 

VIII.  What  0)nhtitdtb8  iMPAnMsiiT 

1.  In  General  (p.  1113) 

Provision  in  Workmen's  Compeaaation 
Law  prohibiting  employers  making  direct 
pa3rment  to  injured  employees  from  iadtmni- 


Art.  z,  §  xo 
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fying  themMlvet  by  insurance. — A  ruling  of 
a  state  industrial  commission,  justified  or  de- 
manded by  a  change  in  the  state  law,  by 
which  the  commission,  revoking  its  previous 
discretionary  action,  'declares  that  no  em- 
ployers shall  be  permitted  to  pay  or  furnish 
directly  to  injured  employees  or  to  the  depend- 
ents of  killed  employees  the  compensation 
and  benefits  provided  for  in  the  State  Work- 
men's Compensation  Law  if  such  employers, 
by  contract  or  otherwise,  shall  provide  for 
the  insurance  of  the  payment  bv  them  of  such 
compensation  and  benefits,  or  shall  indemnify 
themselves  against  loss  sustained  by  the  di- 
rect payment  thereof,  does  not  unconstitu- 
tionally impair  the  obligations  of  insurance 
contracts  entered  into  upon  the  faith  of  the 
previous  ruling  of  the  commission.  Thornton 
r.  Duffy,  (1920)  254  U.  S.  361,  41  S.  Ct. 
137,  65  U.  S.  (L.  ed.)  — ,  afflrtMng  (1918) 
99  Ohio  St.  120,  124  N.  E.  54. 

Changing  franchise  rates. — An  act  confer- 
ring power  on  a  state  corporation  commission 
to  change  the  franchise  rates  for  water, 
power,  and  electricity  existing  between  mu- 
nicipalities and  public  utilities,  is  not  repug- 
nant to  the  provisions  of  the  state  and  fed- 
eral Constitutions,  prohibiting  the  passage 
of  any  law  impairing  the  obligation  of  con- 
tracts. Camden  r.  Arkansas  Light,  etc.,  Co., 
(1920)  145  Ark.  205,  224  S.  W.  444. 

5.  Exemption  Latoa  (p.  1118) 

Exemption  from  liability  for  debts  of 
avails  of  life  insurance. — A  state  statute  ex- 
empting from  liability  for  debts  of  the  as- 
sured the  avails  of  insurance  upon  his  life, 
when  payable  to  his  estate,  violates  the  con- 
tract clause  of  the  Federal  Constitution  in 
so  far  as  it  uiidertakes  to  exempt  the  proceeds 
of  policies  taken  out  prior  to  the  passage  of 
that  act  from  antecedent  debts.  Minden 
Bank  v.  Clement,  (1921)  256  U.  S.  126,  41 
S.  Ct.  408,  55  U.  8.  (L.  ed.)  — ,  reversing 
(1920)   146  La.  385,  83  So.  664. 

6.  Fftay  Laws  (p.  1120) 

Legislation  suspending  right  of  landlord  to 
recover  possession  of  leased  premises. —  See 
annotation  under  Vol.  XI,  p.  616,  amend.  14, 
sec.  1,  see  infra,  p.  850. 

13.  Power  to  Change  Remedy 

a.  In  General  (p.  1129) 

A  state  statute  providing  for  arbitration 
of  controversies  arising  between  the  parties 
to  a  contract,  when  such  a  stipulation  is 
made  therein,  and  prescribing  the  procedure 
for  the  arbitration  proceedings,  strengthens 
rather  than  impairs  the  obligations  of  the 
contract  and  does  not  violate  this  section. 
Berkovit?  v.  Arbib,  (1921)  230  N.  Y.  261, 
130  N.  £.  288. 

14.  Impairment  Vel  Non  in  Sundry  Jnttancea 

(p.  1137) 

.Invalidating  contract  against  liability  for 
negligence. — A    statute    invalidating    provi- 


sions in  leases  exempting  a  railroad  com- 
pany from  liabilitv  for  fire  damage  to  build- 
ings erected  on  the  right  of  way  does  not 
impair  the  obligation  of  a  contract  thoneh 
it  is  applicable  to  leases  existing  at  the 
time  of  its  enactment,  the  statute  being  a 
police  regulation.  MtntL  Ins.  Co.  t*.  Chicago 
Great  Western  R.  Co.,  (la.  1920)  180  N.  W. 
649. 

Forbidding  discharge  of  employee  for  cer- 
tain cause. — A  statute  which  forbids  the  dis- 
charge of  an  employee  because  such  employee 
has  testified  before  the  industrial  welfare 
commission  regarding  the  terms  and  condi- 
tions of  his  employment  does  not  infringe 
this  section.  Poye  v.  State,  (Tex.  1921)  230 
S.  W.  161,  wherein  the  court  said: 

"  It  must  be  borne  in  mind  that  every 
contract  entered  into  between  our  citisens 
includes,  as  a  necessary  part  thereof,  the 
written  law  of  the  land;  and  that  such  eon- 
tracts  are  viewed  and  construed  as  embody- 
ing not  only  the  expressed  will  of  the  par- 
ties, but  also  the  provisions  of  such  laws. 
It  must  be  concluded,  theref(Mre,  that  when 
appellant  employed  Bessie  Lee  he  knew  that 
she  might  be  called  to  testify  before  the  said 
welfare  commission,  and  that  in  such  event 
the  law  had  written  into  their  contract  that 
he  had  no  right  to  discharge  her  for  giving 
such  testimony.  This,  then,  being  a  part  of 
the  contract  of  employment,  no  ground  ap- 
pears for  holding  that  a  law  punishing  ap- 
pellant for  his  violation  of  this  part  of  said 
contracfb  by  discharging  her  impairs  or 
changes  the*  obligation  of  such  contract." 

Increasing  the  liability  of  stockholders  for 
corporate  debts  does  not  impair  the  obliga- 
tion of  a  contract.  Blytheville  Bank  v.  State, 
(1921)    148  Ark.  504,  230  S.  W.  650. 

IX.   JUBISDICTION   OF   FeDEBAL   COUBTS 

1.  ExtMtence  of  Contract  and  Que»tion  of  Im^ 
pairment   (p.  1140) 

Lean  towards  construction  by  state  court 
in  case  of  doubt. —  To  the  same  effect  as  the 
original  annotation,  see  New  York  v.  Mealy, 
(1920)  254  U.  S.  47,  41  S.  Ct.  17,  65  U.  S. 
(L.  ed.)  — ,  affirming  (1918)  224  N.  Y.  187, 
120  N.  E.  165. 

Voi.X,p.  1146,  art.  1,sec.  10. 

II.  When  goods  lose  character  as  imports 

or  domestic  character. 
III.  Power  of  state  to  tax. 
1.  In  general. 

1 1.' -When  Goods   Lose  Chabacteb  ab  Ik- 
P0BT8  OR  Domestic  Character  (p.  1148) 

Sale  within  the  state  destroys  the  status 
of  goods  as  imports  and  a  tax  may  be  laid  on 
the  bills  receivable  and  credits  resulting  from 
the  sale.  Krauss  Bro3.  Lumber  Co.  v.  Board 
of  Assessors,  (1921)  148  La.  1067,  88  S 
397. 
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III.  Power  of  State  to  Tax 

1.  In  General  (p.  1149) 

Taxation  of  creditt  and  bills  receivable  re- 
sulting from  the  sale  by  a  resident  of  goods 
brought  from  without  the  state  is  not  a  vio- 
lation of  this  section.  Krauss  Bros.  Lumber 
Go.  V.  Board  of  Assessors,  (1921)  148  La. 
1057,  88  So.  397. 

Vol.  X,  p.  1158,  art.  1,  sec.  10. 


IV.   "  AOBEEMEITT  "  OB  "  Ck)MPACT 


M 


2.  As  to  a  Boundary  Line  (p.  1167) 

Relocating  and  marking  old  boundary  line. 
"-  The  consent  of  Congress  under  this  section 
IB  not  necessary  where  no  new  boundary  line 
between  states  is  established  but  the  old  one 
merely  relocated  and  marked.  Blaine  v.  Mur- 
phy, (D.  C.  Mass  1920)  265  Fed.  324. 

Vol.  XI,  p.  1,art.  2,  sec.  1. 

Power  of  President  to  prevent  landing  of 
cable. — The  President  has  no  power  to  pre- 
vent the  landing  by  a  domestic  corporation  of 
a  cable  from  a  foreign  country.  U.  S.  t;.  West- 
ern Union  Tel.  Co.,  (S.  D.  N.  Y.  1921)  272 
Fed.  311. 


Vol.  XI,  p.  5,  art.  2,  sec  1 . 

Validity  of  state  statute  permitting  ab- 
sentee voting. — ^As  the  manner  of  making  the 
appointment  oi  presidential  electors  is  left 
by  this  article  and  R.  S.  sec.  131  [8  Fed 
Stat.  Ann.  (2d  ed.)  258]  to  the  legislature 
of  each  state,  there  can  be  no  constitutional 
objection  to  absentee  voting  in  their  election. 
In  re  Opinion  of  Justices,  (K.  H.  1921)  113 
Atl.  293. 

Vol.  XI,  p.  72,  art.  3,  sec.  1. 

IT.   JlTDICflAr.  POWEB  TO  BE  VESTED  IN  COURTS 
ESTABUSHED  BT  COKORESS    (p.  74) 

"The  Supreme  Court  is  without  jiurisdic- 
tion  to  review  the  judgments  or  findings  of 
an  inferior  federal  court  in  a  case  in  which 
the  Supreme  Court  would  have  no  power  to 
enforce  its  judgments,  because  the  third 
article  of  the  Constitution,  section  1  provides 
that  '  the  judicial  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,  and  in 
such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish,'  and 
the  review  by  the  Supreme  Court  of  findings 
or  judgments  in  cases  in  which  it  could  not 
enforce  its  judgments  is  not  the  exercise  of 
this  judicial  power  granted  to  it  by  the  Con- 
stitution. The  Supreme  Court,  however,  is 
the  only  court  whose  jurisdiction  is  thus 
fixed^  and  limited  by  the  Constitution.  The 
other  courts  of  the  United  States  .  .  .  are 
ordained  and  established  and  their  jurisdic- 


tion is  fixed  by  the  acts  of  Congress, 
a»  was  said  in  the  leading  case  (117  U.  S. 
699)  by  Chief  Justice  Taney,  Congress  nsr 
undoubtedly  establish  tribunals  with  special 
powers  subject  to  the  supervision  of  the  hesd 
of  an  executive  department."  HarriMoi  c. 
Moncravie,  (C.  C.  A.  8th  Cir.  1920)  264  Fed. 
776. 

Vol.  XI,  p.  95,  art.  3,  sec.  2. 

II.  ExEBdSB  OF  Jurisdiction  as  DEPcnmi 

ON  Statutes 

2.  Inferior  Courta 

a.  In  General     (p.  99) 

As  to  the  inferior  federal  courts  this  '  pro- 
vision of  the  Constitution  is  not  self-execut- 
ing or  automatically  operative.  It  was  left 
to  Congress  to  distribute  the  judicial  power 
among  them  and  to  prescribe  the  extent  and 
the  means  of  its  exercise."  In  re  Higdos, 
(E.  D.  Mo.  1920)    269  Fed.   150. 


Vol.  XI,  p.  1 68,  art.  3,  sec.  2. 

VI.  Waiver  of  jury  trial. 
VII.  "  Where  the  said  crimes  shall  have  been 
committed." 
2.  Boundary  of  state  a  questioD  of 
fact. 


VI.  Waiver  op  Jury  Trial  (p.  172) 

Consent  to  trial  by  eleven  jnrors  where  s 
juror  falls  sick  during  the  trial  is  not  in- 
validated by  this  provision.  State  9. 
Browman,  (la.  1921)  182  K  W.  823, 

VII.  "  Where  the  Said  Climbs  Shaix  Hatx 
Been  Committed" 

2.  Boundary    of   State  a   Question   of  Fact 

(p.    173) 

Bringing  stolen  goods  into  state. — A  state 
statute  making  it  a  criminal  offense  for  per- 
sons to  bring  into  the  state  property  felo- 
niously stolen  without  its  limits,  does  not 
violate  this  section  by  providing  for  the 
punishment  of  a  crime  committed  in  a  foreign 
sUte.  State  «.  Israel,  (N.  J.  1921)  114 
Atl.  314. 


Vol.  XI,  p.  175,  art.  3,  sec  3. 

I.  Power  of  (Donoress  Limited  (p.  176) 

Effect  on  power  of  states. —  The  constito- 
tional  definition  of  treason  does  not  deprive 
the  states  of  the  power  to  enact  statutes  in- 
tended to  prevent  the  teaching  of  crime,  sedi- 
tion, violence  or  intimidation  as  a  means  of 
destroying  the  present  social  order.  State  «. 
Hennessy,  (Wash.  1921)  195  Pac.  211 
(sustaining  statute  against  criminftl 
syndicalism.) 


Art.  4,  §  I 
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Vol.  XI,  p.  185,  art.  4,  sec.  1. 

III.  To  judicial  proceedings. 

9.  Effect  of  foreign  judgment, 
e.  Conclusive  on  the  merrits. 
k.  No  priority,  privilege  or  lien. 
7.  [10]  Defenses  that  may  be  set  up 
in  suit  on  foreign  judg- 
ment, 
a.  Want  of  jurisdiction. 
(1)   In  general. 

(3)  FacU  necessary  to  give 

jurisdiction. 

(4)  Record  not  conclusive. 

(5)  Must    be    evidence    of 

want  of  jurisdiction. 

(6)  Service  of  process. 

(a)  Personal  service 
or     voluntary 
appearance, 
(c)  Service  of  proc- 
ess while  tem- 
porarily in  the 
state. 
9.  [12]  Judgments     in      particular 
cases  conclusive  vel  non. 

e.  Relating    to    marriage    and 

divorce. 

(1)  In   graieral. 

(3)  Divorce  obtained  upon 

substituted  service. 
( 5 )   Custody  of  the  children. 

f.  Confession  of  judgment. 

ni.  To  JimiciAL  PBocnsBDnros 

9.     Effect  of  Foreign  Judgment 

e.  Conclusive  on  the  Merits   (p.  195) 

Foreign  probate  of  will  cannot  be  attacked 
for  irregularities.  Grignon  v.  Shope,  (Ore. 
1921 )  197  Pac.  317. 

k.  No  Priority,  Privilege  or  Lien  (p.  199) 
What  status  accorded  to  foreign  judgment. 
— ^This  provision  does  "not  make  the  judg- 
ments of  the  states  domestic  judgment  to 
all  intents  and  purposes,  but  only  gives  a 
general  validity,  faith  and  credit  to  them  as 
evidence. 

"No  execution  can  be  issued  upon  such 
judgments  without  a  new  suit  in  the  tribunals 
of  other  states,  and  they  enjoy,  not.  the  right 
of  priority  or  privilege  or  lien  which  they 
have  in  the  state  where  they  are  pronounced, 
but  that  only  which  the  lex  fori  gives  to 
them  by  its  own  laws,  in  their  character  of 
foreign  judgments."  State  v,  Dunn  (1921) 
148  La.  460,  87  So.  236,  folUming  Cole  v. 
Cunningham,  133  U.  S.  107,  Itf  S.  Ct.  269, 
33  U.  S,    (L.  ed.)   638. 

7.  [10]  Defenses  that  May  Be  Set  up  in 
Suit  on  Foreign  Judgment. 

a.  Want  of  Jurisdiction. 

(1)  In  General   (p.  200.) 

To  same  effect  as  original  annotation  see 
Gordon  v.  Hillman,  (Cal.  App.  1920)  191 
Pac  62. 


(3)    Facts    Necessary    to   Give   Jurisdiction 

(p.  202) 

Right  of  inquiry  as  to  jurisdiction  of  court 
rendering  judgment. —  "  The  fundamental  and 
obvious  limitation  upon  the  power  of  the 
courts  of  one  state  to  render  a  judgment 
binding  upon  those  of  another  state  is  the 
one  that  the  former  shall  have  jurisdiction 
of  the  parties  and  of  the  subject-matter  upon 
which  they  have  pronounced  an  adjudication, 
and,  as  a  necessary  corollary  to  this,  that 
the  courts  of  the  state  in  which  the  first 
judgment  is  pressed  as  a  controlling  adju- 
dication shall  have  the  right  to  investigate 
and  ascertain  whether  the  court  rendering 
the  judgment  did  have  such  jurisdiction.'^ 
Hanna  v.  Stedman,  (1921)  230  N.  Y.  326» 
130  N.  £.  566. 


(4)    Record   Not   Conclusive    (p.    202) 

"  It  is  thoroughly  settled  that  the  con- 
stitutional provision  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the 
judicial  proceedings  of  other  states  does  not 
preclude  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  judgment  is  rendered 
over  the  subject-matter,  or  the  parties 
affected  by  it,  or  into  the  facts  necessary  to 
give  such  juriediction."  Mulcahy  r.  Rich- 
nun,  (E.  D.  Pa.  1920)  205  Fed.  733. 

(6)  Must  Be  Evidence  of  Want   of   Jurit- 
diction    (p.  203) 

A  foreign  judgment  appointing  a  guardian 
for  an  insane  person  will  be  given  full  faith 
and  credit,  in  the  absence  of  a  showing  of 
want  of  jurisdiction.  In  re  Baxter,  (la. 
1921)  182  N.  W.  217. 

(6)    Service    of    Process 

(a)  Personal  Service  or  Voluntary  Appear* 

ance  (p.  203) 

No  service  or  appearance. —  This  section 
has  no  application  to  a  judgment  of  an 
action  rendered  against  one  of  several  joint 
obligors,  who  was  a  nonresident  of  the  state 
and  had  no  notice  or  knowledge  of  the  pen- 
dency of  the  action,  and  did  not  appear 
therein.  National  Surety  Co.  r.  Love, 
(Neb.  1920)   178  N.  W.  917. 

A  divorce  decree  rendered  on  constructive 
se^ce  is  open  to  attack  in  another  state. 
Davis  t?.  Davis,  (Colo.  1921)  197  Pac.  241. 


(c)  Service  of  Process  While  Temporarily  in 
the  State  (p.  204) 

Agent  of  foreign  corporation. —  Service  on 
the  agent  of  a  foreign  corporation  while 
temporarily  in  the  state  gives  no  jurisdic- 
tion and  full  faith  and  credit  need  not  be 
given  to  a  judgment  against  the  corporation 
rendered  on  that  service.  Haas-Phillips 
Produce  Co.  r.  Lee,   (Ala.  1920)   87  So.  200. 
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9.  [12]  Judgments  in  Particular  Cases  Con- 
clusive   Vel  Nan 

e.  Relating  to  Marriage  and  Diyorce 

(1)   In  General  (p.  212) 

CoBCliisiyenesa  of  foreign  divorce  decree. — 
A  divorce  decree  obtained  by  a  husband  in 
Nevada  while  an  action  by  his  wife  for  a 
separation  is  pending  in  New  York,  estab- 
lishes the  status  of  the  parties  as  to  the 
future  and,  in  so  far  as  the  issues  involved 
in  the  two  cases  are  the  same,  is  a  bar  to 
the  assertion  by  the  wife  in  the  latter  action 
that  her  living  apart  from  her  husband  in 
New  York  state  prior  to  the  Nevada  decree 
was  through  no  fault  of  hers,  and  was  not 
due  to  any  acta  or  conduct  on  her  part  that 

J'ustifled  a  separation  at  the  suit  of  her  hus- 
land  in  New  York.  Pearson  v,  Pearson, 
(1920)   230  N.  Y.  141,  129  N.  E.  349. 

(3)  Divorce     Obtained     upon     Substituted 
Service  (p.  213) 

To  same  effect  as  original  annotation,  see 
Parmelee  f>.  Hutchins,  (Mass.  1921)  131 
N.  E.  443,  wherein  it  was  held  that  where 
a  wife  obtained  a  decree  of  separation  in 
Massachusetts,  a  court  of  Illinois,  in  which 
state  the  husband  subsequently  acquired  a 
domicile,  could  not  properly  have  granted 
him  a  divorce  in  view  of  this  section  had 
the  Massachuaetta  decree  been  pleaded  in 
bar. 

(5)  Custody  of  the  Children  (p.  214) 

Decree  conclusive. — *"If  a  judgment  or 
decree  touching  the  custody  of  children  is 
rendered  by  a  court  of  competent  jurisdic- 
tion in  one  state,  such  court  being  possessed 
of  jurisdiction  of  both  the  subject-matter  and 
the  parties,  such  judgment  or  decree  is  res 
adjudicata  aa  to  all  matters  occurring  up  to 
.the  date  of  the  rendition  thereof,  and  is  en- 
titled to  full  faith  and  credit  in  any  other 
state  of  the  Union,  unless  it  be  subject  to 
impeachment  for  fraud  in  the  procuring 
thereof."  In  re  I^eete,  (1920)  20>5  Mo.  App. 
225,  223  S.  W.  962. 


f.  Confession  of  judgment   (p.  215) 

Full  faith  is  accorded  to  a  judgment  by 
confession  entered  on  warrant  of  attorney  in 
another  state  in  accordance  with  the  statutes 
thereof.  Ashby  r.  Manley,  (la.  1921)  im 
N.  W.  869. 


Vol.  XI,  p.  220,  art.  4,  sec.  2. 

I.  Not  applicable  to  acts  of  individuals. 
II.  Nature  of  privileges  and  immunities. 
6.  Of  citizens  of  state  whose  laws  are 
complained  of. 
a.  In  general. 
III.  Who  are  citizens. 

I.  Corporations   as  citizens. 


IV.  Legislation  affecting  privil^^s  and   im- 
munities. 

7.  Regulating    use   of   common    prop> 

erty  of  the  state, 
c  Prohibiting   nonresidents    graft- 
ing cattfe. 

8.  Right  to   sue. 

a.  In  general. 

I.  Not  Applioable  to  Acts  or  ImnrrDVAis 

(p.  222) 

Authority  of  Umted  States  to  pnniah  in- 
fractions by  individuals. —  The  United  States 
is  without  power  to  forbid  and  punish  in- 
fractions by  individuals  of  the  risht  of  citi- 
zens to  reside  peacefully  in  the  several 
states,  and  to  have  free  ingress  into  and 
egress  from  such  states.  Authority  to  deal 
with  such  wrongs  is  exclusively  within  the 
power  reserved  by  the  Federal  Constitution 
to  the  states.  U.  8.  r.  Wheeler,  (1920) 
264  U.  8.  281,  41  8.  Ct  133,  65  U.  8.  (L.  ed.) 
—,  {affirming  [D.  C.  Ariz.  1918]  254  Fed. 
611)   wherein  the  court  said: 

"  Undoubtedly  the  right  of  citizens  of  the 
states  to  reside  peacefully  in,  and  to  have 
free  ingress  into  and  egress  from,  the  sev- 
eral states,  had,  prior  to  the  Confederation, 
a  twofold  aspect:  (1)  As  possessed  in  their 
own  states,  and  (2)  as  enjoyed  in  virtue  of 
the  comity  of  other  states.  But  although 
the  Constitution  fused  these  distinct  rights 
into  one  by  providing  that  one  state  should 
not  deny  to  the  citizens  of  other  states  rights 
given  to  its  own  citizens,  no  basis  is  afforded 
for  contending  that  a  wrongful  prevention 
by  an  individual  of  the  enjoyment  by  a  citi- 
zen of  one  state  in  another  of  rights  pos- 
sessed in  that  state  by  its  own  citizens  was 
a  violation  of  a  right  afforded  by  the  Con- 
stitution. This  is  the  necessary  result  of 
article  4,  §  2,  which  reserves  to  the  several 
states  authority  over  the  suA>ject,  limited  by 
the  restriction  against  state  discriminatory 
action,  hence  excluding  Federal  authority 
except  where  invoked  to  enforce  the  limita- 
tion, which  is  not  here  the  case;  a  conclu- 
sion expressly  sustained  by  the  ruling  in 
United  States  v.  Harris,  106  U.  S.  629,  636, 
27  L.  ed.  290,  202,  1  8up.  Ct.  Rep.  601,  to 
the  effect  that  the  2d  section  of  article  4, 
like  the  14th  Amendment,  is  directed  alone 
against  state  action.  And  this  was  but  a 
summary  of  what  had  been  previously 
pointed  out  in  the  Slaughter-House  Cases, 
16  Wall.  36,  21  L.  ed.  394,  where,  in  dealing 
with  the  privileges  and  immunities  embraced 
bv  article  4,  |  2,  of  the  Constitution,  it  was 
observed  (p.  77) : 

** '  It  would  be  the  vainest  show  of  lean- 
ing to  attempt  to  prove  by  citations  of 
authority  that,  up  to  the  adoption  of  the 
recent  amendments,  no  claim  or  pretense 
was  set  up  that  those  rights  depended  on 
the  Federal  government  for  their  ezistenoe 
or  protection,  beyond  the  vetfiew  express 
limitations  which  the  Federal  Constitntion 
imposed  upon  the  states, —  such,  for  instaneSr 
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as  the  prohibition  agaiost  ex  post  facto 
lawB,  bills  of  attainder,  and  laws  impairing 
the  obligation  of  contracts.  But  with  the 
exception  of  these  and  a  few  other  restric- 
tions, the  entire  domain  of  the  privileges 
and  immunities  of  citizens  of  the  states,  as 
above  defined,  lay  within  the  constitutional 
and  legislative  power  of  the  states,  and  with- 
out that  of  the  Federal  government.' 

"•Nor  is  the  situation  changed  by  assum- 
ing  that,  aa  a  state  has  the  power,  by  de- 
priving its  own  citizens  of .  the  right  to  re- 
side peacefully  therein  and  to  free  ingress 
thereto  and  egress  therefrom,  it  may,  with- 
out violating  the  prohibitions  of  article  4 
against  discrimination,  apply  a  like  rule  to 
citizens  of  other  states,  and  hence  engender, 
outside  of  article  4,  a  Federal  right.  This 
must  be  so,  since  the  proposition  assumes 
that  a  state  could,  without  violating  the 
fundamental  limitations  of  the  Constitution 
other  than  those  of  article  4,  f  2,  enact 
legislation  incompatible  with  its  existence 
as  a  free  government,  and  destructive  of  the 
fundamental  rights  of  its  citizens;  and 
furthermore,  because  the  premise  upon  which 
the  proposition  rests  is  state  action,  and  the 
existence  of  Federal  power  to  determine  the 
repugnancy  of  such  action  to  the  Constitu- 
tion,—^ matters  which,  not  being  here  in- 
volved, are  not  disputed. 

"This  leads  us  furthermore  to  point  out 
that  the  case  of  Crandall  v.  Nevada,  6  Wall. 
95,  18  L.  ed.  745,  so  much  relied  upon  in 
the  argument,  is  inapplicable,  not  only  be- 
cause it  involved  the  validity  of  state  action, 
but  because  the  state  statute  considered  in 
that  case  was  held  to  directly  burden  the 
performance  by  the  United  States  of  its 
governmental  functions,  and  also  to  limit 
rights  of  the  citizens  crowing  out  of  such 
fmictions;  and  hence  it  also  follows  that 
the  observation  made  in  Twining  t\  New 
Jersey,  211  U.  S.  78,  97,  63  L.  ed.  »7,  105, 
29  6up.  Ct.  Rep.  14,  to  the  effect  that  it 
had  been  held  in  the  Crandall  Case  that  the 
privilege  of  passing  from  state  to  state  is 
an  attribute  of  national  citizenship,  may  here 
be  put  out  of  view  as  inapposite. 

"  With  the  object  of  confining  our  decision 
to  the  case  before  us,  we  say  that  nothing  we 
have  stated  must  be  considered  as  implying 
a  want  of  power  in  the  United  States  to  re- 
strain acts  which,  although  involving  ingress 
or  egress  into  or  from  a  state,  have  for  their 
direct  and  necessary  effect  an  interference 
with  the  performance  of  duties  which  it  is 
inoumbent  upon  the  United  States  to  dis- 
charge, as  illustrated  in  the  Crandall  Case, 
supra." 

II.  Nature  of  Pbivileges  and  Immunitdes 

6.  Of  Ciiutens   of   State    Whose   Lawa   Are 

Complained  Of 

a.  In  General   (p.  224) 

'  In  all  the  states,  from  the  beginning  down 
to  the  adoption  of  the  Articles  of  Confedera- 
tion, the  citizens  thereof  possessed  the  funda- 
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mental  right,  inherent  in  citizens  of  all  free 
governments,  peacefully  to  dwell  within  the 
limits  of  their  respective  states,  to  move  at 
will  from  place  to  place  therein,  and  to  have 
free  ingress  thereto  and  egress  therefrom^ 
with  a  consequent  authority  in  the  states  to 
forbid  and  punish  violations  of  this  funda- 
mental right.  The  authority  which  the  sev- 
eral states  possessed  prior  to  the  adoption  of 
the  Articles  of  Confederation  to  deal  with 
infractions  of  the  right  of  free  residence, 
ingress  and  egress,  was  reserved  to  the  states 
by  Article  4  of  such  Confederation,  with  a 
limitation  inhibiting  the  power  from  being 
used  to  discriminate.  The  limitation  as  to 
discrimination,  imposed  upon  the  several 
states  by  Article  4  of  the  Articles  of  Con- 
federation when  dealing  with  infractions  of 
the  right  of  free  residence,  ingress  and  egress, 
was  preserved  and  enforced  by  this  article 
and  section  of  the  United  States  Constitu- 
tion thus  necessarily  assuming  the  continued 
possession  by  the  states  of  the  reserved 
power  to  deal  with  this  subject.  U.  S.  v. 
Wheeler,  (1920)  264  U.  S.  28il,  41  6.  Ct. 
133,  fi5  U.  S.  (L.  ed.)  — ,  affirming  (D.  C. 
Ariz.  191S)  264  Fed.  611. 

The  right  to  practice  law  in  the  state 
courts  is  not  such  a  privilege  or  immunity 
as  is  contemplated  by  this  section.  Keeley 
V,  Evans,  (D.  C.  Ore.  1921)  271  Fed.  620. 

Act  affecting  right  of  nonresident  wife  to 
dower. —  The  legislature  having  the  power  to 
give  or  withhold  dower,  it  follows  that  it 
has  the  power  to  declare  the  manner  in  which 
the  dower  right  may  be  barred,  or  the 
grounds  upon  which  it  may  be  forfeited,  and, 
if  so,  it  has  the  right  to  provide  that  it  may 
be  barred  by  the  wife's  nonresidence  in  the 
state,  and  such  an  act  is  not  violative  of 
this  section.  Ferry  v.  Spokane,  etc.,  K.  Co., 
(C.  C.  A.  9th  Cir.  1920)  2«8  Fed.  117,  so 
holding  in  the  case  of  a  statute  providing 
that  ''A  woman  being  an  alien  shall  not  on 
that  account  be  barred  of  her  dower ;  and  any 
woman  residing  out  of  the  state  shall  be 
entitled  to  dower  of  the  lands  of  her  de- 
ceased husband  lying  in  this  state  of  which 
her  husband  died  seized."  To  the  same 
effect  see  Ferry  i\  Corbett,  (C.  C.  A.  9th 
Cir.   1920)    268  Fed.   120. 

ni.  Who  Abe  Citizens 

1.  Corporatione  as  Citisena    (p.  226) 

To  the  same  effect  as  original  annotatioil> 
see  Arizona  Commercial  Min.  Co.  €.  Iron 
Cap  Copper  Co.,  (1920)  236  Mass.  186,  l^B 
N.  E.  4. 

IV.  Leoislatioit  Atfectino  Pbivileoes  and 

Immunitibs. 
7.  Regulating   Use  of  X)ommon  Property  of 

the  .State 

c.  Proiiibiting    Nonresidents   Grazing   Cattle 

(p.  242) 

Requiring  a  license  to  graze  live  stock 
from  every  person  '*who  does  not  have  his 
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principal  live  stock  headquarters "  in  the 
state  or  own  in  fee  simple  land  in  the  state 
is  in  violation  of  this  section.  Hostetler  v. 
Harris,    (Nev.  1921)    lft7  Pac.  697. 

8.  Right  to  Sue 

a.  In  General  (p.  243) 

Enjoinins  suit  in  another  state. —  An  in- 
junction against  a  resident  restraining  him 
from  suing  in  another  state  for  the  purpose 
of  evading  the  exemption  law  of  the  state 
where  he  and  the  debtor  both  reside  does 
not  infringe  this  provision.  Kansas  City 
Rys.  Co.  i>.  McCardle,  (Mo.  1921)  232  S.  W. 
464. 

Vol.  XI,  p.  256,  art.  4,  sec.  2. 

VIII.  Absolute  right  to  demand  and  correla- 
tive duty  to  surrender. 
ZIV.  Write  of  habeas  corpus. 

VIII.  Absolute  Right  to  Demand  and  Cob- 

BELATIVB    DUTY   TO    SUBBENDEB    (p.    263) 

To  same  effect  as  original  annotation,  see 
Graves's  Case,  (1920)  236  Mass.  493,  12d  N. 
E.  867. 

Fugitive  under  conyiction  in  aaylum  state. 
— Where  a  demand  is  properly  made  by  the 
Governor  of  one  state  upon  the  Governor  of 
another,  for  the  surrender  of  a  fugitive,  the 
duty  so  to  do  is  not  absolute  and  unqualified, 
but  depends  upon  the  circumstances  of  each 
particular  case.  If  the  law  of  the  state  in 
which  asylum  has  been  sought  has  been  violat- 
ed by  the  fugitive,  and  he  has  been  convicted 
there,  and  is  undergoing  sentence,  the  de- 
mands of  the  law  thus  violated  may  be  first 
satisfied  before  obedience  to  the  constitution- 
al provision  to  surrender  him  arises.  State 
V.  Saunders,  (Mo.  1921)  232  S.  W.  973,  hold- 
ing however  that  the  asylum  state  may  waive 
its  prior  right  and  surrender  the  fugitive. 
See  this  case  for  a  discussion  as  to  the  effect 
of  the  waiver  as  a  pardon  of  the  offense  in 
the  asylum  state. 

XIV.  Wbits  or  Habeas  Cobpits  (p.  267) 

Faimeaa  of  trial  in  demanding  state. — The 
courts  will  not  on  ha^beas  corpus  review  the 
issuance  oi  a  warrant  for  the  rendition  of 
a  fugitive  on  the  contention  that  by  reason 
of  local  and  racial  prejudice  in  the  demand- 
ing state  the  fugitive  will  not  receive  a  fair 
trial.  Bw  p.  Ray,  (Mich.  1921)  183  N.  W. 
774. 

Vol.  XI,  p.  284,  art  4,  sec.  3. 

I.  Soverei^!^  power  over  acquired  territory. 
II.  Control   of  public  lands. 
1.  Power   of   Congress. 

a.  Power   of   Congress   exclusive, 
a.  Power  to  prevent  unlawful  oc- 
cupation. 


I.   SOVEBBIQI?    POWEB    OVEB    ACQITXBEO    TeRBI- 

TOBY     (p.    285) 

Philippine  laUndt. — As  to  the  power  of 
Congress  to  extend  the  provisions  of  the 
revenue  law  to  the  Philippine  Islands  it  is 
said:  "The  power  of  Congress,  in  the  im* 
position  of  taxes  and  providing  for  the  col- 
lection thereof  in  the  possessions  of  the 
United  States,  is  not  restricted  by  constitu- 
tional provision  (section  8,  article  1),  whieh 
may  limit  its  general  power  of  taxation  as 
to  uniformity  and  apportionment  when  leg- 
islating for  the  mainland  or  United  StatM 
proper,  for  it  acts  in  the  premises  under  the 
authority  of  clause  2,  section  S,  article  4,  of 
the  Constitution,  which  clothes  Congress  with 
power  to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States." 
Lawrence  v,  Wardell,  (C.  C.  A.  9th  Cir.  1921) 
273  Fed.  406. 

II.  OazmioL  OF  Public  I/AHds 

1.  Power  of  Congress 

a.  Power  of   Congress  Exclusive    (p.  286) 

Abandonment  by  government. —  It  ia 
broadly  stated  that  the  government  cannot 
abandon  its  property  without  an  act  of  Con- 
gress to  that  effect.  However  while  this  is 
the  law  in  so  far  as  it  applies  to  land 
the  title  to  which  has  been  acquired  or 
originally  vested  in  the  government,  it  does 
not  apply  to  property  in  which  the  govern- 
ment by  virtue  of  its  dominant  right  appro- 
priates a  mere  easement  for  purposes  more 
or  less  temporary  in  their  nature.  U.  S.  v. 
Pennsylvania,  etc.,  Dock  Co.,  (C.  C.  A.  6th 
Cir.  1921)  272  Fed.  839.  In  this  case  it  was 
contended  that  evidence  that  the  United 
States  failed  and  neglected  to  keep  a  pier  in 
repair  was  not  evidence  that  would  sustain 
a  finding  that  the  government  had,  in  any 
legal  sense,  abandoned  its  property. 

The  court,  however,  declared  that  "  in  this 
particular  case  the  appropriation  of  this 
submerged  strip  of  land  upon  which  to  con- 
struct a  government  pier  was  not  a  taking 
of  private  property  for  public  use  for  perman- 
ent purposes,  but  rather  the  mere  lawful 
exercise  of  a  governmental  power  for  the 
common  good." 

e.  Power   to    Prevent    Unlawful    Occapatlon 

(p.   290) 

Power  to  prohibit  obttmction  of  paaaag*. 
—  Congress  may  exercise  the  power  necessary 
for  the  protection  of  public  lands  including 
as  an  incident  the  prosecution  and  punish- 
ment of  persons  who  obstruct  passage  or 
transit  over  such  lands.  McKelvey  v.  U.  S., 
(C.  C.  A.  9th  Cir.  1921)  273  Fed.  410. 

Vol.  XI,  p.  309,  art.  5. 

Range  of  power  of  Congreaa  in  propoaiag 
amendments.—*  "An  examination  of  Article 
6  discloses  that  it  ia  intended  to  invest  Con- 
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gress  with  a  wide  range  of  power  in  propos- 
ing amendments.  Passing  a  provision  long 
sinoe  expired,  it  subjects  this  power  to  only 
two  restrictions:  one  that  the  proposal  shall 
have  the  approval  of  two  thirds  of  both 
Houses,  and  the  other  excluding  any  amend- 
ment which  will  deprive  any  state,  without 
its  consent,  of  its  equal  suffrage  in  the  Senate. 
A  further  mode  of  proposal  —  as  yet  never 
invoked  —  is  provided,  which  is,  that  on  the 
application  of  two  thirds  of  the  states  Con- 
gress shall  call  a  convention  for  the  purpose. 
When  proposed  in  either  mode  amendments, 
to  be  effective,  must  be  ratified  by  the  legis- 
latures, or  by  conventions,  in  three  fourths 
of  the  states,  'as  the  one  or  the  other  mode 
of  ratification  may  be  proposed  by  the  Con- 
gress.' Thus  the  people  of  the  United  States, 
by  who  n  the  Constitution  was  ordained  and 
established,  have  made  it  a  condition  to 
amending  that  instrument  that  the  amend- 
ment be  submitted  to  representative  as- 
semblies in  the  several  states  and  be  ratified 
in  three  fourths  of  them.  The  plain  meaning 
of  this  is  (a)  that  all  amendments  must 
have  the  sanction  of  the  people  of  the  United 
States,  the  original  fountain  of  power,  act- 
ing through  representative  assemblies,  and 
(b)  that  ratification  by  these  assemblies  in 
three  fourths  of  the  states  shall  be  taken  as 
a  decisive  expression  of  the  people's  will  and 
be  binding  on  aU."  Dillion  v.  GIsm,  (1921) 
266  U.  S.  — ,  41  8.  Ct.  610,  65  U.  S.  (L.  ed.) 
— ,  affirming  (N.  D.  Cal.  1920)  262  Fed. 
663. 
.  Ratificatioii  of  amendment!  by  legialatnn 
M  permitting  referendum  to  people^— "A 
recent  decision  of  the  Supreme  Court  of  the 
United  States  (Rhode  Island  t».  Palmer,  263 
U.  S.  360,  40  S.  Ct.  4«6,  688,  64  U.  S.  (L.  ed.^ 
946,  [see  1920  Supp.  p.  847}  has  foreclosed 
all  discussion  of  this  question  in  holding  that 
the  referendum  provisions  of  state  Constitu- 
tions and  statutes  cannot  be  applied  con- 
sistently with  the  Constitution  of  tne  United 
States  in  the  ratification  or  rejection  of 
amendments  to  that  Constitution,  and  that 
the  Eighteenth  Amendment,  prohibiting  the 
manufacture,  etc.,  of  intoxicating  liquors  for 
beverages,  is  within  the  power  to  amend  re- 
served by  article  5  of  the  United  States  Con- 
stitution; in  other  words,  that  the  'Legis- 
latures of  three-fourths  of  the  .  .  .  states,' 
as  the  words  are  employed  in  that  article 
(5),  has  reference  to  legislative  bodies  as 
they  were  known  at  the  time  of  the  adoption 
of  the  Constitution,  and  not  by  any  other 
body  or  the  people  generally.  The  action 
of  the  respondents,  therefore,  in  attempting 
to  refer  the  legislative  ratification  of  the 
Eighteenth  Amendment  to  the  people,  was 
without  authoritv,  and  the  trial  court  was 
in  error  in  so  ruling."  Carson  «.  Sullivan, 
(1920)   284  Mo.  353,  223  S.  W.  671, 

Referendum  provisions  of  state  constitu- 
tions and  statutes  cannot  be  applied  in  the 
ratification  or  rejection  of  amendments  to 
the  Federal  Constitution  without  violating 


the  requirement  of  this  article.  State  17. 
Morris,   (1920)  79  Okla.  89,  191  Pac.  364. 

Fixing  definite  period  for  ratification  by 
states  of  propoaed  amendment. —  Congress, 
in  proposing  an  amendment  to  the  Federal 
Constitution,  may,  keeping  within  reasonable 
limits,  fix  a  definite  period  for  ratification 
by  the  states,  and  could,  therefore,  validly 
declare,  in  the  resolution  proposing  the  18th 
Amendment,  that  it  should  be  inoperative 
unless  ratified  within  seven  years.  Dillon  v. 
Gloss,  (1921)  256  U.  S.  — ,  41  S.  Ct.  510, 
65  U.  S.  (L.  ed.)  — ,  affirming  (N.  D.  Cal. 
1920)   262  Fed.  563,  wherein  the  court  said: 

"  Of  the  power  of  Congress,  keeping  within 
reasonable  limits,  to  fix  a  definite  period  for 
the  ratification  we  entertain  no  doubt.  As 
a  rule  the  Constitution  speaks  in  general 
terms,  leaving  Congress  to  deal  with  sub- 
sidiary matters  of  detail  as  the  public  inter- 
ests and  changing  conditions  may  require; 
and  Article  6  is  no  exception  to  the  rule. 
Whether  a  definite  pt>riod  for  ratification 
shall  be  fixed,  so  that  all  may  know  what  it 
is  and  speculation  on  what  is  a  reasonable 
time  may  be  avoided,  is,  in  our  opinion,  a 
matter  of  detail  which  Congress  may  deter- 
mine as  an  incident  of  its  power  to  designate 
the  mode  of  ratification.  It  is  not  questioned 
that  seven  years,  the  period  fixed  in  this  in- 
stance, was  reasonable,  if  power  existed  to 
fix  a  definite  time;  nor  could  it  well  be  ques- 
tioned considering  the  periods  within  wnich 
prior  amendments  were  ratified." 

Date  of  consummation  of  ratfflcation  of 
amendments —  The  date  of  the  consummation 
of  the  ratification  of  an  amendment  to  the 
Federal  Constitution,  which  is,  by  its  own 
terms,  to  go  into  effect  one  year  after  being 
ratified,  and  not  the  date  of  the  proclamation 
of  the  Secretary  of  State,  is  controlling  upon 
the  question  when  such  amendment  becomes 
operative.  Dillon  v.  Gloss.  (1921)  266  U.  S. 
— ,  41  8.  a.  510,  66  IT.  S.  (L.  od.)  — ,  af- 
firming (N.  D.  Cal.  1920)  262  Fed.  563. 

Judicial  notice  of  conannmiation  of  ratifi- 
cation of  amendments — The  federal  Supreme 
Court  will  take  judicial  notice  of  the  con- 
summation of  the  ratification  of  an  amend- 
ment to  the  Federal  Constitution.  Dillon  v. 
Gloss,  (1921)  256  U.  S.  — ,  4l  S.  Ct.  510, 
65  U.  S.  (L.  ed.)  — ,  affirming  (N.  D.  Cal. 
1020)  262  Fed.  563. 

Proclamation  as  OMential  to  validity. — See 
annotation  under  such  catch-line  to  VoL  IX^ 
p.  376,  sec.  205,  supra,  p.  781. 

Vol.  XI,  p.  310,  art.  6. 

I.  Supremacy  of  Federal  Constitution. 

1.  In  general. 

11.  Supremacy    of    acts    of    Congress    apd 

treaties. 

2.  Supremacy  of  Acts  of  CongreM  over 

State  Laws. 

a.  In  general. 

b.  Repugnancy  must  be  direct  and 

positive. 
4.  Treaties  binding  on  the  states. 
a.  In  general 
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IV.  state  taxation. 

2.  Of  federal  agencies, 
a.  In  general. 

L   SUPREMACT  OF   FEDERAL   CONSTITUTION 

1.  In  Oeneral  (p.  312) 

Modified  by  Eighteenth  Amendment. — 
"The  rule  of  statutory  construction  that  a 
general  provision  must  give  way  to,  or  be 
considered  as  controlled  by  the  adoption  of, 
^  special  one,  would  lead*^to  the  conclusion 
that  the  amendment,  being  special  in  its  na- 
ture, would  be  controlling  over  article  6  in 
instances  to  which  the  provisions  of  the 
amendment  are  applicable.'^  State  v.  District 
Ct.,  (1920)  58  Mont.  684,  194  Pac.  308. 

il.  supbemact  of  acts  of  gonobess  and 

Treaties 
2.  Bupremacy  of  Acta  of  Congress  over 

State  Laws 

a.  In  Greneral  (p.  314) 

Tbe  Soldiers  and  Sailors'  Civil  ReUef  Act 
(1918  Supp.  p.  810)  is  by  virtue  of  this  pro- 
vision paramount  to  a  state  moratorium  act 
containing  inconsistent  provisions.  Pierrard 
i;.  Hoch,  (1920)  97  Ore.  71,  184  Pac.  494,  191 
Pac.  328. 

The  Soldiers  and  Sailors'  Civil  Relief  Act 
became,  by  virtue  of  this  article,  the  law  of 
tlie  various  states.  Hence,  a  state  statute  of 
imitation  requiring  the  commencement  of 
actions  on  contract  within  six  years  must 
be  regarded  as  amended  by  such  act  by  ex- 
cluding from  the  period  of  limitation  tbt 
time  spent  in  military  service.  Hence,  a 
court  of  such  state  may  not  acquire  jurisdic- 
tion over  a  defendant  in  military  service 
under  a  statute  authorising  service  by  pub- 
lication where  the  defendant  is  a  resident, 
and  the  limitation  period  would  haxe  expired 
within  sixty  days  next  preceding  the  appli- 
cation for  publication  it  the  time  had  not 
been  extended  by  the  attempt  to  commence 
the  action.  Erickson  v.  Macy,  (1921)  231 
N.  Y.  86,  131  N.  E.  744. 

b.  Repugnancy  Must  Be  Direct  and  Positive 

(p.  316) 

.  Treaty  right  to  hold  realty;  State  prohi- 
bition of  alien  o^ni^rsliip. — A  treaty  giving 
the  right  to  hold  realty  in  states  "  in  which 
foreigners  shall  be  'entitled  to  hold  or  inherit 
real  estate"  does  not  invalidate  a  state  con- 
stitutional provision'  against  the  holding  of 
real  estate  by  aliens.  State  v,  Staeheli, 
(1920)    112  Wash.  344,  192  Pac.  991. 

4.  Treaiiee  Binding  on  the  States 
a.  In  General  (p.  321) 

To  same  effect  as  original  annotation,  see 
Techt  r.  Hughes,  (1920)  229  N.  Y.  222,  128 
K   E.  185,  11  A.  L.  R.  166. 

Prohibiting  Japanese  leasing  agricultural 
lands. —  The  right  of  Japanese  to  own  or 
lease  agricultural  la,nds  is  declared  to  be 
withheld  by  the  following  provision  of  a 
treaty  with  Japan: 

**  The  citizens   or   subjects  of  each   of  the 


high  contracting  parties  shall  have  liberty 
to  enter,  travel  and  reside  in  the  territories 
of  the  other,  to  carry  on  trade,  wholesale  and 
retail,  to  own  or  lease  and  occupy  houses, 
manufactories,  warehouses  and  shops,  to  en- 
ploy  agents  of  their  choice,  to  lease  land  for 
residential  and  commercial  purposes,  sind  gen- 
erally to  do  anything  incident  to  or  necessary 
for  trade  upon  the  same  terms  as  native  dti- 
aens  or  subjects,  submitting  themselves  to 
the  laws  and  regulations  there  established." 
Terrace  v.  Thompson,  (W.  D.  Wash.  1921) 
274  Fed.  841,  wherein  it  was  said: 

"Aliens  may  only  come  to  the  United 
States  upon  such  conditions  and  terms  as 
our  government  sees  fit  to  impose.  By  the 
treaty,  the  right  to  lease  real  estate  in  the 
United  States  for  agricultural  purposes  if 
withheld.  Hauenstein  v,  Lynham,  100  U.  S. 
483,  25  L.  Ed.  628.  It  might  have  been,  by 
Congressional  enactment,  prohibited  (U.  S.  v. 
De  Repentigny,  72  U.  S.  [6  Wall.]  211,  18 
L.  Ed.  627 ) ;  but,  by  the  treaty,  it  was 
neither  granted  nor  prohibited.  It  wa9 
merely  withheld,  which  left  the  state  free 
to  prohibit  it.  The  United  States  might  have 
excluded  all  of  the  subjects  of  Japan;  but 
rather  chose  to  admit  them,  withholding  the 
right  to  lease  agricultural  lands,  thereby 
recognizing  the  right  of  the  state  to  prohibit 
it,  or  regulate  it.  That  purpose  is  not  to  be 
defeated  by  allowing;  the  citizen  landowner 
the  broad  construction  of  his  rights  under 
the  Fourteenth  Amendment  for  which  con- 
tention is  made.  The  citizen  landowner  may 
sell  to  whom  he  pleases;  but  he  may  not 
sell  to  one  who  is  rightfully  forbidden  the 
right  to  buy.'* 

IV.  State  Taxatioh 

2.  Of  Federal  Agencies 

a.  In  General  (p.  328) 

States  cannot  tax  or  otherwise  impose  bur- 
dens on  the  exclusive  powers  of  the  federal 
government  or  its  instrumentalities  to  carry 
such  powers  into  execution.  United  States  r. 
Mcintosh  County,  (E.  D.  Okla  1921)  271 
Fed.  747. 

Vol.  XI,  p.  341,  amend.  1. 

Not  A  limitation  on  the  states. —  To  same 
efTect  as  original  annotation,  see  State  «. 
Gaetano,  (Conn.  1921)  114  Atl.  82;  Slate  v. 
Mockus,  (Me.  1921)  113  Atl.  39.  14  A.  L.  R. 
871;  Kentucky  Finance  Corp.  f>.  Paramount 
Auto  Exch.  Corp.,  (1920)  171  Wis.  586,  178 
N.  W.  9;  Kentucky  Finance  Corp.  t?.  Para- 
mount Auto  Exch.  Corp.,  (1920)  171  Wis, 
586,  178  N.  W.  9. 

VoLXI,  p.345,  amend.  1. 

Ezduaion  of  seditions  newapapan  from 
maiL — The  constitutional  freedom  of  the 
press  may  protect  criticism  and  agitation 
for  modification  or  repeal  of  laws,  but  it 
does  not  extend  to  the  protection  of  him  who 
counsels  and  encourages  the  violation  oi  the 
law  as  it  exists.  U.  S.  v.  Burleson,  [\WV) 
255  U.  S.  407.  41   S.  Ct.  352,  66  U.  S.    (L. 


AmmmA.  ^ 


NOTES  ON  CONSTITXJTION 


837 


ed.)  — ,  afflrming  (1919)  49  App.  Gas.  (D. 
C.)  26,  258  Fed.  282,  holding  to  be  Talid  the 
proviBions  of  the  Espionage  Act  (Fed.  St. 
Ann.  1918  Supp.  p.  132)  for  the  exclusion  of 
certain  publications. 

State  statute  prohibitiiig  language  dis- 
couraging enlistments,  etc. —  Fteedom  of 
speech  or  press  is  not  denied  by  a  state 
statute  Tfiaking  it  unlawful  to  advocate  or 
teach  that  men  should  not  enlist  in  the  mill* 
tary  or  naval  forces  of  the  United  States 
or  of  the  state,  or  that  citiaens  of  the  state 
should  not  aid  or  assist  the  United  States 
in  prosecuting  or  carrying  on  war  with  the 
public  enemies  of  the  United  States.  Gilbert 
r.  State,  (1920)  264  U.  S.  325,  41  S.  Ct.  125, 
65  U.  S.  (L.  ed.)  — ,  Affirming  (1918)  141 
Minn.  263,  169  N.  W.  790. 

Vol.  XI,  p.  349,  amend.  2. 

Not  a  limitation  on  the  states. —  To  the 
same  effect  as  the  original  annotation,  see 
State  17.  Kemer,  (1921)  181  N.  C.  574,  107 
S.  £.  222. 

Vol.  XI,  p.  351,  amend.  4. 

I.  Not  a  limitation  on  the  states. 
III.  Applicable  to  criminal  cases  only. 

V.  Protection  of  resident  aliens. 
VT.  "  Unreasonable  searches  and  seizures." 

1.  Reasonableness  of  search  a  judi- 

cial question. 

2.  Necessity  for  warrant. 

6.  Compulsory  production  of  books 

and  papers. 
•.  Compelling  an  oificer  of  a  corpo- 
ration    to    produce     corporate 
books  and  papers. 
11.  Use   of   papers  or  property  ille- 
gally obtained  as  evidence. 
V'lII.  ''Upon  probable  cause,  supported  by 
oath  or  affirmation." 

1.  Necessity    of    showing    probable 

cause. 

2.  Affidavit    must    be    made    upon 

knowledge  of  affiant. 

I.  Not  a  Limitation   on  the   States 

(p.   361) 

To  same  effect  as  original  annotation,  see 
State  V.  District  Ct.,  (1921)  59  Mont.  600, 
198  Pac.  302;  Smith  i;.  Tate,  (1921)  143 
Tenn.  268,  227  S.  W.  1026;  State  r.  Hen- 
neesy,  (Wash.  1921)  195  Pac.  211;  Ken- 
tucl^  Finance  Corp.  v.  Paramount  Auto 
Exch.  Corp.,  (1920)  171  Wis.  686,  178  N.  W. 
9;  State  V.  Peterson,  (Wyo.  1920)  194  Pac 
342,  13  A.  L.  R.  1284. 

Limitation  on  official  acts  only. —  The  se- 
curity afforded  by  this  amendment  against 
unreasonable  search  and  seizure  applies  solely 
to  governmental  action.  It  is  not  invaded 
by  the  unlawful  acts  of  individuals  in  which 
the  government  has  no  part.  Burdeau  v,  Mc- 
Dowell, (1921)  256  U.  S.  — ,  41  S.  Ct.  574, 
65  U.  S.  (L.  ed.)  — ,  13  A.  L.  R.  1159, 
wherein  the  court  said: 


"  The  4th  Amendment  gives  protection 
against  unlawful  searches  and  seizures,  and, 
as  shown  in  the  previous  cases,  its  protec- 
tion applies  to  governmental  action.  Us  ori- 
gin and  history  clearly  show  that  it  was  in- 
tended as  a  restraint  upon  the  activities  of 
sovereign  authority,  and  was  not  intended 
to  be  a  limitation  upon  other  than  govern- 
mental agencies;  as  against  such  authority 
it  was  the  purpose  of  the  4th  Amendment 
to  secure  the  citizen  in  the  right  of  unmo- 
lested occupation  of  his  dwelling  and  the 
possession  of  his  property,  subject  to  the 
right  of  seizure  by  process  duly  issued. 

"  In  the  present  ease  the  record  clearly 
shows  that  no  official  of  the  Federal  gov- 
ernment had  anything  to  do  with  the  wrong- 
ful seizure  of  the  petitioner's  property,  or 
any  knowledge  thereof  until  several  months 
after  the  property  had  been  tiJcen  from  him 
and  was  in  the  possession  of  the  Cities  Serv- 
lee  Company.  It  is  manifest  that  there  was 
no  invasion  of  the  security  afforded  by  the 
4th  Amendment  against  unreasonable  search 
and  seizure,  as  whatever  wrong  was  done  was 
the  act  of  individuals  in  taking  the  property 
of  another.  A  portion  of  the  property  so 
taken  and  held  was  turned  over  to  the  prose- 
cuting officers  of  the  Federal  government. 
We  assume  that  petitioner  has  an  unques- 
tionable right  of  redress  against  those  who 
illegally  and  wrongfully  took  his  private 
proper^  under  the  circumstances  herein  dis- 
closed, but  with  such  remedies  we  are  not 
now  concerned." 

III.  Afplioablb  to  Criminal  Cases  Only 

(p.  353) 

Prosecution  by  information  as  affected  by 
unlawful  search. —  See  annotation  imder  title 
"  Intoxicating  Liquors,"  1919  Supplement, 
p.  215,  see.  29,  supra,  p.  666. 

V.  Pbotection  of  Resident  Aliens 

(p.  353) 

To  same  effect  as  original  annotation,  see 
Colyer  17.  Skeffington,  (D.  C.  Mass.  1920) 
265  Fed.  17. 

VI.  "Unseasonable  Seabches  and 

Seizttbes 

1.  Recksonableness  of  Search  a  Judicial  Qu€9* 

tion  (p.  354) 

Search  for  purpose  of  obtaining  evidence.-^ 
Search  warrants  may  not  be  used  as  a  means 
of  gaining  access  to  a  man's  house  or  office 
and  papers,  solely  for  the  purpose  of  making 
hearch  to  secure  evidence  to  be  used  against 
liim  in  a  criminal  or  penal  proceeding,  but 
they  may  be  resorted  to  only  when  a  primary 
right  to  such  search  and  seizure  ma^  be 
found  in  the  interest  which  the  public  or 
the  complainant  may  have  in  the  property 
to  be  seized,  or  in  the  right  to  the  possession 
of  it,  or  when  a  valid  exercise  of  the  police 
power  renders  possession  of  the  property  by 
the  accused  unlawful,  and  provides  that  it 
may  be  taken.    Gouled  v,  V,  S.,  (1921)  255 
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U.  S.  298,  41  S.  Ct.  261,  66  U.  8.  (L.  ed.)  — , 
wherein  the  court  further  held  that  private 
papers  of  no  pecuniary  value,  in  which  the 
sole  interest  of  the  federal  government  is 
their  value  as  evidence  against  the  owner 
in  a  contemplated  criminal  prosecution,  may 
not,  consistently  with  the  constitutional 
guaranty  against  unreasonable  searches  and 
seizures,  he  taken  from  the  owner's  house  or 
office  under  a  search  warrant. 

Secret  taking. —  The  secret  taking,  without 
force,  from  the  house  or  offioe  of  one  sus- 
pected of  crime,  and  in  his  absence,  of  a 
paper  belonging  to  him,  having  evidential 
value  only,  by  a  representative  of  any 
branch  or  subdivision  of  the  federal  gov- 
ernment, violates  the  constitutional  guaranty 
asainst  unreasonable  searches  and  seizures, 
whether  entrance  to  such  house  or  office  be 
obtained  by  stealth  or  through  social  ac- 
quaintance, or  in  the  guise  of  a  business 
call,  and  whether  the  owner  be  present  or 
not  at  the  time  of  entry.  Gouled  v.  U.  S., 
(1921)  255  U.  S.  298,  41  S.  Ct.  261,  65  U.  S. 
( L.  ed. )  — ,  wherein  the  court  said :  "  The 
prohibition  of  the  4th  Amendment  is  against 
all  unreasonable  searches  and  seizures;  and 
if  for  a  government  officer  to  obtain  entrance 
to  a  man's  house  or  office  by  force  or  by  an 
illegal  threat  or  show  of  force,  amounting  to 
coercion,  and  then  to  search  for  and  seize 
his  private  papers,  would  be  an  unreason- 
able, and  therefore  a  prohibited,  search  and 
seizure,  as  it  certainly  would  be,  it  is  impos- 
sible to  successfully  contend  that  a  like 
search  and  seizure  would  be  a  reasonable 
one  if  only  admission  were  obtained  by 
stealth  instead  of  by  force  or  coercion.  The 
securitv  and  privacy  of  the  home  or  ofRce 
and  of  the  papers  of  the  owner  would  be 
as  much  invaded,  and  the  search  and  seizure 
would  be  as  much  against  his  will  in  the 
one  case  as  in  the  other;  and  it  must  there- 
fore be  regarded  as  equally  in  violation  of 
his   constitutional  rights. 

"Without  discussing  them,  we  cannot 
doubt  that  such  decisions  as  there  are  in 
conflict  with  this  conclusion  are  unsound, 
and  that,  whether  entrance  to  the  home  or 
office  of  a  person  suspected  of  crime  be  ob- 
tained by  a  representative  of  any  branch  or 
subdivision  of  the  government  of  the  United 
States  by  stealth,  or  through  social  acquaint- 
ance, or  in  the  guise  of  a  business  call,  and 
whether  the  owner  be  present  or  not  when 
he    enters,    any   search    and    seizure    subee- 

?[uently   and  secretly    made   in   his   absence 
alls  within  the  scope  of  the  prohibition  of 
the  4th  Amendment." 

Unlawful  search  ai  justified  by  results. — 
An  unlawful  search  cannot  be  justified  by 
what  is  found.  It  was  against  such  prying, 
on  the  chance  of  discovery,  that  the  con- 
stitutional amendment  was  intended  to  pro- 
tect the  people.  U.  S.  t\  Slusser,  (8.  D. 
Ohio  1921)  270  Fed.  818;  U.  S.  r.  Bush, 
(W.  D.  N.  T.  1920)   269  Fed.  456. 

Right  to  search  person  ai  incident  of 
arrest. —  Officers  who  have  properly  arrested 
a  person  have  a  right  to  search  his  person 


as  an  incident  of  the  arrest.    U.  8.  c. 
(8.  D.  N.  Y.  1921)  270  Fed.  578. 

Where  a  person  has  been  arrested  for 
intoxication,  whisky  obtained  on  a  search  of 
his  person  is  not  obtained  by  **  unreasonable 
search."     U.   8.   c.   Murphy,    (E.    D.   N.    Y. 

1920)  264  Fed.  842,  wherein  the  court  said: 
**  The  right  of  an  arresting  officer  to  search 
a  defendant  under  ordinary  circumstances, 
when  the  defendant  is  under  arrest,  charged 
with  a  violation  of  law,  cannot  be  qiie«- 
tioned.  Wharton,  Crim.  Proc.  (10th  lid.) 
97,  98;  Corpus  Juris,  'Arrest,'  par.  74;  Weeks 
c.  U.  8.,  232  U.  S.  383,  392,  34  Sup.  Ct.  341, 
68  L.  Ed.  652,  L.  R.  A.  1915B,  834  Ann. 
Cas.  1915C,  1177.  This  applies  with  peculiar 
force  to  the  case  of  a  man  arrested  for  in- 
toxication, who  might  have  in  his  possession 
dangerous  weapons  with  which  he  might  do 
incalculable  harm,  either  to  himself  or  to 
others.  The  court  is  of  the  opinion  that  evi- 
dence of  the  character  here  involved,  ob- 
tained in  this  manner,  which  is  a  part  of 
•the  proof  of  the  commission  of  a  crime,  and 
the  possession  of  which  is  necessarily  in- 
volved in  the  prohibited  act  itself,  has  not 
been  obtained  oy  '  unreasonable '  search.*' 

Where  a  person  was  arrested  charged  with 
a  violation  of  the  Trading  with  the  Enemy 
Act,  it  was  held  that  it  was  proper  to  seize 
a  letter  found  on  his  person  although  there 
was  no  search  warrant  and  that  such  seiaore 
was  not  violative  of  his  constitutional  rights. 
Welsh  V,  U.  8.,  (C.  G.  A.  2d  Cir.  1920)  267 
Fed.  819. 

Garage  as  within  pfotection  of  section. — 
The  right  of  the  people  to  be  secure  in  their 
houses  and  effects  against  unreasonable 
searches  and  seizures  is  not  limited  to  dwell- 
ing houses  but  extends  to  a  garage  used 
personally  for  hire.  U.  8.  v.  Slusser,  (8.  D. 
Ohio  1921)  270  Fed.  818. 

2.  Nece89ity  far  Warrant  (p.  354) 

IMacretion  of  officer  as  substitute  for  war- 
rant.—  The  discretion  of  the  officer,  however 
good  and  well-intentioned,  is  not  **  a  substi- 
tute in  law  for  a  search  warrant  issued  by  a 
proper  magistrate.  It  is  to  the  latter  that 
the  law  has  conunitted  the  discretion  to  say 
when  a  warrant  shall  issue;  and  it  can  only 
issue  on  probable  cause,  supported  by  oath 
or  affirmation,  particularly  describing  the 
place  to  be  searched  and  the  persons  or 
things  to  be  seised.  Constant  reiteration  of 
these  fundamental  principles  is  warranted 
l^  the  fact  that  they  seem  to  be  so  fre- 
quently overlooked."    U.  8. 17.  Slusser,  (8.  D. 

1921)  270  Fed.  818. 

Taken  by  permission^ — It  is  said  that  the 
protection  afforded  by  this  amendment  rests 
on  the  use  of  force  and  does  not  cover  a 
case  where  a  person  was  cheated  into  giving 
up  books.  U.  6.  f?.  Maresca,  (8.  D.  N.  x. 
1920)    266  Fed.  713. 

But  a  search  permitted  by  a  person  after 
declaration  by  the  prohibition  officer,  with 
a  display  of  his  badge,  that  they  were  there 
to  search  the  premises,  was  not  by  such  con- 
sent as  will  amount  to  a  waiver  of  eon- 
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Btitutional  rights,  but,  on  the  contrary,  is  to 
be  attributed  to  a  peaceful  submission  to 
officers  of  the  law.  U.  S.  v.  Slusser,  (S.  D. 
Ohio  1921)    270  Fed.  818. 

6.  Compulsory   Production   of   Books    and 
Papers    (p.    355) 

Seizure  of  partnership  books  and  papers. 
—  Where  books  and  papers  belonging  to  a 
partnership  were  seized  on  a  subpoena  duces 
tecum  served  on  one  of  the  partners  only, 
it  was  held  that  the  production  of  such  books 
and  papera  as  evidence  before  the  grand 
jury  in  a  criminal  prosecution  against  the 
partners  was  illegal  as  being  in  contraven- 
tion of  their  rights  as  fixed  by  the  Fourth 
and  Fifth  Amendments.  It  was  further  held 
that  the  petitioners,  having  been  illegally 
deprived  of  their  books  and  papers,  were 
entitled  to  have  them  returned  to  their  pos- 
session, and  not  only  that,  but  to  have  every 
memorandum  taken  therefrom,  every  photo- 
graphic or  other  copy  made  thereof ,  returned 
to  them,  so  that  none  of  the  documents 
should  be  available  to  the  United  States  in 
the  prosecution  of  the  defendants  under  the 
indictment,  to  the  extent  of  furnishing  evi- 
dence of  their  guilt.  U.  S.  v.  Brasley,  (W. 
D.  Pa.   1920)   268  Fed.  69. 

Seizure  by  state  officer. —  The  object  and 
purpose  of  the  Fourth  Amendment  is  limited 
to  federal  agencies,  and  was  designed  to  pre- 
vent autocratic  and  despotic  action  under 
color  of  national  authorify.  The  object  and 
purpose  thus  declared  does  not  require  the 
extension  of  the  rule  to  the  acts  of  state 
officials  or  private  persons.  U.  6.  v.  O'Dowd, 
(N.  D.  Ohio  1921)  273  Fed.  600,  holding 
that  evidence  is  not  inadmissible  in  a  federal 
court  because  seized  by  state  officers  with- 
out a  search  warrant. 

While  the  court  may  not  compel  parties 
charged  with  the  violation  of  a  penal  law 
of  the  United  States  to  produce  books  and 
documents  before  the  grand  jury  to  be  used 
in  regard  to  alleged  violations  of  the  statutes 
of  the  United  States  by  them,  it  has  been 
held  that  the  rule  does  not  apply  where  the 
evidence  was  obtained  by  a  search  and 
seizure  by  a  state  officer  before  the  indict- 
ment in  the  federal  court  had  been  returned 
and  there  is  nothing  to  show  tiiat  the 
sheriff  acted  under  the  authority  of  a  fed- 
eral official.  Youngblood  t?.  U.  S.,  (C.  C.  A. 
8th  Cir.   1920)    266  Fed.  795. 

Sztenaion  of  rule. —  The  principle  relating 
to  the  seizure  of  private  books  and  papers 
applies  generaUy  to  search  and  seizure  of 
one's  house,  property,  and  effects,  and  is  not 
limited  to  the  seizure  of  a  man's  private 
papers  to  be  used  as  evidence  against  him. 
U.  S.  V.  Bush,  (W.  D.  N.  Y.  1920)  269  Fed. 
456. 

6.  Compelling  on  Officer  of  a  Corporation  to 
Produce    Corporate    Books    and    Papers 

(p.  357) 
A  subpoena  to  produce  **  all  and  sundry 

the  invoices  received  by  Watson,  Parker  & 


Reese  Company,  a  corporation,  covering  ship- 
ments of  shoea  of  aU  grades  and  kinds  to 
said  corporation  since  July  1,  1919,  includ- 
ing  all  books  of  account  and  invoices  cover- 
ing stocks  of  shoes  now  on  hand,"  is  not  so 
general  and  sweeping  as  to  be  tantamount 
to  an  unreasonable  search  and  seizure  of 
the  company's  records.  U.  S.  v.  Watson, 
(N.  P.  Fla.   1920)    266  Fed.   736. 

11.  Use  of  Papers  or  Property  IllegcMy 
Obtained  as  Evidence   (p.  359) 

Rule  stated. —  Papers  or  property  illegally 
obtained  from  a  person  are  inadmissible  as 
evidence  against  him  if  proper  objection  is 
raised  to  their  admission.  U.  S.  1;.  Bush, 
(W.  D.  N.  Y.  1920)  269  Fed.  455;  U.  S.  v. 
Slusser,  (S.  D.  Ohio  1921)  270  Fed.  818; 
In  re  Kosopud,  (N.  D.  OMo  1920)  272  Fed. 
330;  U.  S.  t?.  O'Dowd,  (N.  D.  Ohio  1921) 
273  Fed.  600;  State  v.  Hennessy,  (Wash. 
1921)    195  Pac.  211. 

To  permit  the  government  to  use  evidence 
gained  upon  an  illegal  search  would  be  to 
compel  defendant  to  give  evidence  against 
himself  within  the  meaning  of  the  Fifth 
Amendment.  U.  S.  v,  Ke&h,  (8.  D.  IlL 
1921)  272  Fed.  484,  wherein  the  court  said: 
"  It  is  further  contended,  because  the  Vol- 
stead Act  provides  that  there  shall  be  no 
property  rights  in  illicit  liquors,  or  appa- 
ratus for  their  manufacture,  that  therefore 
the  property  in  question  does  not  come  with- 
in the  Fourth  and  Fifth  Amendments.  The 
reason  for  a  return  of  property  in  all  cases 
of  this  character  is  not  based  upon  property 
rights  so  much  as  the  personal  security 
afforded  by  the  Fifth  Amendment,  which  re- 
lieves a  man  from  being  compelled  to  be  a 
witness  against  himself  in  a  criminal  case. 
To  permit  the  government  in  this  case  to 
retain  possession  of  the  property  described 
in  the  motion,  and  use  it  in  the  trial  of  the 
case  before  the  jury,  would  be  in  legal  effect 
to  require  this  defendant  to  be  a  witness 
against  himself  in  a  criminal  case,  which  is 
clearly  prohibited  by  the  Constitution." 

But  in  the  case  of  an  automobile  in  which 
whisky  was  being  transported  the  court  in 
U.  S.  V.  Fenton,  (D.  C.  Mont.  1920)  268 
Fed.  221,  said:  "The  auto  and  whisky,  by 
virtue  of  the  National  Prohibition  Act  (1919 
Supp.  197),  were  forfeited,  and  thereby 
transferred  to  the  United  States,  the  moment 
defendants  embarked  upon  the  unlawful 
transportation.  The  United  States  was  then 
vested  with  the  right  of  property  and  posses- 
sion. Even  as  any  other  owner  of  property 
in  like  circumstances  at  common  law,  the 
United  States  without  process  could  recover 
possession  by  force.  And  however,  if  at  all, 
irregularly  the  officers  proceeded,  the  defend- 
ants have  no  right  to  return  of  the  property^ 
nor  to  object  to  its  use  in  evidence,  whatever 
other,  if  any,  right  or  remedy  they  may 
have." 

Where  the  affidavit  and  search  warrant  are 
insufficient,  acquiescence  in  the  search  by  the 
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wife  of  the  accused  cannot  be  regarded  as 
binding  on  him,  so  that  evidence  obtained  on 
such  search  may  be  used  against  him,  in  the 
absence  of  proof  that  he  authorized  her  to 
consent.  U.  S.  v,  Rykowski,  (S.  D.  Ohio 
1920)  267  Fed.  866. 

Use  of  papers  unlawfully  seised  by  in- 
diriduaL — Constitutional  guaranties  against 
unreasonable  searches  and  seizures  and  self- 
incrimination  will  not  be  violated  if  the 
Federal  prosecuting  authorities  to  whom 
incriminating  papers  stolen  by  private  per- 
sons have  been  delivered,  retain  them  with 
a  view  to  their  use  in  a  subsequent  investi- 
gation by  a  grand  jury  where  such  papers 
will  be  part  of  the  evidence  against  the  ac- 
cused, and  may  be  used  against  him  upon 
trial  should  an  indictment  be  returned,  the 
government  having  had  no  part  in  the 
wrongful  taking.  Burdeau  v,  McDowell, 
(1921)  256  U.  S.  — ,  41  S.  Ct.  674,  65  U.  S. 
(L.  ed.)  — ,  13  A.  L.  R.  1159,  wherein  the 
court  said: 

"The  exact  question  to  be  decided  here 
is:  May  the  government  retain  incrimina- 
ting papers,  coming  to  it  in  the  manner 
described,  with  a  view  to  their  use  in  a 
subsequent  investigation  by  a  grand  jury, 
where  such  papers  will  be  part  of  the  evi- 
dence against  the  accused,  and  may  be  used 
against  him  upon  trial  should  an  indictment 
be  returned  T 

"We  know  of  no  constitutional  principle 
which  requires  the  government  to  surrender 
the  papers  under  such  circumstances.  Had 
it  learned  that  such  incriminatory  papers, 
tending  to  show  a  violation  of  Federal  law, 
were  in  the  hands  of  a  person  other  than  the 
accused,  it  having  had  no  part  in  wrongfully 
obtaining  them,  we  know  of  no  reason  why 
a  subpcena  might  not  issue  for  the  produc- 
tion of  the  papers  as  evidence.  Such  pro- 
duction would  require  no  unreasonable  search 
or  seizure,  nor  would  it  amount  to  compel- 
ling the  accused  to  testify  against  himself. 
"The  papers  having  come  into  the  pos- 
session of  the  government  without  a  viola- 
tion of  petitioner's  rights  by  governmental 
authority,  we  see  no  reason  why  the  fact  that 
individuals,  unconnected  with  the  govern- 
ment, may  have  wrongfully  taken  them, 
should  prevent  them  from  being  held  for  use 
in  prosecuting  an  offense  where  the  docu- 
ments are  of  an  incriminatory  character." 

Use  of  property  legally  obtained  as  evi- 
dence of  another  crime. —  Property  seized 
under  a  valid  search  warrant  may  be  used 
in  the  prosecution  of  a  suspected  person  for 
a  crime  other  than  that  which  may  have 
been  described  in  the  affidavit  for  the  war- 
rant as  having  been  conunitted  by  him. 
Gouled  P.  U.  S.,  (1921)  265  U.  S.  298,  41 
S.  a.  261,  66  U.  S.  (L.  cd.)  —,  wherein 
the  court  said:  "It  has  never  been  required 
that  a  criminal  prosecution  should  be  pend- 
ing against  a  person  in  order  to  justify 
search  for  and  seizure  of  his  property  under 
a  proper  warrant,  if  a  case  of  crime  having 
been    committed    and   of    probable   cause   is 


made  out,  sufficient  to  satisfy  the  law  and 
the  officer  having  authority  to  issue  it,  and 
we  see  no  reason  why  property  seized  under 
a  valid  search  warrant,  when  thus  lawfully 
obtained  by  the  government,  may  not  be 
used  in  the  prosecution  of  a  suspected  per- 
son for  a  crime  other  than  that  which  may 
have  been  described  in  the  affidavit  as  haring 
been  committed  by  him.  The  question  as- 
sumes that  the  property  seized  was  obtained 
on  a  search  warrant  sufficient  in  form  to 
satisfy  the  law;  and  if  the  papers  to  which 
the  question  refers  had  been  of  a  character 
to  be  thus  obtained,  lawfully,  it  would  have 
been  competent  to  use  them  to  prove  any 
crime  sgainst  the  accused  as  to  which  they 
constituted  relevant  evidenoe." 

Property  seized  on  warrant  based  on  in* 
sufficient  affidavits. —  Where  search  war- 
rants were  not  based  on  sufficient  affidavits 
the  property  seized  may  be  used  as  evidence. 
Haywood  t?.  U.  8.,  (C.  C.  A.  7th  Cir.  1920) 
268  Fed.  796;  St.  John  t?.  U.  a,  (C.  C.  A. 
7th  Cir.  1920)  268  Fed.  808. 

Plenary  power  of  federal  courts. —  The 
federal  courts  are  not  clothed  with  plenary 
power  to  investigate  on  motion  all  uncon- 
stitutional searches  and  seizures  without  re- 
gard to  whether  or  not  they  bear  any  rela- 
tion to  proceedings  pending  in  such  courts. 
Accordingly  it  has  been  held  that  it  was 
proper  to  refuse  an  application  for  an  order 
to  government  officials  to  return  books  and 
papers  alleged  to  have  been  unlawfully  taken, 
so  as  to  prevent  their  use  as  evidence  in 
deportation  proceedings,  when  none  of  the 
officers  named  were  concerned  in  or  affected 
by  any  suit,  action  or  proceeding  in  the 
federal  court.  Weinstein  i>.  Atty.-Oen.,  (C 
C.  A.  2d  Cir.  1921)   271  Fed.  673. 

Timeliness  of  objection  to  use  of  illegally 
obtained  property. —  If,  in  the  progress  of  a 
criminal  trial,  it  becomes  probable  that  there 
has  been  an  unconstitutional  seizure  of  the 
papers   of   the   accused,  of  evidential   value 
only,   it  is  the  duty  of  the  trial  court  to 
entertain  an   objection  to  the  admission   of 
such   papers   in   evidence,  or   a  motion    for 
their  exclusion,  and  to  consider  and  decide 
the  question  as  then  presented,  even  where 
a  motion  to  return  the  papers  mav  have  been 
denied  before  trial.    Gouled  i?.  U.*  S.,  (1921) 
255    U.    S.    298,    41    S.    Ct.    261,    65   U.    S. 
(L.  ed.)  — ,  wherein  it  was  held  that  an  ob- 
jection to  the  introduction  in  evidence  in  a 
criminal    case    of    a    paper    surreptitiously 
taken   from   the   office  of  the  accused   by   a 
representative  of  the  federal  government  is 
in  time,  though  not  made  before  trial,  where 
such  objection  was  made  promptly  upon  the 
first  notice  the  accused  had  that  the  govern- 
ment was  in  possession  of  the  paper.     The 
court  said:    "  It  is  plain  that  the  trial  court 
acted   upon    the   rule,   widely    adopted,   that 
courts   in   criminal  trials  will  not  pause  to 
determine    how    the    possession    of    evidence 
tendered  has  been  obtained.     While   thi»  is 
a   rule   of   great   practical   importance,   yet, 
after  all,  it  is  only  a  rule  of  procedure,  and 
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therefore  it  u  not  to  be  applied  as  a  hard- 
and-fast  formula  to  every  case,  regardless 
of  its  special  circumstances.  We  think, 
rather,  that  it  is  a  rule  to  be  used  to  secure 
the  ends  of  justice  under  the  circumBtances 
presented  by  each  case;  and  where,  in  the 
progress  of  a  trial,  it  becomes  probable  that 
there  has  been  an  unconstitutional  seizure 
of  papers,  it  is  the  duty  of  the  trial  court 
to  entertain  an  objection  to  their  admission, 
or  a  motion  for  their  exclusion,  and  to 
consider  and  decide  the  question  as  then 
presented,  even  where  a  motion  to  return  the 
papers  may  have  been  denied  before  trial. 
A  rule  of  practice  must  not  be  allowed  for 
any  technical  reason  to  prevail  over  a  con- 
stitutional right.  In  the  case  we  are  con- 
sidering, the  certificate  shows  that  a  motion 
to  return  the  papers,  seised  under  the 
search  warrants,  was  made  before  the  trial 
and  was  denied;  and  that,  on  the  trial  of 
the  case  before  another  jud^e,  this  ruling 
was  treated  as  conclusive,  although,  as  we 
have  seen,  in  the  progress  of  the  triaj  it 
must  have  become  apparent  that  the  papers 
had  been  unconstitutionally  seized.  The 
constitutional  objection  having  been  renewed, 
under  the  circumstances,  the  court  should 
have  inquired  as  to  the  origin  of  the  posses- 
sion of  the  papers  when  they  were  oifered  in 
evidence  against  the  defendants." 

The  rule  that  courts  will  not  stop  the 
progress  of  the  trial  of  a  criminal  case  to 
frame  a  collateral  issue  to  inquire  whether 
evidence  offered,  otherwise  competent,  was 
lawfully  or  unlawfully  obtained,  has  no  ap- 
plication where  it  becomes  apparent  during 
the  trial  that  there  has  been  an  unconstitu- 
tional seizure  of  property  of  the  accused, 
and  the  court  should  exclude  such  property 
and  any  testimony  relating  thereto,  given  by 
the  government  agents  who  made  the  un- 
lawful seizure,  on  motion  of  the  accused, 
made  after  both  property  and  testimony 
were  introduced  in  evidence  against  him. 
Amos  V.  U.  S.,  (1©21)  256  U.  S.  ai3,  41  S. 
Ct.  266,  66  U.  S.  (L.  ed.)  — .  In  that  case 
the  facts  were  stated  as  follows:  ''Coleman 
and  Rector  were  called  as  witnesses  by  the 
government  and  testified:  that,  as  deputy 
collectors  of  internal  revenue,  they  went  to 
defendant's  home,  and  not  finding  him  there, 
but  finding  a  woman  who  said  she  was  his 
wife,  told  her  that  they  were  revenue  offi- 
cers, and  had  come  to  search  the  premises 
*  for  violations  of  the  revenue  law;  '  that 
thereupon  the  woman  opened  the  store  and 
the   witnesses  entered,    and  in   a  barrel   of 

Seas  found  a  bottle  containing  not  quite  a 
alf-pint  of  illicitly  distilled  whisky,  which 
they  called  'blockade  whisky;'  and  that 
they  then  went  into  the  home  of  defendant, 
and,  on  searching,  found  two  bottles  under 
the  auilt  on  the  bed,  one  of  which  contained 
a  full  quart  and  the  other  a  little  over  a 
quart  of  illicitly  distilled  whisky.  The 
government  introduced  in  evidence  a  pint 
bottle  containing  whisky,  which  the  witness 
Coleman  stated  'was  not  one  of  the  bottles 
found  by  him,  but  that  the  whisky  contained 


in  the  same  was  poured  out  of  one  of  the 
two  bottles  that  had  been  found  in  defend- 
ant's house  on  the  bed  under  the  quilt,  as 
stated.'  On  cross-examination  both  wit- 
nesses testified  that  they  did  not  have  any 
warrant  for  the  arrest  of  the  defendant,  nor 
any  search  warrant  to  search  his  house,  and 
that  the  search  was  made  during  the  day- 
time, in  the  absence  of  the  defendant,  who 
did  not  appear  on  the  scene  until  after  the 
search  had  been  made!"  The  court  said :  '*  The 
answer  of  the  government  to  the  claim  that 
the  trial  court  erred  in  the  two  rulings  we 
have  described  is,  that  the  petition  for  the 
return  of  defendant's  property  was  properly 
denied  because  it  came  too  late  when  pre- 
sented after  the  jury  was  impaneled,  and  the 
trial,  to  that  extent,  commenced,  and  that 
the  denial  of  the  motion  to  exclude  the 
property  and  the  testimony  of  the  government 
agents  relating  thereto,  after  the  manner  of 
the  search  of  defendant's  home  had  been  de- 
scribed, was  justified  by  the  rule  that,  in  the 
progress  of  the  trial  of  criminal  cases,  courts 
will  not  stop  to  frame  a  collateral  issiie  to 
inquire  whether  evidence  offered,  otherwise 
competent,  was  lawfully  or  unlawfully  ob- 
tained. 

**  Plainly,  the  questions  thus  presented  for 
decision  are  ruled  by  the  conclusions  this 
day  announced  in  No.  260,  Gouled  r.  United 
Statea 

'*  There  is  nothing  in  the  record  to  indicate 
that  the  allegations  of  the  petition  for  the 
return  of  the  property,  sworn  to  by  the  de- 
fendant, were  in  any  respect  questioned  or 
denied,  and  the  report  of  the  examination  and 
appropriate  cross-examination  of  the  gov- 
ernment's witnesses,  called  to  make  out  its 
case,  shows  clearly  the  unconstitutional 
character  of  the  seizure  by  which  the  prop- 
erty which  it  introduced  was  obtained.  The 
facts  essential  to  the  disposition  of  the  mo- 
tion were  not  and  could  not  be  denied;  they 
were  literally  thrust  upon  the  attention  of 
the  court  by  the  government  itself.  The  peti- 
tion should  have  been  granted ;  but,  it  having 
been  denied,  the  motion  should  have  been 
sustained." 

Return  of  papers  and  property. —  When 
documents  or  papers  are  unlawfully  seized, 
they  must  be  returned,  and  with  them  all 
copies  taken  while  the  officers  retained  their 
illegal  possession.  U.  S.  tx  Kraus,  (S.  D.  N. 
Y.  1921)  270  Fed.  678,  wherein  it  appeared 
that  the  papers  were  seized  under  a  war- 
rant based  on  information  obtained  at  the 
time  of  making  an  unlawful  search. 

Although  the  government  may  not  be  able 
to  avail  itself  of  information  acquired  by  a 
search  and  seizure  under  the  National  Pro- 
hibition Act,  because  the  search  and  seizure 
was  unwarranted,  yet  some  of  the  property 
seized  being  illicit  and  other  parts  of  it 
having  been  used  in  the  illicit  trade  or  manu- 
facture, and  therefore  being  contraband,  will 
not  be  returned  to  the  owner.  U.  S.  v,  Ry- 
kowski,    (S.  D.  Ohio  1920)    267  Fed.  866.. 

Where  in  the  case  of  a  petition  for  the 
return  of  papers  claimed  to  have  been  ille- 
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gaily  seized  the  issue  of  consent  to  the  seiz- 
ures is  raised  the  trial  of  such  issue  should 
precede  any  order  of  the  court  for  a  return. 
U.  S.  t?.  Kraus,  (S.  D.  N.  Y.  1»21)  270 
Fed.  578. 

Where  the  members  of  a  voluntary  organi- 
zation are  on  trial  and  not  the  organization, 
unlawful  seizure  of  the  outlaw  property  of 
the  organization  does  not  infringe  any  rights 
of  the  individual  defendants  and  there  is 
no  error  in  impounding  the  property  and 
overruling  a  motion  for  its  return.  Haywood 
t>.  U.  S.,  (C.  C.  A.  7th  Cir.  1920)  268  Fed. 
796;   St.  John  i?.  U.  S,,    (C.  C.  A.   7th  Cir. 

1920)  268  Fed.  808. 

Impounding  property  seized  on  warrant 
afterwards  vacated. —  When  books  and  papers 
have  been  seized  on  a  search  warrant  which 
was  afterwards  vacated  by  the  commissioner 
who  issued  it  a  motion  to  impound  them  will 
be  denied.     U.  S.  t\  Porazzo,    (E.  D.  N.  T. 

1921)  272  Fed.  276. 

VIII.  "Upon   Pbdbablb   Cause,    Supported 
BT  Oath  ob  Atfibacatiok  " 

1.  Necessity   of   Showing    Probable   Cause 

(p.  360) 

"A  search  warrant  may  issue  only  upon 
probable  cause,  supported  by  oath  or  affirm- 
ation. The  question  of  probable  cause  must 
be  submitted  to  the  conunitting  magistrate, 
so  that  he  may  exercise  his  judgment  as  to 
the  sufficiency  of  the  ground  for  balieving  the 
accused  person  guilty."  U.  S.  v.  Borkowski, 
(S.  D.  Ohio  1920)   268  Fed.  408. 

"No  search  warrant  shall  be  issued  unless 
the  judge  has  first  been  furnished  with  facts 
under  oath  —  not  suBpicions,  beliefs,  or  sur- 
mises, but  facts  —  which,  when  the  law  is 
properly  applied  to  them,  tend  to  establish 
the  necessary  legal  conclusions,  or  facts 
which,  when  the  law  is  properly  applied  to 
them,  tend  to  establish  prcfoable  cause  for 
belief  that  the  lesal  conclusion  is  right.  The 
inviolability  of  the  accused's  home  is  to  be 
determined  by  the  facts,  not  by  rumor,  suspi- 
cion, or  guesswork.  If  the  facts  afford  the 
legal  basis  for  the  search  warrant,  the  ac- 
cused must  take  the  consequences.  But 
equally  there  must  be  consequences  for  the 
accuser  to  face.  If  the  sworn  accusation  is 
based  on  fiction,  the  accuser  must  take  the 
chance  of  punishment  for  perjury.  Hence 
the  necessity  of  a  sworn  statement  of  facts, 
because  one  cannot  be  convicted  of  perjury 
having  a  belief,  though  the  belief  be  utterly 
unfounded  in  fact  and  law.  The  finding  of 
the  legal  conclusion  or  of  probable  cause 
from  the  exhibited  facts  is  a  judicial  func- 
tion, and  it  cannot  be  delegated  by  the  judge 
to  the  accuser."  U.  S.  r.  Kelih,  (S.  D.  III. 
1921)  272  Fed.  484. 

2.  Affidavit  Must  he  Made  upon  Knowledge 
of  Affiant  (p.  361) 

To  same  effect  as  original  annotation,  see 
U.  S.  17.  Michalski,  (W.  D.  Pa.  1919)  266 
Fed.    839. 


Affidavit   by   officer   upon   information. — 

In  construing  section  3462  of  the  ReviRed 
Statutes  [4  Fed.  Stat.  Ann.  (2d  ed.)  p.  323] 
it  has  been  said:  *'The  requirements  of  sec- 
tion 3462  relating  to  the  showing  to  be  made 
as  a  basis  for  issuing  the  warrant  do  not 
meet  the  mandatory  provisions  of  the  Con- 
stitution. In  the  language  of  Attorney  Gen- 
eral Knox,  the  section  '  does  not  state  all  of 
that  which  must  be  stated  in  the  application  ' 
for  the  search  warrant.  24  Op.  Attys.  Gen. 
685,  688.  In  other  words,  the  constitutional 
provision  is  paramount.  The  showing  under 
oath  essential  upon  which  to  predicate  the 
Issuance  of  the  warrant  should  state  pertinent 
facts  from  which  the  magistrate  may  deter- 
mine the  existence  of  probable  cause,  or  there 
should  be  a  hearing  oy  him  with  that  pur- 
pose in  view.  Probable  cause  is  a  legal  con- 
clusion, which  is  for  the  magistrate  to  deduce 
from  the  facts  stated,  and  the  mere  assertion 
under  oath  that  the  affiant  believed  and  does 
believe  that  a  fraud  upon  the  revenue  has 
been  or  is  being  committed  is  entirely  in- 
sufficient upon  which  to  predicate  the  finding 
of  probable  cause."  U.  8.  t?.  Pitotto,  (D.  C. 
Ore.  1920)   267  Fed.  603. 

Vol.  XI,  p.  363,  amend.  5. 

I.  Not  a  limitation  on  the  states, 
IV.  Application  to  aliens. 
1.  In  general. 
XIII.  Courts-martial. 
1.  In  general. 

I.  Not  a  LfMiTATioir  oir  the  Srans  (p.  363) 

To  same  effect  as  first  paragraph  of  original 
annotation  see  Kentucky  Finance  Corp.  v. 
Paramount  Auto  Ezeh.  Corp.,  (1020)  171 
Wis.  686,  178  N.  W.  9. 

IV.  ApPLioATioir  TO  AuEirs 

1.  In  General  (p.  365) 

To  same  effect  as  original  annotation,  see 
Colyer  v.  Skeffington,  (D.  C.  Mass.  1920) 
265  Fed.  17. 

XIII.  Coubts-Mastial 

1.  In  Generai  (p.  871) 

Trial  of  military  prisoners. — Trial  by 
court-martial  for  murder  committed  by  per- 
sons subject  to  military  law  does  not  infringe 
the  constitutional  guaranties  as  to  jury  trial 
and  presentment  or  indictment  by  grand 
jurv.  Kahn  v,  Anderson,  (1921)  256  U.  6. 
1,  41  S.  Ct.  224,  65  U.  S.  (L.  ed.)  — . 

Vol.  XI,  p.  374,  amend.  5. 

I.  Not  a  limitation  on  the  states. 
IV.  What  constitutes  je<^ardy. 

1.  In  general. 
V.  Application  of  clause  to  offenses. 

3.  Identical  offense. 

4.  Criterion  of  identity  of  crimes. 
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I,  Not  a  Limitation  on  the  States 

(p.  375) 

To  same  effect  as  original  annotation,  see 
Com.  f7.  Leventhal,  (1920)  236  Mass.  516, 
128  N.  £.  864;  Chelsea  v.  Treasurer,  (Mass. 
1921)  130  N.  E.  397;  Kentucky  Finance 
Corp.  17.  Paramount  Auto  Exch.  Corp., 
(1920)    171  Wis.  686,  178  N.  W.  9. 

IV.  WttAT  OoNSTrrtJTES  Jeopabdy 

1.  In  General  (p.  376) 

A  person  is  twice  put  in  jeopardy  if  he  is 
put  on  trial  a  second  time  for  an  offense  of 
which  he  has  once  been  acquitted  or  con- 
victed. Bens  r.  U.  S.,  (C.  C.  A.  2d  Cir. 
1920)  266  Fed.  162. 

V.  Application  of  Clause  to  Offenses 
3.  Identical  Offense   (p.  380) 

The  offenses  must  be  identical  in  order  to 
sustain  a  plea  of  former  conviction  or  ac- 
quittal. U.  S.  V.  Bostow,  (S.  D.  Ala.  1921) 
273  Fed.  636. 

4.  Criterion  of  Identity  of  Crimes   (p.  380) 

"  The  test  of  identity  of  offenses,  when 
double  jeopardy  is  claimed,  is  whether  the 
same  evidence  is  required  to  sustain  them. 
If  not,  then  the  fact  that  both  charges  relate 
to  and  grow  out  of  one  transaction  does  not 
make  a  single  offense,  where  two  are  defined 
by  the  statutes."  U.  S.  17.  Sacein  Rouhana 
Farhat,  (S.  D.  Ohio  1920)  269  Fed.  33. 

Vol.  XI,  p.  390,  amend.  5. 

IV.  Who  entitled  to  protection. 

1.  All    persons    summoned    as    wit- 

nesses. 

2.  Corporations. 

XII.  Absolute  immunity  must  be  given. 

4.  Grant  of  immunity  in  particular 
statutes, 
b.  Bankruptcy  Act  of  1898. 
XIII.  When  may  not  be  compelled  to  testify. 

3.  Requiring  production   of  private 

books  and  papers, 
a.  In  general. 

IV.  Who  Entitled  to  Peotection 

I.  All  Persons  Summoned  as  Witnesses 

(p.  391 ) 

ConfeMion  obtained  by  compulsion. — A 
confession  may  be  regarded  as  obtained  by 
compulsion  and  therefore  in  violation  of  this 
amendment  though  the  accused  was  warned 
as  to  his  rights.  U.  S.  v.  Kallas,  (W.  D. 
Wash.  1921)  272  Fed.  742. 

2.  Corporations   (p.  392) 

To  same  effect  as  original  annotation,  see 
Nekoosa-Edwards  Paper  Co.  v.  News  Pub. 
Co.,  (Wis.  1921)   182  N.  W.  919. 


XII.  Absolute  Immunity  Must  Be  Given 

4.  Cfrant  of  Immunity  in  Particular  Statutes 

b.  Bankruptcy  Act  of  1898  (p.  400) 

To  same  effect  as  original  annotaticm,  see 
Arndstein  r.  McCarthy,  (1920)  254  U.  8.  71, 
379,  41  S.  Ct.  26,  136,  65  U.  S.  (L.  ed.)  — . 

XIII.  When   Mat   Not   Be  Compelled  to 

Testify 

3.    Requiring   Production   of   Private   Books 

and   Papers 

a.  In  General  (p.  402) 

Use  of  papers  unlawfully  seized  by  iudi- 
vidixal. —  ^e  use  in  evidence  against  an  ac- 
cused of  papers  unlawfully  seized  by  an 
individual  and  turned  over  to  the  government 
officer  does  not  violate  this  provision.  Bur- 
deau  V.  McDowell,   (1921)    256  U.  S.  — ,  41 

5.  Ct.  574,  66  U.  S.  (L.  ed.)  — ,  13  A.  L.  R. 
1159.  See  further  on  the  subject  of  the  use 
of  books  and  papers  unlawfully  seized  as 
evidence,  supra,  annotation  under  the  Fourth 
Amendment,  at  p.  837. 

Vol.  XI,  p.  408,  amend.  5. 

I.  Not  a  limitation  on  the  states. 
II.  Comparison    with    Fourteenth    Amend- 
ment. 
IV.  Restraint   on   executive,   legislative  an4 
judicial  departments. 
V.  Application  to  District  of  Columbia. 
VI.  Operation  in  acquired  territory. 
IX.  What  constitutes  due  process  of  law. 
1.  In  general. 
11.  Under  military  law. 
X.  Deprivation  of  life  and  liberty. 

10.  Right  of  appeal. 
XI.  Deprivation  of  property. 
2.  Power  of  taxation, 
a.  In  general. 

I.  Not  a  Limitation  on  the  States  (p.  411) 

To  same  effect  as  first  paragraph  of  orig- 
inal annotation,  see  Kentucky  Finance  Corp. 
t.  Paramount  Auto  Exch.  Corp.,  (1920)  171 
Wis.  586,  178  N.  W.  9. 

II.  Comparison  with  Foubteenth  Amend- 

ment (p.  411) 

''Due  process  of  law.** — By  the  simplest 
and  plainest  rules  of  construction,  the  words 
*'  due  process  of  law "  must  have  the  same 
meaning  in  the  Fifth  and  the  Fourteenth 
Amendments.  U.  S.  v,  Armstrong,  (D.  C. 
Ind.  1920)  265  Fed.  683. 

It  seems  reasonably  clear  that  the  "  due 
process  of  law "  provision  of  the  Fifth 
Amendment  is  broad  enough  in  its  scope  and 
purpose  to  include  the  **  equal  protection  of 
the  laws,"  which  no  state  may  deny  to  any 
person  under  the  provisions  of  the  Four- 
teenth Amendment.  U.  S.  v,  Yount,  (W.  D. 
Pa.  1920)  267  Fed.  861. 
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IV.  Restraint  on  Executive,  Leoislativx 

AND   JUDICIAI.  DePABTMENTS    (p.    412) 

Effect  of  state  of  war. —  The  mere  exist- 
ence of  a  state  of  war  does  not  suspend  or 
change  the  operation  upon  the  power  of 
Congress  of  the  guaranties  and  limitations 
of  U.  S.  Const.,  5th  and  6th  Amendments,  as 
to  delegating  legislative  power  to  courts  and 
juries,  penalizing  indefinite  acts,  and  de- 
priving citizens  of  the  right  to  be  informed 
of  the  nature  and  cause  of  accusations  against 
them.  U.  S.  v.  L.  Cohen  Grocery  Co.,  (1921) 
256  U.  S.  81,  41  S.  Ct.  298,  65  U.  S.  (L. 
ed.)  — ,  14  A.  L.  R.  1045,  ajfirming  (E.  D. 
Mo.  1920)  264  Fed.  218.  See  to  the  same 
effect  Tedrow  v.  A.  T.  Lewis,  etc.,  Co.,  (1921) 
266  U.  S.  98,  41  S.  C^.  303,  66  U.  S.  (L.  ed.) 
— ;  Kinnane  v,  Detroit  Creamery  Co.,  (1921) 

255  U.  S.  102,  41  S.  Ct.  304,  65  U.  8.  (L. 
ed.)  — .;  Weed  v.  Lockwood,  (1921)  265  U. 
S.  104,  41  8.  Ct.  306,  65  U.  8.  (L.  ed.)  — ; 
O.  8.  Willard  Co.  v^  Palmer,  (1921)  256 
U.  8.  106,  41  8.  Ct  306,  66  U.  8.  (L.  ed.)  — ; 
Qgleshy  Grocery  Co.  v,  XJ.  S.,  (1921)  255 
U.  8.  108,  41  8.  Ct.  306,  65  U.  8.  (L.  ed.)  — . 
See  also  Kennington  v.  Palmer,  (1921)  255 
U.  8.  100,  41  8.  Ct.  303,  66  U.  8.  (L.  ed.)  — , 
Weeds  v.  U.  8.,  (1921)  255  U.  S.  109,  41 
8.  (X  306,  66  U.  8.  (L.  ed.)  — . 

V.  Application  to  Distriot  of  Columbia 

(p.  412) 

To  same  effect  as  original  annotation,  see 
Willson  V.  McDonnell,  (App^  Cas.  D.  C.  19l9) 
266  Fed.  432;  Groot  i>.  Reilly,  (App.  Oas. 
D.  C.  1919)  266  Fed.  1008. 

Rent  lei^lation. —  The  emergency  growing 
out'  of  the  World  War  clothed  the  letting  of 
buildings  in  the  District  of  Columbia  with  a 
public  interest  so  great  as  to  justify,  despite 
this  amoidment,  such  temporary  r osculation 
as  was  made  by  the  Act  of  October  22,  1919, 
tit.  2,  I  100  (to  remain  in  force  two  years 
unless  sooner  repealed),  giving  a  tenant  the 
privilege  of  holding  over  after  the  expira- 
tion of  the  lease,  subject  to  regulation  by 
the  commission  appointed  by  that  act,  so  long 
as  he  pays  the  rent  and  performs  the  con- 
ditions as  fixed  by  the  lease,  or  as  modified 
by  the  commission.     Block  t?.  Hirsh,   (1921) 

256  U.  8.  — ,  41  8.  Ct.  458,  66  U.  S.  (L.  ed.) 
—  {reversing  (1920)  50  App.  Cas.  (D.  C.) 
66,  267  Fed.  614,  11  A.  L.  R.  1238;  (1920) 
50  App.  Cas.  (D.  C.)  73,  267  Fed.  631), 
wherein  it  was  further  held  that  temporary 
emergency  legislation  like  the  above  act  w^as 
not  invalid  merely  because  landlords  and 
tenants  were  deprived  by  it  of  a  trial  by 
jury  on  the  right  to  possession  of  the  land. 

VI.  Opebation  in  Agquised  Tebbitobt 

(p.  412) 

Applicable  to  Virgin  Islands. —  The  right 
not  to  be  "deprived  of  life,  liberty  or  prop- 
erty, without  due  process  of  law"  was  en- 
Safted  by  the  Organic  Act  of  Congress  on 
e  Danish  laws  of  the  Virgin  Islands.  Soto 
V.  U.  8.,  (C.  C.  A.  3d  Cir.  1921)  273  Fed.  628. 
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IX.  What   C^ONflTiTUTBB    Ddb    Pbogbbb   ov 

Law 

1.  In  Geneva  (p.  414) 

The  worda  "  due  process  of  law.* —  The 
due  process  of  law,"  by  which  Congress  is 
limited  in  the  Fifth  Amendment,  and  tlie 
states  by  the  Fourteenth  Amendment,  is 
equivalent  to  the  "  law  of  the  land/'  and  ia 
intended  to  protect  the  dticen  against  arbi- 
trary action,  and  secure  to  aU  persons  equ&l 
and  impartial  justice  under  the  law.  U.  S.  tr. 
Yount,  (W.  D,  Pa.  1920)  267  Fed.  861. 

Arbitrary  classification  in  criminal  statvte. 
—  Whenever  the  government  undertakes  to 
deprive  a  person  of  his  liberty,  as  a  punish- 
ment for  crime,  it  must  do  it  by  virtue  of  a 
valid,  constitutional  statute  defining  the 
crime,  and  such  a  statute  is  required  by  the 
"due  process"  clause  of  this  amendment. 
The  statute  upon  which  a  person  is  deprived 
of  his  liberty  is  a  part  of  the  process  of  law 
which  is  used  against  him,  and  it  must  be 
"due  process  of  law."  Hence,  an  arbitrary 
classification  in  such  a  statute  by  Congress 
is  repugnant  to  the  "  due  process  "  clause  of 
this  amendment.  U.  8.  v,  Armstrong,  (D.  C. 
Ind.  1920)  266  Fed.  683. 

11.  Under   MOitOiry  Law    (p.    418) 

Trial  of  military  prisoners. —  To  subject 
military  prisoners,  confined  in  a  military 
prison  under  previous  court-martial  sentences 
whidi  involved  their  discharge  as  soldiers, 
to  trial  by  courtHnartial  for  offenses  com- 
mitted during  such  imprisooment,  does  not 
involve  a  violation  of  the  guaranty  of  this 
amendment.  Kahn  v.  Anderson,  (1921)  255 
U.  S.  1,  41  8.  Ct.  224,  65  U.  S.  (L.  ed.)  — w 

X.  Depbivatton  of  Lifb  and  Libcbtt 

10.  Right  of  Appeal  (p.  428) 

A  review  by  an  appellate  court  of  a  judg- 
ment of  conviction  is  not  a  requirement  in 
affording  a  defendant  the  due  process  of  law 
that  is  secured  to  him  by  the  constitution. 
Haywood  v.  U.  8.,  (C.  C.  A.  7th  Cir.  1920) 
268  Fed.  795.  The  court  further  said:  "la 
!£ngland  writs  of  error  in  criminal  cases  are 
of  comparatively  recent  origin.  In  our  coun- 
try, though  writs  of  error  within  certain 
limitations  have  been  allowed  from  the  be- 
ginning, the  grant  has  been  of  grace  or  ex- 
pediency, not  of  constitutional  demand.  In 
the  court  of  first  instance  the  defendant  is 
given  his  day  in  court,  his  trial  by  jury,  his 
opportunity  to  confr<Hit  opposing  witnesses, 
and  all  other  elements  of  due  process  of  law. 
And  if  Congress  might  have  withheld  en- 
tirely the  privilege  of  review,  it  i»  self-evi- 
dent that  Congress  may  at  any  time  reduce 
the  previouely  granted  privilege.  From  re- 
cent legislation  (40  8tat.  pt.  1,  p.  1181)  we 
gather  the  congressional  intent  to  end  the 
practice  of  holding  that  an  error  requires 
the  reversal  of  the  judgment  unless  the  op- 
ponent can  affirnoatively  demonstrate  from 
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other  parts  of  the  record  that  the  errof  wa» 
harmless,  and  now  to  demand  that  the  com- 
plaining party  show  to  the  reviewing  tri- 
bunal from  the  record  as  a  whole  that  he 
has  been  denied  some  substantial  right 
whereby  he  has  been  prevented  from  having 
a  fair  trial/'  See  also  St.  John  v.  U.  S., 
(C.  C.  A.  7th  Cir.  1920)  268  Fed.  808. 

XL  Dkfbitation  of  Pbopebtt 

2.  Power  of  Tawation 

a.  In  General  (p,  433) 

War  taxation. — (Aa  to  the  power  to  tax 
for  war  purposes  it  has  been  said:  "In 
critical  periods  of  a  nation's  life  the  power 
to  tax  may  be  necessary  to  preserve  it,  and 
perhaps  there  is  no  limit  beyond  which  it 
may  not  subject  the  property  within  its 
reach  to  contribution.  I  need  not  go  so  far 
as  that  in  this  case;  it  ie  enough  that  the 
powers  of  Congress  are  to  be  interpreted, 
not  by  dialectical  ingenuity,  but  by  current 
practices  of  nations  in  the  exercise  of  eimi- 
lar  powers.  It  is  true  that  these  powers  are 
limited,  and  that  those  limits  must  be  ob- 
served, however  little  they  circumscribe  the 
analogous  powers  of  other  Legislatures.  Yet 
when  the  question  is  of  the  interpretation  of 
those  broad  coimsels  of  moderation  contained 
in  the  Fifth  Amendment,  we  must  interpret 
the  limitations  themselves  with  an  eye  to  the 
practices  which  have  become  tolerated  else- 
where among  civilized  nations.  Were  it  not 
so,  we  should  be  limited  forever  to  the  politi- 
cal usages  of  1789,  and  those  amendments 
which  were  intended  to  protect  the  indi- 
vidual against  extravagant  or  invidioua 
discrimination  would  become  a  strait-jacket 
upon  the  nation's  freedom."  Towne  v,  Mc- 
EUigott,  (S.  D.  N.  Y.  1921)  274  Fed.  960. 

Vol.  XI,  p.  447,  amend.  5. 

I.  Not  a  limitation  on  the  states. 
rV.  What  constitutes  a  taking. 
1.  In  general. 

6.  Acts  not  directly  encroaching  on 
private  property. 
21.  Kemoval  or  alteration  of  bridge  as 

an  obstruction  to  navigation. 
36.  Consequential  injury, 
a.  In  general. 

I.  Not  a  Lihitatioiv  on  the  States  (p.  449) 

To  same  effect  as  original  annotation,  see 
Joslin  Mfg.  Co.  V.  Clarke,  (R.  I.  1921)  114 
Atl.  185;  Kentucky  Finance  Corp.  f.  Para- 
mount Auto  Exch.  Corp.,  (1920)  171  Wis. 
586,  178  N.  W.  9. 

IV.  What  Constitutes  a  Taking 

1.  In  Oeneral  (p.  452) 

If 0  distinction  between  **  requisition  "  and 
^condemnation." — In  a  case  where  it  was 
claimed  by  the  government  that  there  was  a 
distinction  between  *'  requisition  "  and  "  con- 
demnation," the  court  said:  "The  language 
of  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States  is:  Co. 
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Nor  shall  private  property  be'  taken  for 
public  use  without  just  compensation.' 

"  Nothing  is  said  about  '  requisition '  or 
'condemnation';  the  word  used  is  'taken.' 
The  result  of  either  condemnation  or  requi- 
sition is  a  taking,  and  therefore,  in  the 
opinion  of  the  court,  this  amendment  applies 
to  the  taking  o&  private  property,  whether 
it  be  by  requisition  or  by  condenmation ;  and 
both  requisition  and  condemnation  being 
exercised  by  virtue  of  the  same  provision  of 
constitutional  law,  commonly  called  '  eminent 
domain,'  which  allows  the  interest  of  the 
individual  to  lie  subordinated  to  thai  of 
the  public  and  private  property  to  be  taken 
compulsorily  for  public  use,  in  the  opinion 
of  the  court,  under  the  Constitution  of  the 
United  States,  there  is  no  difference  between 
a  '  requisition '  and  a  '  condemnation,'  so  far 
as  the  obligation  of  the  United  States  is  con- 
cerned, to  award  to  the  owner  just  compensa- 
tion." Filbin  Corp.  v,  U.  S.,  (E.  D.  S.  0. 
1920)   266  Fed.  911. 

Price  fixing  under  war  legiiUtioii. —  Where 
a  ooal  company  has  contracted  to  furnish 
coal  at  an  agreed  price  per  ton  to  certain 
steamship  companies,  and  the  government, 
imder  its  war  power,  has  required  the  said 
coal  company  to  furnish  such  coal  to  other 

Sarties  at  a  lower  price  per  ton  fixed  by  the 
'uel  Administration,  it  is  not  a  taking 
under  this  amendment,  and  the  United  States 
is  not  liable  for  the  difference  in  price. 
Morrisdale  Coal  Co.  v.  U.  8.,  (1920)  55  Ct. 
CI.  310.  To  same  effect,  see  Pine  Hill  Coal 
Co.  t;.  U.  S.,   (1920)   55  a.  01.  433. 

Where  the  government  makes  a  proposal 
to  a  company  to  furnish  a  stated  amount  of 
copper  before  a  certain  date,  at  a  specified 
price  per  pound,  and  the  proposal  is  volun- 
tarily accepted,  the  company  cannot  recover 
for  a  taking  under  eminent  domain  for  a 
part  of  said  copper  delivered  after  the  ex- 
piration of  the  contract  period,  although  the 
President  has  fixed  a  higher  nrice  for  copper 
subsequent  thereto  while  tne  copper  for 
which  claim  is  made  was  being  delivered. 
American  Smelting,  etc.,  Co.  v.  U.  S.,  (1920) 
55  Ct.  CI.  466. 

r 

6.  Acts  Not  Directly  Encroaching  on  Private 
Property   (p.  463) 

Requi^ng  railroad  to  maintain  highway  at 
crossing  for  full  width  of  highway  does  not 
take  private  property  without  compensation. 
Chicago,  etc.,  R.  Co.  v.  Taylor,  (1920)  79 
Ok  la.  142,  192  Pac.  349. 

21.  Removal  or  Alteration  of  Bridge  as  an 
Obstruction  to  Navigation    (p.  459) 

Injury  to  pier  in  improving  river. —  Where 
the  United  States  in  improving  a  navigable 
river  incidentally  damages  a  pier  protecting 
a  bridge  so  as  to  require  considerable  repair 
or  rebuilding,  there  is  no  taking  under  the 
Constitution,  and  the  United  States  is  not 
liable  for  such  damage.  Keokuk,  etc.j  Bridge 
V.  U.  S.,  (1920)  66  Ct.  CI.  480. 
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36.  Consequential  Injury 

a.  In  General   (p.  464) 

To  same  effect  as  original  annotation,  see 
Sanguinetti  r.  U.  S.,  (1920)  55  Ct.  CI.  107, 
holding  that  where  government  works  for  the 
improvement  of  waterways  have  caused  depos- 
its of  debris  on  private  lands,  requiring  labor 
to  remove;  where  trees  have  been  washed 
out  and  other  damage  done;  and  a  house 
rendered  inaccessible  during  flood  periods, 
the  injury  amounts  to  a  depreciation  or 
consequential  damages,  and  not  to  an  appro- 
priation of  the  property  by  the  United  States 
under  this  amendment;  but  that  where  the 
facts  clearly  show  a  damage  to  private 
property  equivalent  to  a  taking  under  emi- 
nent domain,  but  without  an  expressed  in- 
tention on  the  part  of  the  GK>vernment  to 
appropriate  such  property,  it  is  a  taking 
within  this   amendment. 

Vol.  XI,  p.  474,  amend.  6. 

II.  Limited  to  trials  in  federal  courts. 

1.  In  general. 

2.  Applicable  to  District  of  Colum- 

bia and  territories. 

III.  "  In  all  criminal  prosecution^i.*' 

3.  Limited  to  subjects  of  indictment 

under  Fifth  Amendment. 

IV.  Right  to  a  speedy  trial. 

VI.  "  District  wherein  the  crime  shall  have 
been   comm  itted ." 
1.  In  general. 
VII.  Right    to    be    informed    of    nature    of 

accusation. 
VIII.  Right  to  be  confronted  with  witnesses. 
1.  The  right  is  without  exception. 
X.  Assistance  of  counsel. 

II.  Limited  to  Tbials  in  Fedesal  Courts 
1.  In  Oweral  (p.  475) 

To  same  effect  as  original  annotation,  see 
State  r.  Gaetano,  (Conn.  1921)  114  Atl. 
82;  Raine  t\  State,  (1920)  143  Tenn.  16S, 
226  S.  W.  189;  U.  S.  v.  Woltcrs,  (S.  D.  Tex. 
1920)  268  Fed.  69;  Kentucky  Finance  Corp. 
«.  Paramount  Auto  Exch.  Corp.,  (1920)  171 
Wis.  686,  178  N.  W.  0. 

Trial  by  court-martial. —  Trial  by  court- 
mariial  for  murder  committed  by  persons 
subject  to  military  law  does  not  infringe  the 
constitutional  guaranties  as  to  jury  trial 
and  presentment  ar  indictment  by  grand 
jury.  Kahn  t;.  Anderson,  (1921)  255  U.  S. 
1,  41  S.  Ct.  224,  65  U.  S.  (L,  ed.)  — . 

The  guaranties  provided  by  amendment  6 
and  this  amendment  do  not  apply  to  the 
trial  of  a  person  before  a  court-martial  on 
the  charge  of  being  a  spy.  U.  S.  v.  Mc- 
Donald, (E.  D.  N.  Y.  1920)  265  Fed.  754. 
The  court  said:  "While  it  is  true  that,  in 
the  case  at  bar,  the  relator  was  charged  with 
a  criminal  offense  by  indictments  of  the 
federal  courts,  this  arrest  is  not  in  pursu- 
ance of  any  intention  seeking  to  bring  the 


defendant  to  justice  on  any  of  the  chargvs 
for  which  he  has  been  indicted.  He  is  now 
being  charged  with  the  offense  of  being  a 
spy.  The  guaranties  of  the  Constitution  ap- 
ply only  where  a  crime  is  charged.  Crime 
means  offense  against  the  government,  as 
understood  when  the  Constitution  was 
adopted.  There  was  no  such  crime  known 
to  the  law  as  that  of  a  spy  then.  In  the 
Matter  of  Martin,  45  Barb.  (N.  T.)  142. 
where  a  military  prisoner,  charged  with 
being  a  spy,  was  released  on  a  writ  of 
habeas  corpus  by  reason  of  the  fact  that 
after  the  offense  he  had  returned  to  the 
enemy  lines,  the  court  said: 

"  *  The  offense  of  being  a  spy  is  not  knoirn 
to  the  civil  or  statutory  law,  and  is  one  of 
a  purely  military  character,  cognizable  onW 
in  time  of  war,  and  before  a  tribunal  havin? 
its  life,,  existence,  and  authority  created, 
continued,  and  defined  by  purely  military 
power,"  ' 
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2.  Applicable   to   District  of   Columbia   and 

Territories   (p.  476) 

Virgin  Islands. —  The  right  of  ^  an  ac- 
cused to  be  confronted  with  the  witnesses 
against  him"  was  engrafted  by  the  Organic 
Act  of  Congress  on  the  Danish  laws  of  the 
Virgin  Islandfl.  Soto  «.  U.  S.,  (C.  C.  A. 
3d  Cir.  1921)   273  Fed.  628. 

III.  "  In  all  Criminal  Pbosecctions  '* 

3.  Limited  to  Subjects  of  Indictment  Under 

Fifth  Amendment  (p.  478) 

This  amendment  is  not  limited  in  its 
application  to  citizens,  bu^  applies  gen- 
erally to  all  persons  within  the  jurisdiction 
of  the  United  States.  Colyer  v.  Skeffington. 
(D.  C.  Mass.  1920)   265  Fed.  17. 

IV.  Right  to  a  Speedy  Tbjal  (p.  479) 

Insufficient  time  for  preparation. — Allow- 
ing but  one  day  for  preparation  on  a  rule 
to  vacate  the  suspension  of  a  sentence  and 
refusing  a  continuance  to  obtain  an  absent 
witness  do  not  violate  this  provision.     State 

V.  SUuss,    (1920)    114  8.  C.  445,  103  S.  E. 
769. 

VI.  "DiSTEicT  Whkbein  the  C^im  Shall 

Havb  Been  CoHHimD" 

1.  In  General  (p.  482) 

Indictment  and  proof. —  Under  this  amend- 
ment which  guarantees  to  an  accused  the 
right  of  trial  by  a  jury  ''of  the  state  and 
district  wherein  the  crime  shall  have  been 
committed "  the  venue  is  as  material  as 
any  other  allegation  in  the  indictment,  and 
the  burden  to  prove  it  rests  on  the  govern- 
ment. Moran  v.  U.  S.,  (C.  C.  A.  6th  Cir. 
1920)    264  Fed.  768. 

State  statute  providing  for  prosecution  of 
bigamy  committed  without  the  state. — A 
state  statute  providing  that  a  married  person 
who  goes  out  of  the  state  and  contracts  a 
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second  marriage  with  the  intention  to  return 
to  the  Btate,  shall  be  liable  to  prosecution  for 
bigamy  upon  his  return  to  the  state  in  the 
same  manner  as  if  the  second  marriage  were 
solemnized  within  the  state,  does  not  yio- 
late  the  provisions  of  this  amendment.  State 
V.  Bacon,   (Del.  1920)    112  Atl.  682. 

vn.  BioHT  Tt)  BE  Informed  of  Natuse  or 
Accusation  (p.  485) 

Statute  indefinite  as  to  acts  constituting 
crime. —  Congress,  in  attempting,  as  it  did 
in  the  Lever  Act  of  August  10,  1917,  §  4, 
as  re-enacted  in  the  Act  of  October  22,  1919, 
I  2,  [1919  Supp.  60]  to  punish  criminally 
any  person  who  wilfully  made  "  any  unjust 
or  unreasonable  rate  or  charge  in  handling 
or  dealing  in  or  with  any  necessaries,"  vio- 
lated this  and  the  Fifth  Amendments, 
which  require  an  ascertainable  standard  of 
guilt,  fixed  by  Congress  rather  than  by  courts 
and  juries,  and  secure  to  accused  persons  the 
right  to  be  informed  of  the  nature  and  cause 
of  accusations  against  them.  U.  8.  v,  L. 
Cohen  Grocery  Co.,  (1921)  255  U.  S.  81, 
41  8.  a.  298,  66  U.  8.  (L.  ed.)  — ,  14  A.  L. 
R.  1046,  affirming  (E.  D.  Mo.  1920)  264  Fed. 
218.  See  to  the  same  effect  Tedrow  v.  A.  T. 
Lewis,  etc.,  Co.,  (1921)  265  U.  S.  98,  41 
S.  Ct.  303,  66  U.  8.  (L.  ed.)  — ;  Kinnane  v, 
Detroit  Creamery  Co.,  (1921)  255  U.  S.  102, 
41  8.  Ct.  304,  65  U.  S.  (L.  ed.)  — ;  Weed  i\ 
Lockwood,    (1921)    255  U.  8.   104,  41   S.  Ct. 

305,  65  U.  S.  (L.  ed.)  — ;  G.  8.  Willard  Co. 
17.  Palmer,  (1921)  255  U.  8.  106,  41  S.  Ct. 
805,  65  U.  8.  (L.  ed.)  — ;  Oglesby  Grocery 
Co.  V.  U.  8.,  (1921)   255  U.  8.  108,  41  8.  Ct. 

306,  06  U.  8.  (L.  ed.)  — .  See  also  Kenning- 
ton  V.  Palmer,  (1921)  255  U.  8.  100,  41 
S.  Ct.  303,  65  U.  8.  (L.  ed.)  —;  Weeds  v. 
U.  8.,  (1921)  255  U.  8.  100,  41  8.  Ct.  306,  65 
U.  S.   (L.  ed.)   — . 

VIII.   Right   To   Be   Cokfbontgd    With 

Witnesses 
1.  The  Right  Is  Without  Exception   (p.  488) 

Purpose  of  provision. —  This  constitutional 
provision  was  designed  to  incorporate  in  a 
way  not  subject  to  legislative  change  the 
common-law  principles  in  reference  to  crimi- 
nal evidence  to  the  effect  that  primarily  such 
evidence  —  "consists  in  facts  within  the  per- 
sonal knowledge  of  the  witness,  to  be  testified 
to  in  open  court  in  the  presence  of  the 
accused."  State  v.  Gaetano,  (Conn.  1921) 
114  Atl.  82. 

X.  Assistance  of  CJounsel   (p.  -192) 

Where  the  defendant  attempted  to  put  in 
an  appearance,  and  presented  a  praecipe, 
signed  by  its  counsel,  for  this  purpose, 
which  paper  the  clerk  refused  to  file  without 
the  payment  of  the  required  fee,  such  re- 
fusal was  not  a  denial  of  the  constitutional 
right  of  a  person  "to  have  the  assistance  of 
counsel  for  his  defense."  U.  S.  v.  Philadel- 
phia, etc.,  R.  Co.,  (E.  D.  Pa.  1916)  268  Fed. 
697. 


Vol.  XI,  p.  494,  amend.  7. 

I.  To  what  courts  applicable. 

1.  Not  applicable  to  actions  in  state 
courts. 
IV.  In  suits  at  common  law. 

3.  Matters  of  fact  in  equity  proceed- 

ings, 
a.  In  general. 

4.  Adequate  remedy  at   law. 
12.  Condemnation    proceedings. 

Vlt  Right  of  trial  by  jury. 

5.  Adoption  of  state  remedies. 

a.  In  general. 

I.  To  What  Ooubts  Applicable 

I,  Not  Applicahle  to  Actions  in  State  Courts 

(p.   495) 

To  same  effect  as  first  paragraph  of  orig- 
inal annotation  see  Kentucky  Finance  Corp. 
i\  Paramount  Auto  Exch.  Corp.,  (1920)  171 
Wis.  586,  178  N.  W.  9. 

IV.  In  Suits  at  Common  Law 

3.    Matters  of  Fact  in  Equity  Proceedings 

a.  In  General   (p.  499) 

Section  4921  of  the  Revised  Statutes  [7 
Fed.  Stat.  Ann.  (2d  ed.)  326]  giving  the 
court  power  to  assess  damages  in  patent  in- 
fringement cases  is  not  violative  of  this 
amendment.  Filer,  etc.,  CJo.  f.  Diamond  Iron 
W^orks,  (CCA.  7th  Cir.  1921)  270  Fed. 
4S9. 

4.  Adequate  Remedy  at  Law  (p.  500) 
Compelling  pleading  of  oounterdaim  in 
equity. —  The  court  has  no  power,  to  compel 
a  defendant  to  plead  a  purely  legal  cause  of 
action  as  a  counterclaim  to  a  suit  in  equity, 
and  rule  30  was  never  so  intended.  To  do  so 
would  be  in  conflict  with  this  amendment. 
American  Surety  Co.  v.  American  Mills  Co., 
(C  C  A.  2d  Cir.  1921)  273  Fed.  67. 

12.  Condemnation  Proceedings    (p.  503) 

A  proceeding  to  ascejrtain  just  compensa- 
tion to  be  made  for  property  taken  for  pub- 
lic purposes  is  a  proceeding  at  common  law 
to  which  the  right  of  trial  by  jury  necessar- 
ily adheres.  Filbin  Corp.  r.  U.  S.,  (£.  D. 
8.  C.  1920)   266  Fed.  911. 

VI.  Right  of  Tbial  bt  Jubt 

6.  Adoption  of  State  Remedies 

a.  In  General  (p.  506) 

A  restricted  new  trial  where  the  whole 
case  is  not  resubmitted  to  the  jury  is  beyond 
the  power  of  a  federal  court  to  order.  Mc- 
Keon  V.  Central  Stamping  Co.,  (C  C  A.  3d 
Cir.  1920)  264  Fed.  386. 

Vol.  XI,  p.  518,  amend.  8. 

I.  Limitation   on    powers    of    federal   gov- 
ernment only. 
IV.  Excessive  fines,  cruel  and  unusual  pun- 
ishment. 
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I.  Limitation  on  Powebs  or  Federal  Gov- 
ernment Only  (p.  518) 

To  same  effect  as  first  paragraph  of  orig- 
inal annotation  see  Kentucky  Finance  Corp. 
r.  Paramount  Auto  Exch.  Corp.,  (1^20)  171 
Wis.-  686,  178  N.  W.  9. 

IV.  ExcEssiYE  Fines,  Cruel  and  Unusual 
Punishment  (p.  519) 

Statute  not  limiting  penalty. — A  statute 
making  criminal  syndicalism  a  felony  but 
not  fixing  the  penalty  does  not  violate  the 
prohibition  of  cruel  and  unusual  punish- 
ment, where  another  statute  provides  that 
in  such  cases  the  penalty  shall  be  not  more 
than  ten  years'  imprisonment  and  a  fine  of 
not  more  than  five  thousand  dollars.  State 
t?.  Hennessy,   (Wash.  1921)   195  Pac.  211. 

Making  bootlegging  a  felony  while  other 
forms  of  unlawful  sale  of  liquor  are  pun- 
ishable Aa  misdemeanors  only  doed  not  vio- 
late this  section.  State  r.  Hessel,  (1920) 
112  Wash.  53,  191  Pac.  637. 

Vol.  XI,  p.  522,  amend.  9. 

Not  a  limitation  on  the  states. —  To  same 
effect  as  first  paragraph  of  original  annota- 
tion see  Kentucky  Finance  Corp.  &.  Para- 
mount Auto  Exch.  Corp.,  (1920)  171  Wis. 
586,  178  N.  W.  9. 

Vol.  XI,  p.  523,  amend.  10. 

I.  General  reserved  powers. 
III.  Police  power. 

1.  In  general. 

I.  General  Reserved  Powers  (p.  5^) 

"Except  as  limited  by  the  Constitution  of 
the  United  States  and  the  laws  made  in  re- 
sponse thereto,  it  is  within  the  power  of  the 
state  to  determine  the  rights  to  be  recognized 
or  conferred  by  the  state  ocnistitution,  and  to 
determine  how  and  when  and  under  what 
circumstances  these  rights  may  be  asserted." 
Wight  t?.  Police  Jury,  (CCA.  6th  Cir. 
1919)    264  Fed.  705. 

"This  amendment  must  be  construed  to 
mean  that,  in  framing  the  Constitution,  the 
sovereign  people  of  the  several  states  ceded 
to  the  general  government  certain  designated 
powers,  leaving  all  other  rights  and  powers » 
such  as  are  necessary  to  maintain  our  dual 
system  of  government,  to  the  states  respect- 
ivelv  and  to  the  people.''  George  c.  Bailey, 
(W.'  D.  N.  C  1921)  274  Fed.  639. 

III.  PoucE  Power 

1.  In  General    (p.   525) 

State  statute  making  illegal  teachings 
tending  to  hamper  enlistments  and  prosecu- 
tion of  war. —  Congressional  power  is  not 
usurped  nor  encroached  upon  by  the  enact- 
ment by  a  state  of  a  statute  making  it  un- 
lawful to  advocate  or  teach  that  men  should 
not  enlist  in  the  military  or  naval  forces  of 
tbe  United  States  or  of  the  state,  or  that 


citisens  of  the  state  should  not  aid  or  assist 
the  United  States  in  prosecuting  or  carrying 
on  war  with  the  public  enemies  of  the  United 
States.  Such  statute  renders  a  service  to 
the  people  of  the  state,  and  may  even  be  sup- 
ported ss  a  simple  exercise  of  the  police 
power  to  preserve  the  peace  of  the  state. 
Gilbert  p.  Minnesota,  (1920)  254  U.  S.  325. 
41  8.  Ct.  126,  05  U.  S.  (L.  ed.)  — ,  affirmmg 
(1918)    141  Minn.  263,   169  N.  W.  790. 

Vol.  XI,  p.  530,  amend.  11. 

IV.  Suit  in  admiralty. 
XI.  State  as  a  nominal  or  real  party. 
XII.  Suits  against  state  officers. 

10.  Injunctions  against  state  officers. 

IV.  Suit  in  Adhibalty  (p.  533) 

The  admiralty  and  nuuritime  jnrisdictioii 
is  not  exempt  from  the  operation  of  the  rule 
that  a  state  may  not  be  sued  in  personam 
without  its  consent  by  individuals,  whether 
its   own    citizens   or    not.     Matter   of    New 
York,  (1921)  266  U.  S.  —,  41  S.  Ct.  588,  66 
U.  S.  (L.  ed.),  wherein  it  was  held  that  the 
immunity  of  a  state  from  suit  without  its 
consent   prevents  a   court  of   admiralty,   in 
which  libels  have  been  filed  against  certain 
lugs   for    damages    received    by    their    tows 
upon  the  Erie  canal,  from  proceeding  against 
the   superintendent  of   pi}ft>lic  works   of   the 
state  of  New  York,  who  was  operating  the 
tugs  when  the  disaster  occurred,  under  char- 
ter  parties   authorized   by    the   state   laws, 
where,  the  charters  having  since  expired,  at 
no  time  has  any  res  belonging  to  the  state  or 
to  such  officer,  or  in  which  they  claim  any 
interest,  been  attached  or  brought  under  the 
jurisdiction  of  the  court,  nor  is   any   relief 
asked   against   such  officer  individually,  the 
proceedings  against  him  being  strictly  in  his 
capacity  as  a  public  officer.    The  court  said: 
"Nor  is  the  admiralty  and  marine  jurisdic- 
tion exempt  from  the  operation  of  the  rule. 
It   is  true  the  Amendment   speaks   only  of 
suits  in  law  or  equity;  but  this  is  because,  as 
was  pointed  out  in  Hans  t>.  Louisiana,   134 
U.   S.   1,   10-17,  33  L.  ed.   842,  846-848,  10 
Sup.  Ct.  Rep.  604,  the  Amendment  was  the 
outcome  of  a  purpose  to  set  aside  the  effect 
of  the  decision  of  this  court  in  Chisholm  v. 
Georgia,   2  Dall.   419,   1    L.   ed.   440,   which 
happened  to  be  a  suit  at  law,  brought  against 
the  state  by  a  citizen  of  another  state,  the 
decision   tuvniug   upon   the   construction   of 
that  clause  of  S  2  of  art.  3  of  the  Constitu- 
tion, establishing  the  judicial  power  in  cases 
in  law  and  equity  between  a  state  and  citi- 
zens of  another  state;   from  which  ft  natu- 
rally came  to  pass  that  the  language  of  the 
Amendment  was  particularly  phraMd  so  as 
to  reverse  the  construction  adopted  in  that 
case.     In  Hans  v.  Louisiana,  supra  (p.  15), 
the  court  demonstrated  the  impropriety  of 
construing  the  Amendment  so  as  to  leave  it 
open   for  citizens  to  sue  their  own  state  in 
the  Federal  courts;  and  it  seems  to  us  equal- 
ly clear  that  it  cannot  with  propriety  be 
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coiutnied  to  leave  open  a  suit  against  a 
state  in  the  admiralty  jurisdiction  by  in- 
dividuals, whether  its  own  citizens  or  not. 

"Amon^  the  authorities  to  which  we  are 
referred  is  Mr.  Justice  Story,  who,  in  his 
Commentaries  on  the  Constitution  (Ist  ed. 
I  1693;  5th  ed.  |  168i9),  stated  that  it  had 
been  doubted  whether  the  Amendment  ex- 
tended to  cases  of  admiralty  and  maritime 
jurisdiction  where  the  proceeding  was  in 
rem,  and  not  in  personam;  and  whose  doubt 
was  supported  by  a  declaration  proceeding 
from  Mr.  Justice  Washington  at  the  circuit. 
United  States  t\  Bright,  (1809)  Brightly 
N.  P.  19,  26,  note;  Fed.  Cas.  No.  14,647;  3 
Am.  L.  J.  197,  225.  But  the  doubt  was  based 
upon  considerations  that  were  set  aside  in 
the  reasoning  adopted  by  this  court  in  Hans 
V,  Louisiana." 

To  the  same  effect  as  the  above  case  see 
Matter  of  New  York,  (1921)  256  U.  8.  — , 
41  S.  Ct.  592,  65  U.  6.   (L.  ed.). 

XI.  State  as  a  Nominal  or  Real  Pahtt 

(p.  535) 

Rule  stated. —  To  the  same  effect  as  the 
original  annotation  see  Matter  of  New 
York,  (1921)  256  U.  S.  — ,  41  8.  Ct.  588,  65 
U.  8.   (L.  ed.)  — . 

XII.  Sirrrs  Against  State  Officebs 
10.  Injunction  Against   State   Officers 

The  federal  courts  have  no  power  to  en- 
join a  suit  by  the  state  in  its  sovereign 
capacity  under  the  Eleventh  Amendment  to 
the  Constitution  of  the  United  States.  The 
state  can  only  act  through  officers  and 
agents,  and  where  such  officers  and  agents 
are  authorized  by  a  valid  law  to  institute 
suits  in  the  name  of  the  state,  and  such  suit 
is  brought,  the  suit  to  enjoin  such  officers 
from  proceeding  with  such  suits  is  a  suit 
against  the  state  which  is  prohibited  by  this 
amendment,  and  a  writ  of  injunction  issued 
in  such  case  is  void  for  want  of  jurisdiction 
in  the  federal  court  to  entertain  the  suit. 
Robertson  v.  H.  Weston  Lumber  Co.,  (1921) 
124  Miss.  606,  87  So.  120. 

To  restrain  impairment  of  contract. — 
Where  coal  mining  companies  had  contracts 
to  deliver  coal  outside  the  state  and  an 
order  of  a  state  commission  requiring  them 
to  deliver  their  coal  to  parties  within  the 
state  was  made,  it  was  held  that  an  order  for 
an  interlocutory  injunction  should  be  issued 
on  the  ground  that  the  action  of  the  com- 
mission impaired  the  obligation  of  pre- . 
existing  contracts.  Vandalia  Coal  Co.  v. 
Special  Coal,  etc.,  Commission,  (D.  C.  Ind. 
1920)   268  Fed.  572. 

Vol.  XI,  p.  554,  amend.  13,  sec.  1. 

in.   Sr.AVERT    AKD    InVOLUNTABT     SeBVITUDB 

1.  Involuntary  Servitude 

a.  In  General    (p.  556) 

Penalizing  lessors  for  failure  to   furnish 
water,  heat»  light,  etc.,  to  lessees.^  An  in- 


voluntary servitude  forbidden  by  this  amend- 
ment is  not  created  by  the  provisions  of 
N.  T.  Laws  1920,  chaps.  131  and  951,  which 
make  it  a  misdemeanor  for  a  lessor,  or  any 
agent  or  janitor,  intentionally  to  fail  to 
furnish  such  water,  heat,  light,  elevator, 
telephone,  or  other  service  as  may  be  re- 
quired by  the  terms  of  the  lease,  and  neces- 
sary to  the  proper  and  customary  use  of 
the  building.  Marcos  Brown  Holding  Co.  v. 
Feldman,  ( 1921 )  256  U.  S.  — ,  41  8.  Ct.  466, 
66  U.  S.  (L.  ed.)  —  (affirming  (8.  D.  N.  Y. 
1920)  269  Fed.  306),  wherein  the  court  said: 
"It  is  objected  finally  that  chapter  951, 
above  stated,  in  so  far  as  it  required  active 
services  to  be  rendered  to  the  tenants,  is 
void  on  the  rather  singular  ground  that  it 
infringes  the  18th  Amendment.  It  is  true 
that  the  traditions  of  our  law  are  opposed 
to  compelling  a  man  to  perform  strictly  per- 
sonal services  against  his  will,  even  when  he 
has  contracted  to  render  them.  But  the 
services  in  question,  although  involving 
some  activities,  are  so  far  from  personal 
that  they  constitute  the  universal  and  neces- 
sary incidents  of  modern  apartment  houses. 
They  are  analogous  to  the  services  that,  in 
the  old  law,  might  issue  out  of  or  be  at- 
tached to  land/' 

Requiring  labor  irrespective  of  financial 
ability. —  This  section  renders  invalid  a  stat- 
ute providing  that  every  able  bodied  male 
resident  of  this  state  between  the  ages  of 
sixteen  and  sixty  years,  except  bona  fide 
students  during  school  term,  who  shall  fail 
or  refuse  to  regularly  and  steadily  engage 
for  at  least  thirty-six  hours  per  week  in 
some  lawful  and  recogni2)ed  business,  pro- 
fession, occupation  or  employment,  shall  be 
held  to  be  a  vagrant  and  be  guilty  of  a  mis- 
demeanor, and  punished  as  therein  provided, 
regardless  of  the  financial  ability  of  snth. 
person  to  maintain  himself  and  ms  depend- 
ents without  performing  such  labor,  and 
regardless  of  his  ability  to  obtain  such  em- 
ployment except  as  therein  provided.  Ex  p. 
Hudgins,  (1920)  86  W.  Va.  526,  103  S.  E. 
327,  9  A.  L.  R.  1361. 


Vol.  Xf,  p.  567,  amend.  14,  sec.  1. 

state  regulation  of  proof  of  citizenshiip. — 
In  8tate  v,  Superior  Ct.,  (1920)  113  Wash. 
64,  193  Pac.  226,  in  sustaining  a  statute 
prescribing  the  manner  in  which  a  natural- 
ized citizen  must  prove  his  citizenship,  it 
was  said:  "According  to  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States  there  are  two  methods  by  which  a  per- 
son may  become  a  citizen:  (a)  By  birth  in 
the  United  State.s;  and  (b)  by  naturaliza- 
tion therein.  A  natural-born  citizen's  right 
to  vote  depends  upon  his  place  of  birth,  and 
this  is  the  fact  to  be  established.  A  natural- 
ized citizen's  right  to  vote  depends,  not  upon 
his  place  of  birth,  but  on  a  judgment  or 
decree  of  a  court  of  competent  jurisdiction, 
declaring  either  him  or  his  ancestor  a  natu- 
ralized   citizen.     Evidence   which    would   be 
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reasonable  and  satisfactory  in  determining 
a  natiiral-born  citizen's  right  to  vote  would 
not  necessarily  be  such  evidence   when  ap- 

Slied  to  a  naturalized  citizen.  The  Legis- 
iture  has  a  discretion  in  determining  thp 
character  of  proof  that  may  be  required  to 
establish  the  fact  of  citizenship  in  each  ea^e. 
There  is  no  reason  why  a  law  passed  by  the 
Legislature  which  does  not  require  the  same 
character  of  proof  as  applied  to  each  class 
should  be  held  to  be  unconstitutional." 

Vol.  XI,  p.  577,  amend.  14,  sec.  1. 

III.  Privileges  and  immunities  of  citizens  of 
the  United  States. 

5.  State  control  over  court  procedure. 

c.  Attachments     against     non- 
residents. 

6.  Recognition  of  racial  distinctions. 

7.  Regulating  manufacture  and  sale 

of  goods. 

8.  Relation    of    employer    and    em- 

ployee. 
10.  Regulating  pursuit  of  occupations. 
13.  Elections. 
25.  Regulating     public     speaking     on 

public  grounds. 

III.  Privilegeb   and   Immunities   of   Citi- 
zens OF  THE   United  States 

6.  State   Control  Over  Court  Procedure 

c.  Attachments   Against  Nonresidents 

(p.  590) 

Special  security  required  as  prerequisite 
to  appearing  and  defending. —  Privileges  and 
immunities  of  citizens  of  the  United  States 
are  not  unconstitutionally  impaired  by  a 
state  foreign  attachment  statute  which  de- 
bars a  nonresident  individual  defendant  from 
appearing  and  defending  unless  he  first  gives 
special  security.  Ownbey  r.  Morgan,  (1921) 
256  U.  S.  94,  41  S.  Ct.  433,  65  U.  S.  (L.  ed.) 
— ,  affirming  (1917)  7  Boyce  (Del.)  297, 
105  Atl.  838. 

6.  Recognition      of      Racial      Distvnctiona 

(p.  592) 

Prohibiting  use  of  foreign  language  in 
Bchoola. — ^A  statute  that  in  all  schools,  pub- 
lic and  private,  the  use  of  any  language 
other  than  English  in  the  teaching  of  secular 
subjects  is  prohibited,  does  not  abridge  the 
privileges  and  immunities  of  citizens.  State 
V.  Bartels,  (Iowa  1921)   181  N.  W.  508. 

7.  Regulating    Ma/nufaoture    and    Sale    of 

Good$  (p.  696) 

Requiring  a  licenM  from  itintrant  vendors 
of  drugs  does  not  violate  this  section. 
Anderson  c.  Farr,  (1920)  97  Ore.  137,  191 
Pac.  346. 

8.  Relation  of  Employer  and  Employee 

(p.  600) 

A  workman's  compensation  act  which  gives 
to  residents  of  the  state  but  not  to  nonresi- 
dents a  right  to  compensation  for  injuries 
received    outside    the    state    while   working 


under  a  contract  of  biring  made  in  tlie  state 
is  in  violation  of  this  proviftion  of  the  Con- 
stitution. Quong  Ham  Wah  Ca  t>.  Industrial 
Ace.  Commission,  (Cal.  1920)  192  Pac.  1021, 
12  A.  L.  R.  1190. 

10.  Regulating   Pursuit    of    Occupations 

(p.  604) 

Prohibiting  dancing  near  retataice^ — An 
ordinance  prohibiting  dancing  or  dance  music 
in  any  room  or  hall  within  25  feet  of  a  build- 
ing used  as  a  residence  between  10  p.  m.  and 
8  a.  m.  is  unreasonable,  not  a  legitimate 
exercise  of  the  police  power  aiul  violates  the 
14th  Amendment.  Em  p.  HaU,  (CaL  App. 
1920)  195  Pac  976. 

An  arbitrary  discretion  to  revoke  the  li- 
cense of  any  place  of  amneement  given  to 
a  city  council  is  discriminatory  and  violates 
the  14th  Amendment.  Vincent  v.  Seattle, 
(Wash.  1921)   197  Pac.  618. 

Insurance. —  A  state  statute  prohibiting, 
under  penalty  of  a  fine,  any  person,  firm  or 
company  from  engaging  in  the  insurance 
business  in  the  state  without  first  obtaining 
authority  to  do  eo  as  provided  in  the  laws 
of  the  state,  is  not  unconstitutional  ae  violat- 
ing this  amendment.  State  9.  New  Jersey 
Indemnity  Co.,  (N.  J.  1921)  113  AU.  491. 

13.  Elections   (p.  609) 

Differences  in  established  manner  of  hold- 
ing primary  elections  in  diiferent  counties 
does  not  impair  l^e  privileges  and  im- 
munities of  the  citizens  of  any  countv.  State 
1?.  Buer,   (Wis.  1921)    182  N.  W.  855. 

25.   Regulating   Public  Speaking   on   Public 
Grounds   (p.  612) 
To  same  effect  as  original  annotation,  see 
Duq[uesne  o.  Fincke,  (1920)  269  Pa.  St.  112, 
112  Atl.  130. 

Vol.  XI,  p.  616,  amend.  14,  sec  1. 

V.  "Person." 

2.  Corporations. 

3.  Aliens. 

VII.  Nature  and  incidents  of  due  process  of 
law. 

1.  In  general. 

2.  Synonvmous    with    **  law    of   the 

land.'" 

4.  Not  necessarily  judicial  process. 
X.  State  action   affecting  life,  liberty,  or 

property. 
1.  Exercise  of  police  power. 

3.  Degree  of  judicial  power. 

7.  State    control    over    court    pro- 
cedure. 

a.  In  general. 

r.  Grand  jury. 

(2)  Number   of   grand   ju* 
rors. 

n.  Necessity     for     arraignment 
and  plea. 

V.  Trial  by  jury. 

(1)  In    general.  . 
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*i.  Judgment. 

(7)  Indeterminate  sentence 
and  parole, 
el.  Appellate     jurisdiction      and 
procedure. 
(1)   Right  of  appeal. 
tl.  Liability  for  costs. 
8.  Notice  and  opportunity, 
a.  In  general. 
ij.  Abatement  of  nuisance. 
12.  Public  office  and  officers. 
17.  Summary  destruction  of  property. 

a.  In  general. 

c.  Property   illegally   used. 
20.  Relation    of    employer    and    em- 
ployee, 
h.  Workmen's         Compensation 

Law. 
q.  Regulating   discharge   of   em- 
ployees. 
23.  Railroad    companies, 
c.  Regulating  rates. 

(5)   Regulating     passenger 
fares, 
(c)  Regulating  street 
railway   fare. 
(7)   Must  admit  of  earning 
just   compensation. 
(10)   Whether  compensatory 
as  to  entire  line. 
B.  Requiring      construction      of 
side  track  or  switch, 
mi.  Requiring       alterations       in 
crossings     at     expense     of 
company, 
pi.  Erection    and    alteration    of 

bridges, 
xi.  Street  railways. 

(1)   In    general. 
(7)   Effect  of  expiration  of 
franchise. 
2d.  Telegraph     and    telephone     com- 
panies. 
27.  Gas  and  electric  companies. 

b.  Regulating  rates. 

32.  Banks   and  banking. 

a.  In  general. 

33.  Insurance   companies. 

a.  In  general. 

c.  Licensing  insurance  agents. 
35.  Regulating    production,    use    and 

rates  of  natural  ^s. 

37.  Control     of     municipal     corpora- 

tions. 

d.  County   printing. 

38.  Regulating  manufacture  and  sale 

of  goods, 
j.  Of  cigarettes. 

41.  Eminent  domain. 

k.  Question  of  necessity. 

42.  Regulating    pursuit    of    occupa- 

tions. 

a.  Practice  of  medicine. 

(1)  In  general. 

b.  Practice  of  dentistry. 

c.  Practice   of  osteopathy. 
S.  Practice  of  law. 

43.  As    affecting    conveyance    of    or 

title  to  land. 


44.  Health  laws. 

a.  In  general. 
107.  Taxation. 

a.  In  general. 

b.  For  public  purposes. 

p.  As      to      whether      property 
within  or  outside  the 
state. 
(1)   In  general, 
z.  Succession  or  inheritance  tax. 
a7.  Income  tax. 

ci.  On  wholesale  dealers  in  oil. 
ei.  AsscBsments    for    public    im- 
provements. 
(1)   In  general. 
(9),  Arbitrary     determina- 
tion   of    taxing    dis- 
trict, 
mi.  Notice  and  opportunity  to  be 
heard. 

(1)  In  general. 

(2)  In  assessments  for  pub- 

lic      improve- 
ments, 
(a)    In  general. 
(4)   Opportunity       to      be 
heard  at  some  stage 
of  proceedings. 
XI.  Who  may  invoke  constitutional  right. 
1.  In  general. 


V.  "Person" 
2.   Corporationa    (p.   636) 

To  same  effect  as  original  annotation,  see 
Crom  V.  Frahm,  (1920)  33  Idaho  314»  193 
Pac.   1015. 

3.  Aliens   (p.  639) 

To  same  effect  as  original  annotation,  see 
Colver  V,  Skeffington,  (D.  C.  Mass.  1920) 
265  Fed.  17. 

VII.  Natube  and  Incidents  or  Due  Pboc- 

BSB  OF  Law 

1.  In  General  (p.  639) 

Special  legislation. —  "  The  Fourteenth 
Amendment  does  not  prohibit  legislation  spe- 
cial in  character.  Magoun  v.  Illinois  Trust 
&  Savings  Bank,  170  U.  S.  283,  294  [18  Sup. 
Ct.  594,  42  L.  Ed.  1037].  It  does  not  pro- 
hibit a  state  from  carrying  out  a  policy  that 
cannot  be  pronounced  purely  arbitrary,  by 
taxation  or  penal  law.''  Bankers'  Trust  Co. 
V.  State,    (Conn.   1921)    114  Atl.   104. 

2.    8ynonymotl8   toith   "Law   of   the  Land'* 

(p.  642 

*'  Due  process  of  law "  and  **  law  of  the 
land.^ —  The  "  due  process  of  law,"  by  which 
Congress  is  limited  in  the  Fifth  Amendment, 
and  the  states  by  the  Fourteenth  Amend- 
ment, is  equivalent  to  the  "  law  of  the  land,*' 
and  is  intended  to  protect  the  citizen  against 
arbitrary  action,  and  secure  to  all  persons 
equal  and  impartial  justice  under  the  law. 
t;.  S.  v.  Yount,  (W.  D.  Pa.  1920)  267  Fed. 
861. 
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4.  Vol  NecestarUy  Judieial  Proceus  (p.  643) 

Under  ordinary  circumstances,  due  proc- 
ess of  law  implies  a  formal  judicial  proceed- 
ing; but  such  a  proceeding  is  not  invariably 
required.  Gas,  etc.,  Securities  Go.  v.  Man- 
hattan, etc..  Traction  Corp.,  (C.  C.  A.  2d  Gir. 
1920)   266  Fed.  625. 

X.  State  Action  Affectino  Lefb,  Libebtt 

OB  Pbofebty 

1.  Bmeroiae  of  Police  Power  (p.  647) 

To  same  effect  as  original  annotation,  see 
State  17.  Hall,  (Wyo.  1921)   194  Pac.  476. 

"  Neither  the  *  contract '  clause  of  the  Con- 
stitution nor  the  '  due  process '  clause  thereof 
'has  the  effect  of  overriding  the  power  of 
the  state  to  establish  all  regulations  that  are 
reasonably  necessary  to  secure  the  health, 
Bafety,  good  order,  oomfort,  or  general  wel- 
fare  of  the  community';  and  'all  contract 
and  property  rights .  are  held  subject  to  its 
fair  exercise.'"  Oorvallis  Creamery  Co.  v. 
Van  Winkle,  (D.  C.  Ore.  1921 )  274  Fed.  454. 

Legislatioii  suspending  right  of  landlord 
to  recover  poiaession  of  leased  premiaea. — 
The  suspension  until  November  1,  1922,  in 
cities  having  a  population  of  one  million  or 
more,  and  in  cities  in  a  county  adjoining  such 
city,  of  the  right  to  recover  possession  of 
real  property  occupied  for  dwelling  purposes, 
except  where  the  person  holding  over  is  ob- 
jectionable, or  where  the  landlord  seeks  to 
occupy  the  premises  as  a  dwelling  for  him- 
self and  his  family,  or  intends  to  demolish 
the  building  and  construct  a  new  one  (pro- 
viding the  tenant  or  occupant  is  ready,  will- 
ing, and  able  to  pay  a  reasonable  rent),  as 
was  done  by  N.  T.  Laws  1920,  chaps.  942 
and  947,  was  a  valid  exercise  of  the  police 
power  in  the  emergency  growing  out  of  the 
World  War,  and  is  not  repugnant  to  the 
contract  or  due  process  of  law  clauses  of  the 
Federal  Constitution,  even  as  applied  to  a 
case  where,  before  the  passage  of  such  stat- 
ute, another  lease  of  the  premises  had  been 
made,  to  go  into  effect  on  the  day  following 
that  when  the  existing  lease  by  its  terms 
expired,  and  when  the  lessees  had  contracted 
to  surrender  the  premises.  Marcus  Brown 
Holding  Co.  v.  Feldman,  (1921)  256  U.  S. 
— ,  41  S.  Ct.  465,  65  U.  S.  (L.  ed.)  — ,  affirm- 
ing (S.  D.  K.  Y.  1920)  269  Fed.  306.  See 
also  People  t;.  La  Fetra,  (1921)  230  N.  Y. 
429,  130  N.  E.  601;  Guttag  v.  Shatzkin, 
(1921)  230  N.  Y.  647.  130  N.  E.  929. 

Licensing  doga. — A  statute  licensing  dogs 
and  providing  for  the  destruction  of  dogs 
killing  domestic  animals  and  for  compensa- 
tion to  the  owners  of  such  animals  does  not 
violate  this  section.  McQueen  v.  Kittitas 
County,   (Wash.  1921)    198  Pac.  394. 

3.  Degree  of  Judicial  Power  (p.  652) 

Taking  juriadiction  of  action  between  non- 
resident parties,  the  cause  of  action  being 
transitory   and   the   defendant    being    found 


and  served  in  the  state  does  not  violate  this 
section.  Stewart  v,  Litchenberg,  (1920)  148 
La.  195,  86  So.  734. 

7.  State  Control  Over  Court  Procedure 
a.  In  General  (p.  654) 

Writ  of  prohibition  forbidding  coafixma- 
tion  of  sale  of  railroad  at  foredosvie  iritk 
privilege  of  dismantling  road. —  The  pur- 
chaser of  a  railroad  under  a  decree  of  fore- 
closure is  not  deprived  of  property  witlioiit 
due  process  of  law  by  a  writ  of  prc^bition 
which  excludes  from  such  decree  words  which 
purport  to  authorize  the  purchaser  to  dis- 
mantle the  road,  since  the  purchaser,  what- 
ever the  words  of  the  decree,  acquires  all 
the  rights  that  the  mortgagor  had  to  stop 
operations  when  unprofitable,  and  the  pro- 
hibition, not  compelling  further  operation  at 
a  loss,  did  not  cut  down  the  purdiaser^s 
rights  any  more  than  did  the  presence  of  the 
excluded  words  enlarge  them.  Bullock  v. 
Florida,  (1921)  264  U.  S.  513,  41  8.  Ct 
193,  65  U.  S.  (L.  ed.).~,  affirming  (1919) 
78  Fla.  321,  82  So.  866,  8  A.  L.  R.  232. 

Joinder  of  insurer  as  party  defendant. — 
A  statute  providing  that  every  policy  there- 
after written  insuring  against  liability  for 
personal  injuries  shall  contain  provisions  to 
the  effect  tJiat  the  insurer  shall  be  directly 
liable  to  the  Injured  party  and  providing 
further  that  the  insurer  may  be  joined  as 
a  party  defendant  in  a  suit  by  the  injured 
person,  does  not  violate  this  amendment. 
Morrell  v.  Lalonde,  (R.  I.  1921)  114  Aa 
178. 

r.  (?rand  Jury 

(2)   Number  of  Grand  Jurors   (p.  660) 

Louisiana  conatitntion  and  atatntes  pro- 
viding for  a  grand  jury  of  12  of  whom  9 
shall  be  a  quorum  in  the  parish  of  Orleans 
does  not  violate  this  section.  State  r.  Bir- 
biglia,   (La.  1921)   88  So.  635. 

u.  Necessity  for  Arraignment  and  Plea 

(p.  663) 

To  same  effect  as  original  annotation. 
State  V.  Prouty,  (Vt.  1920)   111  Atl.  559. 

V.  Trial  by  Jury 

(1)  In  General  (p.  664) 

Denial  of  jvry  trial  in  statutory  proceed- 
ing.—« That  a  statute  providing  for  a  pro- 
ceeding to  compel  the  destruction  of  trees 
infect^  with  "  cedar  rust "  does  not  provide 
for  a  trial  by  Jury  "  does  not  render  it  in- 
valid ae  in  conflict  with  the  guaranty  of  due 
process  of  law  contained  in  the  Fourteenth 
Amendment  of  the  federal  Constitution  and 
in  section  11  of  the  state  Constitution. 

"  It  has  been  Icmg  well  settled  that  neither 
the  state  nor  federal  Ccmstitution  guarantees 
or  preserves  the  right  of  trial  by  jury  except 
in  those  cases  where  it  existed  when  these 
Constitutions   were   adopted."     Bowman   p» 
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Virginia  State  £^tomologi6t,  (1920)  128  Va. 
351,  105  8.  B.  141,  12  A.  L.  R.  1121. 

ai.  Judgment 

(7)  Indeterminate  Sentence  and  Parole 

(p.  673) 

Statute  pennitting  impoiition  of  indeter- 
minate sentence. — A  state  statute  providing 
the  minimum  and  maximum  penalty  for  a 
crime  and  permitting  the  court  to  impose  an 
Indeterminate  sentence  upon  a  person  convic- 
ted of  a  violation  thereof,  does  not  contravene 
this  amendment  although  it  may  confer  ju- 
dicial powers  upon  nonjudicial  oflQcers.  Peo- 
Sle  17.  Trochovraki,  (1920)  294  111.  482,  128 
'.  E.  474;  People  v.  Banks,  (1920)  294  111. 
266,  128  N.  E.  462;  People  v.  King,  (1920) 
295  111.  428,  129  N.  E,  174;  People  t?. 
Schwartz,  (1921)  298  111.  218,  131  N.  E.  806. 

ei.  Appellate  Jurisdiction  and  Procedure 
(1)  Right  of  Appeal   (p.  676) 

A  review  by  an  appellate  court  of  a  judg- 
ment of  conviction  is  not  a  requiremieht  in 
affording  a  defendant  the  due  process  of  law 
that  is  secfored  to  him  by  the  Constitution. 
Haywood  v.  U.  S.,  (C.  C.  A.  7th  Cir.  1920) 
268  Fed.  795.  The  court  farther  said:  "In 
England  writs  of  error  in  criminal  cases  are 
of  comparatively  recent  origin.  In  our  coun- 
try, though  writs  of  error  within  certain 
limitations  have  been  allowed  from  the  be- 
ginning, the  grant  Jias  been  of  grace  or  ex- 
pediency, not  of  constitutional  demand.  In 
the  court  of  first  instance  the  defendant  is 
given  his  day  in  eourt,  his  trial  by  jury,  his 
opportunity  to  confront  opposing  witnesses, 
and  all  other  elements  of  due  process  of  law. 
And  if  Congress  might  have  withheld  en- 
tirely the  privilege  (rf  review,  it  is  self-evi- 
dent that  Ckmgress  may  at  any  time  reduce 
the  previously  granted  privilege.  From  re- 
cent legislation  (40  Stat.  pt.  1,  p.  1181)  we 
gather  the  congressional  intent  to  end  the 
practice  of  holding  that  an  error  requires 
the  reversal  of  the  judgment  unless  the  op- 
ponent can  ai&rmatively  demonstrate  from 
other  parts  of  the  record  that  the  error  was 
harmless,  and  now  to  demand  that  the  com- 
plaining party  show  to  the  reviewing  tri- 
bunal from  tlie  record  as  a  whole  that  he  has 
been  denied  some  substantial  right  whereby 
he  has  been  prevented  from  having  a  fair 
trial."  See  also  St.  John  i>.  U.  S.,  (C.  C.  A. 
7th  Cir.  1920)  268  Fed.  808. 

fi.  Liability  for  Costs  (p.  679) 

Costs  on  vexations  appeal. —  Due  process 
of  law  is  not  denied  to  an  insurance  com- 
pany by  a  state  statute  under  which,  as  con- 
strued by  the  state  courts,  a  recovery  of 
.damages  and  attorneys'  fees  as  for  a  vex- 
atious refusal  to  pay  a  loss  is  permitted  on 
the  second  trial  of  an  action  on  the  policy. 


following  a  reversal  by  the  federal  Supreme 
Court  of  a  judgment  against  the  company  on 
the  first  trial,  although  there  may  have  been 
no  evidence  of  vexatious  refusal  except  delay 
•  in  payment  of  the  claim.  Hartford  L.  Ins. 
Oo.  V.  Blincoe,  (1921)  265  U.  S.  129,  41  S. 
Ct.  276,  65  U.  S.  (L.  ed.)  — ,  affirming 
(1919)  279  Mo.  316,  214  S.  W.  207,  12  A. 
L.  R.  758., 

8.  'Notice  and  Opportunity 
a.  In  General  (p.  679) 

Restriction  on  right  of  nonresident  to  ap- 
pear and  defend. — A  statute  which  affords  a 
nonresident  individual  defendant  in  a  suit 
begun  by  foreign  attachment  an  opportunity 
to  appear  and  defend  only  in  case  he  gives 
bail  or  security  for  the  discharge  of  the 
property  seized  to  the  value  of  such  prop- 
erty and  costs  doee  not  deny  due  process  of 
law,  even  though  defendant  may  have  no 
resources  or  credit  aside  from  the  property 
attached.  Ownbey  v.  Morgan,  (1921)  266  U. 
8.  W,  41  8.  Ct.  433,  66  U.  S.  (L.  ed.)  — , 
affirming  (1917)  7  Boyce  (Del.)  297,  105 
Atl.  838. 

Acceptance  by  state  tax  conunission  of 
corporation's  own  figures  as  waiver  of  hear- 
ing.—  A  state  statute  imposing  a  franchise 
tax  upon  domestic  corporations  cannot  be 
assailed  on  the  ground  that  the  taxing  stat- 
ute did  not  in  terms  provide  for  a  hearing, 
where  the  state  tax  commission  accepted  the 
corporation's  own  figures,  and  the  contest  is 
-wholly  upon  matters  of  law.  St.  Louis-San 
Francisco  R.  Co.  p.  Middlekamp,  ( 1921 )  256 
U.  S.  — ,  41  S.  Ct.  489,  65  U.  S.  (L,  ed.)  — . 

Construction  of  highways. —  The  constitu- 
tion and  laws  of  Louisiana,  relative  to  the 
creation  of  road  districts  and  the  imposition 
of  special  taxes  for  the  construction  and 
maintenance  of  roads  therein,  in  and  of  them- 
selves, are  not  in  violation  of  the  Four- 
teenth Amencknent  of  the  CJonstitution  in 
that  they  deny  due  process  of  law  because 
no  provision  is  made  for  notice  to  taxpayers 
of  contemplated  action  by  the  police  jury  in 
the  formation  of  districts.  Wight  v.  Police 
Jury,  (C.  C.  A.  6th  Cir.  1919)  264  Fed.  706. 

Adoption  —  notice  to  parents  of  abandoned 
child. — ^A  state  statute  which  permits  the 
adoption  of  an  abandoned  child  without  no- 
tice to  its  parents  does  not  violate  this 
amendment  Fischer  v,  Meader,  (N.  J.  1920) 
111  Atl.  503,  wherein  it  was  said:  "The 
more  radical  attadc,  however,  is  made  upon 
the  act  itself,  in  that  as  alleged  it  deprives 
the  mother  of  the  constitutional  right  of  pos- 
sessing her  child,  thus  contravening  the  in- 
hibition of  the  fourteenth  amendment  to  the 
federal  Constitution,  requiring  *  due  process ' 
as  a  condition  precedent  to  the  deprivation 
•of  a  vested  right.  It  may  be  said  in  limine 
that  it  is  difficult  to  apprehend  an  existing 
legal  right  where  such  right  has  been  aban- 
doned by  the  party  possessing  it.  The  as- 
sertion  of  the   right  assumes   its   existence 
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when  in  fact  the  decree  of  the  court  is  proof 
of  its  abandonment.  When  this  petitioner 
abandoned  her  child  it  became  a  public 
charge,  and  it  became  the  duty  of'  the  state 
as  parens  patrie  to  claim  it,  not  only  in  the 
interest  of  the  child,  but  also  in  the  interest 
of  the  state  itself,  representing  the  people 
whoee  future  morals  and  prosperity  depend 
essentially  upon  the  character  and  quality  of 
the  citizenship  it  develops. 

"  The  claim  of  the  petitioner  is  based  upon 
the  theory  of  a  chattel  ownership  of  the 
child,  but  no  such  right  is  capable  of  legal 
recognition.  The  right  of  the  parent  to  the 
custody  of  the  child  subsists  so  long,  and  so 
long  only,  as  the  parent  performs  the  duty 
of  care  and  maintenance  imposed  upon  her 
by  law.  .  .  .  Where  the  performance  of 
those  duties  is  consistently  neglected,  the 
public  safety  becomes  pro  tanto  endangered 
by  the  creation  of  a  public  burden  which,  as 
the  same  learned  chancellor  truly  observes, 
may  eventuate  '  in  such  children  becoming  a 
public  nuisance.'  Id.  196.  Salus  populi 
suprema  lex,  is  the  controlling  maxim  of  all 
civilized  governments  in  such  a  situation,  and 
no  government  can  be  said  to  be  secure  in 
its  future  developanent,  which  fails  in  its 
duty  to  its  human  derelicts  and  its  prospec- 
tive citizens  by  failing  to  properly  maintain, 
devel<^  and  educate  fiiem.*' 

Minimum  wage  law  of  Washington  sus- 
tained despite  want  of  provision  therein  for 
notice  to  the  employer  to  be  affected  by  the 
order  of  the  proceedings  of  the  Industrial 
Welfare  Commission.  Spokane  Hotel  Co.  «. 
Younger,  (1920)  113  Wash.  359,  194  Pae. 
695. 

ii.  Abatement  of  Nuisance  (p.  692) 

The  word  "nuisance"  has  a  well-defined 
meaning  in  the  law,  and  a  thing  cannot  be 
declared  a  nuisance  by  statute,  and  abated 
as  such,  when  in  fact  it  is  obviously  not  a 
nuisance.  The  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States  upon  this 
point  is  that  — 

"  While  the  Legislature  has  no  right  arbi- 
trarily to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal  must  be 
left  to  its  discretion  in  that  regard,  and  if 
the  object  to  be  accomplished  is  conducive 
to  the  public  interests,  it  may  exercise  a 
large  liberty  of  choice  in  the  means  em- 
ployed." Lawton  v.  Steele,  162  U.  S.  loc.  cit. 
140,  14  Sup.  Ct.  502,  38  L.  ed.  386. 

This  is  clearly  the  farthest  limits  of  the 
rule,  so  far  as  concerns  the  extent  to  which 
the  Legislature  may  encroach  on  private 
rights,  in  the  destruction,  abatement,  or  dam- 
ap^c  of  private  property  as  a  public  nuisance. 
Further  encroachment  is  forbidden  by  those 
provisions  of  the  organic  law  having  refer- 
ence to  the  constitutional  guaranty  of  due 
process  of  law  and  forbidding  the  taking  of 
private  property  for  public  use  without  just 
compensation.  U.  S.  v,  Cohen,  (E.  D.  Mo. 
1920)  268  Fed.  420. 


12.  Public  Office  and  Officers  (p.  713) 

Officers     of     censenrancy     district. — The 

Fourteenth  Amendment  does  not  deprive  the 
state  of  the  power  of  determining  whether 
the  officers  of  a  conservancy  district  shall  be 
appointed  or  be  elected  by  the  people,  or  the 
duties  to  be  performed  oy  them;  nor  does 
it  invalidate  a  tax  levy  or  an  asaessaneot 
lawfully  made  by  such  officers  for  a  duly 
authorized  improvement,  or  deprive  the  dis- 
trict as  a  political  subdivision  of  the  poww 
to  levy  and  collect  taxes  or  assessments  to 
pay  the  amount  charged  against  property  or 
political  subdivisions,  such  as  municipalities, 
counties,  or  townships,  within  such  districts 
Silvey  17.  Montgomery  County,  (S.  D.  Ohio 
1921)  273  Fed.  202. 

Failure  of  officer  to  pay  over  funds  te 
successor. —  A  statute  making  punishable  as 
embezzlement  the  failure  of  a  public  officer 
to  pay  over  to  his  successor  in  office  the 
money  in  his  hands  as  such  officer  at  the  end 
of  his  term,  does  nt>t  violate  this  amendment, 
Collins  V.  State,  (Ind.  1921)   131  N.  E.  390. 

17.  Summary  Destruction  of  Property 

a.  In  General  (p.  716) 

Wooden  buildings  within  fire  Umita. — ^The 
demolition  and  removal  of  a  wooden  building 
which  the  state  courts  find  to  have  been 
erected  in  a  municipality  within  the  fire 
limits  theretofore  prescribed,  contrary  to 
valid  local  regulatiiMis  duly  enacted  under 
the  municipal  charter,  may  be  ordered  by  the 
municipality  without  violaticRn  of  the  federal 
Constitution.  Maguire  i^.  Beardon,  (1921) 
265  U.  S.  271,  41  S.  Ct.  265,  65  U.  S.  (L.  ed.) 
--,  affirming  (1919)  41  CaL  App.  696,  189 
Pac.  303. 

c.  Property  Illegally  Used  (p.  717) 

Forfeiture  of  an  automobile  used  in  tIoU* 
tion  of  liquor  law  though  the  rights  of  an 
innocent  mortgagee  are  not  protected,  does 
not  deny  due  process  of  law.  State  r.  Peter- 
son, (1920)  107  Kan.  641,  193  Pac  342. 

20.  Relation  of  Employer  and  Smployea 
h.  Workmen*s   Compensation   Law    (p.   72d) 

To  same  effect  as  original  annotation,  see 
Scott  r.  Nashville  Bridge  Ca,  (1920)  141 
Tenn.  86,  223  S.  W.  844. 

Provision  prohibiting  employers  iwfcinf 
direct  payments  from  indemnifying  them* 
selves  by  insurance. — A  ruling  of  a  state 
industrial  commission,  justified  or  demanded 
by  a  change  in  the  state  law,  by  which  the 
commission,  revoking  its  previous  discretion- 
ary action,  declares  that  no  employers  shall 
be  permitted  to  pay  or  furnish  directly  to 
injured  employees  or  to  the  dependents  of 
killed  employees  the  compensation  and  bene- 
fits provided  for  in  the  State  Workmen's 
Compensation  Law  if  such  employers,  by  con- 
tract or  otherwise,  shall  provide  for  the  in- 
surance of  the  payment   by  them  of  such 
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oompensation  and  benefits,  or  shall  indem- 
nify themselves  against  loss  sustained  by  the 
direct  payment  t£ereof,  does  not  amount  to 
a  denial  of  due  process  of  law  or  of  the  equal 
protection  of  the  laws.  Thornton  v,  Duffy, 
(1920)  264  U.  S.  361,  41  S.  Ct.  137,  65  U.  S. 
(L.  ed.)  — ,  affirming  (1918)  99  Ohio  St. 
120,  124  N.  E.  54. 

Act  compulsory  as  to  one  employment  and 
elective  as  to  others. — ^A  state  may,  consist- 
ently with  the  due  process  of  law  and  equal 
protection  of  the  laws  clauses  of  the  federal 
Constitution,  enact  a  general  workmen's 
compensation  law  applicable  to  all  employees, 
and  make  it  compulsory  as  to  one  hazardous 
employment  (ooal  mining)  and  elective  as 
to  all  others  except  railway  employees  ea- 
gaged  in  train  service,  who  are  excluded. 
The  inclusion  within  the  terms  of  a  state 
workmen's  compensation  act  of  all  employees 
of  coal  mining  companies,  whether  engaged 
in  the  hazardous  part  of  the  business  or  not, 
does  not  render  repugnant  to  the  due  process 
of  law  and  equal  protection  of  the  laws 
clauses  of  the  federal  Constitution  the  classi- 
fication made  by  that  act,  which  makes  it 
compulsory  as  to  all  coal  mining  companies, 
while  as  to  all  other  private  business  enter- 
prises within  the  state,  except  railway  em- 
ployees in  train  service,  who  are  excluded, 
it  is  purely  optional.  Lower  Vein  Coal  Ca 
i\  Industrial  Board,  (1921)  256  U.  S.  144, 
41  S.  Ct.  262,  66  U.  S.  (L.  ed.)  — . 

Classifying  employees  for  purposes  of  lia- 
bility act. — ''  A  classification  in  a  state  em- 
ployers' liability  act  of  objects,  based  on  a 
distinction  between  employers  engaged  in  a 
particular  business  within  the  state  (cer- 
tainly where  the  business  is  that  of  operating 
a  railroad,  even  where  the  railroad  is  not 
used  in  the  business  of  a  common  carrier), 
as,  for  example,  between  employees  of  oor- 
porations  engaged  in  such  business  and  em- 
ployees of  partnershipe  or  private  persons 
engaged  in  the  same  or  a  similar  business, 
is  within  the  legitimate  exercise  of  legisla- 
tive discretion  in  classification  of  the  objects 
of  such  legislation,  and  is  valid  in  the  pur- 
view of  the  equal  protection  clause  afore- 
said of  the  federal  Constitution."  Karabalis 
r.  Du  Pont  De  Nemours,  (Va.  1921)  105 
S.  E.  755. 

q.  Regulating  Discharge  of  Employees  (p.  729) 

Forbidding  discharge  of  employee  for  cer- 
tain cause. — A  statute  which  forbids  the  dis- 
charge of  an  employee  because  such  employee 
lias  testified  before  the  industrial  welfare 
commission  regarding  the  terms  and  condi- 
tions of  his  employment  does  not  infringe 
this  section.  Poye  r.  State,  (Tex.  1921)  230 
S.  W.  161. 

28.  Railroad  Companie$ 

e.  Kegulating  Rates 

(6)  Regulating  Passenger  Fares 

(c)  Regulating  Street  Railway  Fare  (p.  741) 

Municipal  regulation. — A  federal  District 
Court  has  jurisdiction  to  enjoin  a  municipal 


corporation  from  enforcing  a  5  cents  fare 
provision  of  a  street  railway  franchise  ordi- 
nance, on  the  ground  that  the  rigkt  to  oi- 
force  such  rate  was  not  secured  to  the 
municipality  by  contract,  and  that  Bach  en- 
forcement was  beyond  the  power  of  the  mu- 
nicipality because,  the  rate  being  admittedly 
confiscatory,  to  enforce  it  would  violate  this 
amendment.  San  Ant<mio  v.  San  Antonio 
Public  Service  Co.,  (1921)  266  U.  S.  647, 
41  S.  Ot.  428,  66  U.  S.  (L.  ed.)  -— ,  wherein 
it  was  held  that  a  municipal  corporation  in 
Texas  could  not,  after  the  adoption  of  Tex. 
Const.  1876,  §  17,  which  provides  that  no 
irrevocable  or  uncontrollable  grant  of  special 
privil^es  or  immunities  shali  be  made,  but 
that  all  privileges  and  franchises  granted 
bv  the  legislature,  or  created  under  its  au- 
thority, shall  be  subject  to  the  control 
there<^,  contract  with  a  public  service  cor- 
poration as  to  street  railway  fares,  so  as  to 
permit  their  enforcement  if  they  were  so  low 
as  to  be  confiscatory.  The  court  said :  *'  But 
it  is  urged  that  as  by  the  amendment  to  the 
state  Constitution  of  1912  the  city  was  en- 
dowed with  authority  broad  enough  to  en- 
able it  to  contract  in  granting  a  street  rail- 
way franchise  concerning  the  rate  of  fare  to 
be  charged,  disenthralled  from  the  limitation 
of  f  17,  article  1,  of  the  state  Constitution, 
it  follows  that  the  franchise  ordinance  must, 
after  that  date,  be  viewed'  as  such  a  contract 
and  treated  accordingly.  But  as  no  contract 
between  the  city  and  the  Traction  Company, 
made  after  the  constitutional  amendment  in 
1912  concerning  the  fare  in  question,  is  re- 
ferred to,  it  is  plain  that  even  if  the  propo- 
sition as  to  power  of  the  city  after  1912  be, 
for  the  sake  of  the  argument,  conceded,  it  is 
irrelevant  to  the  case  we  are  considering. 

"^d  this  is  true  also  of  the  suggestion 
made  in  argument,  that  although  no  con- 
tract was  possible  under  the  constitutional 
restriction  which  would  bind  the  city  not  to 
lower  the  rate,  nevertheless  there  was  a  uni- 
lateral contract  or  condition  resulting  from 
the  granting  of  the  franchise  which  bound 
the  railway  company  to  the  franchise  rate, 
since  again  there  is  not  the  slightest  sug- 
gestion of  any  attempt  on  the  part  of  the 
parties  consciously  to  produce  such  a  con- 
dition. But  besides,  tne  error  underlying 
the  proposition  is  not  far  to  seek.  The  duty 
of  an  owner  of  private  property  used  for  the 
public  service  to  charge  only  a  reasonable 
rate,  and  thus  respect  the  authority  of  gov- 
ernment to  regulate  in  the  public  interest, 
and  of  government  to  regulate  by  fixing  such 
a  reasonable  rate  as  will  safeguard  the  rights 
of  private  ownership,  are  interdependent  and 
reciprocal.  Where,  however,  the  right  to 
contract  exists  and  the  parties,  the  public 
on  the  one  hand,  and  the  private  owner  on 
the  other,  do  so  contract,  the  law  of  the 
contract  governs  both  the  duty  of  the  private 
owner  and  the  governmental  power  to  regu- 
late. Where,  therefore,  as  in  the  case  sup- 
posed in  the  arj?ument,  the  regulating  power 
of  government  being  wholly  uncontrolled  by 
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contract,  it  would  follow  that  that  power 
would  be  required  to  be  exerted,  and  hence 
the  supposed  condition  operating  upon  the 
private  owner  would  be  nugatory.  Such  a 
case  really  presents  no  question  of  a  con- 
dition, since  it  resolves  itself  into  a  mere 
issrue  of  the  exercise  by  government  of  its 
regulatory  power." 

I>etermi]iation  of  what  conatitutes  reason- 
able rate.—  The  fact  that  the  board  of  public 
utility  commissioners  of  a  state,  in  deter- 
mining what  is  a  just  and  reasonable  rate 
of  fare  to  be  charged  by  a  street  railway, 
take  into  confiideration  the  safety,  sufficiency, 
and  adequacy  of  the  service  being  rendered 
by  the  company,  does  not  deprive  it  of  its 
property  without  due  process  of  law  nor 
take  its  property  for  public  use  without  just 
compensation.  New  Jersey  Cent.  Traction  Co. 
V.  Public  Utility  Commissioners,  (N.J.  1921) 
113  Atl.  692. 

(7)  Must  Admit  of  Earning  Just  Compen- 
sation (p.  744) 

To  eame  effect  as  original  annotation,  see 
Houston  Electric  Co.  v,  Houston,  (S.  D.  Tex. 
1920)    265  Fed.  360. 

(10)    Whether    Compensatory   as   to   Entire 

Line   (p.  749) 

A  state  may  not  segregate  a  class  of  traffic 
and  compel  a  carrier  to  transport  it  in  in- 
trastate commerce  at  less  than  cost,  or  with- 
out a  substantial  compensation,  although  the 
return  by  the  carrier  from  its  entire  intra- 
state operations  may  be  adequate.  Vandalia 
R.  Co.  t?.  Schnull,  (1921)  265  U.  S.  113, 
41  S.  Ct.  3«24,  65  U.  S.  (L.  ed.  — ,  {reversing 
(1919)  18S  Ind,  87,  122  N.  E.  225)  wherein 
it  was  further  held  as  to  the  pleading  of  the 
invalidity  of  the  regulation  that  averments 
in  the  answer,  in  a  suit  to  compel  a  railway 
company  to  keep  in  force  certain  intrastate 
freight  rates  prescribed  by  the  order  of  a 
state  commission,  which  assert  that  the  order 
of  the  commission  will  not  yield  revenue 
sufficient  to  reimburse  the  railway  company 
for  handling  and  carrying  the  classes  of 
property  specified  in  the  order  and  provide  a 
fair  return  on  the  property  used  in  the  serv- 
ice, and  that,  therefore,  if  the  order  be  en- 
forced, the  railway  company  will  be  deprived 
of  its  property  without  due  process  of  law, 
are  sufficient  to  present  the  issue  whether 
the  order  of  the  commission  was  invalid  be- 
cause it  required  a  service  that  the  rates  did 
not  compensate,  although  the  answer  does 
not  allege  that  the  rates  are  not  compen- 
satory of  the  cost  of  the  service  between  the 
stations  to  which  they  apply,  and  fails  to 
specify  upon  what  part  of  the  carrier's  prop- 
erty the  rates  will  not  yield  a  fair  return. 

8.  Hequiring  Construction  of  Side  Track  or 

Switch  (p.  760) 

Dislocation  of  sidings  by  abolishing  of 
grade  crossinga  as  entitling  owners  to  com- 
plaia  on  constitutional  grounds. —  Owners  of 


private  railway  sidings  have  no  constitn 
tional  ground  for  complaint  because  such 
sidings  will  be  dislocated  and  their  owners 
be  put  to  further  expense  by  the  lawful  com- 
pulsory abolition  of  certain  highway  grade 
crossings  of  a  steam  railway.  Erie  R.  Co. 
1?.  Public  Utility  Com'rs,  (1921)  254  U.  S. 
394,  41  S.  (X  169,  65  U.  S.  (L.  ed.)  — . 
affirming  (1916)  89  N.  J.  L.  57,  24,  98  Atl 
13,  28:  (1917)  90  N.  J.  L.  672,  673,  714. 
729.  677,  694.  715,  103  Atl.  1052,  1053, 
1055,  1051. 

ml.   Requiring   Alterations    in   Crossings  at 
Expense  of   Company    (p.  766) 

A  state  may,  consistently  with  the  due 
process  of  law,  commerce,  and  contract 
clauses  of  the  Federal  Constitution,  require 
a  railway  corporation  engaged  in  interstate 
commerce  to  abolish  at  its  own  expense, 
whatever  the  cost,  and  without  regard  to 
.financial  ability,  highway  ^ade  cro^^singi. 
including  those  at  streets  laid  out  after  the 
railway  was  built,  if  it  can  reasonably  be 
said  that  the  public  safety  requires  the 
change.  It  follows  that  a  railway  company 
which  might  constitutionally  have  been 
charged  under  the  state  laws  with  the  whole 
expense  of  abolishing  certain  highway  grade 
crossings  and  may  not  complain  that  not  more 
tlian  10  per  cent  of  the  cost  of  abolishing 
three  crossings  used  by  a  street  railway  is 
thrown  upon  the  latter  companv.  Erie  R. 
Co.  t?.  Public  TTtility  Com'rs,  (1921)  254  U. 
S.  3194.  41  S.  Ct.  169,  65  U.  S.  (L.  ed.)  — , 
affirming  (1916)  89  N.  J.  L.  57.  24.  98  Atl. 
13,  28;  (1917)  90  N.  J.  L.  672.  673,  714. 
729,  677,  694,  715.  103  Atl.  1052,  1053. 
1055,    1061. 

pi.  Erection  and  Alteration  of  Bridges    (p. 

767) 
The  property  of  a  bridge  company,  speci- 
ally incorporated  by  N.  Y.  T^aws  1857.  chap. 
753,  to  build  a  railroad  bridge  over  the 
Niagara  river,  and  later  consolidated  with 
a  similar  Canadian  corporation,  pursuant  to 
New  York  and  Canadian  statutes,  subject  to 
all  the  duties  of  each  of  the  consolidated 
companies,  cannot  be  said  to  have  been  taken 
without  due  process  of  latv  by  N.  Y.  Laws 
1915.  chap.  666,  amending  the  original  char- 
ter, in  the  exercise  of  the  state's  reserved 
power  to  amend,  by  requiring  the  construc- 
tion of  a  roadway  for  vehicles  and  a  pathway 
for  pedestrians  on  that  part  of  the  bridge 
within  the  jurisdiction  of  the  state,  where 
there  is  nothing  to  show  that  the  addition  to 
the  structure  will  not  yield  a  reasonable  re- 
turn. International  Bridge  Co.  v.  New  York, 
(1920)  254  U.  S.  126,  41  8.  Ct.  66,  65  U.  8. 
(L.  ed.)  — .  affirming  (1918)  223  N.  Y.  137, 
119  N.  £.  351. 

(1)  In  General  (p.  768) 

Abolishment  of  grade  croetingt. — A  street 
railway  company  crossing  the  trails  of  a 

xl.  Street  Railways 


NOTES  ON  CONSTITUTION 


857 


8team  road  at  grade  in*  a  public  street  may, 
consistently  with  the  Federal  Constitution, 
be  reauired  to  bear  a  part  of  the  expense  of 
aboliflhing  the  grade  crossings  and  the  pay- 
ment of  the  amount  charged,  if  not  excessive, 
may  be  made  a  condition  of  the  street  rail- 
way company's  continued  right  to  use  the 
streets.  Eric  R.  Co.  v.  Public  Utility 
Com'rs,  (1921)  254  U.  S.  394,  41  S.  Ct.  169, 
66  U.  S.  (L.  ed.)  ^,  affirming  (1916)  89  N. 
J.  L.  67,  24,  98  Atl.  13,  28;  (1917)  90  N.  J. 
L.  «72,  673,  714,  729,  677,  694,  715,  103  Atl. 
1062,  1063,   1055,  1051. 

(7)    Effect   of  Expiration   of   Franchise    (p. 

770) 

Requiring  removal  of  tracks. —  Where  a 
street  railway  company  operating  in  the 
streets  of  a  city  under  a  iranchise  granted 
for  a  definite  period  has  enjoyed  the  full 
term  of  the  grant,  the  municipality  may, 
upon  failure  of  renewal  of  the  grant,  require 
the  company  within  a  reasonable  time  to  re- 
move its  tracks  and  other  property  from  the 
streets  without  impairing  any  contractual 
obligations  protected  by  tne  Federal  Consti- 
tution, or  depriving  the  street  railway  com- 
pany of  its  propertv  without  due  process  of 
law.  Detroit  United  Rv.  i\  Detroit,  (1921) 
255  U.  S.  171,  41  S.  Ct.  286,  65  U.  S.  (L.  ed.) 
wherein  it  was  further  held  that  subjecting 
a  street  railway  company  whose  franchises 
have  expired,  to  the  alternative  of  accepting 
an  inadequate  price  for  its  property,  or  of 
ceasing  to  operate  in  the  city  streets,  and 
removing  its  property  therefrom,  does  not 
take  property  without  due  process  of  law, 
where  the  city  haa  the  right  to  require  such 
cessation  and  removal,  and  no  purchase  can 
be  effected  without  approval  by  tne  city  elect- 
ors. 

25.  Telegraph     and     Telephone     Companies 

(p.  771) 
Moving  of  poles  and  wires  necessitated  by 
abolition  of  grade  crossing  of  railroad. — An 
interstate  telegraph  company  may,  consist- 
ently with  the  Federal  Constitution,  be  re- 
quired to  bear  the  expense  of  the  changes  in 
its  poles  and  wires  made  necessary  by  the 
compulsory  abolition  of  certain  highway 
grade  crossings  of  a  steam  railroad.  Erie 
R.  Co.  V.  PuWic  Utility  ComVs,  (1921)  254 
U.  8.  304,  41  S,  Ct.  160,  65  U.  S.  (L.  ed.) 
— ,  affirfiung  (1916)  89  N.  J.  L.  57,  24,  98 
Atl.  13,  28;  (1917)  90  N.  J.  L.  672,  673,  714, 
729,  677,  694,  715,  103  Atl.  1052,  1053,  1055. 
1061. 

27.    OcLs  and   BUotrio  Companies 

b.  Kegulating  Rates   (p.  776) 

Compelling  corporation  to  devote  property 
to  public  use  without  reasonable  compensa- 
tion.—  Where  a  public  service  corporation  is 
compelled  by  an  order  of  a  state  public  utili- 
ties commission  to  furnish  heat  to  the  in- 
habitants of  a  city  at  a  rate  which  causes  it 
a  loss,  without  reasonable  compensation,  it  is 


deprived  of  its  property  without  due  process 
of  law.  Mt.  Carmel  Public  Utility,  etc.,  Co. 
f.  Public  Utilities  Commission,  (1921)  297 
111.  303,  130  N.  £.  693. 

In  Landon  t*.  Court  of  Industrial  Rela- 
tions, (D.  C.  Kan.  1920)  269  Fed.  411,  a 
rate  established  by  the  state  for  supplying 
natural  gas  by  distributing  companies  was 
held  to  be  "noncompensatory,  unreasonably 
low,  confiscatory  and  violative  of  the  Con- 
stitution of  the  United  States.''  See  alfio 
Landon  t*.  Court  of  Industrial  Relations,  (D. 
C.  Kan.  1920)  269  Fed.  433. 

Enforcement  of  confiscatory  rates  fized  by 
contract. —  Confiscatory  rates  for  services  to 
be  performed  by  public  service  corporations, 
fixed  by  governmental  agencies,  cannot  be 
enforced  unless  they  are  secured  by  contract 
obligation.  If,  however,  public  service  cor- 
porations and  governmental  agencies  dealing 
with  them  have  power  to  contract  as  to  rates, 
and  exert  that  power  by  fixing  by  contract 
the  rates  to  govern  during  a  particular  time, 
the  enforcement  of  such  rates  is  controlled 
by  the  obligation  resulting  from  the  contract 
and  the  question  as  to  whether  such  rates 
.are  confiscatory  becomes  immaterial.  But 
municipal  corporations  in  Iowa  have  no 
power,  under  the  rate  regulation  provisions 
of  Iowa  Code,  1897,  §  725,  to  contract  with 
public  service  corporations  as  to  rates  in 
franchise  ordinances  so  as  to  permit  the 
enforcement  of  such  rates  if  they  are  so  low 
as  to  be  confiscatory.  Southern  Iowa  Elec- 
tric Co.  V.  Chariton,  (1921)  256  U.  S.  539, 
41  S.  Ct.  400,  66  U.  S.  (L.  ed.),  reversing 
(S.  D.  la.  1919)  256  Fed.  929. 

Items  considered  in  determining  whether 
rate  confiscatory,  see  New  York,  etc..  Gas 
Co.  V,  Newton,  (S.  D.  N.  Y.  1920)  269  Fed. 
277. 

Length  of  test  of  alleged  confiscatory  rate. 
—  See  Consolidated  Gas  Co.  v.  Newton,  (S. 
D.  N.  Y.  1920)  267  Fed.  231. 

An  injunction  should  be  granted  against 
the  enforcement  of  a  statute  fixing  gas  rates 
where  it  is  shown  that  the  cost  of  production 
and  distribution  is  in  excess  of  the  rate 
fixed  by  statute.  New  York,  etc..  Gas  Co.  t?. 
Newton,  (S.  D.  N.  Y.  1920)  260  Fed.  277. 

Injunctive  relief  will  not  be  granted 
against  the  enforcement  of  rates  fixed  by  a 
state  for  a  public  utility  on  the  ground  that 
they  are  confiscatory  until  there  has  been  a 
finality  of  action  in  the  state  tribunal.  Thus 
where  a  proceeding  is  ponding  before  a  state 
commission  in  which  the  complainant  before 
the  federal  court  has  asked  for  an  increase 
of  rates,  the  federal  court  has  refused  to  act. 
Wisconsin-Minnesota  Light,  etc.,  Co.  r. 
Railroad  Commission,  (W.  D.  Wis.  1920)  267 
Fed.  711. 

32.  Ba/nks  and  Banking 
a.  In  General  (p.  784) 

Prohibiting  use  of  words   *'bank,"  etc.— 

A  statute  prohibiting  the  use  of  the  words 
"  bank,"  "  banker,"   "  banking '»  or   **  trust  " 
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as  a  designation  or  part  of  a  name  under 
which  business  may  be  conducted  by  any 
person,  firm  or  corporation  other  than  a 
bank,  is  valid  as  an  exercise  of  the  police 
power  of  the  state  and  does  not  contravene 
this  amendment.  Inglis  t*.  Pontius,  (Ohio 
1921)    131  N.  E.  509. 

33.  Insurance   Companies 

a.  In  General  (p.  785) 

Prescribing  who  shall  be  agents  of  in- 
surer.—  A  state  statute  providing  that  any 
person  who  acts  for  an  insurance  company 
in  the  making  of  a  contract  of  insurance  or 
the  adjustment  of  a  loss  shall  be  the  agent 
of  the  insurer  does  not  violate  this  section. 
Globe,  etc.,  F.  Ins.  Co.  v.  Walker,  (1920) 
150  Ga.  163,  103  S.  E.  407. 

c.  Licensing  Insurance  Agents    (p.  786) 

Revocation  of  license  of  insurance  agent. — 
So  much  of  section  7  of  the  act  of  the  Gen- 
eral Assembly  entitled  "An  act  to  provide 
for  the  establishment  of  a  department  of 
insurance,"  etc.,  approved  August  19,  1912 
'Acts  1912,  pp.  119,  124),  as  provides  that 
"  the  license  of  any  soliciting  agent  may  be 
revoked  at  any  time  by  the  insurance  com- 
missioner in  his  discretion,"  is  violative  of 
the  due  process  clause  contained  in  section 
1  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  Riley  t\ 
Wright,   (Ga.  1921)   107  S.  E.  867. 

35.  Regulating   Production,    Use   and   Rates 
of  Natural  Qas  (p.  790) 

Statute  prohibiting  wasteful  use  of  natural 
gas. —  Neither  the  manufacturer  of  carbon 
black  from  natural  gas  nor  the  owner  of 
the  land  on  which  are  the  gas  wells  and  the 
pipe  line,  and  of  mineral  leases  covering 
proved  gas  territory,  is  deprived  of  his  prop- 
erty without  due  process  of  law,  or  denied 
the  equal  protection  of  the  laws,  nor  are 
the  obligations  of  pre-existing  contracts  un- 
constitutionally impaired,  by  a  state  statute 
which  prohibits  the  use  of  natural  gas  for 
products  where  such  gas  is  burned  or  con- 
sumed without  fully  and  actually  applying 
and  utilizing  the  heat  therein  contained  for 
other  manufacturing  or  domestic  uses  (but 
only  when  the  gas  well  or  source  of  supply 
is  located  within  10  miles  of  an  incorporated 
town  or  industrial  plant),  and  forbids  the 
owner  or  lessee  of  natural  gas  wells  within 
the  10-mile  limit  to  sell  or  dispose  of  the 
gas  for  the  purpose  of  manufacturing  or 
producing  carbon  or  other  resultant  products 
from  the  burning  or  consumption  of  such 
gas  unless  the  heat  therein  contained  is 
fully  and  actually  applied  and  utilized  for 
other  manufacturing  or  domestic  purposes, 
since,  there  being  great  disproportion  be- 
tween the  volume  of  gas  and  the  product,  the 
state  could  exert  its  police  power  in  this  way 
to  conserve  the  gas  supply  for  less  wasteful 
uses.  Walls  r.  Midland  Carbon  Co.,  (1920) 
254  U.  S.  300,  41  S.  Ct.  118,  65  U.  S. 
(L.  ed.)   — . 


37.  Control  of  Munufipal  Corporatiim 

d.  County  Printing   (p.  794) 

State  Printing  Commisaion. —  An  act  giv- 
ing to  a  State  Publication  and  Printing 
Commission  power  to  designate  official  news- 
papers in  which  alone  county  publications 
shall  be  made  does  not  deny  due  process  of 
law.  Daly  t?.  Beery,  (N.  D.  1920)  178 
N.  W.  104.  This  case  was  decided  by  a 
divided  court  under  a  provision  of  the  state 
Constitution  that  no  statute  shall  be  held 
unconstitutional  except  by  the  concurrence 
of  four  judges,  but  apparently  there  was 
no  dissent  as  to  the  point  above  stated. 

38.  Regulating    Manufacture    and    Sale    of 

Qoods 

j.  Of  Cigarettes    (p.  804) 

Anti-Cigarette  Law  sustained. —  The  act 
(chapter  166,  Law?  1917)  prohibiting  and 
prescribing  penalties  for  bartering,  selling, 
or  the  giving  away  of  cigarettes  or  cigarette 
papers  and  the  keeping  of  them  for  barter, 
sale,  or  free  distribution  is  within  the  police 
power  of  the  state,  and  does  not  violate  any 
of  the  principles  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States. 

The  provision  making  the  possession  of 
cigarettes  and  cigarette  papers  prima  facie 
evidence  of  the  selling  and  keeping  for  sale 
of  the  prohibited  articles  is  not  a  denial  of 
due  process  of  law.  State  t*.  N"oseaman, 
(1920)   107  Kan.  715,  193  Pac  347. 

41.  Emw^ent  Domaim 

k.  Question  of  Necessity  (p.  822) 

In  a  case  involving  the  taking  of  property 
by  the  United  States  for  river  improvements 
under  Act  of  May  16,  1906,  (9  Fed.  Stat 
Ann.  2nd  ed.  p.  33),  the  rule  is  stated  that 
a  hearing  on  the  question  of  necessity  is 
not  essential  to  due  process  of  law  in  the 
sense  of  the  Fourteenth  Amendment.  In  re 
Condemnations,  etc.,  (E.  D.  Mich.  1920) 
266  Fed.  105. 

42.  Regulating   Pursuit    of   Occupations 

(p.  830) 

License  tax  on  dealers  In  llreanns  is  not 
discriminatory  so  as  to  infringe  this  section 
because  it  excepts  rifles  of  22  and  25  caliber. 
State  V.  Winehill,  (1920)  147  La.  781,  86  Sa 
181. 

Requiring  reports  of  fuxniture  movers. — 
An  ordinance  requiring  furniture  movers  to 
report  to  the  city  register  the  name  of  such 
person,  firm  or  corporation  owning,  or  hav- 
ing the  cust4>dy,  possession  and  control  of 
such  property,  the  street  address  or  location 
from  and  to  which  such  property  was  re- 
moved, a  brief,  general  description  of  the 
property  rem'^ved,  the  date  of  such  removal, 
and  the  name  and  address  of  the  person, 
firm  or  corporation,  owning  or  operating 
vehicles  used  in  eu^h  trftn?Ttortation  d^^ 
not  take   property  without  due   process  of 
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law.     Wagner  v,  St.  Louis,   (1920)   284  Mo. 
410,  224  S.  W.  413,  12  A.  L.  R.  495. 

a.  Practice  of  Medicine 

(I)    In  General   (p.  830) 

Resulating  fundshing  of  habit-forming 
narcotic  drags. —  A  state,  in  the  exercise  of 
its  police  power,  may,  consistently  with  this 
amendment,  regulate  the  administration, 
sale,  prescription,  and  use  of  dangerous  and 
habit-forming  narcotic  drugs,  and  in  so 
doing  may  make  it  unlawful  for  a  physician 
to  furnish  «uch  drugs  to  habitual  users  out 
of  stocks  kept  on  hand  by  himself.  Minne- 
sota V,  Martinson,  (1921)  256  U.  6.  41,  41 
8.  Ct.  425,  65  U.  S.  (L.  ed.)  --,  affirming 
(1919)   144  Minn.  206,  174  N.  W.  823. 

b.  Practice  of   Dentistry    (p.   831) 

In  Noble  v.  Douglas,  (W.  D.  Wash.  1921) 
274  Fed.  672,  a  statute  relating  to  admis- 
sion to  the  practice  of  dentistry  and  creat- 
ing a  board  of  examiners  was  held  to  be 
unconstitutional  aa  vesting  the  board  with 
arbitrary   powers. 

c.  Practice  of  Osteopathy    (p.  832) 

DiBcrimination  aa  to  qualifications  for 
practice. — ^A  statute  is  unconstitutional  as 
discriminating  against  osteopaths  and  chi- 
ropractors, where  it  provides  that  the  mini- 
mum standard  of  professi<Hial  education  for 
the  practice  of  medicine  and  surgery  in  all 
its  branches  shall  be  the  graduation  from  a 
medical  school  of  good  standing  and  comple- 
tion of  the  course  of  study  in  »uch  college, 
but  that  for  the  practice  of  any  system  of 
treating  human  ailments  without  the  use 
of  drugs,  the  applicant  must  be  a  graduate 
of  a  professional  school  or  college  teaching 
such  system,  which  requires  as  a  prere- 
quisite to  graduation  four  years'  course  of 
instruction.  People  r.  Love,  (1921)  298  III. 
304,  131  N.  £.  809. 

f.  Practice  of  Law  (p.  833) 

The  refusal  of  a  state  to  grant  a  license 
to  practice  law  after  due  notice  and  oppor- 
tunity to  be  heard  is  not  a  violation  of  this 
section.  Keeley  v.  Evans,  (D.  C.  Ore.  1921) 
271  Fed.  520,  wherein  it  was  said:  "With- 
out doubt,  the  right  of  an  attorney  to  prac- 
tice law  is  a  property  right,  which  can  be 
taken  from  him  only  after  judicial  hearing 
and  a  fair  opportunity  to  be  heard  in  his 
own  defense.  Kx  parte  Garland,  4  Wall. 
333,  18  L.  Ed.  866;  Ex  parte  Robinson,  19 
Wall.  505,  22  L.  Ed.  205;  State  ex  rel. 
McElhinney,  241  Mo.  592,  606,  146  S.  W. 
1139;  Smith  v.  Medical  Examiners,  140  Iowa, 
66,  117  N.  W.  1116.  As  we  have  seen,  the 
proceedings  against  complainant  were  not 
for  his  disbarment,  but,  notwithstanding,  it 
is  without  question  that  he  not  only  had 
ample  notice  and  a  fair  opportunity  to  be 
heard,  but  he  actually  appeared  before  both 
the  board  and  the  court,  and  was  afforded 
full  and  adequate  opportunity  to  present  his 


case  in  all  of  its  angles.  Due  process  of  law 
does  not  embrace  nor  control  mere  forms 
of  procedure  in  state  courts,  or  regulate 
practice  therein.  All  of  its  requirements 
are  complied  with,  provided,  in  the  proceed- 
ings which  are  claimed  not  to  have  been 
due  process,  the  person  proceeded  against 
has  had  sufficient  notice  and  an  adequate 
opportunity  has  been  afforded  him  to 
defend.'' 

43.  A$  Affecting  Conveyance  of  or  Title 
to  Land   (p.  837) 

Fixing  maximum^  rent  of  farm  lands.— 
A  statute  invalidating  farm  land  leases 
which  stipulate  for  more  than  one-third  of 
the  grain  or  one-fourth  of  the  cotton  as 
rental  violates  this  section.  Rumbo  ^ 
Winterrowd,   (Tex.  1921)   228  8.  W.  258. 

44.  Health  Lowe 
a.  In  General  (p.  840) 

Regulating  establishment  of  hospitals  in 
cities. — An  ordinance  requiring  a  permit  to 
be  granted  only  on  the  hearing  of  objection 
by  adjacent  property  owners,  for  the  erection 
of  a  building  to  be  used  as  a  sanatorium, 
private  hospital  or  the  ?ike  does  not  in- 
fringe this  section.  Blackman  Health  Re- 
sort V.  Atlanta,  (Ga.  1921)    107  S.  E.  525. 

Requirement  of  dipping  of  sheep  is  not  a 
violation  of  this  section.  State  v.  Hall, 
(Wyo.  1921)    194  Pac.  476. 

107.  Taaafion 
a.  In  General  (p.  860) 

A  state  tax  law,  where  conflict  with 
Federal  power  is  not  involved,  will  be  held 
to  conflict  with  the  14th  Amendment  only 
where  it  proposes  or  clearly  results  in  such 
flagrant  and  palpable  inequality  between  the 
burden  imposed  and  the  benefit  received  as 
to  amount  to  the  arbitrary  taking  of  prop- 
erty without  compensation.  Dane  v.  Jackson, 
(1921)  256  U.  S.  — ,  41  S.  a.  566,  65  U.  S. 
(L.  ed.)   — . 

Power  to  tax  business  out  of  existence. — 
Even  though  a  license  tax  should  destroy  a 
business,  it  would  not  be  invalid  or  require 
compensation  upon  that  ground  alone.  Those 
who  enter  upon  a  business  take  that  risk. 
There  is  no  constitutional  objection  to  exact- 
ing a  discouraging  rate  of  taxation  as  the 
alternative  to  giving  up  a  business  when 
the  legislature  has  the  full  power,  of  taxa- 
tion. Alaska  Fish  Salting,  etc.,  Co.  v. 
Smith,  (1921)  255  U.  S.  44,  41  S.  Ct.  219, 
65  U.  S.    (L.  ed.)   — . 

If  a  tax  law  is  invalid,  it  follows  that  to 
enforce  collection  of  the  tax  is  to  take  a 
person's  property  without  due  process.  J.  & 
A.  Frieberg  Co.  v,  Dawson,  (W.  D.  Ky. 
1920)   274  Fed.  420. 

b.  For  Public  Purposes   (p.  861) 
Taxation  and  confiscation  of  dogs. —  Dog 
owners   are  not  deprived  of  their  property 
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nor  of  their  liberty  without  due  process  of 
law  by  a  state  statute  under  which  those 
desiring  to  keep  dogs  must  secure  licenses 
from,  and  pay  fees  to,  a  private  corporation 
created  by  the  state  to  enforce  the  laws 
enacted  to  prevent  cruelty  to  animals,  such 
fees  to  be  used  by  it  for  the  payment  of 
expenses  fairly  incurred,  and  any  excess  to 
be  retained  as  compensation  for  its  services 
in  law  enforcement.  Nicchia  v.  New  York, 
(1920)  254  U.  S.  228,  41  S.  Ct.  103,  65 
U.  S.,  (L.  ed.)  — ,  13  A.  L.  R.  826  {affirming 
(1918)  224  N.  Y.  637,  121  N.  E.  884)  wherein 
the  court  said:  "The  validity  of  the  act 
was  questioned  upon  the  ground  that  it 
violates  the  14th  Amendment,  §  1,  by  'de- 
priving a  citizen  of  his  liberty  without  due 
process  'of  law;  to  wit,  the  liberty  of  owning 
and  harboring  a  dog  without  procuring  a 
license  from  and  paying  a  fee  therefor  to 
the  Society,  a  private  corporation/  In  Fox 
V.  Mohawk  &  H.  River  Humane  Soc.  (1901) 
165  N.  Y.  517,  51  L.  R.  A.  681,  80  Am.  St. 
Rep.  767,  59  K.  E.  353,  the  court  of  appeals 
declared  a  statute  essentially  the  same  as 
chapter  115  before  the  amendment  of  1902 
invalid  under  the  state  Constitution,  because 
it  appropriated  public  funds  for  the  use  of  a 
private  corporation,  and  also  because  it  con- 
ferred an  exclusive  privilege.  But  the  court 
repudiated  the  suggestion  that  the  statute 
deprived  dog  owners  of  property  witliout  due 
process,  or  delegated  governmental  power  to 
a  private  corporation.  Thereafter  (1902) 
the  legislature  amended  chapter  115,  with 
the  evident  purpose  of  meeting  objections 
pointed  out  in  the  Fox  Case.  Thus  amended, 
the  law  has  been  upheld.  Our  only  concern 
is  with  the  suggested  Federal  question. 

"  The  American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals  was  incorporated 
by  chapter  469,  Laws  of  New  York  1866. 
'The  purpose  of  the  corporation  was  to  en- 
force the  laws  enacted  to  prevent  cruelty 
to  animals.'  David  v,  American  Soc.  75 
N.  C.  362,  366.  It  has  long  been  recognized 
by  the  legislature  as  a  valuable  and  efficient 
aid  toward  the  enforcement  of  those  laws. 
New  York  Penal  Laws,  article  16,  §  196. 
The  payment  of  public  funds  to  a  similar 
corporation  for  assistance  in  enforcing  penal 
statutes  has  been  declared  unobjectionable. 
People  ex  rel.  State  Charities  v.  New  York 
Soc.  161  N.  Y.  232,  230,  250,  55  N.  E.  1063. 

"Property  in  dogs  is  of  an  imperfect  or 
qualified  nature,  and  they  may  be  subjected 
to  peculiar  and  drastic  police  regulations  by 
the  state  without  depriving  their  owners  of 
any  Federal  right.  Sentell  o.  New  Orleans 
&  C.  R.  Co.,  166  U.  S.  698,  41  L.  ed.  1169, 
17  Sup.  Ct.  Rep.  693,  1  Am.  Neg.  Rep.  773; 
Fox  V,  Mohawk  A  H.  River  Humane  Soc. 
supra.  Its  power  to  require  those  who  wish 
to  keep  dogs  to  secure  licenses  from  and  pay 
fees  to  a  public  officer  is  also  clear.  And 
when  the  state,  in  the  reasonable  conduct  of 
its  own  affairs,  chooses  to  intrust  the  work 
incident  to   such  licenses  and  collection  of 


fees  to  a  corporation  created  by  it  for  the 
express  purpose  of  aiding  in  law  enforce- 
ment, and  in  good  faith  appropriates  the 
funds  so  collected  for  payment  of  expenses 
fairly  incurred  and  just  comoensation  for 
the  valuable  services  rendered,  there  is  no 
infringement  of  any  right  guaranteed  to  the 
individual  by  the  Federal  Constitution. 
Such  action  does  not  amount  to  the  taking 
of  one  man's  property  and  giving  it  to  as- 
other,  nor  does  it  deprive  dog  owners  of 
liberty    without    due    process    of   law.*' 

To  permit  state  to  engage  in  private  Imti- 
ness. — An  act  providing  that  the  state  shall 
engage  in  the  business  of  manufacturing  and 
selling  cement,  issuing  bonds  for  the  expense 
of  entering  into  that  business  does  not  take 
property  without  due  process.  In  re  Opinion 
of  Judges,  (1920)  43  6.  D.  648,  180  N.  W. 
957. 

p.  As  to  Whether  Property  Within  or  Out- 
side the  State 

(1)    In  General    (p.  866) 

Tax  on  profit  of  foreign  corporation  earned 
in  state. —  Measuring  for  tax  purposes  the 
net  profits  earned  by  a  foreign  manufactur- 
ing and  trading  corporation  within  the  state 
by  taking  such  proportion  of  the  who^e  net 
income  as  the  fair  cash  value  of  the  corpo- 
ration's real  and  tangible  personal  property 
within  the  state  bears  to  the  fair  cash  value 
of  all  the  real  and  tangible  personal  property 
of  such  corporation  cannot  be  said  to  be  so 
inherently  arbitrary,  nor,  as  applied  to  a 
corporation  whose  profits  were  largely  earned 
in  a  series  of  transactions,  beginning  with 
manufacture  in  the  state,  and  toding  with 
sale  in  other  states,  to  produce  so  unreason- 
able a  result,  as  to  render  invalid  the  state 
law  prescribing  such  rule,  as  taxing  business 
outside  the  state,  and  hence  denying  due 
process  of  law,  where  the  only  showing  made 
in  support  of  this  constitutional  objection  is 
that  but  a  very  small  part  of  the  corpora- 
tion's net  receipts  was  received  within  the 
state,  while,  under  the  statutory  method  of 
apportionment,  nearly  one  half  of  the  corpo- 
ration's net  income  is  attributable  to  oper> 
ations  within  the  state,  since  the  percentage 
of  net  profits  earned  within  the  state  may, 
none  the  less,  have  been  even  larger  than  the 
percentage  arrived  at  by  the  statutory  method. 
Underwood  Typewriter  Co.  v.  Chamberlain, 
(1920)  254  U.  S.  113,  41  S.  Ct,  45,  65  U.  S. 
(L.  ed.)  — ,  affirming  (1919)  94  Conn.  47, 
108  Atl.  154)  wherein  it  was  further  held 
that  a  foreign  corporation  may  not  success- 
fully attack  as  invalid,  a  state  tax.  applic- 
able alike  to  all  foreign  and  domestic  cor- 
porations, measured  by  the  net  profits  of  the 
corporation  earned  within  the  state,  on  the 
ground  that  such  corporation  had  made 
large  permanent  investments  in  the  state  be- 
fore the  state  tax  law  was  enacted. 

Computation  of  proportioii  of  property  in 
state. —  Due  process  of  law  is  noi  denied  by 
a  franchise  tax  law  on  the  property  of  a 
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foreiffn  corporation  employed  in  the  state 
providing  that  for  the  purposes  of  this  act 
such  corporation  shall  be  deemed  to  have 
employed  iu  this  state  that  proportion  of 
its  entire  capital  stock  and  surplus  that  its 
property  and  assets  in  this  state  bears  to  all 
its  property  and  assets  wherever  located. 
Statd  f.  WiUiams,  (1920)  2^4  Mo.  456,  224 
S.  W.  822. 

fir.  Soceession  or  Inheritance  Tax  (p.  876) 

Construing  a  state  inheritance  tax  law  as 
operative  when  a  trust  deed  for  the  benefit 
of  th€  grantor  for  life,  with  remainder  over 
at  his  death,  was  executed  after  the  statute 
was  passed,  but  before  it  was  to  take  effect, 
infringes  no  rights  under  the  federal  Con- 
stitution. Nickel  17.  Cole,  (1921)  256  U.  S. 
— ,  41  S.  Ct.  467,  65  U.  S.  (L.  ed.)  — . 

A  state  statute  imposing  an  estate  tax  on 
all  property  of  the  decedent  npon  which  no 
town  or  city  tax  has  been  assessed  or  upon 
which  no  state  tax  has  been  paid  during  the 
year  preceding  the  decedent's  death,  does  not 
violate  this  amendment  by  depriving  the 
creditors  and  distributees  of  the  estate  of 
their  property  without  due  process  of  law. 
Bankers'  Trust  Co.  «.  State,  (Conn.  1921) 
114  AtL  104. 

ai.  Income  Tax  (p.  875) 

DUtribution  of  proceeds. —  The  distribu- 
tion of  the  proceeds  of  a  state  income  tax, 
conformably  to  Mass.  Qen.  Act  1919,  chap. 
314,  among  the  various  towns,  citi«s,  and 
taxing  districts  of  the  state  to  the  extent 
thought  by  the  legislature  necessary  to  sup- 
ply the  loss  which  such  taxing  subdivisions 
would  sustain  by  the  withdrawal  from  their 
taxing  power  of  the  intangible  property ,  the 
income  of  which  was  taxed  by  tne  state,  such 
payments  to  continue  until  1928,  prior  to 
which  date  any  excess  of  the  income  tax 
fund  over  these  required  payments,  and 
beginning  with  that  year  and  continuing 
thereafter  the  whole  of  that  fund,  is  to  be 
distributed  to  such  subdivisions  in  propor- 
tion to  the  amount  of  the  state  tax  imposed 
upon  each  for  such  year,  does  not  violate  the 
dne  process  of  law  and  equal  protection  of 
the  laws  clauses  of  U.  S.  Const.  14th  Amend., 
-r- conceding  that  such  payments  may  be 
used  by  the  local  subdivisions  receiving  them, 
if  they  so  elect,  for  local  proprietary  pur- 
poses, which  may  not  confer  any  certain 
benefit  upon  taxpayers  in  other  taxing  sub- 
divisions, there  being  nothing  to  justify  the 
assumption  that  the  several  municipalities 
intend  to  devote  to  other  than  public  use 
any  portion  of  the  income  tax  thus  distrib- 
uted to  them,  and  the  tax  bein^  uniform  in 
its  application  to  all  income  within  the  de- 
scription of  the  act  of  all  inhabitants  of  the 
state,  without  regard  to  the  taxing  subdi- 
visions in  which  they  may  reside.  Dane  v. 
Jackson,  (1921)  256  U.  S.  — ,  41  8.  Ct.  566, 
65  U.  S.  (L.  ed.)  — . 

ci.  On  Wholesale  Dealers  in  OU  (p.  877) 

The  excise  tax  imposed  by  N.  M.  Laws 
1919,   chap.   93,    upon   the   sale   and   use   of 


gasolene  according  to  the  number  of  gallons 
Kold  and  used,  does  not,  as  applied  to  do* 
niestic  sales  and  use,  infringe  rights  of  deal- 
ers in  such  product  under  the  due  process 
of  law  and  equal  protection  of  the  laws 
clauses.  Bowman  v.  Continental  Oil  Ca, 
( 1921 )  256  U.  S.  — ,  41  S.  Ct.  606,  65  U.  S. 
(L.  ed.)   — . 

el.  Assessment  for  Public  Improvemant 
(1)   In  General  (p.  879) 

Drainage  districts. —  In  the  absence  oi 
flagrant  abuse  or  purely  arbitrary  action, 
a  state  may  establish  drainage  districts 
and  tax  lands  therein  for  local  improve- 
ments, and  none  of  such  lands  may  escape 
liability  solely  because  they  will  not  re* 
ceive  direct  benefits.  Miller  v.  Sacramento, 
etc.,  Drainage  Dist.,  (1921)  256  U.  S.  129, 
41  S.  Ct.  404,  65  U.  S.  (L.  ed.)  — ,  dismiss- 
ing writ  of  error  to  review  (1920)  182  CaL 
252,  187  Pac  1041,  and  denying  writ  of 
certiorari. 

Assessment  according  to  value. — An  as- 
sessment of  land  for  drainage  according  to 
value  rather  than  according  to  benefits  does 
not  violate  this  section.  In  re  Bonds  of 
Drainage  Dist.  No.  4,  (Aric.  1920)  193  Pac. 
833. 

The  Nevada  Irrigation  District  Law  does 
not  deny  due  process  of  law.  In  re  Walker 
River  Irr.  Dist.,  (Nev.  1921)  195  Pac.  327, 
follovnng  Fallbrook  Irr.  Dist.  «.  Bradley, 
164  U.  a  112,  17  8.  Ct  56,  41  U.  S.  (L.  ed.) 
369. 

Tazing  district-^A  state  legislature  may 
create  taxing  districts  to  meet  the  expense 
of  local  improvements,  and  may  fix  the  basis 
of  taxation  without  violating  U.  8.  Const. 
14th  Amend.,  unless  its  action  is  palpably 
arbitrary  or  plain  abuse;  but  if  the  statute 
providing  for  the  tax  is  of  such  a  character 
that  there  is  no  reasonable  presumption  that 
substantial  justice  generally  will  be  done, 
the  probability  bein^  that  the  parties  will 
be  taxed  disproportionately  to  each  other 
and  to  the  benefit  conferred,  the  law  cannot 
stand  against  the  complaint  of  one  so  taxed 
in  fact.  Kansas  City  Southern  R.  Co.  i;. 
Road  Imp.  Dist.  No.  6,  (1921)  256  U.  S. 
— ,  41  S.  Ct.  604,  65  U.  S.  (L.  ed.)  — ,  re- 
versing (1919)  139  Ark.  424,  215  S.  W.  666, 
217   S.  W.   773. 

Assessment  of  railroad  right  of  way  for 
benefits  from  a  street  improvement  does  not 
deny  due  process.  Grand  Rapids  t;..  Grand 
Trunk  R.  System,  (Mich.  1921)  182  N.  W. 
424,  follounng  Louisville,  etc.,  R.  Co.  v.  Bar- 
ber Asphalt  Co.,  197  U.  S.  430,  25  8.  Ct.  466, 
49  U.  S.   (L.  ed.)  819. 

(9)  Arbitrary  Determination  of  Taxing  Dis- 
trict   (p.   886) 

AxUtxary  method  of  determining  area 
assessed. — A  charter  which  directs  "that 
where  tracts  of  land  to  be  taxed  for  im- 
provements are  divided  into  lots  and  blocks 
the  line  of  the  taxation  or  benefit  district 
shall  extend  back  to  the  middle  line  of  the 
block,   and   that  where  the  tracts   are   not 
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divided  into  lots  or  blocks  the  line  shall 
extend  back  150  feet  from  the  near  line  of 
the  street*'  does  not  deny  due  process,  at 
least  in  the  absence  of  any  showing  of  in- 
equality. Dickey  t*.  Seested,  (1920)  283  Mo. 
167,  223  S.  W.  67. 

mi.  Notice  and  Opportunity  to  Be  Heard 
(1)    In  General    (p.  889) 

Notice  with  opportunity  to  contest  assess- 
ment.—  Where  a  state  in  levying  an  assess- 
ment on  a  portion  of  an  interstate  bridge 
within  its  borders  provides  a  mode  of  con- 
firming or  contesting  the  charge  thus  im- 
posed in  the  ordinary  courts  of  justice,  with 
notice  to  the  person  assessed,  such  assess- 
ment is  not  without  due  process.  People  v, 
St.  Louis,  (1921)  297  111.  199,  130  N.  E. 
366. 

Hearing  as  to  amount. — ^A  statute  which» 
while  not  affording  notice  and  hearing  to 
all  property  owners  as  to  the  initiation  of 
the  proposed  improvement,  gives  them  an 
opportunity  to  be  heard  as  to  the  validity 
and  amount  of  the  tax  is  valid.  Gillum  v. 
Rifle,  (Colo.  1921)  19T  Pac.  1017. 

(2)  In  Assessments  for  Public  Improvements 

(a)  In  General  (p.  890) 

Operation  of  railroad  by  atate;  notice  of 
asaeasment  for  deficiency. —  Where  a  stat- 
ute provides  for  the  operation  by  the  state 
of  certain  street  railways  and  for  an  assess- 
ment against  certain  cities  and  towns  for 
any  deficiency  arising  from  auch  operation, 
it  is  I'ot  essential  to  its  validity  that  it  pro- 
vide for  notice  and  a  hearing  bv  the  trus- 
tees in  charge  of  such  railroad  before  they 
levy  such  assessment.  Chelsea  v*  Treasurer, 
(Mass.  1921)   130  N.  £.  397. 

(4)  Opportunity  to  Be  Heard  at  Some  Stage 
of  Proceedings  (p.  894) 

I  Hearing  before  arbitrators  required  to 
,  agree  within  limited  time. —  Due  process  of 
law  is  not  afforded  a  taxpayer  where  the 
county  board  of  assessors,  conformably  to 
the  state  tax  law,  increased  the  valuation 
of  his  property  as  returned  for  taxation 
without  notice  or  hearing,  other  than  notice 

given  after  the  asnessment  was  made  and  a 
earing  in  the  arbitration  provided  for  in 
case  of  the  taxpayer's  dissatiflf action,  and 
such  arbitration  failed  because  the  arbitra- 
tors could  not  agree  within  the  ten-day  period 
fixed  by  law,  and  hence  no  majority  award 
could  be  made,  though  all  believed  the  as- 
sessment was  too  high.  Turner  t*.  Wade, 
(1920)  254  U.  S.  64,  41  S.  Ct.  27,  65  U.  S. 
M,.  ed.)  — .  reversing  (1918)  147  Ga.  686, 
95  S.  E.  220. 

XI.  Who  Mat  Invoke  OoifBTrruTiowAii 

Right 

1.  In  General  (p.  903) 

Witneaaea  before  grand  jury. — A  witness 
duly  subpoenaed  to  testify  before  a  grand 


jury  is  not  entitled  to  be  heard  upon  an  ex- 
ception to  the  jurisdiction  of  the  court,  and 
is  not  entitled  to  raise  any  question  about 
the  constitutionality  of  the  act  authorising 
the  investigation  or  the  authority  of  tlit 
grand  jury  to  call  before  It  a  witneaa  to 
ascertain  any  infraction  of  such  statute.  U. 
S.  f.  Wateon,  (N.  D.  Fla.  1920)  266  Fed.  736. 
Nonresident  publisher  of  achool  booka.— 
Although  in  order  to  comply  with  conditions 
attached  by  etatute  to  the  purchase  and  sale 
of  sr'hGoI  books  by  the  school  officials,  it  is 
claimed  by  a  nonresident  publisher  that  it 
would  suffer  financial  loss,  it  is  not  for  that 
reason  deprived  of  any  right  without  doe 
process  of  law  as  such  plaintiff  is  not  com- 
pelled to  sell  its  books  to  the  school  authori- 
ties and  has  no  right  to  make  a  contract 
of  sale  to  such  authorities  without  the  con- 
sent of  the  state.  Macmillan  Co.  r.  Johaaaa, 
(E.  D.  Mich.  1920)  269  Fed.  28. 

Vol.  XI,  p.  904,  amend.  14,  sec.  1. 

IV.  The  equal  protection  of  the  lawa. 
4.  Aa  affected  by  state  action. 

a.  Power   to  classify  snbjeete  of 

legislation. 

(1)  In  general. 

(2)  Applicable  to  all  peraooi 

similar Iv  situated. 

(3)  Individuals    not    to    be 

subject  to  discriminat- 
ing legislation. 

b.  Law  unfairly  administered. 

d.  Exercise  of  police  power. 

( 1 )   In  genial. 

e.  State   control   over   court   pn^- 

cedure. 
(I)  In  general. 
L  Corporations,  <^cers  and  stock- 
holders. 
(1)  Individuals  and  corpora- 
tions, 
o.  Water  companies, 
w.  Banking  and  trust  companiesi 
( I )   Licensing   banking   busi* 
nesa. 
ai.  Manufacture  and  sale  of  gooda^ 

(1)  Anti-trust  laws. 

(a)  In  general, 
ci.  Relating  to  local  government. 
(7)  Classification  of  citiee. 
(e)  Bestricting  uae  of 
automobiles, 
el.  Relation  of  employer  and  em* 
ployee. 

(2)  Regulating   payment   of 

wages, 
(a)  In  general. 

(4)  Workmen's       Compensa* 

tion  Act. 
(a)  In  general, 
fl.  Regulating  pursuit  of  oceupa 
tiona. 

(5)  Barbering. 
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Xi.  Slate  taxation. 
(1)   Equality. 

(a)  In  general. 

(b)  Power   of   etaasifl- 

cation, 
aa.  In  general, 
bb.  8  y  B  tem- 
atic     under- 
valuation of 
other     prop- 
erty. 
(S)  Discriminating     between 
residents       and 
nonresidents, 
(e)  IMscriminating  be- 
tween   domestic 
and  foreign  cor- 
porations. 
(7)   Exemptions    from 
tion. 
<a)  In  general. 

(10)  AsseismentB     for 

improvements, 
(a)   In  general. 

(11)  Kailroad  companies. 

(a)  In  eeneral. 
(16)   Of  franchises. 

(a)  In  seneral. 
(21)   Of  property  of  domestic 

corporations      situated 

outside  state. 
(24)  Graduated  income  tax. 

IV.  Thx  Equal  Pbotectioh  or  thk  Lawb 

4.  As  Affected  by  State  Action 

a.  Power  to  (Hassify  Subjects  of  Legislation 

(1)  In  General  (p.  922) 

Limiting  use  of  natural  gas  taken  withfai 
certain  distance  of  town  or  industrial  plant. 
—  The  equal  protection  of  the  laws  is  not 
denied  by  a  state  statute  which  makes  the 
location  of  a  well  or  other  source  of  supply 
of  natural  gaa  within  10  miles  of  an  incor- 
porated town  or  industrial  plant  essential 
to  render  applicable  the  prohibition  of  the 
statute  against  the  use  of  natural  gas  for 
products  where  such  gas  is  burned  or  con- 
sumed without  fully  and  actually  applying 
and  utilizing  the  heat  therein  contained  for 
other  manufacturing  or  domestic  uses,  and 
against  the  sale  or  disposition  of  such  gas 
by  the  owner  or  lessee  of  the  wells  for  the 
purpose  of  manufacturing  or  producing  car- 
bon or  other  resultant  products  from  the 
burning  or  consumption  of  such  gas  unless 
the  heat  therein  contained  is  fully  and  act- 
ually applied  and  utilized  for  other  manu- 
facturing or  domestic  purposes.  Walls  v. 
Midland  Carbon  Co.,  (1020)  254  U.  S.  300, 
41  S.  Ct.  118,  65  U.  8.  (L.  ed.)  — . 

(2)  Applicable    to    All    Persons    Similarly 
Situated   (p.  924) 

Loan  of  state  funds  —  Preference  to  war 
veterans. — ^A  statute  providing  for  the  loan 


of  state  funds  to  settlers  cm  state  lands  and 
giving  a  preference  to  settlers  who  have  been 
in  the  military  service  in  time  of  war,  ad- 
mitting other  persons  to  share  in  the  loans 
only  where  there  are  no  such  preferred  ap- 
plicant does  not  deny  equal  protection  of 
the  laws.  Wheelon  v.  South  Dakota  Land 
Settlement  Board,  ( 1921 )  43  S.  D.  551,  181 
N.  W.  350,  14  A.  L.  R.  1145. 

(3)  Individuals  Not  to  be  Subject  to  Die* 
criminating  Legislation    (p.  926) 

Discrimination  between  nonresident  in- 
dividual defendant  and  foreign  corporate 
defendant  as  to  giving  security. —  No  denial 
of  the  equal  protection  of  the  laws  results 
from  the  provisions  of  the  Delaware  foreign 
attachment  laws,  under  which  a  nonresident 
individual  defendant  is  debarred  from  ap- 
pearing and  defending  without  first  giving 
special  security,  while  a  foreign  corporate 
defendant  may  appear  and  anewer  without 
giving  any  security  except  for  the  lien  of 
the  process  upon  the  property  attached. 
Ownbey  v,  Morgan,  (1921)  256  U.  S.  94, 
41  S.  Ct.  433,  66  U.  S.  (L.  ed.)'  — ,  effirming 
(1917)  7  Boyce   (DeL)  207,  105  Atl.  838. 


b.  Law  Unfairly  Administered   (p.  926) 

To  same  effect  as  original  annotation,  see 
Park  Hill  Development  Co.  v.  EvansviUe^ 
(Tnd.  1021)    130  X.  E.  645. 

d.  Exercise   of   Police   Power 

(1)  In  General    (p.  027) 

Limitation  of  rights  generally. — ^A  state 
may,  when  exercising  its  police  power,  con- 
sider the  relation  of  rights,  and  accommodate 
their  coexistence,  and,  in  the  interest  of  the 
conununity,  limit  <me  risht  that  others  may 
be  enjoyed.     Walls  t.  Midland  Carbon  Co., 

(1920)  254   U.   S.   300,   41   8.   Ct.    118,   65 
U.  8.    (L.   ed.)   — . 

Legislation  suspending  right  of  landlord 
te  recover  possession  of  certain  leased 
premises  in  certain  localities. —  There  is  no 
unconstitutional  discrimination  in  respect  of 
the  cities  affected  or  the  character  of  the 
buildings,  in  N.  Y.  Laws  1920|  chaps.  942 
and  944,  passed  in  the  exercise  of  the  police 
power  in  the  emergency  growing  out  of  the 
World  War,  which  suspended  until  Novem- 
ber 1,  1922,  the  right  to  recover  possession 
of  real  property  occupied  for  dwelling  pur- 
poses, although  such  laws  are  operative  only 
in  a  city  having  a  population  of  one  million 
or  more,  and  in  cities  In  a  county  adjoining 
such  a  city,  and  do  not  extend  to  buildings 
occupied  for  business  purposes,  hotel  prop- 
erty, or  buildings  in  course  of  erection. 
Marcus    Brown    Holding    Co.    t*.    Feldman, 

(1921)  256  U.  S.  — ,  41  S.  Ct.  465,  65  U.  S. 
(L.  ed.)  — ,  affirming  (S.  D.  N.  Y.  1290) 
269  Fed.  306. 
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e.  State  Control  Over  Cknirt  Procedure 
(1)  In  General  (p.  931) 

Equal  protection  defined. —  Equal  protec- 
tion d  the  law  in  its  constitutional  senee 
implies  that  all  litigants  similarly  situated 
may  appeal  to  the  courts  both  for  relief  and 
for  defense  under  like  conditions  and  with 
like  protection  and  without  discrimination. 
Arizona  Commercial  Min.  Co.  v.  Iron  Cap 
Copper  Co.,  (1920)  236  Mass.  185,  128  N. 
B.  4,  aleo  holding  that  the  didmiaeal  because 
of  lack  of  jurisdiction  of  a  suit  between 
mining  corporations  organized  under  the 
laws  of  another  state  and  conducting  mining 
operations  in  a  third  state,  did  not  deny  the 
plaintiff  equal  protection  of  the  laws  where 
the  suit  involved  a  decision  as  to  the  title 
of  mining  claims  in  the  third  state. 

L  Corporations,    Officers    and    Stockholders 
(1)  Individiials  and  Corporations   (p.  968) 

Discrimmation  aa  to  amendment  of  by- 
laws.— A  statute  permitting  the  amendment 
of  by-lawB  by  a  smaller  proportion  of  the 
stocUiolders  to  corporations  organized  for 
the  operation  of  irrigation  systems  under 
the  Carey  Adt  [8  Fed.  Stat.  Ann.  (2d  ed.) 
698  et  eeq.l  than  ie  permitted  in  the  case  oif 
corporations  engaged  in  similar  enterprises 
but  which  have  procured  their  canal  systems 
from  sources  other  than  Carey  Act  construe- 
tion  companies,  is  invalid.  Crom  v.  Frahm, 
(1920)  33  Idaho  314,  193  Pac.  1013. 

Requiring  examination  of  officer  under 
penalty  of  dismissaL — ^A  state  statute  au- 
thorizing dismissal  of  an  action  by  a  foreign 
corporation  for  the  refusal  of  an  officer 
thereof  to  appear  within  the  state  for  exam- 
ination and  produce  the  books  and  papers 
of  the  corporation,  does  not  deny  equal  pro- 
tection of  the  law.  Kentucky  Finance  C^rp. 
V,  Paramount  Auto  Ezch.  Corp.,  (1920)  171 
Wis.  686,  178  N.  W.  9. 

a  Water  Companies  (p.  995) 
Moving  of  pipes  necessitated  by  abolition 
of  grade  crossing  of  railroad. — A  water  com- 
pany required  to  bear  the  entire  expense  of 
moving  its  pipes,  as  necessitated  by  the 
abolition  of  certain  highway  grade  crossings 
of  a  steam  railroad,  is  not  denied  the  equal 
protection  of  the  laws  merely  because  a 
street  railway  company  occupying  such 
streets,  instead  of  being  charged  with  the 
expense  of  moving  its  tracks,  is  charged  10^ 
per  cent  of  the  total  expense  at  its  crossings. 
Erie  R.  Co.  v.  Public  Utility  Com'rs,  ( 1921 ) 
254  U.  S.  394,  41  S.  Ct.  169,  65  U.  S.  (L. 
ed-)  — t  affirming  (1916)  89  N.  J.  L.  57, 
24,  98  Atl.  13,  28,  (1917)  90  N.  J.  L.  672,;. 
673,  714,  729,  677,  694,  715,  103  Atl.  1052»< 
1053,  1055,  1051. 

(3)  Condemnation  of  Plant  (new) 
Municipal  condemnation  imder  a  state 
public  utilities  law  of  a  water  plant  operated 
under  a  franchise  does  not  deny  the  equal 
protection  of  the  law.  Superior  Water,  etc., 
Co.  V.  Superior,  (Wis.  1921)   183  N.  W.  254. 


w.  Banking  and  Trust  Companies 

(1)  Licensing  Banking  Business    (p.   1000) 

Prohibiting  certain  classes  from  traas- 
mitting  moneys  to  foreign  countries. — ^A 
statute  which  prohibits  natural  persons, 
iirme  or  partnerships  from  transacting  tlie 
business  of  banking  or  of  transmitting  money 
to  foreign  countries,  buying  and  selling 
foreign  money  and  receiving  money  on  de- 
posit to  be  l^anemitted  to  foreign  countries, 
.but  which  provides  that  express,  steamship 
and  telegraph  companies  may  continue  the 
business  of  transmitting  money  and  receiv- 
ing m(mey  to  be  transmitted,  is  unconstitu- 
tional as  depriving  of  the  equal  protection 
of  the  laws  persons  engaging  in  such  business. 
Wedesweiler  v,  Brundage,  (1921)  297  HL 
228,  130  N.  £.  520. 

ai.  Manufacture  and  Sale  of  Goods 

(1)  Anti-tmst  Laws 

(a)  In  General   (p.  1006) 

Enforcement  of  Act  which  is  partiaUy  sns- 
pended. —  That  a  state  anti-trust  act  ia  sus- 
pended as  to  some  kinds  of  business  by  tlie 
Lever  Act  (1918  Supp.  Fed.  Stat.  Ann«  p^ 
181),  does  not  make  its  enforcement,  as  to  a 
business  with  respect  to  which  it  is  not  thus 
suspended,  a  denial  of  the  equal  protection 
of  the  laws.  Nugent  v,  Robertson,  (Miss. 
1921)  88  So.  895. 

ci.  Relating  to  Local  Government 

(7)  Classification  of  Cities 

(e)  Restricting  Use  of  Automobiles  tp.  1023) 

Ordinance  requiring  fenders  on  certain 
motor  trucks. — An  ordinance  requiring  motor 
vehicles  designed  for  carrying  freight  and 
merchandise,  of  1,500  pounds'  capacity  or 
more,  to  be  equipped  with  a  fender  at  the 
front  end  in  such  manner  and  of  such  design 
as  to  prevent  injury  to  pedestrians,  unreason- 
ably discriminates  between  persons  similarly 
situated  and  is  in  violation  of  this  constitu- 
tional provision.  Consumers'  Go.  v,  Chtoage^ 
a921)   298  IlL  339,  131  N.  E.  62S. 

el.  Relation  of  Employer  and  Employee 
(2)   Regulating  Payment  of  Wages 
(a)  In  General  (p.  1031) 

Penalty  for  failure  to  pay  wages  promptly, 

-A  statute  imposing  10%  per  day  as  liqui- 


dated damages  for  the  failure  of  eertain 
kinds  of  corporations  to  pay  wages  promptly 
is  invalid  as  class  legislation.  Davidow  f. 
Wadsworth  Mfg.  Co.,  (1920)  211  Mich.  90, 
178  N.  W.  776,  12  A.  L.  R.  605. 

(4)  Workmen's  Compensation  Act 
(a)   In  General  (p.  10S3) 

Act  compulsory  as  to  one  emjploymeot  and 
elective  as  to  others. — A  state  may  consis- 
tently with  the  due  process  of  law  and  equal 

protection  of  the  laws  clauses  of  the  federal 
Constitution,  enact  a  general  workmen's  com- 
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pensation  law  applicable  to  aU  employees,  and 
make  H  compuJeory  as  to  one  hazardous 
employment  (coal  minii^)  and  elective  as 
to  all  others,  except  railway  employees  en- 
gaged in  train  service,  who  are  excluded. 

The  inclusion  within  the  terms  of  a  state 
wxnSonen's  compensation  act  of  all  employeee 
of  coal  mining  companies,  whether  engaged 
in  the  haaardous  part  of  the  business  or  not, 
does  not  render  repugnant  to  the  due  process 
of  law  and  equsi  protection  of  the  laws 
clauses  of  the  federal  Constitution  the  classi- 
fication made  by  that  act,  which  makes  it 
compulsory  as  to  all  coal  mining  companies 
while  as  to  all  other  private  business  enter- 
prises within  the  state,  except  railway  em- 
ployees in  4vain  service,  who  are  excluded, 
it  is  purely  optional.  Lower  Vein  Coal  Go. 
r.  Industrial  Board,  (1921)  265  U.  S.  144, 
41  8.  Ct.  262,  65  U.  6.    (L.  ed.)  — . 

fi.  Regulating  Pursuit  of  Occupations 
(5)    Barbering    (p.   1040) 

''In  so  far  as  the  practice  of  barbering  is 
concerned,  the  public  welfare  and  comfort  — 
outside  of,  and  beyond  what  is  included  in 
its  health  and  safety— < are  so  insignflcant 
as  not  to  lend  color  to  any  right  claimed 
imder  the  police  power  of  the  state."  Tim- 
mons  r.  Morris,  (W.  D.  Wash.  1921)  271 
Fed.  721,  wherein  it  was  held  a  system  of 
grading  on  examinations  for  licenses  under 
which  "it  is  possible,  ...  for  a  man  to 
pass  and  be  licensed,  though  he  has  only  got 
4  points  out  of  the  24  in  those  subjects 
affecting  the  public  health,  provided  he  is 
excellent  in  the  nonessentials  in  so  far  as 
health  is  concerned;  while  the  applicant  who 
is  perfect  in  so  far  as  matters  affecting 
health  are  concerned,  and  yet  '  poor '  in  de- 
portment, razor  honing,  and  time  taken  in 
the  work  —  matters  that  can  in  no  sense  be 
held  to  touch  the  public  health  or  safety  — 
would  be  deprived  of  the  right  to  practice 
barbering,*'  clearly  had  no  subatantial  rela- 
tion to  the  public  health  and,  therefore,  was 
not  a  valid  exercise  of  the  police  power. 

x2.  State  Taxation 
(1)    Equality 

(a)  In  General   (p.   1067) 

To  same  effect  as  original  annotation,  see 
People  V.  St.  Louis,  (1921)  297  111.  199, 
130  N.  E.  366. 

(b)  Power  of  Claesi  float  ion 
aa.  In  General    (p.  I05S) 

Additional  transfer  tax  on  investments 
escaping  fair  share  of  tax  burden.— The  ad- 
ditional transfer  tax  of  5  per  cent  imposed 
by  S  221b  of  the  New  York  Tax  Law,  upon 
certain  bonds  and  other  obligations  held  by 
a  resident  decedent  at  his  death,  upon  which 
neither  the  general  property  tax  nor  an  op- 
tional stamp  tax  had  been  paid  for  a  fixed 
period,  does  not  deny  the  equal  protection  of 
the  laws.  Watson  v.  State  Comptroller, 
(1980)  254  U.  S.  122,  41  S.  Ct.  43,  66  U.  S. 
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(L.  ed.)  — -,  {affirmmg  (1919)  226  N.  Y.  384, 
123  N.  E.  758)   wherein  it  was  further  held 
that  a  property  tax  cannot  be  said  to  be  im- 
posed by  a  state  statute  exacting  an  addi- 
tional transfer  tax  upon  certain  bonds  and 
other  obligations  held  by  a  resident  decedent 
at  his  death,  upon  which  neither  the  general 
property  tax  nor  an  optional  stamp  ^x  has 
been  paid  for  a  fixed  period,  merely  because 
the  existence  of  the  statute  may  induce  the 
owners  of   such  property  to  present   it  for 
taxation,  nor  can  the  law  be  deemed  to  im- 
pose a  penalty  merely  because  the  decedent's 
estate   may,    under    it,   be   required   to  pay 
more  for  taxes  than  the  deceased  would  have 
paid  if  he  had  presented  his  property  for 
taxation.     The   court   in   the   course  of   its 
opinion   said :     '*  The  occasion  and  the  pur- 
pose of  the  statute  are  shown  by  the  court 
of  appeals.     An  owner  of  investments  is  not 
required  either  to  list  them  for  assessment 
locally  under  the  General  Property  Tax  Law, 
or  to  present  them  for  stamping  under  the 
Investment  Tax  Law.     Whether  the  invest- 
ments of  a  resident  are  taxed  during  his  life 
depends  either  upon  his  own  will  or  upon  the 
vigilance  and  discretion  of  the  local  assessors. 
This  condition  led  to  loss  of  revenue  by  the 
state,  and  to  inequality  in  taxation  among 
its  citizens.     To  remedy  both  evils  this  ad- 
ditional transfer  tax  was  imposed  upon  in- 
vestments  of  a  decedent  which  had   wholly 
escaped  taxation.    It  is  insisted  that  the  tax 
is  discriminatory  because  under  it  other  prop- 
erty of  the  same  kind,  bequeathed  to  persons 
standing  in  the  same  relationship  to  the  de- 
cedent, will  not  be  taxed.     But  the  power 
to  classify  for  purposes  of  taxation  is  fully 
established.     The   executors   admit,   as   they 
must,  that  a  classification   is  reasonable  if 
made  with  respect  to  the  kind  of  property 
transferred;   or,  to  the  amount  or  value  of 
property  transferred;  or,  to  the  relationship 
of  the  transferees;  or,  to  the   character   of 
the  transferee, —  for  instance,  as  engaged  in 
charity.     Magoun   v.   Illinois  Trust   &   Sav. 
Bank,   170  U.   S.   283,  300.   42   L.   ed.    1037, 
1045,  18  Sup.  Ct.  Rep.  594;   Billings  v.  Ill- 
inois, 188  U.  S.  97,  47  L.  ed.  400,  23  Sup.  Ct. 
Rep.  272;  Campbell  v.  California,  200  U.  S. 
87,  50  L.  ed.  382,  26  Sup.  Ct.  Rep.  182.    But 
their  list  does  not  exhaust  the  possibilities 
of  legal  classification.     See  Beers  v,  Glvnn, 
211  U.  S.  477,  484,  53  L.  ed.  290,  293,  29  Sup. 
Ct.  Rep.  186;   Keenev  v.  New  York,  222  IT. 
S.  525,  56  L.  ed.  299,  38  L.  R.  A,    (N.  S.) 
1139,  32  Sup.  Ct.  Rep.  106;  Maxwell  t?.  Bug- 
bee,  260  U.  S.  525,  63  L.  ed.  1124,  40  Sup.  Ct. 
Rep.  2.     Compare  Xew  York  ex  rel.  Hatch  v. 
Reardon,  204  U.   S.    152,  51   L.  ed.  415,  27 
Sup.  Ct.   Rep.    188,   9  Ann.   Cas.   7i36.     Any 
classification  is  permissible  which  has  a  rea- 
sonable   relation   to   some    permitted    end   of 
governmental    action.      It    is   not   necessary, 
as  the  plaintiff  in   error   seems  to  contend, 
that  the  basis  of  the  classification  must  be 
deducible  from  the  nature  of  the  things  class- 
ified,—  here  the  right  to  receive  property  by 
devolution." 
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Classifying  pipe  line  companies. — >The 
classification,  for  the  purpose  of  taxation,  cf 
pipe  line  companies  engaged  in  the  busineas 
of  transporting  oil  and  gas  into  those  whose 
systems  are  under  10  miles  in  length  and 
those  whose  systems  are  over  10  miles  in 
length,  is  founded  upon  a  substantial  distinc- 
tion, and  is  not  violative  of  that  clause  of  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States  guaranteeing  to  all  per- 
sons the  equal  protection  of  the  laws. 
Eureka  Pipe  Line  Co.  v,  Hallanan,  (W.  Va. 
1^1)    105  S.  £.  506. 

Discriminating  between  manufacturers  of 
oil  from  different  kinds  of  fish. —  There  is 
nothing  in  the  federal  Constitution  that  pre- 
vents a  territorial  license  tax  upon  the  man- 
ufacture of  fish  oil,  fertilizer,  and  fish  meal, 
in  whole  or  in  part,  from  herring,  even 
though  the  tax  be  greater  than  that  imposed 
upon  similar  use  of  other  fish,  or  upon  the 
offal  of  salmon.  Alaska  Fish  Salting,  etc., 
Co.  V.  Smith,  ( 1921 )  255  U.  S.  44,  41  S.  Ct. 
210,  65  U.  S.  (L.  ed.)  — ,  wherein  the  court 
said:  "The  complainant  alleges  that  the  tax 
will  prohibit  and  confiscate  the  plaintiff's 
business,  which  is  that  of  manufacturing  fish 
oil,  fertilizer,  fish  meal,  and  by-products  from 
herring,  either  in  whole  or  in  part;  that  the 
tax  unreasonably  discriminates  against  the 
plaintiff,  as  it  levies  no  tax  upon  the  pro- 
ducers of  fish  oil,  etc.,  from  other  fish,  and 
is  otherwise  extortionate;  and  that  it  con- 
travenes the  act  of  Congress  in  lack  of  uni- 
ft)rmity  and  in  exceeding  1  per  centum  of 
the  actual  value  of  the  plaintiff's  property. 
The  prophecies  of  destruction  and  the  al- 
legations of  discrimination  as  compared  with 
similar  manufactures  from  salmon  are  denied 
by  the  attorney  general  for  Alaska,  the  latter 
denial  being  biased  upon  a  comparison  of  the 
statutes,  which,  of  course,  is  open.  We  are 
content,  however,  to  assume  for  the  purposes 
of  decision  that,  not  to  speak  of  other  licenses, 
the  questioned  acts  do  bear  more  heavily 
upon  the  use  of  herring  for  oil  and  fertilizer 
than  they  do  upon  the  use  of  other  fish.  But 
there  is  nothing  in  the  Constitution  to  hinder 
that.  If  Alaska  deems  it  for  its  welfare  to 
discourage  the  destruction  of  herring  for 
manure,  and  to  preserve  them  for  fo(M  for 
man  or  for  salmon,  and  to  that  end  imposes  a 
greater  tax  upon  that  part  of  the  plaintiff'*) 
industry  than  upon  similar  use  of  other  fisli 
or  of  the  offal  of  salmon,  it  hardly  can  be 
Raid  to  be  contravening  a  Constitution  that 
hafi  known  protective  tariffs  for  a  hundred 
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vears. 

bb.     Systematic    Undervaluation     of     Other 
Property  (p.  1059) 

Railroad  piraperty. —  Where  tangibles,  in- 
cluding the  tangibles  of  railway  companies, 
in  a  county,  are,  as  a  result  of  a  settled 
practice  or  custom  systematicallv  assessed 
oelow  their  true  value,  and  the  intangibles 
of  the  railway  companies  assesAed  at  their 
true    value,    the    railway    company    against 


which  such  actual  value  is  assessed  is  en- 
titled to  enjoin  the  collection  of  so  mudi  of 
the  tax  against  it  as  was  based  upon  the  as- 
sessment of  its  intangibles  at  a  higher  pro- 
portionate value  than  that  of  other  property 
within  the  state,  upon  the  ground  such  assess- 
ment is  in  violation  of  section  1  of  the  Four- 
teenth Amendment  to  the  federal  Constitu- 
tion, guaranteeing  equal  protectioo  of  the 
law.  Druesdow  v.  Baker,  (Tex.  1921)  229 
S.  W.  493.  In  that  case  however  the  court 
added :  "  It  is  equally  well  settled  that  if 
the  intangible  assets  of  a  railway  company 
axe  assessed  at  their  full  value  and  its 
tangible  assets  at  less  than  their  true  value 
and  be^ow  the  value  of  the  tangible  property 
generally  of  the  county,  and  such  overvalua- 
tion of  intangibles  is  equalized  by  the  under- 
valuation of  tangibles,  as  a  result  of  which 
it  is  called  upon  to  pay  no  more  than  others, 
it  is  not  entitled  to  equitable  relief  because 
one  class  of  its  property  is  valued  above 
another," 

(3)   Discriminating   Between   Residents   and 

Nonresidents 

(c)   Discriminating    Between    Domestic    and 
Foreign  Corporations  (p.  1061) 

License  tax  for   sale  of  automobilea. — A 

state  act  imposing  a  license  tax  upon  all 
manufacturers  or  persons  or  corporations  en- 
gaged in  selling  automobiles  in  the  state  un- 
constitutionaJly  discriminates  against  non* 
resident  manufacturers  doing  business  in  the 
state  through  local  sales  agents,  where  it 
reduces  the  tax  to  one  fifth  of  its  normal 
amount  if  the  manufacturer  of  the  automo- 
biles has  three  fourths  of  his  assets  invested 
in  the  bonds  of  the  state  or  of  some  of  its 
municipalities,  or  in  other  property  situated 
therein  and  returned  for  taxation.  Bethlehem 
Motor  Corp,  v.  Flynt,  (1921)  256  V.  S.  — , 
41  S.  Ct.  571,  65  U.  S.   (L.  ed.)  -— . 

Excise  tax  on  capital  stock  of  foreign  cor- 
porations.— ^A  state  statute  imposing  an  ex- 
cise tax  on  foreign  corporations  and  provid- 
ing that  for  the  purpose  of  assessing  such 
tax  upon  corporations  whose  stock  was  issued 
without  a  par  value  of  one  hundred  dollars 
shall  be  considered  par,  does  not  contravene* 
this  amendment.  American  Uniform  Co.  o. 
Com.,  (Mass.  1921)  129  y.  E.  622,  wherein 
the  court  said:  ''We  are  of  the  opinion  that 
there  is  nothing  in  the  statute  here  assailed 
in  conflict  with  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States.  It 
was  said  in  District  of  Columbia  v.  Brooks. 
214  U.  S.  138,  150,  29  Sup.  Ct.  660,  663  (53 
L.  ed.  941)  that  — 

**  The  Fourteenth  Amendment  is  tmquali- 
fied  in  its  declaration  that  a  state  shall  not 
'  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  Passing 
on  that  amendment,  we  have  repeatedly  de- 
rided —  so  often  that  a  citation  of  the  casw 
is  unnecessary  —  that  it  does  not  take  from 
the  states  the  power  of  claRsification.  And 
also  that  such  classification  need  not  be  either 
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logically  appropriate  or  Bcientiiically  accu- 
rate. The  problems  which  are  met  in  the  gov- 
ernment of  human  beings  are  different  from 
those  involved  in  the  examination  of  the  ob- 
jects of  the  physical  world  and  assigning 
them  to  their  proper  associates.  A  wide 
range  of  discretion,  therefore,  is  necessary  in 
legislation  to  make  it  practical,  and  we  have 
often  said  that  the  courts  cannot  be  made  a 
refuge  from  ill-advised,  unjust  or  oppressive 
laws.' 

"The  principle  thus  stated  seems  to  us  to 
govern  the  case  at  bar.  The  present  statute 
is  not  a  property  tax  and  is  not  regulative 
of  interstate  commerce.  Baltic  Mining  Co. 
17.  Ck)mmonwealth  of  Massachusetts,  231  U. 
S.  68,  34  Sup.  a.  16,  58  L.  ed.  127.  It  is 
not  discriminatory  or  unequal  in  the  sense 
of  denying  to  the  petitioner  the  protection 
of  equal  laws.  Absolute  equality  is  impossible 
even  in  the  operation  of  laws  for  the  taxation 
of  property.  It  is  even  more  difficult  to  ar- 
rive at  exact  uniformity  in  the  operation  of 
excise  laws.  That  is  not  required  by  the  Con- 
stitution. It  is  enough  if  they  are  not  un- 
reasonable in  the  li^ht  of  all  the  conditions 
to  which  they  are  likely  to  apply.  The 
present  statute  applies  evenly  to  all  foreign 
corporations  seeking  to  avail  themselves  of 
the  privilege  of  doing  a  domestic  business 
within  the  borders  of  Massachusetts  and  hav- 
ing capital  stock  without  par  value.  Its  de- 
sign is  to  put  the  corporations  having  capi- 
tal stock  without  par  value  as  nearly  as  may 
be  on  the  same  footing  touching  excises  as 
those  having  a  capital  stock  with  a  par  value. 
The  petitioner  is  not  singled  out  as  a  special 
object  for  hostile  or  discriminating  legisla- 
tion. It  is  not  easy  to  perceive  any  more 
equitable  way  of  dealing  with  a  somewhat 
puzzling  and  difficult  question  than  that 
adopted  by  the  legislatures.  In  any  event 
we  think  it  cannot  be  said  that  this  statute 
is  unequal  in  its  operation,  or  that  it  de- 
prives the  plaintiff  of  its  property  without 
due  process  of  law." 


(7)  Exemptions  from  Taxation 

(a)   In  General  (p.  1065) 

Waiver  of  invalidity  of  statute. — A  tax- 
payer by  writing  "  none  "  in  his  income  tax 
return  in  the  blank  appropriate  for  claim 
of  exemption  waives  the  right  to  uree  that 
a  state  income  tax  law  is  invalid  because 
it  discriminates  in  the  matter  of  exemptions 
between  residents  and  nonresidents.  State 
V.  Phelps,  (1D20)  172  Wis.  147,  178  N.  W. 
471. 


(10)   Assessments    for    JjocbI    Improvements 

(a)   In  General    (p.   1069) 

Discrimination  against  railroad  in  assess- 
ments for  highway  improvement. — A   state 
statute  which  sanctions  assessing  a  railway 
company  for  benefits  from  a  highway  im- 
provement upon  a  theory  which,  disregarding 
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area  and  distance  from  the  highway,  assumes 
that  9.7  miles  of  railway  in  a  purely  farm- 
ing section,  treated  as  an  aliquot  part  of 
the  railway  system,  will  receive  benefits 
amounting  to  $i67,900  from  the  construction 
of  11.2  miles  of  gravel  road,  while  farm  lands 
and  town  lots  are  assessed  according  to  area 
and  position,  and  wholly  without  regard  to 
their  value,  the  improvements  thereon,  or 
their  present  or  prospective  use,  is  in- 
valid as  producing  a  discrimination  against 
the  railway  company  so  palpable  and  arbi- 
trary as  to  amount  to  a  denial  of  the  equal 
protection  of  the  laws.  Kansas  City  Souther  a 
R.  Co.  t?.  Road  Imp.  Dist.  No.  6,  (1921)  256 
U.  S.  — ,  41  S.  Ct.  604,  65  U.  8.  (L.  ed.) 
— ,  reversing  (1»19)  139  Ark.  424,  215  S.  W. 
656,  217  S.  W.  773. 

(11)   Railroad  Companies 
(a)   In  General  (p.  1071) 

Company  taxed  upon  ita  own  figures. — ^A 

railway  company  taxed  upon  its  own  figures, 
in  accordance  with  the  statute,  cannot  com- 
plain that  it  was  taxed  disproportionately, 
as  compared  with  other  railways.  St.  Louis- 
San  Francisco  R.  Co.  t?.  Middlekamp,  (1921) 
256  U.  S.  — ,  41  S.  Ct.  489,  65  U.  S.  (L.  ed.) 

(16)   Of  Franchises 

(a)   In  General   (p.  1074) 

Until  the  highest  court  of  the  state  decides 
otherwise,  the  Federal  Supreme  Court  will 
assume  that  there  is  no  such  imconstitu- 
tional  inequality  of  treatment  in  the  taxa- 
tion of  franchises  of  domestic  corporations 
between  corporations  with  stock  having  a 
stated  par  value  and  those  having  no  stated 
par  value  for  their  stock  as  is  asserted  to 
exist  on  the  theory  that  the  state  court  hav- 
ing decided  that  corporations  with  stock  hav- 
ing no  stated  par  value  can  be  admitted  to 
do  business  in  the  state  all  tnxcb.  corporations 
fall  within  the  statutory  provision  imposing 
a  tax  of  only  $26  upon  foreign  corporations 
without  a  capital  stock.  St.  Louis-San 
Francisco  R.  Co.  v.  Middlekamp,  (1921)  256 
X^  S.  ^,  41  S.  a.  480,  651  U.  S.   (L,  ed.)  — . 

(21)   Of  Property  of  Domestic  Corporations 
Situated  Outside  State  (p.  107&) 

A  franchise  tax  whereby  a  domestic  corpo- 
ration is  assessed  on  the  entire  amount  of  its 
capital  stock  does  not  infringe  this  section, 
even  as  applied  to  a  corporation  which  has 
property  outside  the  state  and  which  is  there- 
fore placed  at  a  disadvantage  as  compared 
to  foreign  corporations  which  are  taxed  only 
on  the  basis  of  their  property  within  the 
state.  Atlantic  Oast  Line  R,  Co.  v.  State, 
(1920)   204  Ala.  80,  85  So.  424. 

(24)    Graduated  Income  Tax   (p.  1076) 

Distribution  of  proceeds. —  The  distribu- 
tion of  the  proceeds  of  a  state  income  tax, 
conformably  to  Mass.  Gen.  Act  1919|  chap. 
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314,  among  the  various  towns,  cities,  and 
taxing  districts  of  the  state  to  the  extent 
thought  by  the  legislature  necessary  to  sup- 
ply the  loss  which  such  taxing  would  sustain 
by  the  withdrawal  from  their  taxing  power 
of  the  intangible  property,  the  income  of 
which  was  taxed  by  the  state,  such  payments 
to  continue  until  1928,  prior  to  which  date 
any  excess  of  the  income  tax  fund  over  these 
required  payments,  and  beginning  with  that 
year  and  continuing  thereafter  the  whole  of 
that  fund,  is  to  be  distributed  to  such  sub- 
divisions in  proportion  to  the  amount  of  the 
state  tax  imposed  upon  each  for  such  year, 
does  not  violate  the  due  process  of  law  and 
equal  protection  of  the  laws  clauses  of  U.  S. 
Const.  14th  Amend.,  conceding  that  such  pay- 
ments may  be  used  by  the  local  subdivisions 
receiving  them,  if  they  so  elect,  for  local 
proprietary  purposes,  which  may  not  confer 
any  certain  benefit  upon,  taxpayers  in  other 
taxing  subdivisions,  there  being  nothing  to 
justify  the  assumption  that  the  several  mu- 
nicipalities intend  to  devote  to  other  than 
public  use  any  portion  of  the  income  tax 
thus  distributed  to  them,  and  the  tax  being 
uniform  in  its  application  to  all  income 
within  the  description  of  the  act  of  all 
inhabitants  of  the  state,  without  regard  to 
the  taxing  subdivisions  in  which  they  may 
reside.  Dane  t*.  Jackson,  (1921)  256  U.  8. 
— ,  41  S.  Ct.  566,  65  U.  S.   (L.  ed.)  — . 

Vol.  XI,  p.  1110,  amend.  16. 

''Income"  as  including  gain  from  isolated 
sale  of  personal  property. —  The  gain  derived 
from  a  single,  isolated  sale  of  personal  prop- 
erty which  has  appreciated  in  value  during 
a  series  of  years  is  income  within  the  mean- 
ijig  of  this  Amendment.  Merchants'  Loan, 
etc.,  Co.  V.  Smietanka,  (1921)  255  U.  S.  509, 
41  S.  Ct.  386,  65  U.  S.  (L.  ed.)  — ;  Eldorado 
Coal,  etc.,  Co.  v.  Ma«er,  (1921)  256  U.  S. 
622,  41  S.  Ct.  390,  65  U.  8.  (L.  ed.)  — ; 
Goodrich  v.  Edwards,  (1921)  255  U.  S.  527, 
41  8.  C^.  390,  65  U.  8.  (L.  ed.)  — ;  Walsh 
V,  Brewster,  (1921)  266  U.  8.  636,  41  8.  Ct. 
392,  65  U.  8.   (L.  ed.)   — . 

''Income''  as  including  stock  dividend. — 
To  the  same  effect  as  the  annotation  under 
this  catchline  in  1920  8upp.  882  see  Walsh 
f.  Brewster,  (1921)  255  U.  S.  536,  41  8.  Ct. 
392,  66  U.  8.  (L.  ed.)  — ,  reversing  in  part 
and  affirming  in  part  (D.  C.  Conn.  1920) 
268  Fed.  207. 

Vol.  XI,  p.  1112,  amend.  17. 

Application  to  Federal  Corrupt  Practices 
Act. —  The  validity  of  the  Federal  Corrupt 
Practices  Act  (see  3  Fed.  SUt.  Ann.  (2d  ed.) 
120),  antedating  the  17th  Amendment,  must 
be  tested  by  powers  possessed  by  Congress  at 
the  time  of  its  enactment.  An  after -acquired 
power  cannot  ex  proprio  vigore,  validate  a 
statute  void  when  enacted.  Newberry  t?- 
U.  S.,  (1921)  256  U.  8.  — ,  41  S.  Ct.  469,  66 
U.S.  (L.  od.)  — . 


1919  Supp.,  p.  839,  amend.  18. 

I.  Constitutionality. 

II.  8cope  and  effect  of  Amendment. 

1.  In  general. 

2.  Effect  on  state  statutes. 

III.  "  Concurrent    power "    ot    congress    and 

states   to   enforce   Amendment    by 
"*  appropriate  legislation." 

1.  Power  of  congress. 

2.  Power  of  states. 

3.  Power  of  municipalities. 

4.  "Concurrent  power." 

5.  "  Appropriate  legislation.'* 

For  National  Prohibition  Act  enacted  to 
enforce  this  Amendment,  see  1919  Supp.  202  -, 
»nd  for  annotations  to  such  Act  see  1920 
Supp.  590  and  this  Supplement,  Mupra,  p.  535. 

I.   CONSTITUTIOlfALITT 

Constitutionality  —  As  affected  by  re9ol%i' 
Hon  proposing  Amendment, —  This  Amend- 
ment is  not  invalid  for  the  reason  that  the 
congressional  resolution  prc^oeing  it  declared 
that  it  should  be  inoperative  unless  ratified 
within  seven  years.  Dillon  v.  Gloss,  (1921) 
256  U.  S.  — ,  41  8.  Ct.  510,  65  U.  S.  (L.  d.) 
— ,  affirming  (N.  D.  (Dal.  1920)  262  Fed.  563. 

Adoption  of  Amendment. —  "A  recent  deci- 
sion of  the  Supreme  Court  of  the  United 
States  [see  National  Prohibition  Cases, 
(1920)  253  U.  8.  350,  1920  8upp.  Fed.  SUt. 
Ann.  8481  has  foreclosed  all  discussion  of 
this  question  in  holding  that  the  referendum 
provisions  of  state  Constitnticms  and  stat- 
utes cannot  be  applied  consistently  with  the 
Constitution  of  the  United  States  in  the  rati- 
ficution  or  rejection  of  amendments  to  that 
Constitution,  and  that  the  Eighteenth 
.Amendment,  prohibiting  the  manufacture, 
etc.,  of  intoxicating  liquors  for  beverages, 
ie  within  the  power  to  amend  reserved  by 
article  5  of  the  United  States  Constitution; 
in  other  words,  that  the  'Legislatures  of 
three-fourths  of  the  .  .  .  states,'  as  the 
Mords  are  employed  in  that  article  (5),  has 
reference  to  legislative  bodies  as  they  were 
known  at  the  time  of  the  adoption  of  the 
Constitution,  and  not  by  any  other  body  or 
the  people  generally.  The  action  of  the  re- 
f pendents,  therefore,  in  attempting  to  refer 
the  legislative  ratification  of  the  Eighteenth 
iVmendment  to  the  people,  was  without  au- 
thoritv,  and  the  trial  court  was  in  error  in 
BO  rulmg."  Carflon  r.  Sullivan,  (1920)  284 
Mo.  353,  223  S.  W.  671. 

Due  process  of  law  is  not  abrogated  by  the 
Eighteenth  Amendment.  U.  S.  r.  Oroesen. 
(£.  D.  Pa.  1920)  264  Fed.  459. 

II.  Scope  and  Effect  of  Amendhknt 
1.  In  General 

Date  of  ratification. —  This  amendment  was 
ratified  January'  28,  1919,  and  took  effect 
January  29,  1920.  Regal  Drug  Corp.  r.  War- 
dell,  (C.  C.  A.  9th  Cir.  1921)  273  Fed.  182. 

Amendment  as  in  harmony  with  Fourth 
and    Fifth    Ameadmonts.— The    Eighteenth 
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Ameudment  to  the  federal  Constitution  is 
as  sacred  as  the  Fourth  and  Fifth  Amend- 
ments,  but  no  more  so.  They  stand  on  an 
equality.  There  is  no  inconsistency  between 
them.  U.  S.  t;.  Rykowski,  (S.  D.  Ohio  1920) 
267  Fed.  866. 

Effect  of  Amendm/ent  —  In  general, —  The 
Amendment  *^  rendered  obsolete  or  repealed 
all  earlier  law  that  applied  to,  sanctioned 
and  taxed  distilled  spirits  for  bevecage  pur- 
poses." Violettev.  Walsh,  (D.  C.  Mont.  1»21) 
272  Fed.  1014. 

Instead  of  rrantin^  a  right,  it  is  a  limita- 
tion on  privilege.  Woods  i\  Seattle,  (W.  D. 
Waah.  1»21)  270  Fed.  315. 

As  to  the  effect  of  section  2  of  the  Amend- 
ment, it  has  been  said: 

"  The  truth  is,  in  my  judgment,  that  too 
much  concern  seems  to  have  been  manifested 
because  of  the  incorporation  of  section  2  into 
the  Eighteenth  Amendment.  The  power 
thereby  sought  to  be  conferred  upon  Con- 
gress would  nave  been  conferred  by  the  adop- 
tion and  ratification  of  section  1  alone;  a 
power  being  accorded  to  the  federal  govern- 
ment. Congress,  even  in  the  absence  of  an 
express  grant,  would  be  authorized  to  legis- 
late in  the  exertion  of  such  power.  Para- 
graph 18  of  section  8  of  the  nrst  article  of 
the  federal  Constitution  specifically  author* 
uses  Congress  — 

'*  *  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of 
the  United  States,  or  any  department  or 
official  thereof.' 

"Obviously  this  section  would  authorize 
Congress  to  enforce,  by  appropriate  legisla- 
tion, the  Constitution  or  any  amendment 
thereof.  As  was  said  by  Hamilton  in  the 
Thirty-First  number  of  the  Federalist,  re- 
specting the  particular  provision  just  quoted, 
together  with  the  one  contained  in  the  sec- 
ond clause  of  article  6: 

'** .  .  .  It  may  be  affirmed  with  perfect 
4K>nfidence  that  the  constitutional  operation 
of  the  intended  government  would  be  pre- 
cisely the  same,  if  these  clauses  were  entirely 
obliterated,  a»  if  they  were  repeated  in  every 
article.  They  are  only  declaratory  of  a  truth 
which  would  have  resulted  by  necessary  and 
unavoidable  implication  from  the  very  act  of 
constituting  a  federal  government,  and  vest- 
ing it  with  certain  Rperified  powers.* 

"  So,  too,  the  authority  of  the  several 
«<tRteR  was  not  materially  changed  by  the 
inclusion  of  the  second  section.  As  hereto- 
fore shown,  they  never  surrendered  their 
power,  originally  po8He«aed  in  virtue  of  their 
sovereignty,  to  prohibit  effectuallv  within 
their  respective  limits  the  traffic  in  intoxi- 
cants. They  still  have  that  power.  They 
nwrely  granted  to  the  federal  government  the 
same  right  within  its  domain.  In  addition, 
br  the  positive  terms  of  the  grant  to  them- 
selves of  *  concurrent  power,*  they  were  au- 
thorized to  legislate  in  enforcement  of  the 
amendment  —  a  le8i*pr  power,  strictly  speak- 
ing, than  thoy  already  posFcssed,  in  virtue  of 


their  own  soveret^ty  —  and,  if  they  wished, 
to  enforce  in  their  own  courts  the  prohibi- 
tions and  penalties  to  be  provided  by  Con- 
gress for  enforcement  in  the  federal  courts." 
Sx  p.  Crookshank,  (S.  D.  Cal.  1921)  269 
Fed.  980. 

On  Fifth  Amendment. —  A«  to  the  effect  of 
the  Eighteenth  Amendment  on  the  Fifth 
Amendment,  it  has  been  said: 

"  But  it  is  contended  that  the  Fifth 
Amendment  has  not  been  abrogated  by  the 
Eighteenth  Amendment.  Broadly  speaking, 
this  is,  of  course,  true.  The  adoption  of  an 
amendment  to  the  organic  law,  which  does 
not  expressly  change  or  repeal  a  former  pro- 
vision, necessitates  construction  of  the  effect 
of  such  amendment  upon  the  older  provision. 
A  constitutional  amendment  cannot  be  un- 
constitutional. If  it  is  in  conflict  with  an 
older  provision,  so  that  the  two  cannot  be 
reconciled  or  construed  together,  clearly  the 
older  one  must  yield  at  the  tangent  of  con- 
flict to  the  newer  law.  Courts  have  found 
themselves  compelled  to  adopt,  for  the  con- 
struction of  constitutional  provisions,  rules 
strikingly  similar  to  the  rules  used  in  con- 
struing statutes.  It  may  be  a  matter  of 
regret  that  age-old  provisions  making  for  the 
liberty  of  action  of  the  citizen  have  been  en- 
crcached  upon,  and  to  a  degree  whittled 
away;  but  this  is  not  a  matter  wherein  the 
courts  may  relieve.  It  is  a  political  question, 
and  not  a  judicial  one. 

"  It  follows  that,  if  a  newer  constitutional 
amendment  in  point  of  time  of  adoption  per- 
mits, as  the  Eighteenth  Amendment  obviously 
does,  the  passage  of  a  law  which  forbids  the 
transportation  of  whisky,  a  law  which  is 
well  within  the  constitutional  ^ant  of  power 
on  this  point  is  not  unconstitutional,  even 
though  the  effect  of  such  a  law  may  be  to 
unoroach  upon  the  rights  given  by  older  pro- 
visions of  the  organic  law,  and  theretofore 
deemed  to  be  inalienable.'*  Corneli  v.  Moore, 
(E.  D.  Mo.  1920)  267  Fed.  456. 

On  trademark  rights. —  "The  Eighteenth 
Amendment  to  the  Constitution  and  the  laws 
for  its  enforcement,  relating  to  the  subject 
of  prohibition,  have  compelled  transition 
from  the  production  and  sale  of  alcoholic 
beverages  to  nonalcoholic  beverages,  which 
calls  for  liberal  .protection  of  trade-mark 
rights  affected  by  this  enforced  change.'*  Sex- 
ton r.  Schoenhofen  Co.,  (App.  Cas.  D.  C. 
1921)  273  Fed.  327. 

On  obligation  of  leasee. — "A  lessee  is  not 
released  from  liability  for  rent  under  a  lease 
of  premises  'to  be  used  and  occupied  as  a 
cafft  and  for  no  other  purpose  whatsoever  * 
merely  because  he  was  subsequently  deprived 
of  their  use  for  the  sale  of  intoxicating 
liquors  for  beverage  purposes  for  the  remain- 
der of  the  term  by  the  Eighteenth  Amend- 
ment to  the  federal  Constitution  and  the 
Volstead  Act  [1919  Supp.  Fed.  Stat.  Ann. 
202];  it  appearing  that  no  provision  was 
made  in  the  lease  for  such  a  contingency." 
Proprietor's  Realty  Co.  v.  Wohltmann,  (N.  J. 
1021 )   112  Atl.  410.    The  court  further  said: 
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"  By  the  lease  the  use  of  the  premises  was 
limited  to  caf6  purposes.  The  word  'caf6' 
wtLS  originally  a  French  word  meaning  '  a 
coffee  house/  but  the  word  as  now  ordinarily 
and  popularly  used  in  English  means  a  res- 
taurant or  house  for  refreshments. 

"  In  construing  a  written  contract  the 
words  employed  will  be  given  their  ordinary 
and  popularly  accepted  meaning,  in  the  ab- 
8€;nce  of  anything  to  show  that  they  were 
used  in  a  different  sense.  In  the  present 
ease  there  is  nothing  to  show  that  the  parties 
used  the  word  in  any  other  than  its  popular 
and  ordinary  meaning. 

"  It  follows,  therefore,  that  under  such  a 
lease  refreshments  of  all  kinds  allowed  by 
law  might  be  kept  and  sold. 

''No  doubt  the  parties  contemplated, 
among  other  things,  the  sale  of  both  intoxi- 
cating liquors  and  nonintoxicating  bever- 
ages, because  the  lesisee  covenanted  in  the 
lease,  among  other  things,  'to  strictly  com- 
ply with  all  national,  state,  municipal,  or 
other  laws,  ordinances,  regulations,  and  rules 
of  any  kind  governing  the  possession,  sale, 
ownership  or  handling  of  intoxicating  liquors 
or  beverages  of  any  kind  that  the  lessee  may 
sell,  own,  have  possession  of,  or  handle.'  But 
such  intention  was  of  course  contingent  upon 
such  sale  continuing  to  be  lawful.  This  is 
to  be  inferred,  not  only  from  the  language 
used,  but  from  the  fact,  of  course  known  to 
them,  that  the  right  to  sell  intoxicating 
liquors  for  beverage  purposes  then  rested  in 
the  discretion  of  public  officers,  and  above 
all  was  subject  to  federal  and  state  control. 

"  Since  neither  the  Eighteenth  Amend- 
ment nor  the  Volstead  Act  deprived  the 
lessee  of  the  right  to  keep  and  sell  non- 
intoxicating  beverages  and  refreshments,  we 
are  called  upon  to  deal  only  with  a  case 
where  the  lessee  was  subsequently  deprived 
of  the  use  of  the  premises  for  one  only  of 
the  several  purposes  contemplated  by  the 
lease,  and  we  limit  our  discussion  and  de- 
cision to  such  a  case.  Now  the  general  rule 
is  that,  where  the  contract  does  not  restrict 
the  use  of  the  leased  premises  to  a  single 
purpose,  it  is  not  invalidated  by  a  subse- 
quent enactment  prohibiting  the  use  for  one 
of  the  several  purposes  contemplated  by  the 
lease.  Pertinent  cases  are  collected  in  a  use- 
ful note  in  7  A.  L.  R.  836. 

"  This  rule  proceeds  upon  the  theory  that, 
since  such  leases  are  for  more  than  one  pur- 
pose, the  depriving  of  the  lessee  of  one  or 
more  less  than  all  of  the  purposes  contem- 
plated does  not  deprive  him  of  the  beneficial 
use  of  the  leased  property;  he  being  still 
entitled  to  use  the  premises  for  the  carrying 
on  of  the  unrestricted  part  of  the  purposes 
contemplated  by  the  lease.  .  .  . 

"  Coming  now  to  the  application  of  the 
rule  to  the  present  case,  it  will  be  seen  that 
the  lessee  has  not  been  entirely  deprived  of 
the  beneficial  interest  which  the  lease  con- 
templated. The  sale  of  intoxicating  liquors 
was  not  the  only  use  to  which  the  property 
was  a^eed  to  be  devoted.  It  was  in  legal 
effect  leased  for  the  double  purposes  of  the 


sale  of  intoxicating  liquors  and  the  sale  and 
service  of  nonintoxicating  beverages  and  re- 
freshments, and  there  is  no  prohibition 
against  its  continued  use  for  the  latter  object. 
These  lines  of  business  were  not  identical 
or  inseparable.  There  being,  consequently,  a 
serxiceable  use  for  which  the  property  is 
still  available  consistently  with  the  limita- 
tions of  the  demise,  the  lessee  is  not  in  a 
position  to  assert  that  he  is  totally  deprived 
of  the  benefit  of  the  tenancy.  It  is  further 
to  be  observed  that,  while  the  impoBsibility 
of  obtaining  a  license  for  the  sale  of  intoxi- 
cating liquors  on  the  rented  premises  daring 
the  whole  of  the  term  of  the  lease  might  have 
been  reasonably  anticipated,  no  provision  was 
made  in  the  agreement  for  the  relief  of  the 
lessee  in  such  a  contingency."  See  also  Gold- 
berg V.  Callender,  (Conn.  1921)  113  Atl.  170. 
Property  in  intoxicating  Uqiiora. —  The 
courts  everywhere,  in  dealing  with  property 
rights  in  whisky  before  the  adoption  and 
ratification  of  the  Eighteenth  Amendment, 
uniformly  recognized  the  existence  of  such 
rights.  Cornell  v.  Moore,  (E.  D.  Mo.  1920) 
2d7  Fed.  466. 

2.  Effect  on  State  8t(Uute9 

Amendment  aa  repealing  state  statutes  — 
In  general, — *'  There  is  nothing  in  the  amend- 
ment indicating  an  intention  to  repeal  or 
supersede  the  legislation  of  the  several  states, 
whenever  the  enforcement  of  such  legislation 
would  aid  in  carrying  into  effect  the  provi- 
sions of  the  amendment."  State  v.  Hartley, 
(1921)  115  S.  C.  524,  106  S.  E.  766;  Shreve- 
port  r.  Marx,  (1920)   148  La.  31,  86  So.  602. 

A  state  statute  prohibiting  having  liquor 
in  possession  for  the  purpose  of  sale  was  not 
repealed  by  the  adoption  of  the  Eighteenth 
Amendment  and  the  enactment  of  the  Vol- 
stead Act.  State  v.  Fore,  (1920)  180  N.  C. 
744,  105  S.  E.  334,  followed  in  State  f>.  Muse. 
(1921)  181  N.  C.  606,  107  S.  E.  320.  See  to 
the  same  effect  Scroggs  v.  State,  ( 1920)  160 
Ga.  763,  105  S.  E.  363;  Smith  v.  State, 
(1920)  160  Ga.  756,  105  S.  E.  364. 

A  state  statute  forbidding  sale  of  intoxi- 
cants survives  this  provision  and  the  federal 
statute  enacted  to  enforce  it.  Alexander  r. 
State,  (1921)  148  Ark.  491,  230  S.  W.  548. 

The  Eighteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  the  "  na- 
tional prohibition  act,"  popularly  known  as 
the  Volstead  Act,  do  not  supersede  or  abro- 
gate the  existing  state  law  known  as  the 
prohibition  act,  approved  March  28,  1917 
(Act  Ex.  Sess.  1917,  p.  7).  Jones  v.  Hicks, 
(1920)  150  Ga.  657.  104  S.  E.  771,  11  A,  L. 
R.  1315. 

A  state  statute  prohibiting  sales  of  intori- 
eating  liquor  without  a  license  and  providing 
a  penalty  for  the  violation  thereof  is  not 
abrogated  by  this  Amendment  but  remains 
valid   and  enforceable.     Com.  v,  Nickerson, 

(1920)  236  Mass.  281,  128  N.  E.  273,  10 
A.   L.   R.    1568.     See   also  tJlman   r.    State, 

(1921)  137  Md.  642,  118  Atl.  124,  wherein 
it  was  said :  "  Certainly  there  is  no  con- 
fiirt    so    far    as    the    state    law   applies    to 
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sales  for  nonl>everage  purposes.  Because 
it  permitted  the  license  of  sales  for  bever- 
age purposes  also  when  such  sales  were 
not  prohibited  by  the  federal  Constitution, 
and  because  such  licenses  can  no  longer 
be  issued,  it  does  not  follow  that  the  whole 
law  has  been  abrogated.  On  the  con- 
trary, it  is  not  unreasonable  to  suppose  the 
Legislature  would  have  enacted  laws  regu- 
lating the  liquor  business  and  providing  lor 
a  revenue  from  such  sales  as  would  have  been 
permissible  if  the  Eighteenth  Amendment 
had  then  been  in  force.  One  of  the  ways  of 
exercising  control  over  the  business  by  the 
state  and  preventing  clandestine  and  illegal 
sales  would  be  to  enforce  the  prohibition 
feature  of  the  existing  license  laws,  the  effect 
of  which  would  be  to  punish  every  one  sell- 
ing without  a  license  whether  for  beverage 
or  nonbeverage  purposes.  The  inhibition  be- 
ing against  any  sale  without  a  license,  all 
sales  are  covered,  both  those  permitted  and 
those  prohibited  by  the  Eighteenth  Amend- 
ment. But  even  if  it  were  probable  that 
the  Legislature  of  Maryland  would  not  have 
enacted  the  existing  liquor  license  laws  or 
any  part  of  them  if  it  could  have  foreseen 
the  adoption  of  the  Eighteenth  Amendmeuc, 
that  could  not  be  taken  into  consideration  in 
determining  the  question  now  before  us. 
Doubtless  many  statutes  would  not  be  en- 
acted if  happenings  of  the  future  could  be 
foreseen.** 

But  compare  State  v.  Green,  (1»21)  148 
La.  376,  86  So.  W9,  where  the  court  said 
regarding  the  repeal  of  such  a  state  stat- 
ute: "Act  66  of  11M)2,  by  prohibiting  the 
selling  of  intoxicating  liquors  without  a  li- 
cense, implies  the  right  of  any  and  every 
person  to  obtain  the  license.  Such  a  law,  if 
enacted  subsequent  to  the  adoption  of  the 
Eijfhteenth  Amendment,  would  not  be  *  appro- 
priate legislation.'  It  would  be  absolutely 
violative  of  the  amendment.  The  atatute  is 
altogether  inconsistent  with  the  constitu- 
tional amendment,  and  is  therefore  without 
effect." 

Statute  setting  up  different  standard  o« 
to  liquor. —  "  L'nder  the  existing  laws,  should 
an  effort  be  made  to  enjoin  the  officers  of  the 
United  States  government  from  prosecuting 
in  the  state  of  Texas  an  individual  who  dealt 
in  an  intoxicating  liquor  fit  for  beverage 
which  contained  more  than  one-half  of  1  per 
cent.,  the  case  of  Rhode  Island  t\  Palmer 
would  be  a  conclusive  authority  against  the 
issuance  of  the  injunction.  The  impotence  of 
the  state,  in  view  of  the  federal  law,  to 
render  lawful  the  manufacture,  sale,  or  trans- 
portation of  a  beverage  containing  more  than 
one-half  of  1  per  cent,  of  alcohol  does  not  im- 
ply that  the  state,  in  the  exercise  of  its  judg- 
ment, could  not  elect  to  punish  persons  who 
dealt  in  intoxicantn  containing  I  per  cent,  or 
more  of  alcohol.  Its  refusal  to  punish  where 
the  y)ercentagc»  of  alcohol  was  less  than  1 
per  cent,  would  not  obstruct  or  impede  the 
right  of  the  federal  government  to  do  so 
under  its  own  law.     The  prosecution  by  the 


state  of  those  who  disobeyed  its  mandate 
with  reference  to  intoxicants  containing  1 
per  cent,  or  more  of  alcohol  would  oonduce 
to  malce  effective  the  prohibition  declared  in 
the  amendment  to  the  national  Constitution." 
E(p  p.  Gilmore,  (1921)  88:  Tex.  Grim.  529, 
228  S.  W.  190. 

Prohibition  amendment  as  binding  on  legis- 
lative bodies,  courts,  etc. —  To  same  effect  as 
1920  Supplement  annotation,  p.  883,  see  Jones 
r.  Cutting,  (Mass.  1921)  1^  N.  £.  271,  hold- 
ing that  the  fact  that  certain  parts  of  a 
state  statute  are  void  because  in  conflict  with 
this  amendment  does  not  invalidate  the  whole 
statute  where  the  valid  and  enforceable  parts 
of  it  are  so  independent  of  the  inoperative 
portions  as  to  lead  to  the  conclusion  that 
they  would  have  been  enacted  apart  from  the 
latter,  and  the  several  sections  of  the  statute 
are  not  so  mutually  dependent  upon  each 
other  as  to  require  the  belief  that  they  were 
intended  to  be  an  indivisible  unit. 

The  relation  of  state  and  federal  regulations 
to  each  other  was  stated  in  Allen  r.  Com., 
(Va.  192il)  105  S.  B.  6S0,  as  follows:  "  We 
think  that  there  can  be  no  conflict  between 
the  federal  and  state  legislation  on  the  sub- 
ject under  consideration  so  long  as  neither 
state  nor  federal  government  attempts  to 
interdict  the  other  from  dealing  with  the  con- 
duct in  question  as  federal  or  state  offenses, 
respectively,  as  the  case  may  be,  and  where 
the  legislation  of  the  state  is  conflned  tc 
punishing  the  conduct  as  state  offenses  and 
the  legislation  of  the  federal  government  is 
conflned  to  punishing  the  same  conduct  as 
federal  offenses,  neither  undertaking  to 
nullify  the  laws  of  the  other  enacted  and 
operating  as  the  expression  of  their  edicts, 
respectively,  promulgating  the  provisions  as 
to  what  shall  be  offenses  against  the  re- 
spective sovereignties  and  the  punishments 
therefor." 

iii.  *'c0ncubbent  power  "  of  oonobes6  and 
States  to  Entorce  Amendment  by  "Ap- 
propbiate  leoiblation  " 

1.  Power  of  Congress 

Power  of  Congitess  —  /n  general, —  "  Prac- 
tically the  effect  of  the  Eighteenth  Amend- 
ment was  to  confer  on  Congress  the  same 
powers  to  deal  witli  the  manufacture,  sale, 
and  transportation  of  intoxicating  liquors 
intrastate  as  it  formerly  possessed  interstate, 
and  also  to  confer  on  Congress  the  same 
police  powers  therein,  and  in  any  .state,  that 
the  several  states  themselves  had  within  their 
own  territorial  limits,  on  the  same  subjects, 
before  the  adoption  of  the  Eighteenth  Amend- 
ment. Taking  this  view,  which  is  a  hurried 
expression  and  construction  of  a  far-reaching 
condition,  and  of  a  far-reaching  statute,  it 
follows  that  what  a  state  could  do  within 
it.s  own  territorial  limits  before  the  adoption 
of  the  Eighteenth  Amendment  to  stamp  out 
the  manufacture,  sale,  and  transportation  of 
liquor,  Congress  may  now  do. 
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"  It.    foIIowH    that    this    is    true,    not    onlv 

ftr 

as  to  interstate  coinnieroe,  but  as  to  intra- 
state commerce.  If  a  state  could,  as  a  part  of 
its  police  powers,  in  furtherance  of  its  efforts 
to  prevent  the  manufacture,  sale,,  and  trans- 
portation of  intoxicating  liquors  enjoin  the 
use  of  houses,  premises,  and  places  of  manu- 
facture and  sale  as  a  common  nuisance,  Con- 
gre&B  may  now  likewise  pass  a  law  to  enjoin 
within  anv  state  such  things  as  common 
nuisances."  U.  S.  t?.  Cohen,  (E.  D.  Mo.  1920) 
268  Fed.  420. 

"The  power  conferred  on  Congress  by  sec- 
tion 2  of  the  Eighteenth  Amendment  is 
plenary  in  its  nature,  and  commits  to  Con- 
gress the  discretion  to  determine  the  legis- 
lation necessary  and  appropriate  to  enforce 
the  provisions  of  section  1  of  this  conKtitu- 
tional  amendment.  ITnless  the  enactment  has 
no  substantial  relation  to  the  enforcement 
of  the  constitutional  prohibition  of  the  manu- 
facture, sale,  or  transportation  of  intoxicat- 
ing liquors  within,  the  importation  thereof 
into,  or  the  exportation  thereof  from,  the 
I'nited  States  and  all  territories  subject  to 
the  jurisdiction  thereof,  for  beverage  pur- 
poses, a  court  has  no  power  to  determine  the 
wisdom  of  the  enactment  or  challenge  the 
manner  of  the  exercise  by  Congress  of  the 
authority  and  discretion  confided  to  it  V- 
the  second  section  of  this  constitutional 
amendment."  Hose  v.  U.  S.,  (C.  C.  A.  6th 
Cir.  1921 )   274  Fed.  245. 

heQxslation  vvust  lend  to  aid-  enforcement. 
— "  Any  legislation  enacted  by  Congress, 
pursuant  to  the  amendment,  must  be  cal- 
culated to  enforce  it  by  appropriate  means, 
and  not  to  'defeat  or  thwart  the  nrohibi- 
tion  *  contained  therein.  Rhode  Island  v. 
Palmer,  supra.  For  the  same  reason,  any 
lecri  slat  ion  enacted  by  the  state,  or  anv  in- 
strumentality exerting  the  power  of  the  srtate, 
must  be  in  aid  of  the  enforcement  of  the 
nmendment  or  in  furtherance  of  the  pro- 
hibition therein  commanded:  the  several 
states  have  lo«t  the  power  to  do  otherwise." 
^x  p.  Crookshank,  (S.  T>.  Cal.  1921)  269 
Fed.  980. 

Intrastate  transnortation  of  liquor. — Since 
the  adoption  of  the  Eighteenth  Amendment 
Congress  can  deal  not  onlv  with  in^terstate, 
but  also  with  intrastate  transportation  of 
liouor.  Street  r.  Lincoln  Safe  Deposit  Co., 
(S.  D.  y.  Y.  1020)    267  Fed.  706. 

Plnces  inhere  liquor  may  he  possessed. — 
Tender  the  police  power  deleorated  bv  the 
Eighteenth  Amendment  Congress  has  the 
right  to  prohibit  any  transportation  of 
liquors  and  in  order  to  reduce  the  necessitv 
for  transfportatiofi  to  a  minimum  it  has  the 
nower  to  legislate  as  to  the  places  where 
liquor  may  be  lawfullv  possessed.  Street 
17.  Lincoln  Safe  Deposit  Co.,  (S.  D.  X.  Y. 
1920)    267  Fed.  706. 

IniHunoii  of  noJirr  power  of  state. — "  Tn 
the  enfoi*r'r"»«»nt  of  the  powers  conferred  by 
the  Eighteenth  Amendment  Conercss  mav  in- 
vfld«»  thp  flnlfi  of  the  nolice  powe^*  of  the  state, 
and  its  legislation  may  accomplish  the  Fame 


or  similar  purposes  theretofore  accomplii>hed 
by  state  legislation.  This  results,  not  be- 
cause the  police  power  of  the  state  is  super- 
sedied.  but  because  the  exercise  of  the  con- 
stitutional power  has  taken  Congress  into 
the  field  formerly  occupied  exclusively  by 
state  legislation.  This  does  not  mean  that 
the  police  power  of  the  state,  in  whole  or 
in  part,  has  been  taken  from  the  state,  nor 
that  the  police  power  has  been  v«sted  in  the 
United  States.  The  United  States  may  not 
exercise  the  police  power  as  such  within  the 
state,  for  it  'lades  the  police  power.'  Tliis 
was  reserved  to  the  stktes  by  the  Tenth 
Amendment;  the  state  does  not  act  under 
the  police  power  upon  an  implied  authority 
to  exercise  a  power  delegated  to  C^oiMeress 
until  such  time  as  Congress  shall  see  fit  to 
act.  Hamilton  t7.  Kv.  Distilleries  Co.,  251 
U.  S.  147,  40  Sup.  Ct.  106,  64  L.  ed.  194: 
Ex  parte  Guerra  (Vt.)  110  Atl.  224.  The 
X-ational  Prohibition  Act  has  not  deprived 
our  state  of  its  right  to  exercise  its  police 
power  in  the  regulation  and  restriction  of 
the  liquor  traflic. 

"  Section  1  of  the  Eighteenth  Amendment 
*  invalidates  every  legislative  act  —  whether 
bv  Consress,  by  a  state  legislature,  or  by  a 
territorial  assembly  —  which  authorizes  or 
sanctions  what  the  sections  prohibit.'  Na- 
tional Prohibition  Cases,  253  U.  S.  360,  40 
Sup.  Ct  486,  588.  64  L.  ed.  046.  Unless  the 
state's  exercise  of  that  power  conflicts  with 
the  constitutional  grant  or  vrith  the  act 
of  Congress  pas.i^ed  in  enforcement  of  the 
grant,  its  authority  to  act  within  its  police 
power  is  supreme."  State  v.  Ceriani,  (Conn. 
1021)   113  Atl.  316. 

"  In  the  practical  exercise  of  the  police 
power  prohibitine  the  liouor  traffic,  anv 
'•onflict  between  the  exercise  of  such  pow«r 
bv  the  federal  government  and  that  bv  a 
s.tate  government  would  have  to  amount  to 
»'emi«ni«ncv  or  conflict  of  such  a  direct  and 
positive  nature  as  that  'the  two  acts  could 
not  be  reconciled  or  consistently  stand  to- 
prether."*  Ex  p.  Crookshank,  (S.  D.  Cal. 
1021)   260  Fed.  080. 

2.  Potoer  of  States 

Power  of  states,  in  general. —  The  pro- 
hibiting bv  national  legislation  of  traffic  in 
liquor  with  more  than  one-half  of  one  per 
centum  of  alcohol  by  volume  does  not  pre- 
vent the  state,  or  the  city  within  the  granted 
police  power,  to  decide  upon  measures  that 
«re  needful  for  the  protection  of  its  people 
bv  prohibiting  possession  or  delivery  of  in- 
toxicants fit  for  beverage  purposes,  under 
the  iruise  of  innocent  oreparations  not  with- 
in the  Xationsl  Prohibition  A<*t.  Woods  r. 
Sesttle,    (W.  D.  Wash.  1021)   270  Fed.  315. 

The  state  mav  bv  apuronriste  Wisla+ion 
•*xert  it's  power  to  enforce  article  18.  either 
hv  new  legislation  or  annronriate  existing 
legislation.  Neither  article  18  nor  the  Con- 
firress  sought  to  destroy  sny  existinflr  reme- 
dies bv  a  state  to  curb  the  drink  evil,  and 
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where  existing  remedies  are  provided  by  a 
state,  available  for  the  enforceimeiit  of  article 
18,  and  in  harmony  with  the  Prohibition 
Act,  the  power  of  the  state,  through  its 
courts,  may  be  invoked,  and  a  conviction  in  a 
state  court  for  conduct  which  is  in  violation 
€€  the  Prohibition  Act,  is  a  bar  to  a  prosecu- 
tion in  the  federal  courts.  It  seems  mani- 
fest that  it  was  not  the  intent  that  a  person 
should  be  punished  by  the  atate  and  federal 
law  for  the  same  offense.  U.  S.  v.  Peterson, 
(W.  D.  Wash.  1920)   268  Fed.  864. 

As  to  the  effect  of  the  adoption  of  this 
amendment  on  the  power  of  the  states  it 
has  been  said  that  it  may  not  **  be  main- 
tained with  success  that  in  the  adoption 
and  ratification  of  the  Eighteenth  Amend- 
ment the  several  states  were  surrendering 
any  of  the  powers  theretofore  possessed  by 
them,  respecting  their  own  jurisdiction  to 
prescribe  effective  prohibition  of  that  traffic. 
In  all  that  was  done,  they  were  simply  con- 
ferring upon  the  federal  government  the  like 
power  to  prohibit,  which  theretofore,  in  vir- 
tue of  its  OTganization  and  the  character  of 
the  powers  reserved  to  the  states,  it  had  not 
possessed.  Hamilton  r.  Distilleries  CkK,  261 
U.  8.  146,  166,  40  Sup.  Ct.  106,  64  L.  ed.  — . 
In  other  word^,  there  was  a  surrendering  by 
the  states  of  the  power  to  permit  the  liquor 
traffic,  but  no  diminution  of  their  power  to 
prohibit  it;  they  accorded  to  the  federal 
government  the  jurisdiction  to  enforce  ab- 
solute prohibition  of  the  traffic  (Ruppert  v. 
Caffey,  251  U.  S.  264,  40  Sup.  Ct.  141,  64 
L.  ed.  — ;  Rhode  Island  v.  Palmer,  253  U. 
S.  350,  40  Sup.  Ct.  486,  588,  64  L.  ed.  — , 
decided  June  7,  .1920);  but  they  still  re- 
tained the  same  right  to  themselves  (Com- 
monwealth v.  Niokerson  [Mass.]  128  N.  £. 
273,  277). 

*'A«  a  consequence,  in  so  far  as  Congress 
should  fail  successfully  to  provide  for  effec- 
tive prohibition,  the  state  under  its  retained 
right  could  legislate  to  accomplish  that  end. 
In  addition,  pursuant  to  the  express  terms 
of  the  '  concurrent  power '  granted,  the  state 
might  *  by  appropriate  legislation,'  in  con- 
sonance with  congressional  action,  itself 
legislate  in  enforcement  of  the  Eighteenth 
Amendment  within  the  limits  of  its  own 
territory.  Such  I  conceive  to  be  the  general 
effect  of  the  situation  created."  Ex  p. 
Qrookshank,   (S.  D.  Cal.  1921)  269  Fed.  980. 

Regarding  the  power  of  the  states  to  enact 
legisUttion  for  the  enforcement  of  the  Pro- 
hibition Amendment,  the  court,  in  Ex  p. 
Ramsey,  (S.  D.  Pla.  1920)  265  Fed.  950,  said: 

"On  June  7,  1920,  the  Supreme  Court  of 
the  United  States  handed  down  its  decision 
in  the  seven  cases  pending  before  it.  in  which 
the  construction  of  the  Eighteenth  Amend- 
ment and  the  Volstead  Act  was  involved. 
The  court  in  its^  ninth  conclusion  say: 

"  *  The  power  confided  to  Congress  by  that 
section  [section  2  of  the  amendment],  while 
not  exclusive,  is  territoriallv  coextensive 
with    the    prohibition    of    the    first    section, 


embraces  manufacture  and  other  intrastate 
transaction,  as  well  as  importation,  exporta- 
tion, and  interstate  traffic,  and  is  in  no  wise 
dependent  on  or  afl'ected  by  action  or  in- 
action on  the  part  of  the  several  states  or 
any  of  them.' 

''  In  considering  the  effect  of  the  Eigh- 
teenth Amendimient,  the  Volstead  Act,  and  the 
recent  decieion  of  the  Supreme  Court  of  the 
United  States  on  existing  state  legislation, 
it  must  be  borne  in  mind  that  two  of  the 
seven  cases  were  original  actions  brought 
by  two  states  whose  Legislatures  had  passed 
acts  increasing  the  alcoholic  strength  of  bev- 
erages over  that  given  in  the  Volstead  Act, 
and  these  suits  were  dismissed.  The  reason 
for  such  action,  other  than  those  expressed  in 
the  concurring  opinion  of  the  Chief  Justice, 
is  not  given.  The  Chief  Justice  filed  his 
concurring  opinion,  and,  discussing  the  con- 
tentions of   counsel   before   the  court   says: 

"  '  It  is  said,  conceding  that  the  concurrent 
power  given  to  Congress  and  to  the  states 
does  not  as  a  prerequisite  exact  the  concur- 
rent action  of  both,  it  nevertheless  contem- 
plates the  possibility  of  action  by  Congress 
and  by  the  states,  and  makes  each  action 
effective;  but  as  under  the  Constitution  the 
authority  of  Congress  in  enforcing  the  Con- 
stitution is  paramount,  when  state  legisla- 
tion and  congressional  action  conflict  the 
s^tate  legislation  yields  to  the  action  of 
Congress  as  controlling.  But  as  the  power 
of  both  Congress  and  the  states  in  this  in- 
stance is  given  by  the  Constitution  in  one 
and  the  same  provision,  I  again  find  myself 
unable  to  accept  the  view  urged,  because  it 
ostensibly  accepts  the  constitutional  mandate 
as  to  the  concurrence  of  the  two  powers  and 
proceeds  immediately  by  way  of  interpreta- 
tion to  destroy  it  by  making  one  paramount 
over  the  other.' 

"  The  Chief  Justice,  in  further  announcing 
his  decision,  has  this  to  say: 

"  *  In  the  first  place,  it  is  indisputable, 
as  I  have  stated,  that  the  first  section  im- 
poses a  general  prohibition  which  it  was  the 
purpose  to  make  universally  and  uniformly 
operative  and  efiicacioue.  In  the  second 
place,  as  the  prohibiticm  did  not  define  the 
intoxicating  beverages  which  it  prohibited,  in 
the  absence  of  anything  to  the  contrary,  it 
clearly,  from  the  very  fact  of  its  adoption, 
oast  upon  Congress  the  duty,  not  only  of 
defining  the  prohibited  beverages,  but  also  of 
enacting  such  regulations  and  sanctions  as 
were  essential  to  make  them  operative  when 
defined.  In  the  third  place,  when  the  second 
section  is  considered  with  these  truths  in 
mind,  it  becomes  clear  that  it  simply  mani- 
fests a  like  purpose  to  adjust,  as  far  as 
possible,  the  exercise  of  the  new  powers  cast 
upon  Congress  by  the  amendment  to  the  dual 
system  of  government  existing  under  the 
Constitution.  In  other  words,  dealing  with 
the  new  prohibition  created  by  the  Constitu- 
tion, operating  throughout  the  length  and 
breadth  of  the  United  States,  without  refer- 
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ence  to  stat«  lines  or  difltinotions  between 
state  and  federal  power,  and  contemplating 
the  exercise  hy  Congress  of  the  duty  cast 
upon  it  to  make  the  prohibition  efficacious, 
it  was  sought  by  the  second  secticm  to  unite 
national  and  state  adni*ini8tirative  agencies 
in  giving  effect  to  the  amendment  and  legis- 
lation of  Congress  enacted  to  make  it  com- 
pletely operative/ 

''  It  is  clear  to  my  mind,  from  the  con- 
clusions reached'  by  the  majority  of  the  court, 
as  announced  in  its  ninth  conclusion,  and 
from  the  discussion  by  Cliief  Justice  Wlhite 
in  his  concurring  opinion,  that  the  second 
section  of  the  amendment  does  vest  cer- 
tain powers  of  legislation  in  the  states  to 
carry  out  the  purposes  of  the  first  section 
of  the  amendment.  If  I  am  correct  in  this 
conclusion,  does  it  make  any  difference 
whether  the  legislative  action  of  a  state  was 
taken  before  or  after  the  going  into  effect  of 
the  amendment  and  the  Volstead  Act?  I 
think  not.  Of  course,  I  do  not  mean  to  say 
that  the  state  could  pass  legislation  which 
would  so  conflict,  with  the  congressional 
action  ae  to  make  that  a  crime  under  the 
state  law  which  would  not  be  a  crime  under 
the  Volstead  Act.  The  decision  of  that  par- 
ticular question  is  not  involved  in  these  cases, 
and  therefore  I  express  no  opinion  on  that 
subject.  But  if  any  effect  is  to  be  gfiven 
to  the  second  section  of  the  amendment, 
then  surely  a  state  could  pass  legislation  for 
the  purpose  of  carrying  out  the  amendment 
under  the  authority  given  in  the  amend- 
ment itself,  which  was  not  in  violation  of 
any  provisions  of  the  Volstead  Act,  and  this 
it  seems  to  me  could  be  done  either  before  or 
after  the  Eighteenth  Amendment  went  into 
effect. 

"  The  Legislature  of  the  state  of  Florida, 
as  before  noted,  in  December,  1918,  enacted 
chapter  7736  of  the  Laws  of  Florida,  at  the 
special  session  called  by  the  Governor,  and 
section  3  of  that  act  provides  that  it  shall 
be  unlawful  for  any  pereon,  association  of 
persons,  or  corporation,  or  any  agent  or  any 
employ^  of  any  person,  association  of  per- 
sons, or  corporation,  to  have  in  his,  her, 
their,  or  its  possession,  custody,  or  control, 
in  this  state,  any  alcoholic  or  intoxicating 
liquors  or  beverages,  except  as  hereinafter 
provided.  Section  3  of  title  2  of  the  Vol- 
stead Act  provide$9  an  follows: 

*'  *  No  person  shall  on  or  after  the  date 
when  the  Eighteenth  Amendment  to  the 
Constitution  of  the  United  States  goes  into 
effect,  manufcbcture,  sell,  barter,  transport, 
import,  export,  deliver,  furnish  or  possess 
any  intoxicating  liquor  except  as  authorized 
in  this  act.' 

"  I  fail  to  perceive  that  there  is  any  con- 
flict whatever  between  these  provisions.  In 
fact,  it  might  almost  be  «aid'  that  the  Vol- 
stead Act,  being  passed  subsequent  to  chap- 
ter 7736,  was  copied  from  such  act.  The 
laws  of  Florida  fix  the  penalty  for  the  vio- 
lation of  that  particular  section  of  the  state 


law,  and  it  is  to  enforce  this  penalty,  as  I 
understand  it,  that  the  informations  in  these 
cases  were  filed,  and  in  the  first  case  on 
which  the  trial  and  conviction  was  had. 

''  While  it  is  true  that  the  Volstead  Act 
affixes  as  the  only  penalty  for  the  pofisession 
of  alcoholic  liquors  the  forfeiture  of  the 
liquor,  which,  etc,  and  the  Florida  statute 
provides  a  fine  or  im^priscmment,  yet  such. 
a  difference  in  punishment  does  not  con- 
stitute a  conflict.  Aa  pointed  out  in  some  oi 
the  adjudicated  cases,  it  is  not  neceeeary 
that  the  penalty  should  be  identical.  The 
act  charged,  if  a  violaticm  of  the  state  law 
and  also  an  act  of  Congress,  may  be  punished 
as  provided  in  the  laws,  state  and  federal. 

*'  It  seems  to  me  that  an  indictment  or 
information  which  charged  the  possession, 
within  the  county,  subsequent  to  the  going 
into  effect  of  the  Eighteenth  Amendment,  oi 
certain  intoxicating  liquor,  would  chai)ge  an 
offense  against  the  Florida  statute.  If  the 
defendant  in  the  case  relied  upon  showing 
that  his  possession  was  lawful  by  reason  of 
the  provisions  subsequently  ccmtained  in  the 
act,  such  defense  must  be  presented  by  the 
defendant.  It  would  not  invalidate  the  in- 
dictment or  information  because  the  act,  in 
•  the  Florida  statute,  provides  for  a  lawful 
possession  in  subsequent  sections;  the  ex- 
ceptions not  being  contained  in  the  section 
which  forbids  the  possession  of  intoxicating 
liquors.  It  would  not  be  necessary  to  state 
in  the  indictment  or  information  that  su^ 
possession  was  not  held  under  the  authority 
contained  in  the  subsequent  sections,  to  make 
such  indictment  or  information  valid.  If 
the  question  should  arise  as  to  whether  the 
limitation  of  quantity  as  pronounced  in  the 
J^lorida  statute,  and  the  question  of  ri^t 
of  possession  as  allowed  under  the  Volstead 
Act,  should  control,  it  would-  then  be  time  to 
decide  the  question  thus  raised.** 

Extent  of  legislation  by  state. — ''  It  would 
never  be  competent  for  a  state,  in  a  matter 
respecting  the  use  of  liquor,  to  enlarge  up- 
on rights  limited  by  congressional  action. 
It  might  legislate  more  rigorously  than  Con- 
gress, in  furtherance  of  more  complete  prohi- 
bition; but,  in  view  of  the  supremacy  of 
Congress  in  the  field,  it  could  not  legislate 
more  liberally.  Nor  would  the  fact  that 
different,  particularly  more  drastic,  penalties 
are  prescribed  by  the  inferior  sovereignty, 
necessarily  result  in  their  invalidity."  Ex 
p.  Crookshank,  (S.  D.  Cal.  1921)  260  Fed. 
980. 

The  police  power  of  the  state  is  paramount 
where  it  docs  not  authorize  what  the  Na- 
tional Act  prohibits,  and  through  its  in- 
herent reserve  power  it  has  the  right  to 
legislate  in  such  manner.  The  state  may 
prohibit,  but  it  may  not  authorize.  Woods 
V.  Seattle,  (W.  D.  Wash.  1921)  270  Fed. 
315,  holding  a  city  may  under  power  from 
the  state  prohibit  the  sale  of  Jamaica  ginger. 
"  In  adopting  the  amendment,  the  states 
did  not  deprive  themselves  of  the  power  to 
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make  laws  for  their  internal  government  up- 
on the  subject  of  intoxicating  liquors. 
Though  conferring  additional  powers  upon 
Congress,  they  merely  surrendered  the  power 
to  legalize  and  permit  a  traffic  now  forbid- 
den, and  retained  the  right  to  enforce  within 
their  own  territory  provisions  against  viola- 
tions of  the  acts  prohibited  thereby. 

"  The  ffl«t  that  under  the  amendment  Con- 
gress may  enact  a  law,  national  in  its  scope, 
and  that  the  states  may  likewise  enact  laws 
effective  within  their  own  boundaries,  may 
give  rise  to  a  situation  by  which  the  laws  of 
each  state  may  differ  from  those  of  each 
other,  and  also  differ  from  the  laws  of  Coa- 
gress  upon  the  same  subject.  Such  state 
la\i's  may  not  permit  that  which  the  first 
section  ik  the  amendment  forbids,  nor  may 
acts  of  Congress  do  so.  But  so  long  as 
legislation  of  a  etate  actually  seeks  to  en- 
force, by  appropriate  legislation  under  the 
second  section  of  the  amendment,  what  is 
prohibited  by  the  first,  no  valid  objection 
can  be  made,  even  though  the  state  law  may 
differ  from  that  of  Congress.  The  authority 
of  the  states  is  not  to  enforce  the  acts  of 
Congress,  but  to  enforce  the  amendment 
itself.     .     .     . 

"  That  our  prohibition  law  was  enacted 
prior  to  the  adopton  of  the  amendment  does 
cot  thereby  render  it  inoperative.*'  State  t?. 
District  Ct.,  (1»21)  68  Mont.  684,  194  Pac. 
308.  See  to  the  eame  effect  State  r.  Turner, 
(Wash.  1921)  196  Pac.  638,  wherein  it  was 
said :  "  Whatever  may  be  the  precise  effect 
of  the  Eighteenth  Amendment  and  the  Vol- 
stead Act,  passed  pursuant  thereto  (Act 
of  Congress,  Oct.  28,  191»,  c.  86.  41  Stat. 
306),  it  cannot  be  said  that,  so  far  as  the 
statutes  prohibiting  bootlegging  and  con- 
ducting illegal  joints  are  concerned,  they  are 
not  in  aid  of  the  enforcement  of  the  Eigh- 
teenth Amendment,  and  the  Eighteenth 
Amendment  permits  the  pas>Mige  and  the  en- 
forcement of  laws  which  were  enacted  either 
before  or  after  that  amendment  which  tend 
to  the  enforcement  of  the  amendment;  that 
power  being  specifically  reserved'  as  concur- 
rent with  the  power  of  the  federal  govern- 
ment." State  V.  Turner,  supra,  was  followed 
in  State  v.  Woods,  (Wash.  192.1)  198  Pac. 
737. 

Invalid  eaoeption  in  state  statute. — 
Though  a  state  statute  contains  an  exception 
which  is  in  conflict  with  this  amendment  or 
with  the  Volstead  Act,  no  conviction  can  be 
had  in  a  state  court  in  a  cafve  falling  within 
the  exception.  State  r.  Barksdale,  (192:1) 
181  N.  C.  6211,  107  S.  E.  505,  wherein  the 
court  said:  "As  heretofore  stated,  under 
Rhode  Island  r.  Palmer,  supra,  and  other 
like  decisions,  any  and  all  state  legislation 
in  contravention  of  the  Eighteenth  Amend- 
ment and  the  valid  provisions  of  the  V^ol- 
stead  Act  passed  to  enforce  same  are  abro- 
gated, and  for  conduct  in  violation  of  the 
criminal  provisions  of  the  Volstead  Act  a 
defendant  can  be  indicted  and  convicted  in 
the  federal  courts,  notwithstanding  that  the 


provisions  of  the  state  law  would  not  incul- 
pate. But  there  is  no  part  of  the  Volstead 
Act  that  provides  for  or  permits  an  indict- 
ment in  the  state  court,  and  we  are  well 
assured  that,  though  an  exception  may  be  in 
violation  of  the  federal  law  on  the  subject, 
a  defendant  may  not  be  indicted  and  con- 
victed in  the  state  court  for  violation  of  a 
state  statute  which  contains  an  exception  ex- 
culpating him  until  our  own  Legislature  has 
acted  in  the  matter  and  pass^  a  statute 
that  condemns  him.  Our  state  police  regula- 
tions must  be  established  by  our  own  Legis- 
lature." 

Jurisdiction  to  prosecute. —  The  offense  of 
selling  liquor  unlawfully  may  be  prosecuted 
in  a  state  court  notwithstanding  the  amend- 
ment. Shaw  t?.  State,  (Tex.  1921)  22©  S.  W. 
500.  See  to  the  same  effect  as  to  the  offense 
of  possessing  equipment  for  the  manufacture 
of  intoxicants.  Andres  v.  State,  (Tex. 
1921)   22d  S.  W.  503. 

In  a  prosecution  under  a  state  statute 
where  the  defendant  seeks  his  release  on  a 
writ  of  habeas  corpus  on  the  ground  that 
the  federal  legislation  is  paramount  and 
prevails  over  that  of  the  state  legislation 
wherever  there  is  conflict,  he  is  not  entitled 
to  his  discharge,  unless  the  state  statute 
is  so  completely  at  variance  with  the  federal 
statute  that  nothing  remains  of  the  state 
statute  imder  which  the  relator  may  be 
prosecuted  on  the  indictments  found  against 
him.  Ex  p.  Finegan,  (N.  D.  N.  Y.  1021) 
270  Fed.  665,  wherein  the  court,  in  a  prose- 
cution under  the  Walker  Act  of  New  York 
State  prohibiting  the  sale  of  beverages  con- 
taining more  than  ^75  per  cent,  of  alcohol 
by  weight,  said:  ''  The  border  line  between 
intoxicating  and  nonintoxicating  beverages 
being  somewhat  uncertain,  this  court  cannot 
say  as  a  matter  of  law  that  2.7^  per  cent,  of 
alcohol  by  weight  makes  the  beverage  in- 
toxicating, and  therefore  cannot  hold  in  this 
proceeding  that  the  statute  is  unccmstitu- 
tional  because  of  conflict  with  the  Eighteenth 
Amendment.'' 

3.  Power  of  Municipalities 

Delegation  of  power  to  city. — ^A  city  may 
enact  prohibitory  measures  tending  to  enforce 
the  National  Prohibition  Act  where  it  acts 
in  pursuance  of  police  power  granted  by  the 
state  under  the  state  constitution  with  a 
limitation  that  ordinances  shall  not  be  en- 
acted in  contravention  of  the  state  statute. 
Woods  o.  Seattle,  (W.  D.  Wash.  1021)  270 
Fed.  316.  And  in  Ex  p,  Crookshank,  (S.  D. 
Cal.  1021 )  260  Fed.  OSO,  the  power  of  a  city 
to  legislate  subsequent  to  the  Eighteenth 
Amendment  was  recognized  under  a  grant  of 
power  to  legislate  in  regard  to  the  sale  of 
intoxicating  liquors  conferred  prior  to  that 
Amendment. 

Compare  U.  S.  v.  Peterson,  (W.  D.  Wash. 
1920)  268  Fed.  864,  holding  that  while  the 
concurrent  power  given  to  the  state  does 
not  authorize  the  state  to  delegate  that 
power   to   municipalities,   and   that   it   is   a 
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power  which  must  be  exercised  by  the  state 
itselfi  yet  the  state  may  confer  power  on 
municipal  courts  and  oflQcers  to  enforce 
under  state  authority  the  provisions  of  this 
Amendment. 

Prosecution  under  ordinance  infringing 
Amendment. —  On  the  prosecution  of  a  per- 
son for  violation  of  the  provisions  of  a  city 
ordinance  relating  to  the  sale  of  intoxicating 
liquors  the  fact  that  such  ordinance  contains 
provisions  relating  to  the  sale  of  liquors 
for  nonbeverage  purposes  pursuant  to  per- 
mits which  may  infringe  on  the  enforce- 
ment of  the  Eighteenth  Amendment  as  pro- 
vided for  by  Congress  in  the  Volstead  Act 
is  immaterial,  l/a?  p.  CrocAshank,  (S.  D. 
Cal.    1921)    2m  Fed.   980. 

4.  "  Concurrent    Power  " 

«  Concurrent  power." — As  to  the  meaning 
of  the  term  "  concurrent  power  "  it  has  been 
said: 

*'An  interpretation  axxsording  with  the 
court's  conclusions  is  that  the  word  '  concur- 
rent' was  used  in  the  second  section  of  the 
Eighteenth  Amendment  in  the  same  or 
similar  sense  in  which  it  has  been  used  by 
the  Supreme  Ck>urt  as  illustrated  in  Sexton 
li.  C&Ufornia,  189)  U.  S.  3^4,  2&  Sup.  Ct.  54.3, 
47  L.  ed.  833.  In  that  case  there  was  a 
conviction  in  the  state  court  for  the  crime 
of  extorting  money  by  threatening  to  falsely 
accuse  a  person  of  an  act  that  was  made 
criminal  only  by  federal  law.  It  was  urged 
in  the  federal  Supreme  Court  that  the  par- 
ticular acts  of  the  offender  were  denounced 
by  a  federal  law  against  extortion  and 
therefore  cognizable  only  in  the  federal 
courtfi,  to  the  exclusion  of  the  state  courts. 
Sec.  711,  U.  S.  Rev.  Stat.  In  the  federal 
statute  against  extortion,  referred  to,  there 
was  a  provision  that  nothing  in  the  title 
contained  shall  be  held  to  take  away  or 
impair  the  jurisdiction  of  the  several  states 
imder  the  laws  thereof.  The  Supreme  Court 
denied  the  claim  of  a  federal  jurisdiction 
such  as  to  exclude  the  jurisdiction  of  the 
state  court  over  the  acts  in  question,  and 
expressed  itself  in  this  language: 

"  *  The  jurisdiction  of  the  state  court  over 
the  crime  of  extortion,  when  perpetrated 
under  the  circumstances  stated  in  the  in- 
dictment, is  at  least  concurrent  with  that 
of  the  courts  of  the  United  States.' 

"  The  conviction  by  the  state  court  was  sus- 
tained as  a  proper  exercise  of  the  sovereign 
powers  of  the  state;  but  the  power  of  the 
federal  government  to  proceed  to  punishment 
for  the  offense  against  its  sovereignty  was 
entirely  unaffected.  Because  both  courts 
may  act  against  the  same  person  for  the 
same  acts,  the  court  used  the  words  con- 
current jurisdiction,  without  introducing 
any  confusion  whatever  into  the  thought  of 
those  who  are  familiar  with  such  coexisting 
powers   of   stat^   and   national  governments. 

''Again,  the  same  word  *  concurrent '  is 
used  in  the  same  sense  "by  Mr.  Justice  John- 


son  in  Houston  i>.  Moore,  5   Wheat.   33,  5 
L.  ed.  19*: 

" '  Wliy  may  not  the  same  offense  be  made 
punishable  both  under  the  laws  of  the  states 
and  of  the  United  States?  Every  citizen  of 
a  state  owes  a  double  allegiance.  He  enjoys 
the  protection  and  participates  in  the  gov- 
ernment of  both  the  state  and  the  United 
States.  •  •  ♦  The  actual  exercise  of  this 
concurrent  right  of  punishing  is  familiar  to 
every  day's  practice.  The  laws  of  the 
United  States  have  made  many  offenses  pun- 
ishable in  their  courts,  which  were  and  still 
continue  punishable  under  the  laws  of  the 
states.  Witness  the  case  of  counterfeiting 
the  current  coin  of  the  United  States,  under 
the  Act  of  April  21,  1806,  in  which  the 
state  right  of  punishing  is  expressly  recog- 
nized and  preserved.  Witness  also  the  crime 
of  robbing  the  mail  on  the  highway,  which 
is  unquestionably  cognizable  as  hi^way 
robbery  under  the  state  laws,  although  made 
punishable  under  those  of  the  United 
States.'"  U.  S.  v.  Holt,  (D.  C.  N.  D.  1921) 
270  Fed.  d39. 

"  Section  2,  art.  18,  and  section  2,  art.  4(, 
must  have  harmonious  relation,  since  no 
express  declaration  in  the  amendment  was 
made,  nor  are  the  provisions  necessarily  in- 
consistent. The  national  legislation,  there- 
fore, is  paramount,  and!  the  state  laws, 
when  in  conflict,  must  yield,  Ballaine  r. 
Alaska  N.  Ry.  Co.,  260  Fed.  183,  170  C.  C.  A. 
251,  and  cases  cited.  Much  'bewilderment' 
is  created  by  *  concurrent  power  to  enforce 
by  proper  legislation,'  granted  by  section  2, 
art.  18.  This  is  a  conferred  power,  not 
upon  courts  of  the  state,  giving  them  con- 
current jurisdiction  to  enforce  a  congres- 
sional act,  but  primarily  a  power  conferred 
upon  the  state  legislature,  and  through  it 
upon  the  state  courts,  by  such  legislation 
as  it  may  enact  in  harmony  with  the  Na- 
tional Prohibition  Act,  to  enforce  artide  18, 
and  while  the  amendment  'of  its  own  force 
repeals  '  all  inconsistent  laws,  it  preserves 
inviolate  laws  of  the  state  consistent  with 
its  provisions."  U.  S.  t?.  Peterson,  (W.  D. 
Wash.  1920)  268  Fed.  d54. 

In  Com.  V.  Nickerson,  (1920)  296  Mass. 
281,  128  N.  E.  273,  10  A.  L.  R.  1568,  the 
court,  in  defining  the  word  "  concurrent  **  as 
used  in  section  2  of  this  Amendment,  aaid : 

''We  are  of  opinion  that  the  word  'con- 
current '  in  this  connection  means  a  power 
continuously  existing  for  efficacious  ends  to 
be  exerted  in  support  of  the  main  object  of 
the  amendment  and  making  contribution  to 
the  same  general  aim  according  to  the  needs 
of  the  state,  even  though  Congress  also  has 
exerted  the  power  reposed  in  it  by  the  amend- 
ment by  enacting  enforcing  l^slation 
operative  throughout  the  extent  of  its  ter- 
ritory. I^gisla;tion  by  the  states  need  not 
be  identical  with  that  of  Congress.  It 
cannot  authorize  that  which  is  forbidden  by 
Congress.  But  the  states  need  not  denounce 
every  act  committed  within  their  boundaries 
which    is   included   within   the   inhibition   of 
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the    Volstead    Act,    Bor    provide    the    same 
penalties    therefor.      It   is    conceivahle    also 
that  a  state  may  forhid  under  penalty  acts 
not  prohibited  by  the  act  of  Congress.     The 
concurrent  power  of  the   states  may  differ 
in  means  adopted  provided  it  is  directed  to 
the  enforcement  of  the  amendment.    Legisla- 
tion by  the  several  states  appropriately  de- 
signed  to   enforce   the    absolute    prohibition 
declared   by   the   Eighteenth   Amendment   is 
not  void  or  inoperative  simply  because  Con- 
gress, in  performance  of  the  duty  cast  upon 
it  by  that  amendment,  has  defined  and  pro- 
hibited beverages  and  has  established  regu- 
lations    and     penalties     concerning     them. 
State  statutes,  rationally  adapted  to  putting 
into     execution     the     inexorable     mandate 
against  the  sale  of  intoxicating  liquors  for 
beverage    contained    in    section     1    of    the 
amendment  by  different  definitions,   regula- 
tions and  penalties  from  those  contained  in 
the  Volstead   Act   and   not   in   conflict  with 
the  terms  of  the  Volstead   Act,  but  in  har- 
mony therewith,    are   valid.     Existing   laws 
of  that  character  are  not  suspended  or  su- 
perseded by  the  act  of  Congress.     The  fact 
that  Congress  has  enacted  legislation  cover- 
ing in  general  the  field  of  national  prohibi- 
tion does  not  exclude  the  operation  of   ap- 
propriate   state    legislation    directed    to   the 
enforcement  by  different  means   of   prohibi- 
tion within  the  territory  of  the  state. 

*'The  power  thus  reserved  to  the  states 
must  be  put  forth  in  aid  of  the  enforcement 
and  not  for  the  obstruction  of  the  dom- 
inant purpose  of  the  amendment.  It  must 
not  be  in  direct  conflict  with  the  act  of 
Congress  in  the  same  field.  Subject  to  these 
limitations  growing  out  of  the  nature  of 
our  dual  system  of  government,  the  power 
of  the  states  is  constant,  vital,  effective  and 
susceptible  of  continuous  exercise." 

In  State  p.  Ceriani,  (Conn.  1«21)  11^  Atl. 
316,  regarding  the  meaning  of  words,  "  Con- 
current power  "  as  used  in  section  2  of  this 
Amendment,  the  court  said: 

"  What  '  concurrent  power '  in  section  2 
means  has  occasioned  very  considerable  dis- 
cussion. Three  constructions  have  been  sug- 
gested, and  each  is  a  possible  construction, 
(n  That  it  means  joint  power  to  Congress 
and  the  several  states;  (2)  that  it  means  a 
separate  and  independent  power  vested  in 
each;  (3)  that  it  means  a  separate  and  in- 
dependent power  in  each,  but  that  such  parts 
of  the  state  act  as  conflict  with  the  act  of 
Congress  must  fall,  since  the  National  Act  is 
the  supreme  law  of  the  land.  No  additional 
construction  of  this  term  has  been  suggested, 
and  no  other  seems  permissible. 

The  United  States  Supreme  Court,  in  Na- 
tional Prohibition  Cases.  253  U.  S.  350.  40 
Sup  Ot.  486,  588,  64  L.  ed.  946,  have  decided 

that—  .  .  ^ 

** '  Concurrent  power  *  does  '  not  mean  joint 
power,  or  require  that  leerislation  .  .  .  bv 
Congress,  to  be  effective,  shall  be  approved 
or  sanctioned  by  the  several  states  or  any  of 
them ;  nor    .    .    .    that  the  power    ...   is 


divided  between  '  them  '  along  the  lines  which 
separate  or  distinguish  foreign  and  interstate 
commerce  from  intrastate  affairs.' 

"[3]  While  the  court  has  not  gone  further 
and  expressly  defined  the  meaning  of  'con- 
current power  *  we  think  it  necessarily  fol- 
loMT}  from  the  decision  that  this  power  is 
not  joint;  that  it  is  a  separate  and  inde- 
pendent power  which  the  Congress  and  th»» 
several  states  exercise  in  the  enforcement  of 
this  amendment.  Each  has  the  right  to  act 
separately  and  independently  in  aid  of  the 
amendment.  But  neither  can  act  in  repug- 
nance to  it. 

"  Concurrent  power  as  used  in  this  section, 
and  when  read  in  the  light  of  the  context  and 
the  purpose  of  the  amendment,  must  be  held 
to  mean  a  conferred  power  bv  this  amendment 
existinpr  continuously  in  federal  and  state 
Ijegislature.  and  equal  in  each,  and  co-operat* 
ing  for  the  enforcement  through  appropriate 
legislation  of  the  prohibitions  of  the  Eisrht- 
eenth  Amendment.  Commonwealth  v,  Nicker- 
son.  236  Mass.  281,  128  N.  E.  273. 

"  Between  the  two  7)oint8  of  view  that  the 
power  is  separate  and  independent,  or  that 
it  is  separate  and  independent,  but  that  the 
federal  act  will  supersede  anv  state  legisla- 
tion inconsistent  with  it,  we  think  the  latter 
to  be  the  better,  and,  indeed,  the  necessary 
view. 

"Article  6  of  the  federal  Constitution  must 
be  construed  in  harmony  with  all  parts  of 
the  Eighteenth  Amendment.  Section  2  of  the 
Eighteenth  Amendment  gives  to  Congress 
and  the  several  states  eoual  authority  to  en- 
force this  amendment.  But  when  the  federal 
and  state  acta  conflict,  then  article  6.  which 
provides  that  '  the  Constitution  and  the  law« 
.  .  .  .  which  shall  be  made  in  pursuan'**^ 
thereof  .  .  .  shall  be  the  supreme  law  of 
the  land,'  make<»  the  federal  act  supreme 
in  those  parti*»ulars  in  which  there  is  con- 
^'^ot.  The  Eighteenth  Amendment  and  article 
6  can  be.  and  hence  must  be,  conntrued  in 
harmonious  relation.  Warren  *?.  Mavor  of 
Chflrlestown.  2  Grav  (Mass.)  84.  99.  The 
reot  of  the  state  a'^t  remains  in  force.  State 
V.  T)i«triots  Court  rMont.)  194  Pac.  308.  310. 

""Perhaps  the  difference  in  result**  would 
not  be  of  great  practical  imnortar'»e  if  either 
view  T>revailed.  If  the  first  view  b«  accepted, 
then  the  more  restrictive  law  would  in  prac- 
tif'e.  prevail,  and  the  less  restrictive  be  sun* 
nlanted  bv  it.  But  if  the  second  view  be 
accepted,  the  act  of  Congress  remains  the 
sunrepie  ^aw  of  the  land,  and  uniformitv  in 
th*»  enforcement  of  this  amendment  will  ob- 
tain. 

"  Le«;i8lation  by  the  state  must  support  the 
Dri»"nrv  purpose  of  the  amendment,  and  can- 
not be  repugnant  to  the  act  of  Congreas.  Ap- 
propriate leirislation  bv  a  state  need  not 
cover  «11  that  the  act  of  Congress  doen.  Tt 
mav  differ  in  its  definition  of  intoTicatino' 
liouor  and  in  the  penalties  it  provides,  and 
yet  serve  the  purpose  of  helping  to  enforce 
the  amendment.*' 
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Apply iiiff  this  construction  to  a  state 
statute  the  court  further  said :  **  Section 
2792,  Rev.  1918,  provides  that  a  licensed 
dealer  who  had  filed  his  application  for  a 
renewal  shall  not  be  convicted  pending  the 
decision  upon  his  application.  If  this  sec- 
tion be  in  force  in  its  entirety,  then  sales  of 
intoxicating  liquor  could  be  made,  although 
prohibited  by  the  amendment.  And  this 
shows  clearly  that  so  far  forth  as  this  statute 
would  permit  the  licensed  dealer  to  sell  con- 
trary to  the  prohibitions  of  the  amendment 
and  of  the  National  Act  it  is  invalidated. 
As  to  sales  of  less  than  one-half  of  1  per  cent, 
of  alcohol  it  is  valid,  since  such  sales  are 
not  contrarv  to  the  National  Act.  The  sales 
for  which  the  accused  was  tried  and  found 
^ilty  were  of  intoxicating  liquor  whose  al- 
coholic contents  were  in  excess  of  one-half 
of  1  per  cent.  The  trial  court  properly 
charged  that  section  2790,  which  the  accused 
was  charged  with  having  violated,  was  at 
that  time  in  force,  and  that  the  fact  that  th^ 
accused  had  made  application  for  a  renewal 
of  his  license  which  was  pending  for  decision 
before  the  county  commissioners  did  not  give 
him  a  right  to  make  such  sale.'' 

*'  We  have  found  nothing  in  the  meaning 
of  the  term  *  concurrent,'  as  defined  in  the 
reported  cases  or  the  dictionaries,  which  leads 
us  to  conclude  that,  as  used  in  the  amend- 
ment to  the  Constitution,  it  wajs  intended 
that  the  right  of  the  states  to  pass  appro- 
priate legislation  to  enforce  the  prohibition 
should  be  more  restrictive  than  the  power 
conferred  upon  Congress  to  affect  the  same 
result,  save  that  the  laws  of  Congress  should 
afTect  all  the  people  in  the  United  States, 
while  the  laws  of  the  state  should  affect  only 
thofie  within  its  boundaries."  Ex  p.  Gilmore, 
(1921)   88  Tex.  Crim.  529,  228  S.  W.  199. 

5.  "Appropriate  Legislation** 

The    term    ''appropriate    legislation/'    as 

Tised  in  this  section,  neccRsarily  means  such 
lesrislation  as  will  tend  to  make  this  con- 
stitutional provision  completely  operative  and 
effective.  Rose  v.  U.  S.,  (C.'C.  A.  6th  Cir. 
1921 )  274  Fed.  245. 

"In  the  exercise  of  its  police  power  the 
state  may  legislate  for  the  enforcement  of 
the  amendment  by  different  means  and  meth- 
ods which  do  tend  to  this  end.  Undoubtedly 
the  power  conferred  upon  the  states  of  en- 
forcing this  amendment  by  appropriate  legis- 
lation contemplated  the  pas^a?e  of  new  legis- 
lation by  the  states  to  provide  such  enforce- 
ment. But  this  does  not  attempt  to  compel 
it  or  to  control  the  manner  in  whirl*  the 
state  may  effect  this.  It  impairs  no  risrht 
theretofore  existing  in  the  state  except  that 
of  acting  in  repTignant»e  to  the  amendment. 
It  does  not  expressly  require  the  passage  of 
enforcinsr  legislation,  nor  limit  the  power  of 
the  state  to  the  newly  enacted  le^rislation. 
It  does  not  invalidate  state  legislation  which 
is  not  inconsistent  with  the  amctulmcnt  or 
the    National   Prohibition    Act.      Sih'b    state 


legislation,  in  existence  when  the  amendment 
became  eflfective,  if  it  may  «erve  in  the  en- 
forcement of  the  amendment,  is  *'  appropriate 
legislation.'  This  term  in  the  Eighteenth 
Amendment  was  used  in  the  same  sense  in 
which  it  waa  used  in  the  Thirteenth  and 
Fourteenth  Amendments,  and  means  such 
legislation  as  may  make  the  amendment  fully 
effective  and  adapted  to  its  fundamental 
purpose.  Ex  p.  Virginia,  100  U.  S.  339,  344, 
25  L.  Ed.  676;  United  States  r.  Reeae.  92 
U.  S.  214,  218,  23  L.  Ed.  563.  The  etate 
may  thus  enforce  this  amendment  by  appro- 
priate legislation,  newly  enacted,  or  by  exist- 
ing legislation."  State  v.  Ceriani,  (Conn. 
1921)    113  Atl.  316. 

"The  term  'appropriate  legislation,*  as 
used  in  other  amendments  to  the  Constitu- 
tion, has  been  construed  by  the  Supreme 
Court  of  the  United  States  to  mean  legisla- 
tion contemplated  to  make  the  amendment 
fully  effective;  that  is,  legislation  adapted 
to  carry  out  the  objects  the  legislators  had 
in  view.  .  .  .  The  framers  of  the  amendment, 
having  selected  language  specifically  confer- 
ring upon  the  states  concurrent  power  to 
enforce  the  prohibition  by  '  appropriate  le^ns- 
lation,'  in  our  opinion  did  not  intend  tiiat 
the  state's  legislation  should  be  identical  with 
that  of  Congress,  nor  that  it  should  be  con- 
fined to  the  enforcement  of  the  laws  of  Con- 
gress. A  general  law  adapted  to  all  parts  of 
the  country,  it  is  conceived,  might  be  inade- 
(]iiate  to  meet  the  conditions  requisite  in  the 
enforcement  of  the  prohibition  in  a  given 
state.  Legislation  by  the  state  supplement- 
ing that  of  Congress  would  seem  more  con- 
sistent with  the  intent  of  the  framers  of  the 
amendment.  Should  an  irreconcilable  con- 
flict develop,  no  doubt  the  provision  of  the 
federal  Constitution,  making  that  document 
and  the  laws  of  Congress  paramount  would 
prevail.  But  neither  Congress  nor  the  state 
being  able  to  thwart  the  prohibition,  but  be- 
ing empowered  only  to  enforce  it,  the  develop- 
ment of  such  a  conflict  would  appear  remote, 
if  not  impossible.  The  difference  in  the  pen- 
alty prescribed  by  Congress  and  the  state 
would  not  condemn  the  state  law  as  uncon- 
stitutional." Ex  p.  Gilmore,  (1921)  88  Tex. 
Crim.  529,  228  S.  W.  199. 

1920  Supp.,  p.  821,  amend.  19. 

Amendment  as  within  amending  power  of 
Constitution. —  This  amendment  is  within  the 
amending  power  of  the  Constitution  as  set 
forth  in  Article  5  thereof.  Leeer  v.  Gamett. 
(Md.  1921)   114  Atl.  840. 

Effect  of  Amendment  on  state  constitiition. 
—  In  Opinion  of  Justices,  (Me.  1921)  118 
Atl.  614,  it  was  held  that,  in  view  of  the 
enactment  of  this  amendment,  which  in  effect 
amended  art.  2.  H  1  of  the  Maine  Constitu- 
tion regarding  the  qualifications  of  voters, 
the  Governor  of  that  state  could  appoint  wo- 
men as  justices  of  the  peace  under  art.  5, 
pt.  7,  §  8,  and  art.  6,  $  5  of  the  constitution 
of  the  state. 

Effect  on  state  election  laws  generally. — 
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This  amendment  automatically  strikes  from 
the  state  laws,  organic  and  statutory,  all  dis- 
criminatory features  authorizing  one  sex  to 
vote  and  excluding  the  other,  or  placing  con- 
ditions or  burdens  upon  one  not  placed  upon 
the  other  as  a  condition  precedent  to  the 
right  to  vote,  but  in  no  wise  interferes  with, 
changes,  or  alters  state  laws  with  reference 
to  elections  that  cannot  and  do  not  amount 
to  a  discrimination  in  favor  of  one  sex 
against  the  other.  It  protects  the  man  and 
woman  alike,  and  a  burden  cannot  be  placed 
upon  one  sex  that  is  not  put  upon  the  other, 
nor  can  a  privilege,  benefit,  or  exemption  lie 
given  one  to  the  exclusion  of  the  other.  The 
said  amendment,  by  its  own  force  and  effect, 
strikes  from  section  177  of  our  state  Consti- 
tution the  word  *'  male/'  as  used  in  defining 
who  are  or  may  become  electors,  as  well  as 
where  used  in  other  partn  of  our  organic  or 
statutory  laws  when  used  in  connection  with 
the  right  and  qualification  to  vote,  and  also 
strikes  therefrom  the  use  of  the  masculine 
pronoun  wherever  it  appears,  so  as  to  make 
the  same  include  and  applicable  to  both  sexei« 
And  as  the  said  amendment  prohibits  a  dis- 
crimination against  women  by  section  177. 
and  perhaps  other  provisions  of  our  state 
law,  it  likewise  prohibits  a  discrimination 
against  men  by  sections  178  and  194  of  our 
Constitution,  and  has  the  same  effect  upon 
these  provisions  as  to  the  elimination  of  the 
male  sex  as  when  used  in  section  177  and 
other  provisions.  The  result  is  that  upon 
the  final  ratification  of  the  Nineteenth 
Amendment  it  had  the  effect  of  making  our 
organic  as  well  as  statutory  laws  applicable 
to  men  and  women  alike,  and  placed  all  wo- 
men in  the  state  upon  the  same  footing  with 
men.  Graves  v.  Eubank,  (Ala.  1921)  87  So. 
587,  wherein  the  court  said  further  as  to  the 
liability  of  a  woman  to  a  poll  tax: 

"  The  result  is  that,  the  Nineteenth  Amend- 
ment becoming  operative  prior  to  the  1st  day 
of  October.  1920,  all  women  who  were  over 
21  years  of  age  and  under  45  on  said  date 
became  liable  to  the  payment  of  the  poll  tax 
due  on  said  date  and  which  would  become 
delinquent  the  Ist  of  the  following  February 


as  a  condition  to  vote  in  succeeding  elections, 
and  this  appellant,  having  tendered  the  tax 
collector  the  amount  of  her  tax,  is  entitled 
to  the  writ  of  mandamus  compelling  the  ac- 
ceptance of  same  and  the  issuance  to  her  of  a 
receipt  therefor,  and  which  said  writ  was 
erroneously  denied  by  the  trial  court.  It 
must  not  be  understood  from  this  holding 
that  the  court  means  to  intimate  that  any 
vote  heretofore  cast  in  the  November  election 
or  any  other  election  held  prior  to  the  1st 
day  of  February,  1921,  is  invalid  when  cast 
liy  those  who  acquired  the  right  to  vote  by 
virtue  of  the  Nineteenth  Amendment,  but  we 
do  hold  that,  in  order  to  vote  in  future  elec- 
tions occurring  after  the  1st  of  February, 
they  must  have  paid  the  poll  tax  which  be- 
comes delinquent  on  said  Ist  day  of  Febru- 
ary." 

Amendment  as  qtutlifyin^  women  for  jury 
senrice. —  This  amendment  does  not  operate 
in  terms  or  by  implication  to  qualify  women 
as  jurors.  It  requires  legislation  to  do  that. 
State  f.  James,  (N.  J.  1921)  114  Atl.  553, 
wherein  it  was  held  that  a  male  defendant 
could  not  raise  the  objection  that  women  were 
not  drawn  for  jury  service. 

Where  under  the  statutes  of  a  state  per- 
sons are  selected  for  jury  service  from  the 
qualified  voters  of  the  state,  the  legislature, 
in  view  of  this  amendment,  is  authoriased  to 
enact  legislation  so  that  women  may  be  made 
liable  to  jury  duty.  In  re  Opinion  of  Jus- 
tices, (Mass.  1921)   130  N.  E.  685. 

Validity  of  state  statute  requiring  regis- 
trants to  state  age. —  State  statutes  requir- 
ing applicants  for  registration  as  voters  to 
state  their  exact  ages  in  years  and  months, 
do  not  impose  in  any  way  an  injurious,  un- 
reasonable, or  unnecessarj'  restraint,  impair- 
ment, or  impediment  on  the  exercise  of  the 
elective  franchise.  On  the  contrary,  we  think 
that  it  is  a  reasonable,  uniform,  and  impar- 
tial regulation,  calculated  to  facilitate  and 
secure  the  exercise  of  this  right  and  to  pre- 
vent its  abuse,  and  as  such  £>es  not  violate 
this  amendment.  State  v.  Hillenbrand,  (Ohio 
1920)    130  N.  E.  29,  14  A.  L.  R.  256. 
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ABATEMENT  AKD  REVIVAI. 

Another  niut  pending  in   state  court,  570 

note 
Death  of  party 

Continuance  of  suit  by  or  against  execu- 
tor or  admini«trator,  236 
Effect,  632  note 

Revival   by   or   against   personal    repre- 
sentative. 236 
Revival  of  action,  632  note 

AOOIBEKT   nCSlTRAHCE 

Income  tax  not  imposed  on  money  received 
und«r  accident  policies,  134 

AOCOUKTIHO  OFFICE 

Stee    Geitekal    Accotjwtino    Office;    Na- 
noKAL  Bttdoet  System 

AnOOUlfTS  AKB  AOCOUimif G 

Hifrhwavs.  accounting  division  under  Fed- 
eral Highway  Act,  96 

ADlftlNISTBATIVE        BBAHGH        OF 
OOTERHMENT 

Reorganization,    see    Executive    Depabt- 

MENTS 


See  9HIPPTWO  and  Navigation 
Affirmative  relief  in  favor  of  claimant  or 

respondent,  577  note 
Affreightment  and  charter-parties.  579  note 
Appeal,   case  not  sitbiect  to  remand,   642 

note 
Assault  and  battery,  580  note 
CoixKmon-law  remedy  saved,  578  note 
Concurrent  jurisdiction,  578  note 
Contracts    within    admiralty    jurisdiction, 

578  note,  579  note 
Death  by  wrongful  act,  580  note 
Discontinuance   of  libel   in   personam,   628 

note 
Exclusive  jurisdiction  of  district  court,  612 

note 
Findings  of  fact  and  law,  633  note 
Foreign  persons  or  Tcssels,  579  note 


ABMIRAIiTT  —  ( Cont'd ) 

Jnrisdiction    of   <proceeding    against    state, 

848  note 
Maritime  contract«.  578  note,  579  note 
Mixed  contracts,  579  note 
Personal  injury  suits,  577  note 
Procedure,   nower    of   courts   to    regulate. 

439  note 
Prohibition,    power   of    supreme    court   to 

issue,  003  note 
Salvage,  579  note 

Saving  of  common-law  remedv,  578  note 
Shipbuildinsr  contracts.  578  note 
State  courts,  lurisdirtion,  577  note 
Torts,  679  note 

ADMISSION  TAX 

See  Tax  on  Admissions  and  Dues 

AKROFLAinBS 

See  Postal  Skbvtce 

AFFKEIOHTMENT   COHTRACT8 

Admiraltv  jurisdiction,  579  note 

AARTOfTliTURE 

Se«  Pkdfrvl  Farm  T>oan  Act 

Advances  ^or  a*»Ticultural  nurooses.  author- 
it  v  of  Wnr  Finance  Corporation.  2«8-v30 

Acrricultii'-al  societies,  exemption  from  in- 
come tax.  149 

Bankniptcv.  farmerfl  exemnt  from  invol- 
untarv  proceedinp».  see  Bankruptcy 

Bollworm.  reimbursement  of  states  for  ex- 
nenses  in  eradieating,  4-5 

Bureau  of  markets  and  crop  estimates, 
powers  and  duties.  3 

Contracts  for  sale  of  e^ain  for  future  de- 
liverv,  see  Futitie  Trading  Act 

Cornerine  nrrain.  prevention,  7 

Cotton,  reimbursement  of  states  for  ex- 
penses in  eradieating  pink  bollworm,  4-5 

Crop  estimates,  powers  and  duties  as  to.  3 

Depression  in  agricultural  sections,  joint 
resolution  for  relief  not  affected  by  ter- 
mination of  war.  315 

Evidential  effect  of  certificates,  3 
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AGRICULTURE  —  ( Con  Vd ) 

Exportation  of  products,  financing  by  War 
Finance  Corporation  authorized,  26 

Fairs 

Admissions  to  or  public  performances  for 
benefit  of  agricultural  fairs,  exemption 
from  admission  tax,  191 
Exemption    from    spe<'ial    tax    on    public 
exhibitions,  197 

Farmers*  associations  exempt  from  income 
tax,  150 

Farm  loans,  see  Federal  Farm  Loan  Act 

Farm  products,  see  Perishable  farm  prod- 
ucts received  in  interstate  commerce, 
infra 

Grain 

Official  grades,  contracts  adding  terme  to 

description,  339  note 
Sale    for    future    delivery,    see    Future 

Trading  Act 
State   inspection    act    held    invalid,    330 
note 

Inspection  of  grain,  state  act  held  invalid, 
3i39  note 

Land  banks,  see  Federal  Farm  Ix)ax  Act 

Manipulation  of  prices  of  grain,  preven- 
tion, 7 

Markets  and  crop  estimates,  powers  and 
duties  of  bureau,  3 

Perishable  farm  products  received  in  inter- 
state commerce,  certificates  as  to  quality 
and  condition,  3 

Pink  bollworm,  reimbursement  of  states  for 
expenses  in  eradicating,  4-5 

Produce  of  farms  received  in  interstate  com- 
merce, 3 

Relief  of  d-epression  in  agricultural  sec- 
tions.  authority  of  War  Finance  Cor- 
pomtion,  28-30* 

Sales  of  prrain  for  future  delivery,  see  Fu- 
ture Trading  Act 

States,  reimbursement  for  expeneee  in 
eradicating  pink  bollworm,  4-5 

Taxing  contracts  for  sale  of  grain  for 
future  delivery,  see  Future  Trading  Act 

War  Finance  Corporation,  advances  for 
agricultural   purposes  authorized,  2R-^ 


Bone  dry  law  of  Alaska,  536  note 

Boundary  line  between  Alaska  and  Canada, 
appropriation  for  expense  of  establish- 
ing, 67 

Courts,  see  District  courts,  infra 

District  court  commissioners,  jurisdiction, 
341  note 

District  courts 

Attorney  general  authorized  to  designate 

places  for  holding  court,  12 
Divisions  of  district,  12 
Establishment,  11-12 
Fairbanks,  annual  term  of  court  held  at, 

12 
Juneau,  annual  term  of  court  held  at,  12 
Juristliction  of  courts  established,  11-12 
Nome,  annual  term  of  court  held  at,  12 
Number  of  district  judges,  12 
Places  of  holding  court,  12 


ikLASKA—  {ConVd) 

Di.<trict  courts —  (CotiVd) 

Salaries  of  district  judges.   12 

Terms  of  court,  12 

Valdez,  annual  term  of  court  held  at,  12 
District  judges,  see  District  courts.  Hupra 
Fishing  out  of  season,  continiiance  of  prose- 
cution, 341  note 
Government  railroad,  disposal  of  proceed*; 

of  sale  of  material  for  temporary  work 

and  structures,  13 
HoRpitals,  admission  of  patients.  13 
Intoxicating  liquors 

Bone  dry  law,  536  note 

Territorial  prohibition  act  not   repealed 
by  national  act,  341  note 
Judges     of     district    court,     see     District 

courts,  supra 
Judicial  district,  divisions,  12 
Legislative  power,  limitation,  341   note 
License  tax  law  not  impairment  of  fish  law. 

340  note 
Mining  claims,  session  law  as  to  forfeiture 

held  invalid,  341  note 
Railroads 

A^ppropi'iation  to  complete  conr^tniction 
and  equiipment  between  Seward  and 
Fairbanks,  14 

Sale  of  material  for  temporary  work  and 
structures,  dis|>o8al.  13 

Reindeer 

A^jpropriation   for    support   of    roindfer 

stations,  13 
Sale  of  males  belonf^ing  to  gcvernment. 

use  of  proceeds,  13 
Taxation 

Federal  and  territorial  taxesv  not  double 

taxation,  340  note 
Taxation  in  ex^e^'s  of  K>^,  IMl  note 
I'niformitv  of  taxation,  341  note 

■ 

Terms  of  district  court,  see  District  court*. 

supra 
"  United    States "    as     including    A1a«^a, 

revenue  act,  122 

AI«IEH  PROPERTT  CUSTOBIAN 

See  Trading  with  Enemy 

Retention  of  seized  property  until  satis- 
faction of  claims  against  enemy  govern- 
ment, 69 


AUEKS 

See  Chinese  Exclusion;  Cftizexship: 
Immtgration  ;    Natuealization 

Copyright,  right  to  obtain,   411   note 

Definition  of  "  alien  ''  in  act  limiting  im- 
migration,  1(M> 

Disecised  alien  seamen,  ejopen-es  of  treat- 
ment in  hospitals,  282,  282  nott' 

Inheritance,  treaty  rights,  342  note 

Paflsport  requirement  continued  in  lure  p. 
251 

Patent  rights  of  alien-  enemy  used  by 
United  States  government  after  com- 
mencement of  European  War.  254 

State  regulation  of  proof  of  citizen.«<hi{>. 
849  note 

Treaty  right  to  hold  realty,  342,  836  note 

War  risk  inouranoe,  enemy  alien  dis- 
charged from  military  or  naval  forces. -TiT 
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AIXOTMENTS 

Tndian  landi^  see  Indians 

AMBAS8Al>OR8 

See     I>IPLOMATIC    AXD    OOXSULAR    OfFICEES 

AJIERICAH  IiEOIOH 

Gifts   to   I^ion,  deduction  in   computing 

income  tax  of  donor,  137 
Public  performances  for  benefit  of,  exenyp- 

tion  from  admission  tax,  101 

AMEBICAlf   NATIONAL  RZ?D   CROSS 

Executive  committee  of  central  committee, 
quorum,   18-19 

AMOUNT  IN  CONTROVERST 

See  District  Courts  ;  Removal  of  Causfjs 

ANIMAU 

Diseajicd  animals 

Contractual  obligation  of  United  "States 
to  pay  for  seized  serum,  343"  note 

Destruction,    32   not« 
Inspectors'  duties,  343  note 
Sale  or  exiclianpre  of  live  stock  at  T^ieaven- 

worth     penitentiary,     authorization     hy 

attorney  general,   263 
Stockyard  companies  regulated,  see  Stock- 
yards 
Transportation 

Care  in  transit,  942  note 

Extension    of    time    for    unloading,    342 
note 

ANTI-DUMPINO  ACT 

See  Customs  Duties 

Additional     duties     imiposed     to     protect 

domestic  'products,  ,37 
Appraisers,    duty   to    inform    Secretary    of 
Treasury    as    to    sales    price    of    goods 
im.ported,  37 
Apcertainment  of  amount  of  special  duty, 

37 
Cost  of  production 

Appeals    and    protests    to    review    ap- 
praiser's determination.  41 
Modip  of  ascertainment,  39 
Drawbacks,  law  governing  right  to,  41 
Dumping  investigation,  37 
Duration  of  aict  extended,  45-46 
Exporter's  sales  price 

Cause   of   difference   between    exporter's 
sales  price  and  foreign  market  value 
as  affecting  valuation,  38 
Mode  of   ascertainment,   38 
Extension  of  period  of  act,  45-56 
Foreign  market  value 

A|>peal     from     determination     of     ap- 
praisers, 41 
Excess  over  purchase  price  or  exporter's 
sales     price    as     affecting     valuation, 
37-38 
Mode  of  ascertainment,   39 
Protest    against    determination    of    ap- 
praisers, 41 
Imports  to  be  soldr  at  less  tlian  fair  value, 

ascertainment  of  fact,  37 
Investigation**   by    Secretary   of    Treasury, 


ANTI-DUMPINO  ACT—  {CotU'd) 

Period  of  act  extended,  45-46 

Protection    of    domestic    product«,    aficer- 
tainment  of  necemity,  3>7 

Protection    of  domestic  products   as    pur- 
pose of  act,  37 

Purchase  price 

Cause    of    difference    between    purchase 
prioe    and    foreign    market    value    as 
affecting  valuation,  37-38 
Mode  of  ascertainment,  38 

Purpose    of    act,    protection    of    doroe»«tic 
•products,  37 

Sales  of  foreign  goods  for  less  than  value, 
act  designed  to  prevent,  37 

Special  dunoping  duty  imposed,  37 

ANTITRUST  I«AW 

See  Trade  CbMBiNATioNs  and  Trusts 

APARTMENT    BUILDING 

See    Rent    Rbguj^ation    in    District    of 
Columbia 

APPEAL  AND  ERROR 

See  CiBcuiT  Court  of  Appeals;  Supbeme 

OOUKT 

Admiralty,    case    not   subject    to   remand, 

642  note 

Allowance    of    writ    of    error,    effect,    638 

note 
Appeal  distinguished  from  writ  of  error, 

64^  note 
Apsienment  of  errors,  filing,  638  note 
Bondi 

Security    for    damages    and    costs,    630 
note 

United  States  not  required  to  give,  63fl 
note 
Ctu»es  tried  by  court  lielow  without  jury. 

639  note 
Contempt,  mode  of  reviewing  proceedings, 

643  note 

Distinction    between    writs    of    error    and 

aippeals,  643  note 
P?xcessive  verdict,  642  note 
Findings  of  fact,  642  note 
Habeas  corpus  reviewable  on   appeal  and 

not  by  writ  of  error,  607  note 
Hearing  and  determination,  641  note 
Injunction,    review    of   restraining    order, 

633  note 
Matters  reviewable,  641  note 
Modification    of    decision    appealed    from. 

641  note 
Municipal    ordinance,    mode    of    reviewing 

determination  as  to  validity,   642  note 
Printed  transcript,  638  note 
Questions  of  faot  and  evidence,  641  note 
Kecord.  motion  for  new  trial,  638  note 
Kf-mand,  642  note 
Review,  641  note 
Soecial   findings.  642  note 
'SiKnersetleas  bond,  summary  judgment  on, 

639  note 
Time  for  takine  appeal,  etc.,  to  supreme 

court,   644   note 
Writ  of  error  distinguished  from  appeal, 

643  note 
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APPROPRIATIONS 

See  National  Budget  System 

Aid  and  information  to  congressional  com- 
mittee, dr.ty  of  bureau  of  budgets  to 
give,  60 

American  prisoners  in  foreign  countries, 
49 

Approaches  to  national  cemeterien,  ex- 
penditure of  appropriations,  17 

Army,  support  for  fiscal  year  ending  June 
30,  1922,  318 

Boundary  between  Alask-a  and  Canada,  ex- 
penses of  survey  and  maips^  67 

Bureau  of  budget,  exipenses  of  establish- 
ment and  maintenance,  60 

Claims  for  property  destroyed  or  injured 
in  military  service,  22 

Diplomatic  and  consular  service,  46  et 
seq. 

Estimates  of  appropriations,  see  Natiot^al 
Budget  SystjCm 

ExT5enditnre«  not  to  exceed  appropria- 
tions, 43^  note 

Forest  roads  and  trails,  construction  and 
maintenance.   102 

General  accounting  office,  appropriations 
available,  64 

Hospital  facilities  for  persons  serving  in 
World  War,  105 

Hygiene  of  maternity  and  infancy,  90  et 
seq. 

Indian  schools,  ddeposition  of  money  after 
discontinuance  of  f^chools.  111 

PanhAmerican  Postal  Congress,  263 

Pan-American  Union,  286 

Public  health  service,  exipenditure  for  ad- 
vertising limited,  90 

Public  officers  and  employees,  payment  of 
comfpensation,  276 

Railroad  in  Alaska,  additional  appropria- 
tion, 14 

Refunding  taxes  illegally  aseegsed  or  col- 
lected, 217-218 

Reindeer  stations'  in  Al«rica,  13 

Retirement  of  employees  in  civil  service, 
10-21 

Sales  of  railroad  materials  in  Alaska,  ad- 
dition to  appropriation  for  construction 
of  road,  13 

Treasury  Department,  transfer  of  aipnro- 

'  T>riaiione  to  General  Accounting  Office, 
64 

Veterans'  Bureau,  323 

ARBITRATlOlf 

Claims  between  Great  Britain  and  United 
States,  salaries  of  agency,  67 

Controversiee  with  railway  employees.  646 
note 

ARCHITEOT  OF  THE  CAPITOL 

See  PuBUc  Pbopeett,  Buildings  and 
GBOtrwns 

ARGENTINA 

Ambassador    extraordinary    and   minister 

plenipotentiary,  salary,  46 
Pan-American  Postal  Congress  at  Buenos 

Aires,  263 


ARIZONA 

Conupact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado 
River,  280 

ARKANSAS 

Port  Logan  H.  Root*^  land  and  buildings 
appropriated  to  additionpl  hot^pital 
facilities,   104-105 

ARLINGTON      MEMORIAI.      AMPHI- 


See  CEliETEBIES 

ARMS 

See  Beabing  Abm^ 

ARMT 

See  Articles  of  War;  Miutaet  Acad- 
emy; National  Guard;  Selective 
Draft;  Veteran's  Bureau 

Air  service,  see  Aviation 

Aliens,  discharge  from  enlistment,  803 
note 

Animals,  see  Ilorsee,  infra 

Appropriations  for   support  of  army,  318 

Army  Nurse  Coupe  (female),  right  to  com- 
ipeneation    under    War    Risk    Ineuranoe 

Act,  328 
Armv  transports,  transportation  of  publif 
officers  and  employees  of  Porto  Rico^  319 
Chemical   warfare   service,   cost  of   trans- 
porting civilian  enwployees  and  materials 
for  manufacturing  activities.  SI 9 
Civilian  eTn.ployeee,  cost  of  transportation, 

how  paid,  319 
Claims  for  property  destroyed  in  military 
service 
Adiustment   of   claim    by   Secretary  of 

War  as  final,  22 
Af>propriation  for  payment  of  ckiims,  22 
Cajptured  property  as   subject   of   reim- 

bursemen<t,   22 
Circumetances  of  loss  authorizing  reim- 
bursement, 21 
Destruction     of     property     to     prevent 

capture  by  eneniv,  22 
Enlisted  men  entitled  to  reimbursement. 

21 
Nurses    (female)    entitled  to  reimburse- 
ment, 21 
Officers  entitled  to  reimbursement.  21 
Payment  of  claims  after  allowance.  22 
Payment    of    value    of    or    damage  to 

articles   destroyed   or   injured,   21 
Persons  entitled  to  reiniibursement.  21 
Repeal  of  prior  act  for  adjustment  and 

payment  of  claims,  22 
Replacing     in     kind     articles     lost    or 

injured,  21   ' 
Secretary  of  War  authorized  to  examine 

and  adijuet  claims,  22 
Time  for  presentation  of  claims,  22 
Clerks   at  headquarters    of   tactical   divi- 
sions, assignment  to  bureaus  iA     War 
Department  (prohibited,  SI 9 
Colors,  s>tandardA  and  guidone  of  demobil* 
ized  organizations,  disposition,  317 
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—  (Cont'd)  ^  I 

Deceased   memibers,    memorials    to   or   en- 
tombment   of    in    Arlington    Memorial 
Amphitheater,  16-17 
Deserters 

Exclusion  from,  citizenship,  402  note 
Induction      into     military     service     as 
essential    to    commission    of    Gffense, 
805   note 
Intent    as    essential    to    desertion,    804 

note 
Status   not  alTected  by   termination    of 
war,   60-70,   316 
Donations  of  animals     for  breeding  pur- 
poses, authority  of  secretary  of  war  to 
accept,   320 
Draft  law,  eee  S£X£cnvE  Draft 
Enlisted  men 
A^e  of  enlistment,  903  note 
Allowance  on  enlistment,  provision  for, 

repeal,  318 
Clothing  accounts,   regulations   for  set- 
tlement,    319 
Discharge,    effect    of    pending    prosecu- 
tions for  military  offenses,   803  note 
Discharge  of  aliens,  803  note 
Dinrharge  of  men  under  18  years  of  age, 

318 
Discharges  to  reduce  number  in  regular 

army,  318 
Instructors  in   vocational   training,   311 
Issuance    of    uniforms    after    discharge, 

provision  repealed,  310 
Minors,  enlistment  of,  803  note 
Xunuber  in  regular  army,  314s  318 
Transportation  on  discharge,  318 
Entombment     of     deceased     members     in 
Arlino:ton        Memorial        Amphitheater, 
16-17 
Flying  cadets,  nunvber  authorized,  318 
Fuel,  purchase  by  secretary  of  war,  319 
Hiorhwaye     in    military     reservation     and 
highways  used  principally  for  military 
purposes   not    placed   under    control    of 
Secretary     of     Agriculture     by     Federal 
Highway  Act,  05-96 
Horses 

Encouragement    of    breeding    of    riding 

horses,  320 
Transportation   of  mounts  belonging  to 
officers,    803   note 
Laborers     at     headquarters     of     tactical 
divisions,  afisignment  to  bureau  of  War 
Department  prohibited,  319 

Medical  Reserve  Corp*,  pay  and  allow- 
ances of  officers  and  nurses  in  army  hos- 
pitals,   318 

Memorial  to  deceased  members  in  Arling- 
ton Memorial  Amphitheater,  16-17 

Messengers  at  headquarters  of  tactical 
divisions,  assignment  to  bureaus  of  War 
Department  prohibited,  319 

Motor-propelled  vehicles,  purchase  re- 
stricted to  experimental  purposes,  319 

Nurse  corps,  see  Army  Kurse  Corps  (fe- 
male), supra 

Officer© 

Instructors    in    vocational   training,   311 


ABMT—  {Cont'd) 

Officers —  {Cont'd) 

Transportation  of  mounts  belonging  to 

officers,  80)3  note 
Transportation,   right   to   special    rates, 
728  note 

Ordnance  department,  cost  of  transfport- 
ing  civilian  employees  and  materials 
for  manufacturing  activities.   310 

Public  performances  for  benefit  of  soldiers 
or  veterans,  exemrption  from  adiniesion 
tax,  101 

Regular  -army,  number  of  enlisted  men, 
314,  318 

Riding  horses,  encouragement  of  breed- 
ing, 300 

8eacoast  fortifications,  cost  of  transport- 
ing civilian  entployees  and  materials, 
319 

Supplies,  purchase  of  fuel,  319 

Transportation  of  civil  employees  and 
materials,  appropriation  chargeable, 
319 

Transportation  of  troops,  liability  of  rail- 
road for  negligence,  803  note 

Transports,  see  Army  transports,  9upra 

Uniforms,  repeal  of  provision  for  issuance 
after  discharge,  319 

ITnknown  soldier  killed  in  World  War, 
burial  in  Arlington  Memorial  Amphi- 
theater, 17 

AFRE8T 

Hearing  on  arrest  without  warrant,  right 
to,  416  note 

ART 

Gifts  or  bequests  for  encouragement  of  art 
exempt  from  state  tax,  178 

artici.es  of  war 

Courts-martial,  see  Ooubts-mabtial 
Limi-tations   on    prosecution,   effect   of  ex- 
piration of  enlistment,  810  note 
Military  courts,  see  Ooubts-mabtial 
Military  prisoners   as  subject  to  military 

law,  806  note 
Persons  subject  to  military  law,  military 
prisoners,  806  note 

ASIATIC  BARRED  ZONE 

See  Immigbatioit 

ASSOCIATIOHS 

Acts  or  omissions  of  agents,  liability  under 
Future  Trading  Act,  6 

Bankruptcy  of  unincx>r.porated  companies, 
involuntary  proceedings,  340  note 

"  Corporation  "  in  Revenue  Act  as  includ- 
ing associations,  122 

"  Person  "  within  meaning  of  Future  Trad- 
ing Act,  6 

ATTACHMENT 

Bond  for  release  of  property  attached  In 
postal  suits,  344  note 

ATTORNEY  OENERAT 

Compensation  of  foreign  counsel  employed 
by  attorney  general,  233 
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ATTOBNET  GENERAI«— (Co^rd) 

Memtber  of  commission  for  enforcement  of 
Future  Trading  Act,  8 

Packers,  prosecution  for  violation  of  law, 
300 

Prosecution  of  proceedings  under  rent  regu- 
lation act  pending  at  termination  of  act, 
52 

Sale  or  exchange  of  live  stock  at  Leaven- 
worth penitentiary,  authorization,  263 

Stockyards,  prosecution  for  violation  of 
law,  300 

ATTORNETS  AT  ULW 

Disbarment,  obstruction  of  draft  as  ground 
for,  804  note 

AUDITORS 

Powers  and  duties  of  auditors  of  Treaaurv 
Department  transferred  to  General  Ac- 
counting Office,  61 

AITBITORS  OF  TREASURT 

Powers  and  duties  transferred  to  General 
Accounting  Office,  61 


BAILIFFS 

See  District  Courts 


AUSTRIA-HUNOART 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 

Claims  against,  retention  of  seized  property 
until  satisfaction,  69 

Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  46 

Retention  of  seized  property  until  satisfac- 
tion of  claims  against  Auntria-Hungarian 
government,  69 

War  with  United  States  terminated,  68 

automobh^es 

Tax  on  sale  or  lease  of  motor  vehicles  and 
accessories,  192 

AVIATION 

Aviation  stations,  taking  of  tide  lands, 
344  note 

Enlistment  of  flying  cadets,  numl>er  author- 
ized, 318 

BAH.  AND  RECOOKIZANCE 

Action  on  forfeited   lx>nd  or  recognizance, 

415  note 
Deposit  of  money  in  lieu  of  security,  415 

note 
Duty  to  admit  to  bail.  345  note 
Excessive  bail  prohibited,  848  note 
Habeas  corpus  to  review  findings,  415  note 
Hi8torica,l  review,  345  note 
Money  deposited   in  lieu  of  security,   415 

note 
Penalty  of  recognizance  remitted 

Construction  of  statute,  345  note 

Discretion  of  court,  345  note 

Penalty  alone  remitted,  345  note 

Time  of  applying  for  remission,  345  note 

Wilful  default,  345  note 
Kemission  of  penalty  of  recognizance,  see 

Penalty  of  recognizance  remitted,  supra 
Right  to  bail,  345  note 
Validity  of  bond  or  recognizance,  415  note  j 


Actions,  see   Suits  by   and   against 

rupts,  infra;  Trustee,  infra 
Acts  of  bankruptcy 
Corporation,  application  for  dimolution. 

348  note 
Corpora/tioDS,  acts  of  liquidating  commi»- 

sioners,  i348  note 
Preferential  transfers,  347  note 
Receiver  applied  for  or  appointed  **  be- 
cause of  insolvencv,"  348  note 
Adjudication 

Creditor's    right    in    voluntary    oa«e   to 

oppose  adjudication,  362  note 
Petition  to  revise  order  vacating  adjudi- 
cation, 368  note 
Refusal    to   set   aside   adjudication,   re- 
view, 368  note 
Vacating  judgment  pro  confesso,  362  note 
Administration  of  estate,  see  Estates,  infra 
Adverse  claims,  jurisdiction,  363  note 
Agriculturiflte   not  subject  to   involuntary 

proceedings,  349  note 
A]lon;ra.nce  of  claims,  see  Claims,  infra 
Appeals 

Allowance  or  rejection  of  claims,  368  note 
Bankruptcy     proceedings,     coutroversie* 
arising  in  bankruptcy  proceedings  dis- 
tinguished from  proceedings  in   bank- 
ruptcy, 366-367  note 
Circuit  court  of  appeals,  jurisdiction,  366 

note 
Decisions  appeala;ble,  366  note 
Discharge,    order   granting   or    refusing, 

368  note 
Rxclusiveness   of   remedy,   365-366  note, 
368  note 
Appraisal  and  sale  of  property 
Confirmation  of  sale,  396  note 
Sales  free  from  incumbrances,  396  note 
Setting  aside  sales,  306  note 
Arre.st  of  bankrupt 

Exemption  from  arrest,  351  note 
Imprisonment  as  included  in  word  "  ar- 
rest," 351  note 
Judgment  for  negligent  injury  «fl  debt, 

Sol  note 
Release  from  imprisonmnent  in  poor  debt- 
orfi  proceedings  under  state  law,   351 
nate 
Assets 

Contingent  assets,  value  on  question  of 

innolvency,  346  note 
Fair  valuation  on  determination  of  in- 
solvency vel  non,  346  note 
AsHignnient  for  benefit  of  creditors 
Discharge,  groimd  for  refusing,  369  note 
Right  to  exemption  not  affected  by,  350 

note 
Validity,  388  note 
Attachment,  lien,  380  note 
Attorney  for  creditorBy  right  to  extra  al- 
lowance, 397  note 
Attorneyn'  fees  tm  preferred  claim,  387  note 
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B AITKBUPTOT  ~  ( Con  t'd ) 
Bankrupt 

Arrest,  exemption  from,  351  note 
Examination    before    adjudication,     362 

note 
Examination,  waiver  of  privilege  a«  to 

self-incrimination,  351  note 
Persons  who  may  become  bankrupt8,  348 

et  8eq,,  note 
Preferaniial   transfer    as    act    of    bank- 
ruptcy, 347  note 
Books  of  account,  failure  to  keep  as  ground 

for  refusing  diflcharge,  357  note 
Business  of  bankrupt,  continuation  by  truA- 

tee,  347  note 
Circuit  court  of  appeals,  jurisdiction,  366 

note 
Claime 

Allowance  of  claim,  375  et  8eq.,  note 
Amendment  of  proof  of  claims,  377  note 
Amendment  of  proofs,  374  note 
Appeal   from  allowance   or  rejection    of 

claims,  368  note 
Attorney's  fees,  priority,  387  note 
Contracts  and  open  accounts  as  provable 

claims,  385  note 
Contribution  by  creditors  to  expense  of 

litigation  by  trustee,  387  note 
Conversation,    claim     for    as    provable, 

385-38«  note 
Coats  incurred  by  creditor  in  recovering 

funds    for    conmion    benefit,    right    of 

priority,  387  note 
Co»t8  of  obtaining  judgment  as  provable 

claim,  386  note 
Debts  provable,  385  note 
Disallowance  with   reservation,  375  note 
'Eml)ezzlement,    claim    for    as    provable, 

385-386  note 
Extension  of  time  for  filing  claims,  376 

note 
Filing  claims,  duty  of  referee,  375  note 
Larceny,  claim  for  as  provable,  385-386 

note 
Mianner  of  proof,  374  note 
Open   accounts  as  provable  claims,   385 

not'C 
Persons  entitled  to  prove  claims,  375  note 
Priority,  386  note 
Proof  and  allowance,  374-375  note 
Provable  debts,  385  note 
Renting  contracts  as  provable  claims,  385 

note 
Secured    claims,    determining    value    of 

securities,  376  note 
Street    cleaning    contracts    as    provable 

claims,  385  note 
Taxes  as  entitled  to  priori<ty,  386  note 
Time  for  proving  claims,  376  note 
United  States  Shipping  Board  Emergency 

Fleet  Corporation,  debt   to,   not   debt 

due  to  United  States,  388  note 
Wages  of  employees  as  preferred  claims, 

387  note 
Clerks,  filing  fees,  374  note 


~3  AlfKRUPTCT  —  ( Cont'd ) 
Codebtors  of   bankrupts 

Discharge  of  bankrupt  corporation  as 
releasing  individual  liability  of  officers 
and'  directors,  360  note 
Discharge  of  contractor  as  affecting  lia- 
bility of  surety  on  contractor's  bond, 
360  note 
Compositions 

Offer  at  meeting  of  creditors,  353  note 
Practice   in   cases   of   composition,   353- 
354  note 
Compromise 

Application  for  authority  to  compromise, 

368  note 
Consideration  for  compromise,  368  note 
Determining  advisability  of  compromise, 

368  note 

Juristliction  of  court,  368  note 
Xotice    to    creditors    of    proposed    com- 
promise of  controversy,  377  note 
Concealment  of  assets 

Defenses,   failure   of  trustee   to   qualify, 

369  note 

Ground  for  refusing  discharge,  359  note 
Trustee's  appointment,  proof  in  prosecu- 
tion for  concealment,  369  note 
Contempt 

Evasive  testimony,  372  note 

Violation   of   order   against   interference 

with  assets,  372  note 
Controversies   arising    in    bankruptcy    pro- 

c^eedings,  jurisdiction,  366  note 
Conversion,   liability   not    released   by   dis- 
charge, 360-361  note 
Corporations 
Acts  of  bankruptcy,  348  note 
Application    for    dissolution    as    act    of 

bankruptcy,  348  note 
Debts  of  officers  created  by  fraud,  etc., 

not  released  by  discharge,  361  note 
Discharge    of    corporation    as    releasing 

individual     liability     of     officers    and 

directors,  350,  360  note 
Domicil  of  corporations,  346-347  note 
1/iquidn.ting    commissioners,    acts   of,    as 

acts  of  bankruptcy,  348  note 
President's  right  to  oppose  petition  filed 

by  directors,  378  note 
Principal  place  of  business,  346-347  note 
Receivership  as  affecting  right  to  become 

voluntary  bankrupt,  349  note 
Receivei-ship  under  state  law,  397  note 
Voluntary   bankruptcy,  power  of  direct- 
ors, 348  note 
Voluntary    petition,    authorization,    378 

note 
Courts 

Ancillary  jurisdiction,  347  note 
Ancillary     jurisdiction     of     bankruptcy 

courts,  347  note 
Consent  to  jurisdiction,  364  note 
Equitable  jurisdiction,  34'6  note 
Exemptions,  determination  of  claims  to, 

347  note 
Jurisdiction  bv  consent,  364  note 
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BANKRUPTCY  —  ( Con  fd ) 
Courts— (Confd) 

Jurisdiction,  plfljce  of  doing  business  of 
corporation,  346  note 

Jurisdiction  to  reopen  estate,  347  note 

Ncnresident   partner,    jurisdiction   over, 
360  note 

Plenary  jurisdiction,  364  note 

Reopening  estate,  power,  347  note 

Summary  and  plenary  jurisdiction,  364 
note 
Creditors,  finding  as  to  status  of  petitioner, 

conclusiveness,  346  note 
Creditors'   meetings,   final  meeting,   neces- 
sity, 374  note 
Debts 

See  Claims,  supra 

Dischargeable  debts,  see  Discharge,  infra 
Destruction  of  property  as  ground  for  re- 
fusing discharge,  350  note 
Directors  of  corporations,  see  Corporations, 

supra 
Discharge 

Alteration   of   books   as   ground   for   re- 
fusal, 357  note 

Appeal  from  order  granting  or  refusing, 
368  note 

Application  for  discharge,  notice  not  re- 
quired, 359  note 

Codebtor's  liability  not  affected  by  dis- 
charge, 360  note 

Concealment    of    financial    condition    as 
ground  for  refusal,  357  note 

Concealment  of  property  as  ground  for 
refusal,  359  note 

Conversion  of  property,  liability  not  re- 
leased, 360-^361  note 

Corporate  officers,  debts  created  by  fraud, 
etc.,  not  discharged,  361  note 

Debts    not    affected    by    discharge,    360 
et  8eq.,  note 

Delay    in    applying    for    discharge    as 
ground  for  refusal,  356  note 

Destruction    of     cancelled    checks    and 
stubs  as  ground  for  refusal,  357  note 

Destruction   of  property  as  groimd  for 
refusal,  359  note 

Failure    to    keep    books    of    account    as 
ground  for  refusal,  357  note 

Fiduciaries,  debts  created  by  fraud,  etc., 
not  discharged,  361  note 

General    assignment   as   ground   for   re- 
fusal, 359  note 

Grounds  for  refusing  discharge,  356  note 

Historical  review,  354  note 

Judgment   for    negligent    injury    as    re- 
leased, 351  note 

Laches  as  ground  for  refusing  discharge, 
356  note 

Liability  for  obtaining  money  by  fraud 
not  affected  by  discharge,  360  note 

Misappropriation  of  funds,  liability  not 
released,  360  note 

Moral  obligation  as  supporting  promise 
to  pay  discharged  debt,  360  note 

Nondischargeability   of   debt   determined 
on  application  for  diBcharge,  360  note 


—  {Cont*d) 
Discharge —  {Oonfd) 
Notice  of  implication  not  reqwred,  351 

note 
Notice  to  creditors  of  application,  S77 

note 
Objections  to  discharge,  366  note 
Obtaining  credit  by  false  statement  as 

ground  for  refusing  discharge,  358  note 
Obtaining  money  or  property  on  falw 

statement  as  ground  for  refusal,  357- 

369  note 
Offenses   constituting  ground  for   refiu- 

ing  discharge,  356  note 
Officers  and  directors  of  corporation  af 

released  by  discharge  of  corporatioa, 

350  note 
Officers,  debts  created  by  fraud,  etc,  not 

discharged',  361  note 
Personal  injuries,  liability  not  released, 

360  note 
Refusal  of  discharge,  grounds,  356  note 
Removal  of  property  as  ground  for  re 

fusal,  359  note 
Revival  of  discharged  debt,  360  note 
Right  to  discharge,  35o  note 
Specification    of  objections  to  discharge. 

356  note 
Summary     jurisdiction     over     bankrapt 

after  discharge,  355  note 
Support  of   wife  or  child,  liability  not 

released,  361  note 
Wilful   and  malicious   injuries,  liability 

not  affected  by  discharge,  360  note 
Equity,  see  Courts,  supra 
Equity  rules,  as  governing  proceedings,  361 

note 
BIstate,  reopening,  347  note 
Examination  of  bankrupt 
Application  fbr  examination,  363  note 
Incriminating  evidence,  363  note 
Power  to  order  before  adjudication,  362 

note 
Exemptions 
Assignability  of  right  to  exemption,  350 

note 
Claim  of  exemption  as  essential  to  main- 
tenance of  right,  351  note 
Execution    creditor's    right    against   ez- 

empt  property,  350  note 
Homestead  exemptions,  351  note 
Homestead    purdiase    with    nonexempt 

funds,  350  note 
Jurisdiction   of   bankruptcy   court,    347 

note 
Mortgage  on  exempt  land,  374  note 
Recognition  of  federal  and  state  exemp- 
tion laws,  350-361  note 
iState    exemption    laws,    recognition   hy 

bankruptcy  court,  350-351  note 
Trustee's  power  to  set  aside,  374  note 
Voluntary  assignment  as  affecting  rigbt 

to  exonptions,  360  note 
Waiver  of  right  to  exemption,  350  note 
"  Fair  valuation  **  of  assets  in  determining 
insolvency,  346  note 


INDEX 


889 


—  iConrd) 

False  oath  as  ground  for  refusing  dis- 
charge, 356-357  note 

False  statement,  obtaining  money  or  prop- 
erty by /as  ground  for  refusing  discharge, 
357-3i50  note 

fVimiers  not  subject  to  involuii>tary  pro- 
ceedings, 349  note 

Fees 

Filing  fees,  374  note 
Beceiver's  fees,  374  note 

Fiduciaries,  debts  created  by  fraud  not 
released  by  discharge,  361  note 

Financial  condition  of  bankrupt,  conceal- 
ment as  ground  for  refusing  discharge, 
357  note 

Fractions  of  day  in  computing  time,  369 
note 

Fraud 

Bxemption  claim   as   affected   by   fraud, 

350  note 
Liability  for  obtaining  money  by  fraud 

not  affected  by  discharge,  360  note 
Obtaining  money  or  property  by  fraud 
as  ground  for  refusing  discharge,  357- 
359  note 

Fraudulent  conveyances 

Chattel    mortgage   not    reoorded   within 

four  months,  389  note 
General    assignment   made   within    four 

months,  388  note 
•Jurisdiction    of    bankruptcy    court,    397 

note 
Recovery  of  property  fraudulently  trans- 
ferred, 364  note 
Trustee's  right  to  set  aside,  396  note 

Garnishment  lien  of  garnishment,  389  note 

General  orders,  force  and  effect  of  general 
order  No.  6,  369  note 

General  purposes  of  act.  346  note 

Homestead,  see  Exemptions,  supra 

Husband's  liability  for  support  of  wife  not 
released  by  discharge,  361  note 

Insolvency 

Contingent  assets,  valuation,  34^  note 
"  Fair  valuation  "  of  assets,  346  note 
Jury  trial  in  involuntary  cases,  362  note 
Presumption   as   to  insolvency  prior   to 

adjudication,  362  note 
Solvent   person    as   voluntary  bankrupt, 

348  note 

Intervention,  discretion  as  to  allowance, 
361  note,  381  note 

Involuntary  bankruptcy 

See  Acts  of  bankruptcy,  supra 
Amendment  of  petition,  381  note 
Attachment   creditors,   petition   by,    379 

note 
Corporations,  349  note 
Creditors   entitled   to    file  petition,    379 

note 
Exceptions,  349  note 
Farmers,  purpose  of  exception,  349  note 
Insurance  companies  not  subject  to  ac^t, 

349  note 

Jury  trial  on  issue  of  insolvency,  362  note 
Mining  corporations,  349  note 


BANKRUPTOT—  {ConVd) 

Involuntary   bankru5>tcy —  (Cont'd) 
Xuiniber  of  creditors  required  to  join  in 

petition,  379-380  note 
Opposition  to  petition,  who  ntay  make, 

381  note 
"  Persons  engaged  chiefly  in  fanning  or 
the  tillage  of  the  soil,"  who  are,  349 
note 
Persons  subject  to  act,  349  note 
Petitioner,   conclusiveness   of   finding  as 

to  status  as  creditor,  346  note 
Petition,  form  and  contents,  380  note 
Petition,  who  may  file,  379  note 
Purpose  of  excepting  farmers  from   in- 
voluntary proceedings,  349  note 
Unincorporated  companies,   349  note 
Ihsues  of  fact 

Insolvency    prior    to    adjudication,    362 

note 
Jury  trial  on  question  of  insolvency,  362 
note 
Judgments 

Discharge    not    release   of    judgment   in 

action  for  fraud,  360  note 
Lien  of  judgment,  389  note 
Negligent  injury,  judgment  for,  as  debt 
released   by  disdiarge  in   bankruptcy, 
351  note 
Jury  trial 

Issue  of  insolvency  in  involuntary  cases, 

362  note 
Waiver  of  right  to  jury  trial,  362 
Liens 

Attachment  liens,  389  note 
Conditional   sale  void  under  local  stat- 
ute, 388  note 
Garnishment  liens,  389  note 
Judjgment  liens,  389  note 
Preservation  of  liens  given  in  good  faith, 

388  note 
Stay  of   proceedings  on  valid  lien,   352 
note 
Limitation  of  actions,  suits  by  trustee,  353 

note,  364  note 
Liquidating    commissioners,    see    Corpora- 
tions, 8upra 
Mining    corporations,     involuntary     bank- 
ruptcy, 349  note 
Misappropriation,  liability  not  released  by 

discharge,  360  note 
Moral    obligation,    promise    to    }>ay    dis- 
charged debt,  360  note 
Motive  for  voluntary  petition,  348  note 
Xegligipnce,  judgment  for  negligent  injury 
as  debt  released  by  discharge  in  bank- 
ruptcy. 351  note 
Xotice   of   application    for   discharge,    359 

note 
Offenses 

Concealment  of  assets,  prosecution,   369 

note 
Discharge  refused  for  offenses  pimishable 

bv  imprisonment,  356-357  note 
Making  false  oath,  advice  of  counsel  as 
defense,  369  note 
Officers  of  corporations,  see  CorporationSi 
supra 
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BANKRUPTCY  —  (Conrd) 
Parent's  liability  for  support  of  child  not 

released  by  discharge,  361  note 
Partnerahip 

Adjudication  against  firm  as  entity,  350 
note 

Nonresident   partner,    jurisdiction    over, 
350  note 

Petition  by  one  partner,  350  note 

Solvent  partner's  liability  as  affected  by 
bankruptcy  of  copartners,  350  note 

Surety  for  debts  of  firm,  liability  as  af- 
fected by  'bankruptcy  of  partners,  360 
note 
Perjury 

False  answer  on  examination  of  bank- 
rupt, 600  note 

Ground  for  refusing  discharge,  356-367 
note 
Personal  injuries,  liability  not  released  by 

discharge,  360  note 
Persona    engaged    chiefly    in    farming    or 

tillage    of    the    soil   not   subject   to   in- 
voluntary proceedings,  349  note 
Persons  who   may   become   bankrupts,   see 

Bankrupts,  supra 
Petition 

Amendment  in   involuntary  proceedings, 
381  note 

Corporations,  authorization  of  voluntary 
petition,  378  note 

Dismissal  of  petition,  381  note 

Form   and   contents    of   petition    in    in- 
voluntary proceedings,  380  note 

Involuntary    proceeding,    who    may    file 
petition,  370  note 

Opposing  petition,  378  note 

Opposing   petition    in    involuntary    pro- 
ceeding, 381  note 

Petitions  in  different  districts,  effect  of 
general  order  No.  6,  360  note 

Sufficiency  of  statements  in  petitioner's 
claim,  361  note 

Verification,  form,  361  note 
Petition  to  revise 

Exclusiveness  of  remedy,  365-366  note 

Review  of  order  to  vacate  adjudication, 
368  note 
Pleading 

Answer,  sufficiency,  361  note 

Disposal  of  case  on  failure  of  parties  to 
plead,  362  note 

Necessity  of  pleading,  361  note 

Time  to  plead,  361  note 

Verification  of  petition,  361  uQte 
Porto  Rico,  procedure  in,  711  note 
Preferences 

Act  of  bankruptcy,  effect  of  preferential 
transfer,  347  note 

Attorney's    fee,    retention    not    preferen- 
tial, 382  note 

Banking   transactions   as   creating  pref- 
erences, 382  note 

Conditional  sale  as  creating  preferences, 
381  note 

Diminution  of  estate  as  element  of  pref- 
erences, 383  note 

Elements  of  preference,  383  note 


—  (Conrd) 
Preferences —  {CfotU'd) 
Payment  as  creating  preference,  381-382 

note 
Persons  having  right  to  object  to  trans- 
fer, 347  note 
Reasonable  cause  to  believe  tram^uAion 

would  effect  preference,  383  note 
Recovery    of    voidable   preferences,   3S4« 

384  note 
State   statutes  as  affecting  preferential 

transfers,  381  note 
Suspicion  that  transaction   would  effect 
preference  held   insufficient,   384  note 
Transfer  of  property  as  creating  prefer- 
ence, 381  note 
Voidability  of  preferences.  383  note 
Preferred  claims,  see  Claims,  «upni 
Presumptions,  insolvency  prior  to  adjudica- 
tion, 362  note 
Priority  of  debts,  see  Claims,  supra 
Proceedings 

Answer,  sufficiency,  361  note 
Appearance,  necessity,  361  note 
Equity  rules  as  governing,  361  note 
Intervention,  361  note 
Petition,  sufficiency,  361  note 
Pleading,  necessity,  361  note 
Pleadings,  time  to  plead,  361  note 
Verification  of  petition,  361  note 
Promise  to  pay  discharged  debt,  validity. 

360  note 
Proof  and  allowance  of  claims,  see  Claims 

supra 
Purpose  of  act,  346  note 
Receivers 

Application   for   or   appointment  of  re* 
ceiver  "  because  of  insolvency  ''  as  act 
of  bankruptcy,  348  note 
Fees,  374  note 
Officers  of  court,  347  note 
Powers  and  duties  generally,  347  note 
Reclamation  proceedings,  302  note 
Referee 

Approval    of    trustee    selected,    372-373 

note 
Oontempts  before  referee.  372  note 
D«*t('i mining   status   of   alleged  secured 

cl«ime,  372  note 
Enjoining  suit  in  state  court,  372  note 
Jurisdiction    to   review   order   of   court, 

371  note 
Review  of  referee's  order,  371   note 
StenograpfaerF,       authorizing       emploT- 

ment,  372  note 
Summary  jurisdiction  as  to  claims.  372 

note 
Surcharging   trustee,    power   of   referee. 

371-372  note 
Turning  property   over   to  trustee,  372 

note 
Weight  of  referee's  findings  of  fact,  371 
note 
Removal  of  property  as  ground  for  refns- 

ing  discharge,  369  note 
Reopening  esUite 

Discretion   of  court,   347  note 
Petition,  form,  347  note 
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BANKRUPTCY  —  ( (7o9t  I'c/ ) 
Reopening  estate —  {Cont'd) 
Procedure,  347  note 
Review  of  order,  347  note 
Revival  of  di«eharged  debt,  360  note 
Sales,  see  Appraisal  and  sale  of  property, 

9Uf>ra 
Schedules 

Eixemptions  waived  by  failure  to  claim 

in  scfaedtiles  filed,  351  note 
Privilege  against  self-in<'rimination  not 
waived  by  filing  schedules,  351  note 
Self-incrimination,    privilege    not    waived 

by  filing  schedules,  351  note 
State  courts,  jurisdiction,  365  note 
Stay    of    proceedings,    see   Suits   1>y    and 

agftinst  bankrupts,  infra 
Stenographers,  foe  held  not  unreasonable, 

372  note 
Suits  by  and  against  bankrupts 

Application  to  state  court  for  stay,  352 

note 
Stay  as  dependent  on  dit^chargability  of 

debts,   352   note 
Stay  of  proceedings  on  valid  liens,  352 

note 
Stay  of  suits  against  bankrupts,  power 

to  grant,  351   note 
Substitution   of  trustee   as   plaintiff  in 

action  by  bankrupt.  353  note 
Suit    commenced    after    diFvhargp,    362 

note 
Suits  required  to  be  stayed,  351  note 
Support  of  wife  or  child,  liability  not  re- 
leased by  discharge,  361   note 
Taxes,   priority,   386  note 
Time,  fractions  of  day,  369  note 
Title   to  property 

Book  acounts  as  property,  300  note 
Conditional  sales,  effect,  3d4  note 
Contingent  interests  not  property  with- 
in meaning  of  act,  300  note 
Contractual    interests    and    obligations. 

394    note 
Defeai^ible   title  as  remaining  in   bank- 
rupt until  adjudication,  392  note 
Fquities,  trustee's  title  subject  to,     390 

note 
Exempt  property,  title  as  remaining  in 

bankrtrpt,  392  note 
Fire  insurance  policies,  394  note 
Incumbrances,  trustee's  title  subject  to, 

390  note 
Liens,    trustee's    title    subject    to,    300 

note 
Life  insurance,  effect  of  right  to  change 

beneficiary,  304-305  note 
Xataire  of  trustee's  title,  390  note 
Pledged  property,  394  note 
Property     retained     in     possession     of 

seller,  393  note 
Real  property,  interest  in.   393  note 
Reclamation   proceedings.   302  note 
Time  of  passing  of  title,  391  note 
Transfers   and    incumbrances   ineffective 

as  to  creditors,  303  note 
Trust  funds  and  deposits,   304  note 
Vested  interests  onlv  considered  by  act, 
390  note 


I   BANKRUPTCY— ( Cont'd) 

Transfer    by    bankrupt,    see    Preferences, 

9uprn 
Transfer  of  cases.  370  note 
Trustee 

Actions  by  trustee,  jurisdiction,  363 
note 

Actions  by  trustee,  limitation,  353  note 

Actions,  right  to  bring,  373  note 

Approval  by  referee  of  trustee  selected, 
372-373  note 

Continuation  of  bankrupt's  business, 
authorization  by  court,  347  note 

Creditors,    representation-  of,    379  note 

Exemptions,  power  to  set  aside,  374 
note 

Failure  to  qualify  as  defense  in  prose- 
cution for  concealing  assets,  360  note 

Limitation  of  actions,  364  note 

Pleading  in  action  by  trustee,  364  note 

Proof  of  appointment  in  prosecution  for 
concealment  of  assets,  360  note 

Recovery  of  preferential  and  fraudulent 
transfers,   364  note 

Refunding  money  received  through  mis- 
take, 347  note 

Rights  not  affected  by  state  laws,  373 
note 

Rights  of  trustee  greater  than  bank- 
rupt's rights,  373  note 

Sale  of  property,  3174  note 

Sale  of  property  not  in  fact  owned  by 
bankrupt,  refunding  price  paid,  347 
note 

Setting  aside  transfers  by  bankrupt, 
306    note 

'Substitution  as  plaintiff  in  action  by 
bankrupt,   363  note 

Surcharging,  power  of  referee,  371-372 
note 

Title  of  trustee,  see  Title  to  property, 
supra 

Title  superior   to   unenrolled   judgment. 
373  note 
Unincorporated     companies,     involuntary 

bankruptcy,   340  note 
Verification  of  petition,  361  note 
Voluntary  bankruptcy 

Adjudication,  creditor's  right  to  op- 
pose, 362  note 

Corporations,  348  note 

Dismissal  of  petition,  381  note 

Motive  as  immaterial,  348  note 

Persons  entitled  to  benefits  of  act,  348 
note 

Petition,  who  may  file,  378  note 

Solvency  of  petitioner,  348  note 
Waeres    of   emplovees   as   preferred   claim, 

387  note 
Waiver   of  exemptions,   350-351    note 
Wilful    and    malicioua    injuries,    liability 

not  released  by  discharge,  360  note 
Witnesses 

Examination  of  alleged  bankrupt  before 
adjudication,  362  note 

Purpose  and  scope  of  examination,  362 
note 
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See  Federal  Fasm  Loan  Act;  Fedesial 
Resebve  Banks;   National  Banks 

Advances  to  banks  'by  War  Finance  Oor- 
poration  for  agricultural  purposes,  28 

Loans  of  money  advanced  by  War  Finance 
Corporation,  rate  of  interest,  28 

Mutual  savings  banks,  exemption  from  in- 
come tax,  149 


Tax  on  sales  for  future  delivery,  see 
FuTUBE  Trading  Act 

BEAltnrO  ABMS 

Constitutional  provision  not  limitation  on 
states,  837  note 

BEIfGIUlC 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 

Am'bassador  extraordinary  and  minister 
plenipotentiary,  salary,  46 

BENETOIiEirr   OBGAHIZATIONS 

Exemption  from  income  tax,  149 


See  Tax  on  Bevebaoes 

BUXS  AND  XOTES 

Judgment  on  foreign  bill  payable  in  pounds 
sterling,  ascertainment  of  amount,  404 
note 

Stamp  taxes,  instnmients  required  to  be 
stamped,  207-208 

BUXS  OF  EXCEPTIONS 

Absence  of  judge,  632  note 
Amendment,  631  note 
Mode  of  signing,  632  note 
Observance  of  rules  of  court,  632  note 
Sign&ture,  necessity,  631  note 
Time  of  signing,  632  note 
What   constitutes   bill   of   exceptions,    631 
note 

BUXS  OF  HEAIiVH 

See  Health  and  Quarantine 

BUXS  OF  iuu>nro 

Carrier's    liability  as   warehouseman,   397 

note 
Delivery  of  goods  by  carrier 

Persons  entitled  to  receive  delivery,  398 

note 
Physical  "  possession  **  of  order  bill,  398 

note 
Right  to  deliver  to  true  owner  without 

bill,  399  note 
Surrender  of  bill  of  lading,  398  note 
Surrender  of  car  at  destination  to  an- 
other carrier  for   further  transporta- 
tion, 398  note 
Discrepancies  in  elevator  weights,  liability 

of  carrier,  399  note 
Draft  with  bill  of  lading  attached,  shipper 

not  hona  fide  purchaser,  399  note 
Flnlarging   description    in    bill,    effci't.    399 
note 


BILLS  OF  IiADINO—  {Cont'd) 

Forgery,  intent  and  presumption  as  to  in- 
tent, 40O  note 

Form,  397  note 

Fraud  by  agent  in  giving  strain^t  bill  in- 
stead of  order  bill,  400  note 

Loading  goods  by  carrier,  quantity  shipped, 
399  note 

Loading  of  goods  by  shipper,  discrepancies 
in  elevator  weights,  399  note 

Possession  of  order  bill  as  justification  for 
delivery  of  goods  by  carrier,  398  note 

Purpose  and  effect  of  Bills  of  Lading  Act, 
d97  note 

Quantity  of  goods  shipped,  ascertainment 
by  carrier,  399  note 

Straight  bill  fraudulently  given  by  agent 
instead  of  order  bill,  400  note 

Surrender  of  bill  on  delivery  of  goods,  398 
note 

Waiver  of  terms  of  bill,  399  note 

Warehouseman,  carrier's  liability  as,  307 
note 

BOARDS 

Federal  farm  loan  board,  see  Fesholal 
Fabm  Loan  Act 

BOARDS  OF  TRADE 

Ex^nption  from  income  tax,  150 
Meaning  of  term  in  Future  Trading  Act  6 

BOI.nflA 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

BOIXWOBM 

See  CoTTOir 

BONDED  WAREHOUSES 

See  Intoxicatino  Ltquobs 
Withdrawal  of  goods,  208 

BONDS 

Deposit  of  government   bonds    in   lieu  of 

sureties,  505  note 
Farm  loan  bonds,  see  Federal  Fabm  Loan 

Act 
Liberty  bonds  deposited  in  lieu  of  sureties, 

66i7  note 
Sureties,  deposit  of  government  bonds  in 

lieu  of,  301 

BOOKS  AND  PAPERS 

Departmental  records,  right  of  director  or 
assistant  director  of  budget  to  examine, 
60 

BOUNDARIES 

AJaska  and  Canada,  appropriation  for  ex- 
penses of  survey  and  maps,  67 

State  boundary  waters,  agreements  as  to 
jurisdiction,  286 


Ambassador    extraordinary    and    minister 
plenipotentiary,  salary,  46 

BROKERS 

Annual  occupation  tax,  196 
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BtTDOET 

See  National  Budget  System 

BUENOS  AIRES 

Pan-American   Postal  Congress  at  Buenos 
Aires,  263 

BUII^DINO     Ain>     I«OAN     ASSOCIA- 
TIONS 

Exemption  from  income  tax,  149 

Stam^ps  not  required  on  stocks  and  bonds, 

203 
8tock«    and    bonds    not    required    to    be 

stamped,  203 

BUXLDtNGS 

See    Public    Pbopebty,    Buildings    and 
Gbounds 


Envoy   extraordinary   and  minister   pleni- 
potentiary, salary,  46 

BUIiIiETINS 

See  Census 

BTJBEAU  OF  BUDGET 

See  National  Budget  System 

BUREAU       OF       ENOBAVINQ       AND 
PRINTING 

See  Public  Pkintino 

BUREAU  OF  INDIAN  AFFAIRS 

See  Indians 

BUREAU   OF   MARKETS   AND  CROP 
ESTIHATES 

Powers  and  duties,  3 

BUREAU   OF   MINES 

See  Minbbal  Lands,  Mines  and  Mining 

BUREAU  OF  ORDNANCE 

See  Navy 

BUREAU  OF  STATISTICS 

Powers  and  duties  transferred  to  bureau 
of  markets  and  crop  estimates,  3 

BURIAL  OF  DEAD 

See  Cemeteries 

BUSINESS  LEAGUES 

Exemption  from  income  tax,  150 


Tax  on  cabaret  performances,  101 

CADETS 

See  Miutaby  Academy 

CAIRO 

Salary  of  agent  and  consul  general,  47 

CALIFORNIA 

Compact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado  River, 
280 

CAMPAIGN    EXPENSES    PUBUCITT 
ACT 

See  Eleotionb 


CANADA 

Alien  resident  in  Canada  as  affected  by  act 

limiting  immigration,  107 
Boundary  line  between  Alaska  and  Canada, 

appropriation  for  expenses  of  survey  and 

maps,  67 

CANALS 

See  New  Yobk  Barge  Canal;  Panama 
Canal 

Property  acquired  from  United  States,  per- 
mission to  transfer  to  state  highway 
department,  100 

CANAL  ZONE 

District  court,  review  of  decisions,  624  note 
"  United  States  "  as  used  in  act  limiting 

immigration  held  not  to   include  canal 

zone,  106 

CAPITOL 

See  PtJBUc  Pbopebty,  Bihldings  and 
Gbounds 

CARMACK  AMENDMENT 

See  Intebstate  Commebce  Act 

CARRIERS 

See  Bills  of  Lading  ;  Fedebal  Control  op 
Tbanspobtation 

Carmack  amendment,  see  Intebstate  Com- 
mebce Act 

Connecting  carriers,  see  Intebstai^  Com- 
mebce Act 

Delivery  of  goods  by  carrier,  surrender  of 
car  at  destination  to  another  carrier  for 
further  transportation,  308  note 

IMscriminatory  rates,  see  Intebstate  Com- 
mebce Act 

Excess  charges,  interest  on  judgment  for, 
565  note 

Explosives,  transportation,  see  Explosives 

Free  passes,  prohibition  in  interstate  com- 
merce, 507  note 

Interest  on  judgment  for  excess  charges, 
565  note 

Prostitutes,  transportation  of,  see  White 
Slave  Tbaffig 

Rates  and  charges,  interstate  transporta- 
tion, see  Intebstate  Commebce  Act 

Rebates,   see   Intebstate  Commebce   Act 

Schedules,  see  Intebstate  Commebce  Aor 

Stamp  taxes  on  passage  tickets,  208 

Tax  on  mileage,  etc.,  proportionate  re- 
fundment as  to  tickets  and  books  only 
partially  used  before  Jan.  1,  19^,  184* 

Unjust  discrimination,  flee  Intebstats 
Oommkbce   Act 

Warehotiseman's  liability,  effect  of  bills 
of  lading  act,  397  note 

CARRTIKG  WEAPONS 

See  Beabing  Abms 


Approaches  to  national  cemeteries,  ex- 
penditures of  appropriations  for  main* 
tenance,  17 
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Arlington   Memorial  Ampliitheater 

Commission   to  recommend   tablets,    in- 
scriptions, interments,  etc.,  16 
Congressional    control    over    memorials 

and  entombments,   16 
Conspicuously      distinguished      military 
or  naval  service  as  test  of  right  to 
memorial,   16-17 
Depot  quartermaster  of  army  in  Wash- 
ington to  be  executive  aztd  disburriing 
officer  of  commission,  16 
Entombments     regulated     and     limited. 

16-17 
Interments   within    260    feet  from    me- 
morial prohibited,    16 
Proposed  memorials  subject  to  approval 

of  commission,  17 
Secretary   of    War    to    be   chairman    of 

commission,   16 
Time  prescribed  for  memorials  and  en- 
tombments,  16-17 
Exemption    of    cemetery    compani<*s    from 

income   tax,    149 
Railroads    in   national   cemeteries    prohib- 
ited, 17 
Unknown     American     who     Io$%t     life     in 
World    War,    burial    in    Arlington    Me- 
morial Amphitheater,  17 

CENSUS 

Bulletins  as  evidence.  400  note 
Bulletins,  authority  to  print,  400  note 
Enumeration     of    persons    in    army    and 
navy,  employment  and  comipensation  of 
officers  and  enlisted*  men,  18 
Fourteenth     Decennial     Census,     enumera- 
tors for  army  and  navy,   IS 
Suspension     of    unnecet^sary     work     other 
than    14th  census,   18 

OENTRAIi  AlCERICA 

Alien  resident  in  Central  America  as  af- 
fected "by  act  limiting  immigration,  107 

CERTIORARI 

Circuit  court  of  appeals,  certiorari  from 
supreme  court,  610  note 

District  of  Columbia  court  of  appeals, 
review  by  United  States  supreme  court, 
612  note 

Ordinances,  review  as  to  validity,  642 
note 

Review  of  judgment  granting  writ  of  pro- 
hibition, 643  note 

CHAMBERS   OF   COMMERCE 

Exemption  from  income  tax,  150 

CHARITIES 

See   American   National  Red  Cbosr 

Exemption  of  charitable  institutions  from 
special  tax  on  proprietors  of  theaters, 
public  exhibitions,  etc.,   197 

■Gifts  to  charity  exempt  from  estate  tax, 
178 

Public  performances  for  benefit  of  chari- 
table institutions,  exemption  from  ad- 
mlMion  tax,  191 


Admiralty  jurisdiction,  579  note 

CHATTEI«  MORTGAGES 

Copyright,    law   governing   mortgage,   413 
note 


See  CrsTOMs  Duties 


See  Army 

CHILD  LABOR 

Tax   on   cmplojTnent,   see   Intekxal   Rev- 
enue 

:;Hii.BRElf 

Immigration    of   children   of   citizens,    107 
Tax    on   employment   of    child    labor,   see 

iNTEBNAL    REVENUE 

Welfare  and  hygiene  of  maternity  and  in- 
fancy,  promotion,  90  et  acq. 

CHIUOREITS   BUREAU 

Sec  Health  and  Quarantine;  Labok  Dk- 

PABTMENT 


Ambassador  extraordinary  and  miniMer 
plenipotentiary,  salary,  46 

CHIlfA 

See    OlIINEflE    KXCLUBION 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 

American  convicts  and  insane  persons  in 
Cliina,  expense  of  maintenance,  49 

Chinese  secretary  and  assistant  secretary 
of  legation  to  China,  salary,  47 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

Estate  tax  on  property  situated  in  China, 
collection,   183 

Student  interpreters  to  legation,  salaries, 
47 

United  States  Court  for  China,  expenses 
of  judge  and  district  attorney,  231-232 

CHINESE  EXCLUSION 

Birth  in  United  States  a«  evidence  of  cit- 
izenship, 401  note 
Certificates  of  readmission,  402  note 
<itiisenship 

Birth  in  United  States  as  evidence  of 
citizenship,  401  note 

Burden  of  proof,  401  note 

Hearing  and  determination,  401  note 
Domicil,  status  acquired  by,  402  note 
Evidence   of    right    to   remain    in   United 

States,  402  note 
Jjaborers 

Definition,   402   note 

Prosecution  for  bringing  Chinese  labor- 
ers into  United  States,  401  note 

Wife  and  minor  children  bom  in  diina, 
401  note 
Merchants,  who  are,  402  note 
Readmission  oertiflcatet,  402  note 
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CHIinSSE  EXCIiUSION  -^{Canfd) 

Registration   of  Chinese  men  attached  to 
military   exipedition    against   Mexico    in 
1916,  1^20 
Return  certificate  as  determining  right  of 

reentry,  402  note 
Status  acquired   by  domlcil,  402  note 
Temiporary    admission    under    bond,       401 

note—--  - 
Wife  and  minor  children  of  Ohinese  lab- 
orer lawfully  admitted,  401  not« 

CIOABETTE  PAPERS 

See  Tdbacxx)  Tax 

CIGARETTES 

See  Tobacco  Tax 

CIGARS 

See  Tobacco  Tax 

CIRCUIT   COURT   OF  APPEAI.S 

Appeal  and  error 

Admiralty  cases,  600  note 

Appellate  jurisdiction  generally,  507 
note 

Criminal   cases,  600  note 

Finality  of  judigment  or  decree  ap- 
pealed from,  598  note 

Future  Trading  Act,  order  on  motion  to 
enforce,  9 

Injunction,  ap>peal  from  order  refusin<r 
dissolving  or  refusing  to  dissolve,  601 
note 

Interlocutory  orders  not  appealahl<e. 
598  note 

Jut^ments  and  decrees  appealable,  598 
note 

Mandamus  in  aid  of  appellate  jurisdic- 
tion, 598  note 

Orders  refusing  to  designate  or  sub- 
nending  or  revoking  designation  of 
board  of  trade  as  "  contract  market  ", 
8 

Order  UTider  packers  and  stockyards 
act,    292-293 

Patent  cases,  600 

Receiver,  appeal  from  appointment,  601 
note 

Time  of  taking  appeal,  601  note 
Assignment  of  errors,  Aling;,  638  note 
Canal   Zone   district  court,  review  of  de- 
cisions, 624  note 
Cases  reviewable,  600  note 
Oertifyinj?    questions    to   supreme    court, 

610  note 
Certiorari    from  supreme   court,   610  note 
District    of    Oolumibia    court    of    appeals, 
jurisdiction  under  packers  and  stock- 
yards act,  293 

Dismissal  of  bill  as  to  one  of  items,  599 
note 

Dismissal  of  suit  for  want  of  capacity 
in  plaintiff  to  prosecute,  699  note 

Final  decree,  what  is,  598  note 
Final  and  interlocutory  decisions 

Finality  as  test  of  appealability,  598 
note 

Injunction,  598  note 


error, 


CIRCUIT      COURT      OF      APPEAI«S — 

iConfd) 
Final  and  interlocutory  decisions — (Cont'd) 
Interlocutory  orders,  598  note 
Intervention  and  interpleader,  598  note 
Judicial  sales,  598  note 
Order  for  return  of  seized  property,  599 

note 
Patent  infringement,  599  note 
Removal   of  defendants  to  another  dis- 
trict, 599  note 
Reversal     and     remand     of     cause     of 
Hawaii  Supreme  Court,  599  note 
Interlocutory  orders,  see  Final  and  inter- 
locutory  judgment*   and   decrees,   supra 
Jurisdiction,  see  Appeal  and  error,  supra 
Jurisdiction,   see   Final   and  interlocutory 

judgments   and   decrees,   aupra 
Modification   of  judgment  on   appeal,   641 

note 
Porto  Rico  district  court,  review  of  de- 
cisions,  599-600  note,  607  note 
Preferred  causes 
Appeal  from  order  made  under  packers 

and  stockyards  act,  292 
Appeals  from  orders  refusing  to  desig- 
nate or  suspending  or  revoking  desig- 
nation of  board  of  trade  as  "contract 
market  ",  8 
Stay  of  proceedings,  601  note 
Time  lor  taking  appeal  or  writ  of 
637-638  note 

CIRCUIT  COURTS 

See  CiBcuiT  Court  of  Appeals 

CIRCUSRS 

Definition  of  circus,  197 

Special  tax  on  proprietor.  197 

Tax:  paid  in  one  state,  territory  or  District 
of  Columbia  not  to  ex^npt  exhibitions 
from  tax  in  another  state,  territory  or 
District  of  Columbia,  197 

CITIZENSGOIP 

See  Chinese  Exclusion;  Naturauzation 
Alien  wife  of  alien  husband,  403  note 
Deserter   from   army  denied  admission   to 

citizenship,  402  note 
Marriage  of  American  woman  to  resident 

foreigner,  403  note 

CrVTC  I«RA.OUES 

Exemption  from  income  tax,  150 

CIVIL    REURF    OF    SOLDIERS    AMD 
SAILORS 

See  Soldiers'  and  Sailors'  Civil  Relief 
Act 

CIVIL  RIGHTS 

Conspiracy  to  deny  civil  rights,  681  note, 

690  note 
Negroes,  exclusion   from   jury  on    account 

of  color,  403  note 

CIVIL   SERVICE 

Accountants  in  General  Accounting  Office, 

examinations,  64 
Employees  of  Bureau  of  Budget  placed  im- 

4er  civil  service  law,  59 
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CIVIL  SERVICE  —  ( Oonfd ) 

Ehnployeefl  of  Rent  Commission  of  District 
of  Columbia  51 

Hospitals,  employees  to  prepare  plans  for 
additional  hospital  facilities,  104 

Retired  employees  employed  in  postal  serv- 
ice, right  to  retired  pay,  262-263 

Retirement  of  employees  in  civil  service, 
appropriation  for,  20-21 

CliAlMS 

Assignment,  railway  company  succeeding 
to  claims  of  another  by  consolidation, 
403  note 

False  claims  against  government,  criminal 
offense,  690^91  note 

Payment  of  claims  or  accounts  adjusted  by 
General  Accounting  Office,  62 

Priority  of  debts  due  United  States 
Income  tax,  403  note 
Receivers,  liability  for  income  tax,  403 
note 

Private  property  of  officers,  enlisted  men 
and  nurses  destroyed  in  military  service, 
reimbursement  authorized,  21-22 

Settlement  and  adjustment  in  General  Ac- 
counting Office,  62 

Sureties  paying  claims,  rights  of,  403  note 

War  contracts,  reimbursement  for  losses 
on,  264 


CULYTON  ACT 

Federal     Trade     Commission 
guished,  523  note 


•Act    distin- 


CI.EBXS  OF  COURTS 

Appointment  of  clerks  of  district  court,  231 

Compensation  of  clerks,  deputies  and  as- 
sistants serving  as  Unit«i  States  com- 
missioners, 233 

Fees,  deposit  to  secure,  567  note 

Gratuities  from  litigants,  effect  of  accept- 
ance, 233 

Salary  provided  in  lieu  of  fees,  231 

OLOm  ON  TITLE 

Joinder  of  nonresident  defendants,  506  note 

CLUBS 

Income  tax,  exemption,  150 
Tax  on  dues  and  fees,  192 

COAL 

See   Food    and    Fukl;    Mimiiiui.   Lands, 

Mines  and  Mining 
Reservations  in  patents  for  public  lands, 

268-269 
Transportation    by   railroad    interested    in 

mine  prohibited,  508  note 

COAST  AND  GEODETIC  SURVEY 

Assistant  director,  designation  by  Secre- 
tarv  of  Commerce,  23 

* 

COAST  GUABD 

Turning  Coa»t  Guard  back  to  Treasury 
Deputment,  validity  of  presidential 
order,  440  note 


COINAGE,       MINTS       AND       ASSAY 
OFFICES 

Dies  for  counterfeiting,  possession  as  crime, 
824  note 

Value  of  foreign  coins,  amendment  and  re- 
peal of  statutes,  23  note 

Value  of  f<Mreign  coins,  bow  ascertained, 
42-43 

COLLISIONS 

Anchored  vessels 
Burden  of  proving  fault,  405  note 
Collision  not  to  be  anticipated,  405  note 
Collision  with  vessel  in  chaige  of  tiigs, 

fault,  408-400  note 
Duty  of  anchored  vessel,  405  note 
Duty  to  avoid  collision,  405  note 
Sound  signals,  duty  to  give,  406  note 
Danger,  rules  for  avoidance,  408  note 
Ferry  boats  operating  near  ships,  407  note 
Fog,  see  Weather  ocmditions,  infra 
Lights 

Colliding    vessels    without    lights    held 

mutually  at  fault,  400  note 
Flare  up  lights,  propriety  of  using,  406 

note 
Scows,  lights  on,  409  note 
Lookout 

Failure  to  maintain,  404  note 

Neglect  to  maintain  lookout  not  to  be 

exonerated,  400  note 
Negligence  in  not  maintaining  lookout, 

404  note 
Position  of  lookout,  404  note 
Kelief  of  lookout  from  other  duties,  400 

note 
Tug  with  barge  in  tow,  405  note 
Mutual  fault  in  failing  to  take  proper  pre- 
cautions, 405  note 
Narrow  channels 

Keeping  to  starboard  when   "  safe  an 

practicable,"  407-408  note 
Upper  New  York  harbor  as  narrow  chaa* 
nel,  408  note 
Overtaking  vessels 

Evidence  as  to  status,  404  note 
Mutual  fault,  407  note 
Precautions,  effect   of   failure  to  observe, 

404  note 
Sailing  vessels,   see   Steering  and   sailing 

rules,  infra 
St.  Clair  Flats,  collision  in,  405  note 
Signals 

See  Lights,  supra 

Anchored    vessel,    duty    to    give    sound 

signal,  406  note 
Colliding    vessels    without    lights    held 

mutually  at  fault,  400 
Failure  to  act  on  signals,  406  note 
Lights  on  scows,  400  note 
Sound  signals,  see  Signals,  supra 
Speed 

Evidence  of  speed  in  fog,  405  note 
Full  ^>eed  in  fog  as  negligence,  404  note 
Liability  for  failure  to  lessen  speed,  4M 

note 
Moderate  speed   in   fog,  applicatioii  of 
Article  to  sailing  voMslt,  404  iiott 
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COIXI8ION8  -'{Cont'd) 
Speed  — {Cont'd) 

Moderate   speed    in   thick   weather,   406 

note 
Steamship    colliding   with    sailing   veaeel, 

presumption  of  fault,  407  note 
Steering  and  sailing  rules 

Avoidance  of  danger,  408  note 
Burdened  vessel,  risk   assumed  by,  407 

note 
Change  by  agreement,  407  note 
Ferry  boats   operating  near   ships,   407 

note 
Meeting  vessels  to  pass  on  port  side  of 

each  other,  400  note 
Mutual  fault,  406  note 
Privileged  vessel,  duty  of,  407  note 
Privileged  vessel  to  keep  course,  404  note 
Proper   precautions,   duty  to  take,   404 

note 
Sailing    vessel    colliding    with    steamer, 

presumption  of  fault,  407  note 
Sailing  vessels,   moderate   speed   in   fog, 

404  note 
Signals,  failure  to  act  on,  406  note 
Steamer  and  schooner  approaching,  404 

note 
Steamers    crossing,    change    of    steering 

rules  by  agreement,  407  note 
Steamers,  duty  to  keep  out  of  way  of 

sailing  vessels,  404  note 
Steamers   passing  each   other,   effect   of 

inconsistent  pilot  rules,  40^  note 
Vessel  required  to  keep  out  of  way,  at- 
tempt to  cross  bow  as  fault,  407  note 
Vessels   running  in  same  direction,  407 

note 
Upper  New  York  harbor  as  "  narrow  chan- 
nel ",  408  note 
Vessels    at   anchor,    see   Anchored  vessels, 

supra 
Weather  conditions 
Full  speed  in  fog  as  negligence,  404  note 
Moderate    speed    in    thick    weather,   404 

note,  406  note 

COIiOMBIA 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

COLORADO 

Colorado  River,  apportionment  of  waters 
between  certain  states,  280 

Compact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado  River, 
280 

Desert  lands,  application  of  act  of  March 
3,  1877,  for  sale  of  desert  lands,  268 

Grand  River,  name  changed  to  Colorado 
River,  280 

COMBINATIONS 

See  Trade  Combinations  and  Tbusts 


See  Intebstate  Oommfbce  I 

Advance  by  War  Finance   Corporation  to 

promote  commerce  with  foreign  nations, 

30 

29 


COMMERCE  DE^ABTMENT 

Purchases   from   continent  funds   applica- 
bility of  R.  S.  I  3683,  23 

COMMISSIONEBS 

See  United  States  Oommissionebs 

COKBOJNITT  CHESTS 

Exemption  from  income  tax,  1^0 

COMPTROIXER    OENERAI.    OF    THE 
UNITED  STATES 

See  General  Aocountino  Office 

COMPTROIXER  OF  CURRENOT 

See  Tbeasubt  Depabticent 
Information  to  aid  War  Finance  Corpora- 
tion, duty  to  furnish,  30 

COMPTROIXER  OF  TREASVRT 

Auditors'  powers  and  duties  transferred  to 

General  Accounting  Office,  61 
Office  abolished,  60 

CONDEMNATION  PROCEEDINGS 

See  Eminent  Domain 

C  ONFERENCES 

International    conferences,    limitation    on 
character  of  eicpenditures,  49 

CONFORMITY  ACT 

''As  near  as  may  be  ",  628  note 

Bills  of  exceptions,  629  note 

Construction  of  conformity  act,  628  note 

Costs  and  fees,  620  note 

Criminal  cases,  629  note 

Demurrers,  630  note 

Discretion  given  to  courts,  628  note 

Equity  jurisdiction  as  affected  by  act,  629 

note 
Judgments     and     proceedings     subsequent 

thereto,  629  note 
Jurisdiction  of  federal  courts  as  affected 

by  act,  628  note 
Limitation  of  actions,  629  note 
New  trials,  motions  for,  629  note 
Nonsuit,  629  note 
Parties,  630  note 
Pleadings,  630  note 
Writs  and  processes,  630  note 

CONGRESS 

Control  over  memorials,  etc.,  in  Arlington 

Memorial  Amphitheater,  16 
Election   of   senators   and    representatives, 

power  of  congress  over,  819  note 
Election   of  senators,   application   of   Cor- 
rupt Practices  Act  to  election  by  popu- 
lar vote,  868  note 
House  of  Representatives,   index  to  daily 
calendar   to  be   printed   on   Monday   of 
each  week,  25 
Joint  reeolutions 

Committee   appointed  to   reorganise   ad- 
ministrative   branch    of    government, 
24-25 
I        Relief  of  depression  in  agricultural  sec 
'  tions,  26 

Tennination  of  war  with  Germany  and 
'  Atistro-Hungary,  68 
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CONaBESS  —  ( Cont'd ) 
Taxing  power,  see  Taxation 
War  power,  duration,  44ft  note 
War,  power  to  declare,  825  note 

CONGRESnOXAI.  MEPAI.  OF  HONOR 

Award  to  unknown  British  and  French 
soldiers  buried  in  Westmineter  A»)bey 
and  in  the  Arc  de  Triomphe  respectively, 
316 

CONNECTICUT 

District  of  Connecticut 
Aocomsnodations  provided  for  court,  234 
Establishment  of  district,  234 
Place  of  holding  court,  234 
Terms  of  court,  234 

CONNECTING  CABBIERfl 

See  Interstate  Commerce  Act 

CONSCIENTIOUS  OBJECTORS 

See  War  Bisk  Insxtraitce 

CONSOUBATION  OF  CAUSES 

Appealability  of  order,  631  note 
Contempts    for    violating    injunction,    631 

note 
Discretion  of  court,  630  note 
£^ect  of  consolidation,  630  note 
Power  of  court,  630  note 
Propriety   of   consolidation,   630  note 
Punpose  of  consolidation,  630  note 

CONSFIRACT 

See  Seditious  Conbfiract 

Bribery  of  United  States  officer,  606  note 

Definition,  602  note 

Evidence,  6M  note 

Indictment,  693  note 

Offense  a^inst  United  States,  conspiracy 

to  commit,  601  note 
Overt  act,  692  note 
Trial,  605  note 
Venue,  603  note 

CONSTITUTION 

Amendments,  834-835  note 
Duty  of  secretary  of  state  as  to  amend- 
ments, 781  note 

CONSUXS 

See  Diplomatic  and  Consular  Officers 

CONTSMPT 

Aicts  constituting  contempt,  621  note 
Consolidation   of   trial*   for   violating   in- 
junction, 631  note 
Criticising  correctness  of  judicial  decisions, 

620  note 

Disobedience   of   injunction    in   patent   in- 
fringement suit,  686  note 
HabcAs  corpus  to  review  proceedings,  451 

note 
Ihjvnction   or    information    not    essential, 

637  note 
Lett»T»  relating  to  litigation  ae  contempt, 

621  note 

Pofrer  to  punish,  621  note 
Review  of  proceedings,  643  note 
Trhh  mode  of  proceeding,  637  note 


CONTRACT  MARKETS 

See  Future  Trading  Act 

CONTRACTS 

See  Impairment  of  Obligation  of  Con- 
tracts; Public  Contracts 
Admiralty  jurisdiction,  579  note 
Government  contracts  as  defense  to  non- 
•performance  of  contracts  with  individ- 
uals, 800  note 

CONVICTS 

See  Prisons  and  Prisoners 

Americant  convicts  in  foreign  countries, 
appropriations  for  expense  of  mainte- 
nance, 49 

COPYRIGHT 

Accounting,  see  Injunctions  and  accounting, 

infra 
Aliens,  right  to  obtain  copyright,  411  note 
Assignment  of  motion  picture  rights,  413 

note 
Catalogues  as  subject  of  copyright,  410  note 
Co-authors   taking   copyright  in  name  of 

one,  410  note 
Damages   for    infringement,   discretion   of 

judge,  412  note 
Disc  records,  410  note 
District  courts,  jurisdiction   in   copyri^t 

cases,  560  note 
Foreign  books  previously  published  abroad, 

410  note 
Infringement 

Damages    as   discretionary    with   judge, 
412  note 

Injunction  and  accounting,  412^-413  note 

JTurisdiotion  of   infringement  suits,  580 
note 

Pleading,  412  note 

Remedies,  421  note 

Seizare  of  copies,  412  note 
Injunctions  and  accounting 

Administrator's  right  to  sue,  413  note 

Appellate  review,  413  note 

Colorable  imitation  of  play  enjoined.  412 
note 

Complaint  required  to  show  title,  413 

Decree   in   another   district,   effect,    413 
note 
Jurisdiction  in  copyright  cases,  580  note 
"  lifonufactured  *'  goods,  disc  records,  410 

note 
Mortgage  of  copyright,  413  note 
Motion  picture  rights,  assignment,  413  note 
Musical    compositions,    disc    records,    410 

note 
Partnership,  right  to  obtain  copyright  in 

firm  name,  411  note 
Persons  entitled  to  obtain  copyright 

Aliens,  411  note 

Partnership,  411  note 
Pleading  in  infringement  suits,  412  note 
Renewal 

Disposition  of  right  by  will,  411  note 

Eadsting  copyrights,  persons  entitled  to 
renew,  411-412  note 

Notice  of  copyright  after  renewal  by  ex- 
ecutor, 411  note 

Persons  eotitlsd  to  r«new,  411  nots 
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COPTRIOHT  —  ( Cont'd ) 

Seizure  of  infringed  copies,  412  note 

Subjects  of  copyright 

Books    previously    published    abroad    in 

foreign  language,  410  note 
Trade  catalogues,  410  note 
Trade-mark  directory,  411  note 

Trade  catalogue  as  sfulbject  of  copyright, 
410-411  note 

Trade-mark  directory  as  subject  of  copy- 
right, 411  note 

CORN 

Tax  on  sales  for  future  delivery,  see  Fu- 
TUBE  Tbadino  Act 

CORNEBS 

Preventing  cornering  of  grain,  7 

0OBPORATION8 

See  War  Tithance  Oorpobatton 

Acts  or  omissions  of  officers  or  agents,  lia- 
bility under  Future  Trading  Act,  6 

Bankruptcy  of  corporations,  see  Bank- 
ruptcy 

Bond  and  other  corporate  obligations,  205- 
206 

Capital  stock 
Pledge   of  stock  not  mibject   to   stamp 

taxes,  206 
Proxy  to  vote  shares,  stamp  tax,  208 
Stamps  attached  to  stock  book  and  not 

to  certificates  on  original  issues,  206 
Stamp  tax  on  sales  and  transfers,  206 
Stamf)  tax  on  stock  certificates,  original 

issue,  206 
Transfer  to  broker  for  sale  not  subject 
to  stamp  taxes,  206 

Capital  stock  tax,  196 

Charter  as  contract  with  state  protected 
from  inkpairment,  827  note 

Consolidation,  succession  to  claims  of  con- 
solidated companies  against  government, 
403  note 

Definition  of  term  in  Revenue  Act,  122 

Domestic  corporation,  meaning  of  phrase 
in  Revenue  Act,  122 

Federal  corporations,  jurisdiction  of  actions 
•by  or  against,  573  note 

Foreign  corporation,  meaning  of  phrase  in 
Revenue  Att,  182 

Officers  and  emiployeee  as  persons  within 
Internal  Revenue  Act,  212 

Personal  service  corporations,  see  Income 
Tax 

Personal  service  corporation,  meaning  in 
Revenue  Act,  123 

"  Person  "  within  meaning  of  Future  Trad- 
ing Act,  6 

"  Person  ''  within  meaning  of  Revenue  Act, 
122 

Pifoxy  to  vote  at  corporate  election,  stamp 
tax  imposed,  208 

Stock,  see  Capital  sitock,  supra 

Taxation  of  capital  atock  tix*  196 

Taawtlon  of  Isooibm,  see  Iirooxi  Tax 


OOBRUPT  PRACTIOB8  ACT 

See  KLEcnoNs 

COSTA  RICA 

Envoy  extraordinary  and  minister  plenipo- 
tentiaiy,  salary,  46 

COSTS 

Apportionment,  413  note 

Disclaimer,  failure  to  file  ns  affecting  costs, 

413  note 
Final  hearing  in  equity  or  admiralty,  413 

note 

COTTOK 

Pink   bollworm,   reimbursement   of   states 
for  exipenses  in  eradicating,  4-5 

COTTON  FUTURES 

See  Internal  Revbnub 

COUNCn.  OF  KATIONAI^  BEFCMSB 

Highway  powers  transferred  to  Secretary 
of  Agriculture,  95-06 

COUNTERFEITING 

See  Penal  Laws 

Possession    of    counterfeiting    implements, 
703  note 

COURT  OF  CliAIMS 

Allegiance  of  claimant,  necessity  of  proof, 

602   note 
Appeals  to  Supreme  Court,  611  note 
Concurrent      jurisdiction      with      district 

courts,  002  note 
Contracts,  claims  founded  on,  602  note 
Interest  on  claims  not  allowed,  when,  236 
Jurisdiction,  claim  for  taxes  illegally  as- 
sessed or  collected,  235 
lx)yalty  of    claimant,   necessity   of   proof, 

602  note 
Xew  trial,  discretion  as  to  allowance,  602 

note 
Ownershiip  of  seised  property,  602  note 
Seised    property,    ownership   at   time    of 

seizure,  602  note 
Tort    liability    against    government,    624 

note 
Torts,  claims  sounding  in,  602  note 
War  claims,  602  note 

COURTS 

**^ee  CmcuiT  Ooubt  op  Appeals;  Odubt  op 
Claims;  DisTBicrr  Coubts;  Hawaii; 
SuFBEME  Ooubt 

District  courts  of  Alaska,  see  Alaska 

COURTS-MARTIAL   (ARKT) 
See  Abtioles  of  Wab 

Number  of  officers,  807  note 
Com'position 

Officers   of   United    States   Guards,    807 

note 
Retired    officers,    806   note 
Delivery  of  offenders  to  civil  authorities. 
807  note 

Dismissal  of  officer  by  president  witJiout 
trial,  809  note 

Due  pror*»iiR  of  law  by  court-martial  sen- 
tence, 844  not« 
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COURTS-MARTIAI«  iABLMYy -^{Cont'd) 

Former  jeopardy,  offense  prosecuted  un- 
der another  article,  808  note 

General  court-martial,  power  to  appoint, 
807  note 

Habeas  corpus  to  review  judgment,  451 
note 

Jurisdiction 

Marines   detached   for   military   service, 

806  note 
Military  prisoners,  806  note 
Persons    subject   to    military    law,    806 
Lote 

Marines  detached  for  military  service  as 
triable  by  court-martial,  806  note 

Military  prisoners  triable  by  court- 
martial,  806  note 

Murder  committed  in  time  of  peace.  807 
note 

Power  of  congress  to  provide  for  trials  by 
court-martial,   825   note 

Procedure,   807   note 

Review  of  proceedings  by  civil  courts.  806 
note 

CREDITORS'  BII.Ii 

Interest  on  judgment,  when  aJlowpil,  565 
note 

Penalty  for  rebaten  by  carrier,  enforce- 
ment, 520  note 

CRIERS 

See  DiHTBicr  Coitrts 

CRIMES 

Termination  of  war  with  Germany  as 
affecting  liability  to  punishment  for  cer- 
tain crimes,  316 

CRIMIir AL  LAW 

See  Penal  Laws 

Aliens  entierin^  or  leaving  country  during 

war,  420  note 
Arrest  without  warrant,  416  note 
Bail,  deposit  of  money  in  lieu  of  security, 

415  note 
Cruel  and  unusual  punishment  prohibitetl, 

848  note 
Espionage 

Acquittal  and  conviction  under  ftepnratc 
counts,  410  note 

Conspiracy  to  violate  law.  419  note 

Oonatitutfonality  of   act,  417  note 

Defenses,  418  note 

"Enlistment"  defined,  417  note 

Evidence,  418  note 

Exclusion     of     offending    matter     from 
mails,  420  note 

False   reports,   etc..    language   not   pro- 
tected by  constitution,  417  note 

Indictment,  417  note 

Instructions,  419  note 

"Military  forces"  defined,  417  note 

Offenses  involving  moral  turpitude,  417 
note 

Questions  for  jury,  419  note  - 

"Recruiting"  defined,  417   note 

Variance,  419  note 

Wilfully  obstructing  recruiting  or  en- 
listment service,  417  note 


CRIMINAI.  ULW— (Con^ci) 

Ehccessive  fines  prohibited,  848  note 
Follovnng  state  practice,  414  note 
Former  jeopardy,  see  Twice  in  Jbdpaxdt 
Immunity   against  self-incrimination,   MS 

note 
Indictment 

Consolidation   of   indictments,   416   note 

Date,  error  in,  416  note 

Election  of  counts,  416  note 

Joinder  of  offenses,  416  note 

Separate   punishment   for   each    offensr, 
416  note 

Time  of  commission  of  offense,  416  note 

Variance,   416  note 
Indictment    or    presentment    essential    to 

prosecution,   842  note 
Jeopardy,  see  Twice  m  Jeopardy 
Jurisdiction,      offenses      against      United 

States,  415  note 
Limitation  of  prosecutions  for  offeoseft  not 

capital,  33 
Mails,  offenses  against,  see  Postal  Sbbvtce 
Place  of  trial 

Crimes    committed    on    high    seas,    595 
note 

Offenses  begun  in  one  district  and  oom- 
pleted  in  another,  595  note 
PoHtal  offenses,  see  Postal  Sebyicie 
Preliminary  examination,  415  note 
Removal  of  accused  to  trial  district.  415 

note 
Right  to  jury  trial,  830  note 
Rights  of  accused 

Accusation    by    indictment    or    informa- 
tion, 842  note 

Confrontation  with  witnesses,  847  note 

Information    in    nature    of    accusation, 
847  note 

Place  of  trial,  846  note 

Self-incrimination,     protection     against, 
843  note 

Speedy  and  public  trial,  846  note 

Trial  by  jury  of  vicinage,  846  note 
Self-incrimination,     immunity    from,     W3 

note 

CROP  ESTDIATES 

See  AoRicuLTtJHE 

CRUEI.TT 

Gifts  and  bequests  for  'prevention  of 
cruelty  to  children  or  animals  exempt 
from  estate  tax,  178 

Public  performance  for  benefit  of  societiefi 
for  prevention  of  cruelty  to  children  or 
animals,  exemption  from  admission  tax, 
191 

CUBA 

Alien  resident  in  Cuba  as  affected  by  act 
limiting  immigration,   107 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

CURRENCT 

Foreign  coins,  afcertaimnent  of  vmlue. 
42-43 
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OITBTOlCHOUSi:  BBOKERS 

Annual  occupation  tax,  197 

CTJ8TOMS  DUTIES 

Acids,  427  note 

Nitric  acid  mixed  with  sulphuric  acid, 
421  note 
Additional  duties  for  undervaluation,  433 

note 
Ad  valorem  duties,  export  value  as  basis 

of  assessment,  41-42 
Alizarin,  435  note 
Allowance    for   breakage   or    leakage,   423 

note 
American  powls  returned,  free  entry,  427 

note 
Animals    for    breeding   purposes,    rate    of 

emergency  duty,  35 
Antidumping,    see   Dunvping   duties,   infra 
Appeal  from  determination  of  appraisers. 

see  Dumping  duties,  infra 
Aipplee,  rate  of  emergency  duty,  36 
Appliqu^  articles,  426  note 
Appraisal 

Allowance  for  breakage  or  leakage,  423 
note 

Cost  of  production,  43.V434  note 

Decision  by   court   of   customs  appeals, 
434  note 

Depreciated    currency,    consular    certifi- 
cate as  to  value,  433  note 

Elements  of  dutiable  value.  434  note 

Inspection  of  books  of  exporters  and  im- 
porters, 4.^-44 

Invoice  as  evidence,  423  note 
Invoices,  statements  required',  42 
Presumption  in  favor  of  collector's  find- 
ing, 425  note 
Unusual  coverings  on  imported  merchan- 
dise, 434  note 

Artificial  fruits,  flowers,  etc.,  425  note 

Assessment,  see  Ad  valorem  duties,  supra; 
Appraisal,  supra 

Baggage 
Advance  notice  of  arrival,  433  note 
fecial  duties,  435-496  note 
Unloading  at  night,   pay  of   inspectors, 
439  note 

Bamboo  pipe  stems,  427,  429  note 

Beans,  rate  of  emergency  duty,  35 

Beef,  rate  of  emergenov  duty,  35 

Bill  of  lading 

Definition  of  bill  of  lading,  431  note 
Holder    of    indorsed    bill    deemed    con- 
signee, 431  note 

Boiler  parts,  430  note 

Bonded  warehouses,  application  for  estab- 
lishment. 434  note 

Bone  watch  charms,  426  note 

Books 

Everyman's  library,  424  note 
Professional  journals.  428  note 
Textbooks.  424.  428  note 

Breakage,  allowance  for,  423  note 

Butter   and  «ul)stitute8   therefor,    rate   of 
emergency  duty,  36 

By-product  lignum  extract,  421.  42J>  note 


CTJSTOM8  DUTIES— <CmU*(i) 
Carpets  aiid  rugs 
Chenille  carpete  and  rugs,  424  note 
Handmade  rugs,  424  note 
Machine-made   chenille   wool   rugs,    424 

note 
Rugs  for  fioors,  424  note 
Cattle    for    breeding    purposes,    rate    of 

emergency  duty,  35 
Cattle,  rate  of  emergency  duty,  35 
Cheese    and   substitutes   therefor,   rate   of 

emergency  duty,  36 
Chemical  compounds 

Cliemically     compounded     articles     dis- 
tinguished from  chemical  compounds. 
421  note 
Dutiaible  articles,  421  note 
Chemicals,  see  Dyes  and  chemicals,  infra 
Chenille 

Carpets  and  rugs,  424  note 
Hemp  chenille,  425  note 
Machine-made    chenille   wool    rugs,    424 
note 
Cherries,  rate  of  emergency  duty,  96 
Chicle,  refined  and  crude,  421  note 
Cla$>Bification  for  duty 
Classification   of  article  as  nonenmner- 

ated,  427  note 
Commercial  designation,  effect,  428  note 
Pleading  statutory  provision  in  making 

protest,  427  note 
Presumption     in     favor     of     collector's 
classification,  425  note 
Cleaned  and  dried  fish  sounds,  421  note 
Cocoanut  oil,  rate  of  emergency  duty,  35 
Collection    under    Emergency    tariff    act. 

96-37 
Containers  of  tea,  429  note 
CoT>p€r 
Construction  of  provision   as  to  copper 

ore  and!  products,  428  note 
Copper  matte,  428  note 
Corn,  rate  of  emergency  duty,  36 
Cotton 

Cloth  colored  and  uncolored,  429  note 

Invoice  as  evidence  of  dutiable  characer, 
423  note 

Manufactures  of  cotton,  rate   of   emer- 
gency duty.  35 

Kate  of  emergency  duty,  35 
Cottonseed  oil,  rate  of  emergency  duty,  35 
Crushed  limestone,  428  note 
Dairy  products,  rate  of  emergency  duty,  36 
Dumping  duties 

Appeal     from     determination     of     ap- 
praisers, 41 

Appeals  and  protests,  41 

Appraisement  for  purpose  of   imposing 
special  duties.  37 

Appraisers'  duties,  40 

Appraisers,  reports  as  to  epcporter's  sales 
price  of  imported  articles,  37 

Bond  and  oath  on  entry,  40 

Cost  of   production,   mode   of  determin- 
ing,  39 

Drawbacks,  41 

Duration   of  antidumping  act  extende<l, 
45-46 


902 


INDEX 


CUSTOMS  DUTIES— ((7ont'<i) 
Dumping  duties  — (Cont'd) 

Duty  imposed,  ascertainment  of  amount, 
37 

£x|K>rter,  who  is,  40 

Export  sale  price,  mode  of  determining, 
98 

Foreign  market  value,  considerations  in 
dtetermining,  37-38 

Foreign  market  value,   mode  of   deter- 
mining, 39 

Investigation  as  to  necessity  of  imposi- 
tion, 37 

Oath  and  bond  on  entry,  40 

Period    of    antidumping    act    extended, 
45-46 

Protest    against    determination    of    ap- 
praisers, 41 

Protests,  41 

Purchase  price,  mode  of  ascertaining,  38 

Secretary  of  Treasury,  investigation  as 

to     necessity     of     imposing     special 

duties,  37 

Duration  of  emergency  tariff,  34 

Dyed  straw  millinery  ornaments.  425  note 

Dyes  and  chemicals,  refusal  of  entry  for 

period  of  six  months,  44-45 
Embroidery,  426  note 
Emergency  tariff 

Animals  for  breeding  purposes,  35 

Apples,  36 

Beans,  35 

Beef,  35 

Butter  and  substitutes  therefor,  36 

Cattle,  35 

Cattle  for  breeding  purposes,  35 

Cheese  and  substitutes  therefor,  36 

Cherries,  36 

Cocoanut  oil,  35 

Com,  36 

Cotton^  36 

Cotton  manufactures,  35 

Cottonseed  oil,  35 

Dairy  products,  36 

Expiration  of  emei^ncy  act,  36 

Filler  tobacco,  36 

Flax  seed,  35      - 

Ground  beans,  36 

Guam  not  subject  to  emergencv  tariff, 
34-35 

Indian  com,  35 

Lamb,  35 

Lemone,  35 

Maize,  35 

Manufactures  of  wool,  36 

Meats,  prepared  or  preserved,  35 

Melada,  36 

Milk,  fresh,  36 

Milk,  preserved  or  condensed,  36 

Molasses.  36 

Mutton,  86 

Olive  oil,  36 

Olives,  36 

Onions,  35 

Paddy  (rice  having  outside  hull  on),  35 

Peanut  oil,  35 

Peanuts,  36 

Pork,  36 


CUSTOMS  DUTIES— (Confd) 
Emergency  tariff —  [Cont'd) 

Potatoes,  35 

Rice,  35 

Rice  flour,  35 

Semolina,  35 

Sheep,  35 

Sheep  for  breeding  purposes,  35 

Sirups  of  cane  juice,  36 

8oya  bean  oil,  35 

Sugar,  36 

Suspension  of  existing  rates,  36 

Tobacco,  36 

Veal,  35 

Wheat,  35 

Wheat  flour,  35 

Wool,  35 

WIrapper  tobacco,  36 
Engine  parts,  430  note 
Entry 

Additional  duties  for  undervaluation,  433 
note 

False  invoice,  evidence,  432  note 

Manifest  clerical  error  in  duuige  of  in- 
voice value,  432  note 

Statements  required  at  time  of  entry,  42 

Undervaluation,    additional    duties    pre- 
scribed, 433  note 
Everyman's  library  and  textbooks,  424  note 
Exemptions  from  emergency  duties,  animals 

for  breeding  purposes,  35 
Export  value 

Basis  of  assessing  ad  valorem  duties,  41 

Mode  of  determining,  41 

Value  defined,  42 
Export    value    as    basis    of    assessing    ad 

^'alorem  duties,  see  Ad  valorem  duties, 

supra 
Extracts 

By-product  lignum  extract,  421,  429  note 

Nutgall  extract,  421  note 
Fashion  plates,  424,  430  note 
Ferrosilicon,  422  note 

Filler  tobacco,  rate  of  emergency  duty,  36 
Fish 

Cleaned  and  dried  flsfa  sounds,  421  note 

Hydrogenated  fish  oil,  421  note 
Flax  seed,  rate  of  emergency  duty,  35 
Foreign    coins,    ascertainment    of    value, 

42-43 
Forfeitures 

Burden  of  proof,  435  note 

Good  faith  of  owner  of  vehicle,  435  note 

Intoxicating  liquors,  provision  for  for- 
feiture repealed  by  prohibition  act,  435 
note 

Vehicles  used  to  evade  law,  435  note 
Fort   Worth,    Texas,    constituted    port   of 

entry,  46 
Free  list 

American  goods  returned,  427  note 

Burden  of  proof  as  to  identity  of  returned 
goods,  427  note 
Gold  and  silver  plate,  422  note 
Ground  beans,  rate  of  emergency  duty,  35 
Ground  oat  hulls,  423  note 
Guam  not  subject  to  emergency  tariff,  34-^ 
Hemp  chenille,  425  not^ 
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CUSTOMS  DUTIES— ((7onr(i) 
Imitation  pearls,  425  note 
Imposition  of  duty,  see  Appraisal,  tupra 
Indian  corn,  rate  of  emergency  duty,  36 
Inspection  of  books 

Ezporteris'  books,  43 

Importers'  books,  43 
Intoxicating  liquors,  allowance  for  leakage, 

423  notte 
Invoice,  see  Appraisal,  supra 
Islands    not   subject  to   emergvncy  tariff, 

34-35 
Ivory,  manufactures  of,  426  note 
iTory  pendants  and  brooches,  4(25  note 
Jewelry,  425  note 
Lamb,  rate  of  emergency  duty,  35 
Leakage,  allowance  for,  423  note 
Lemons,  rate  of  emergency  duty,  35 
Levy  under  emergency  tariff  act,  36-<37 
Lignum  extract,  by-product,  421,  420  note 
Limestone,  crushed,  428  note 
Lumber,  squared  timers,  420  note 
Maize,  rate  of  emergency  duty,  35 
Manifest 

Failure   to   list  prohibited   articles,  431 
note 

Purpoee   of    requiring   correct   manifest, 
431  note 
Manufactures 

Ivory,  426  note 

Wool,   duty   under   Underwood  act,   424 
note 

Wool,  emergency  duty,  36 
Miarine  surface  condensers,  422  note 
Meats,  prepared  or  preserved,  rate  of  emer- 
gency duty.  35 
Mechanically  ground  wood  pulp,  424  note 
Melada,  rate  of  emergency  duty,  36 
Merchandise 

Opium  aa  merchandise,  431  note 

Statutory  definition,  430  note 
Milk 

Fresh  milk,  rate  of  emergency  duty,  36 

Preserved    or    condensed   milk,    rate    of 
emergency  duty,  36 
Millinery 

Dyed  straw  millinery  ornaments,  425  note 

Fashion  plates,  430  note 

Models  of  women's  wearing  apparel,  430 
note 

Presumption  in  favor  of  collector's  classi- 
fication, 425  note 
Models   of   women's  wearing  apparel,   430 

note 
Molasses,  rate  of  emergency  duty,  36 
Mutton,  rate  of  emergency  duty,  35 
XeedleeaseH,  422  note 
Nitric  acid  mixed  with  sulphuric  acid,  421 

note,  427  note 
Nutgall  extract,  421  note 
Oat  hulls,  ground.  423  note 
Oils 

Fhiid  at  ordinary  temperatures  as  deter- 
mining character,  421  note 

Hydrogenated  fish  oil,  421  note 

Olive  oil,  rate  of  emergency  duty,  35 


CUSTOMS  DUTI£S—( Cont'ie) 
Olives,  rate  of  emergency  duty,  36 
Onions,  rate  of  emergency  duty,  35 
Opium  as  merchandise,  431  note 
Paddy  (rice  having  outside  hull  on),  rate 

of  emergency  duty,  36 
Payment 
Burden  of  proof  of  reliquidation,  435  note 
Oonclusiveness  of  settlement,  434  note 
Emergency  tariff  act,  36-37 
Nature  of   reliquidation  for   fraud,  434 
note 
Peanut  oil,  rate  of  emergency  duty,  35 
Peanuts,  rate  of  emergency  duty,  35 
Pearls,  imitation,  425  note 
Penalties 

Contraband    articles    unloaded    without 

permit,  433  note 
Emergency  tariff  act,  36--37 
Failures  to  have  correct  manifest,  431 

note 
Selling  or  buying  goods  liable  to  seizure, 
435  note 
Philippine  Islands  not  subject  to  emergency 

tariff,  34-35 
Plated  articles,  422  note 
Platinum 
Commercial     designation     corresponding 

with  tariff  designation,  428  note 
Sheet  platinum,  428  note 
Pork,  rate  of  emergency  duty,  35 
Port  of  entry,  Fort  Worth,  Texas,  consti- 
tuted, 45 
Potatoes,  rate  of  emergency  duty,  35 
Professional  journals,  428  note 
Protection  of  domestic  products,  see  Dump- 
ing duties,  supra 
Protests 
See  Dumping  duties,  supra 
Persons  authorized  to  make,  434  note 
Pleading  statutory  provision  as  to  classi- 
fication, 427  note 
Pulp  felts,  worn  out,  430  note 
Reeds 

Bamboo  pipe  stems,  429  note 
Chinese  reeds,  423  note 
Reeds  cut  into  lengths,  429  note 
Rotmd  reeds  in  the  rough,  423  note 
Refined  and  cruded  chicle,  421  note 
Rice  flour,  rate  of  emergeney  duty,  35 
Rice,  rate  of  emergency  duty,  35 
Rugs,  see  Carpets  and  rugs,  supra 
Search  of  vehicles  and  persons,  application 

of  statute,  435  note 
Seizure,  see  Forfeitures,  supra 
Semolina,  rate  of  emergency  duty,  35 
Sheep  for  breeding  purposes,  rate  of  emer- 
gency duty,  35 
Sheep,  rate  of  emergency  duty,  35 
Siioddy,  420  note 
Silver  plate,  422  note 
Sirups   of   cane   juice,   rate  of   emergency 

dutv,  36 
Smokers*  articles,  426-427  note 
Solder  reclaimed  from  brass  shells,  322  note 
Soya  bean  oil^  rate  of  emergency  duty,  35 
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CUSTOMS  DUTIES  —  ( Otrnt'd) 

Sipecial  dumping  duty,  see  Dumping  duties, 

supra 
Squared  timbers,  429  note 
Statements  re<piired  at  time  of  entry,  42 
Straw 

Dyed  straw  articles  not  in  natural  state, 
426  note 

Dyed  straw  millinery  ornaments,  425  note 

Merchandise  composed  of  strips  of  colored 
s>traw,  427  note 

Millinery   ornaments  in   chief  value   of 
straw,  426  note 

"  Natural  state,"  426  note 

Presumption  in  favor  of  collector's  classi- 
fication, 425  note 

Split  straw  and  chip  material,  426  note 
Sugar,  rate  of  emergency  duty  36 
Suspension  of  former  rates  during  period 

of  emergency  tariff  act,  36 
Synthetic  alizarin,  435  note 
Taxable    articles,    see    Dutiable    articles 

stipra;  Emergency  tariff,  supra 
Tea  containers,  429  note 
Temporary   duties  on   certain   articles,  34 

et  aeq. 
Tobacco  pipes  and  sterns^  426-427  note 
Tobacco,  rate  of  emergency  duty,  36 
Tuscan  red,  435  note 
Tutuila  not   subject  to   emergency   tariff, 

34-35 
Undervaluation,     additional     duties     pre- 
scribed, 433  note 
Unlading 

Con>traband    articles    unloaded    without 
permit,  433  note 

Pay  of   inspectors  of   baggage  unloaded 
at  night,  433  note 
Value  defined,  42 
Veal,  rate  of  emergency  duty,  35 
Vehicles  used  to  evade  law,  forfeiture,  435 

note 
Virgin    Islands   not  subject  to   emergency 

tariff,  34-35 
Waste,  429  note 
Wateh  charms,  .bone,  426  note 
Wheat  flour,  rate  of  emergency  duty,  35 
Wheat,  rate  of  emergency  duty,  35 
Wood  pulp  mechanically  ground,  424  note 
Wool 

Machine   made   chenille   wool    rugs,   424 
note 

Manufacture  of  wool,  424  note 

Rate  of  emergency  duty,  35 
Worn  out  pulp  felte,  430  note 
Wrapper  tobacco,  rate  of  emergency  duty, 

36 

CTCI.ONE  INSURAKGE 

Income    tax,    exemption    of    mutual    com- 
panies, 150 

CZECHO-8I.OVAKIA 

Arquinition  of  legation  or  consular  build 
ing8  and  grounds,  appropriation,  4f) 

Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  46 


DAMAGES 

'Income  tax  not  imposed  on  damages  for 
personal  injuries,  134 

DEAD  BODIES 

See  Cemeteries 

DEATH  BT  WROVOFUI*  ACT 

Admiralty  jurisdiction,  580  note 

DECEDENTS*  ESTATES 

See  Estate  Tax;  Income  Tax 

DEOOBATIOVS 

Medals  for  personnel  of  merchant  marine 
for  acts  during  war  with  Germany,  see 
Shipfino  AiTD  Navigation 

DEEDS 

Stamp  taxes  imposed  on  deeds,  208 

DEFRAUDIHO  OOVEBMMEirT 

Limitation  of  prosecutions,  33 

DEHICABK 

Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  46 

DENTISTS 

Special  tax  on  administration  of  producU 
of  opium  or  coca  leaves,  200 

DEPABTMENT  OF  OOMMEBC^ 

See  COMMEKGE  I>E7ABTMENT 

DEPBTVATIONOF    UOX,    UBEBTT 
OB  PBOPEBTT 

Stee  Due  Process  of  Law 

DESCENT  AND  DISTBIBUTION 

Income  tax  not  imposed  on  property  ac- 
quired by  descent,  134 

DESEBTEBS 

See  Armt;  Wab  Risk  Insurance 

DESTBUOTION     OF     PBOPEBTT     XN 
MHilTABT  SERVICE 

Heimbursement  of  officers,  enlisted  men  and 
nurses,  21-22 

DEVISES 

See  Wills 

DIPI.OMATIC    AND    CONSUUkB    OF- 


Aotion  on  official  bond,  43^  note 
Agent  and  consul  general 
Salary  of  agent  and  consul  general  at 

Cairo,  47 
Salary  of  agent  and   consul  general  at 
Tangier,  47 
Ambassadors,  envovs  and  ministers 
Appropriations  for  salaries,  46 
Salaries   of    ambassadors    extraordinary 

and  plenipotentiary,  46 
Salaries    of    envoys    extraordinary    and 

minit^ters  plenipotentiary,  46 
Salary  of  minister  resident  and  consul 
general  to  Liberia,  4^ 
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DiPLOMATkti    Aini    CdNSULAB   OF- 
FICERS— {0<mfd) 
Argentina,  ambassador  extraordinary  and 

plenipotentiary,  salary,  46 
Austria 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Belgium 
Acquisition  of  embassy  or  consular  build- 
ings and  grounds,  appropriation 
Minister   extraordinary  and  plenipoten- 
tiary, salary,  46 
Bolivia,  envoy  extraordinary  and  minister 

plenipotentiary,  salary,  46 
Brazil,     ambassador     extraordinary     and 

plenipotentiary,  salary,  46 
Buildings    for    diplomatic     and    consular 

establishments,  appropriations,  48 
Bulgaria,  envoy  extraordinary  and  minis- 
ter plenipotentiary,  salary,  46 
Chile,  ambassador  extraordinary  and  pleni- 
potentiary, salary,  46 
China 

Acquisition  of  embassy  or  consular  build- 
ings and  grounds,  appropriation,  48 
Chinese  assistant  secretary  of  legation  to 

China,  salary,  47 
Chinese  secretary  of   legation   to  China. 

salary,  47 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Student  interpreters  to  legation,  salaries, 
47 
Columbia,  envoy  extraordinary  and  minis- 
ter plenipotentiary,  salary,  46 
Commission  for  acquisition  of  buildings  for 
diplomatic  and  consular  establishments, 
48 
Consuls 
Action  on  official  bond,  436  note 
Bills    of   health    for   vessels   bound    for 
ports  of  the  United  States,  its  posses- 
sions or  dependencies,  issuance,  00 
Bills  of  health  lor  vessels  bound  for  ports 
of  the   United   States,  its  possessions 
or  dependencies,  issuance,  90 
Citizenship,  49 

Clerks  at  consulates,  appointment,  49 
Consuls  general 

Salary  of  consul  general  at  Cairo,  47 
Salary  of  consul  general  at  Liberia,  46 
Salary  of  consul  general  at  Tangier,  47 
Costa  Rica,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 
Cuba,    envov    extraordinarv    and    minister 

plenipotentiary,  salary,  46 
Czecho-Slovakia 
Acquisition  of  legation  or  consular  build- 
ings, appropriation,  48 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Denmark,  envoy  extraordinary  and  minister 

plenipotentiary,  salary,  46 
Dominican  Kepublic,  envoy  extraordinary 
ftnd  minister  plenipotentiary,  salary,  46 


DIPLOMATIC    AND    OON8ULAB    OF- 

FIO£B8— (C(m#'d) 

Ecuador,  envoy  extraordinary  and  minister 
plenipotentiary,  salary,  46 

Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  46 

Finland,  envoy  extraordinary  and  minister 
plenipotentiary,  salary,  46 

France 
Acquisition  of  buildings  and  grounds  for 

embassy,  appropriation,  4S 
Ambassador  and  plenipotentiary,  salarv, 
46 
Grermany 

Acquisition  of  embassy  or  consular  build- 
ings and  grounds,  appropriation,  48 
Ambassador  extraordinary  and  plenipo- 
tentiarv,  salary',  46 
Great  Britain 
Acceptance  of  gift  of  land  and  buildings 

for  embassy,  48 
Ambassador  extraordinary  and  plenipo- 
tentiary, salary,  46 
Greece,  acquisition  of  legation  or  consular 

buildings,  appropriation,  48 
Guatemala,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 
Haiti,    envoy    extraordinary    and    minister 

plenipotentiary,  salary,  46 
Honduras,  envov  extraordinarv  nnd  minis- 

ter  plenipotentiary,  salary,  46 
Hungary 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Immigration,    government    officials,    their 
families,  etc.,  not  counted  in  compiiting 
percentage  of  aliens  admitted,   107 
Interpreters,  salaries,  47 
Italy 

Acquisition  of  embassy  or  consular  build- 
ings and  grounds,  appropriation,  48 
Ambassador   extraordinary  and  plenipo- 
tentiary, salary,  46 
Japan 

Ambassador  extraordinary  and  plenipo- 
tentiary, salary,  46 
Japanese  assistant  secretary  of  embassy 

to  Japan,  salary,  47 
Japanese  secretary  of  embassy  to  Japan, 

salary,  47 
Student  interpreters  to  embassy,  salaries, 
47 
Liberia 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 
Minister  resident  and  consid  general,  sal- 
ary, 46 
Luxemburg,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 
Mexico,     ambassador     extraordinary     and 

plenipotentiary,  salary,  46 
Netherlands,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 
Nicaraugua,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 
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DIPI.OMATIO    AND    CONSUULB   OF-  1 

TICERS^  (Cont'd) 
Norway 

Acquisition  of  legation  or  consular  build- 
ings, appropriation,  48 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Panama,  envoy  extraordinary  and  minister 

plenipotentiary,  salary,  46 
Para^^y,  envoy  extraordinary  and  minis- 
ter plenipotentiary,  salary,  46 
Persia 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Interpreter  to  l^ation  and  consul  gen- 
eral, salary,  47 
Peru,   envoy   extraordinary    and    minister 

plenipotentiary,  salary,  46 
Poland,  envoy  extraordinary  and  minister 

plenipotentiary,  salary,  46 
Portugal,  envoy  extraordinary  and  minister 

plenipotentiary,  salary,  46 
Rumania 

Acquisition  of  legation  or  consular  build- 
ings, appropriation,  48 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Salaries 
Agents  and  consuls  generals,  47 
Ambassadors  extraordinary  and  plenipo- 
tentiary, 46 
Envoys    extraordinary    and    plenipoten- 
tiary, 46 
Interpreters,  47 

Minister  resident  and  consul  general,  46 
Secretaries  in  diplomatic  service,  47 
Salvador 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Improvement     of    grounds    of     legation 
building,  appropriation,  48 
Serbs,  Croats  and  Slovenes 
Acquisition  of  legation  or  consular  build- 
ings at  Belgrade,  appropriation,  48 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Siam 
Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 
Interpreter  to  legation  and  consul  general 
to  Bankok,  salary,  47 
Spain,  ambassador  extraordinary  and  pleni- 
potentiary, salary,  46 
Sweden,  envoy  extraordinary  and  minister 

plenipotentiary,  salary,  46 
Switzerland,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 
Turkey 

Ambassador  extraordinary  and  plenipo- 
tentiary, salary,  46 
Student  interpreters  to  embassy,  salaries, 

47 
Turkish  assistant  secretary  of  embassy  to 

Turkey,  salary,  47 
Turkish  secretary  of  embassy  to  Turkey, 

salary,  47 
Uruguay,   envoy   extraordinary   and   min- 
ister plenipotentiary,  salary,  46 


DIPX.OMATXC    AND    COlXUVUkn    OF- 
FICEBS—  {Cont'd) 

Venezuela,  envoy  extraordinary  and  min- 
ister plenipotentiary,  salary,  46 

DISCOVERT 

Jurisdiction  of  federal  courts,  499  note 

DismggAi. 

Adequate  remedy  at  law  as  ground  for  dis- 
missing suit  in  equity,  Q22  note 

Discontinuance  of  libel  i»  personam,  628 
note 

DISTTIXED   SPIRITS 

See  Internal  Revenue;  Intoxtoatixg 
Liquor;  Tax  on  Beverages 

DISTRICT  ATTORinBTS 

Assistants 
Compensation,  232 

Per  diem  allowance  in  lieu  of  subaist- 
ence,  2Z2 

Per  diem  allowance  in  lieu  of  subsistence, 
232 

Special  assistants,  powers  of,  568  note 

United  States  C5ourt  for  China,  expenses 
of  district  attorney  away  from  Shang- 
hai, 231-232 

DISTRICT  COURTS 

See  Removal  of  Oauaes 

Administration     of    estates,     jurisdiction. 

57<«71 
Admiraltv  jurisdiction,  677  note 
Amount  in  controversy 

Ascertainment  of  value,  571  note 

Cases  requiring  jurisdictional  amount, 
671  note 

Good  will,  value  of,  671  note 

Money  demands,  671  note 

Pecuniary  value,  necessity,  571  note 

Pleading  amount  by  plaintiff,  671  note 

Quieting  title,  671  note 

Unfair  competition,  671  note 
Ancillary  ^proceedings 

Enforcement  of  liens,  677  note 

Injunction  against  interferenee  with  re- 
ceiver, 677  note 

Jurisdiction  generally,  677  note 

Pleading,  577  note 
Assignees,    jurisdiction    of   suits   by,    576 

note 
Civil    rights,    conspiracy   to    violate,    581 

note 
Clerks 

Acceptance  of  gratuities  from  litiganta, 
effect,  233 

Appointment  by  judge,  231 

Compensation,  salary  instead  of  fees, 
231 

Deputies  and  assistants  serving  as 
United  States  commissioners,  compen- 
sation, 233 

Salary,  231 
Commerce,  jurisdiction  of  suits  under  laws 

relating  to,  673  note 
Connecticut 

District  of  Connecticut  established,  234 

Place  of  holding  court,  234 

Term«  of  ooiirt,  234 
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l>tMtBXCT  .OOintTS—  {CanVd) 

Copyright  lawa,  juriMliction  of  miits 
under,  680  note 

Cri«rs  and  bailiffB^  attendance  and  vaca- 
tion, 222 

Dietricts,  see  Judicial  districts,  infra 

Diverse  citizenship 
Alignment  of  parties,  573  note 
Amendment  of  convplaint,  623  note 
Arrangement  of  parties  a»  to  adverse  in- 
terests, 674  note 
Class  suits,  674  note 
Corporation  as  citizen,  674  note 
Indispensable  parties,  674  note 
Interveners,  576  note 
Real  and  nominal  parties,  674  note 
Representative  parties,  676  note 
Several   parties   plaintiff   or  defendant, 

574  note 
State  as  citizen,  674  note 
StockhoMers'  suits,  674  note 
•Substituted  parties,  676  note 

Emergency  Fleet  Corporation,  jurisdiction 
of  suits  by  or  against,  573  note,  681  note 

Equity  jurisdiction,  570  note 

Establishment  and  divisions  of  district  of 
Alaska,  see  Alaska 

Federal  Employers'  Lia;bility  Act,  applica- 
bility to  Porto  Rico  as  federal  question, 
573  note 

Federal  farm  loan  bonds,  jurisdiction  of 
actions  involving,  673  note 

Federal  Reserve  Bank,  jurisdiction  of  suits 
by  or  against,  573  note,  581  note 

Fraud,  jurisdiction  to  grant  relief,  570 
note 

Hawaii 
•Compensation  of  clerk  of  district  court 

and  assistants,  232 
Condemnation     of     fisheries     in     Pearl 
Harbor,  Island  of  Oahu,  72 

Indian  lands,  jurisdiction  of  suits  con- 
cerning allotments,  582  note 

Injunction  against  enforcing  judgment 
fraudulently  obtained  in  state  court,  614 
note 

Injunction  against  unfair  competition, 
amount  in  controversy,  571  note 

Judicial  districts 

Connecticut   to   constitute    one   district, 

234 
New  Mexico  to  constitute  one  district, 

2d4 
Xew   York,    southern    district,    jurisdic- 
tion of  offenses  on  high  seas,  507  note 

Jurisdiction 

Administration     of     decedents'     estates. 

570^71  note 
Admiralty  jurisdiction,  577  note 
Amount  in  controversy,  671  note 
Ancillary  proceedings,  577  note 
Assignees,  suits  by,  576  note 
Civil  rights,  conspiracy  to  violate,  581 

note 
Commerce,  suits  under  laws  relating  to, 

573  note 
Conspiracy    to    deny    civil    rights,    581 
note 


DI8TBI0T   COURTS  —  (Confd) 
Jurisdiction —  {Cont'd) 

Copyright  laws,  suits  arising  under,  680 
note 

Diverse  citizenship,  571,  573  note 

Emei^ency  Fleet  CorporaUon,  suits  by 
or  against,  673  note,  581  note 

Exclusive  jurisdiction,  612  note 

Federal  corporations,  suits  by  or 
against,  57«)  note 

Federal  employees  liability  act,  suits 
under,  573  note 

Federal  farm  loan  bonds,  suits  involv- 
ing, 573  note 

Federal  reserve  banks,  suits  by  or 
against,  573  note,  581  note 

Fraud,  relief  against,  670  note 

Injunction  against  enforcement  of  rates 
fixed  by  state  public  utility  commis- 
sion, 670  note 

Internal  revenue  cases,  680  note 

Interstate  commerce  laws,  suits  lor  vio- 
lation, 581  note 

Law  and  equity  jurisdicticm,  570  note 

Limited  jurisdiction.  670  note 

Mandamus  cases,  672  note 

National  banks,  suits  against,  681  note 

Patent  laws,  suits  arising  under,  680 
note 

Penalties  under  national  prohibition  act, 
581  note 

Pleading  jurisdiction,  necessity,  570 
note 

Postal  cases,  680 

Probate  administration,  570-571  note 

Prohibition  act,  penalties  under,  581 
note 

Revenue  cases,  580  note 

State  legislation,  as  affecting  jurisdic- 
tion. 570  note 

Stay  of  execution  pending  trial  in  state 
court  as  affecting  jurisdiction,  577 
note 

Suits  against  national  banks,  581  note 

Suits  against  United  States,  581  note 

Suits  arising  undter  constitution,  laws 
or  treaties  of  United  States,  572  note 

vSuits  arising  under  copyright  laws,  580 
note 

Suits  arising  imder  patent  laws,  680 
note 

Suits  arising  under  trademark  lawe,  580 

Suits  by  assignees,  576  note 

Suits  for  violation  of  interstate  com- 
merce laws,  581  note 

Suits  of  civil  nature  at  common  law  or 
equity,  570  note 

Taxes  illegally  assessed  or  collectedi,  con- 
current jurisdiction  with  Court  of 
Claims,  235 

Territorial  extent,  570  note 

Trademark  laws,  suits  arising  under, 
580  note 

Treaties,  suits  arising  under,  572  note 

United  States,  suits  against,  581  note 
Law  jurisdiction,  570  note 
Money   demands,   amount   in   controversy, 

571  note 
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DISTRICT   COITRT8—  {Confd) 

National  prohibition  act,  jurisdiction  of 
suits  for  penalties,  581  note 

New  trials,  power  to  grant,  622  note 

Patent  laws,  jurisd*iction  of  suits  under, 
580  note 

Place  of  holding  court,  district  of  Con- 
necticut, 234 

Postal  laws,  jurisdiction  of  cases  under, 
580  note 

Probate  jurisdiction,  670^671 

Prohibition  act,  jurisdiction  of  suits  for 
•penalties,  581  note 

Quieting  title,  amount  in  controversy,  571 
note 

Removal  of  causes  from  state  courts,  see 
Removal  of  Causes 

Revenue  laws,  proceedings  in  aid  of  en- 
forcement, 213 

Suits  arising  under  constitution,  laws  or 
treaties  of  United  states,  jurisdiction, 
572  note 

Suits  in  states  containing  more  than  one 
district,  506  note 

Supersedeas  iMnds,  .power  to  render  sum- 
mary judgments  on,  639  note 

Terms  of  court 

District  of  Connecticut,  2M 
District  of  New  Mexico.  234 

Trademark  laws,  jurisdiction  of  suits 
under,  580  note 

Treaties,  iurisdiction  of  suits  arising 
under,  572  note 

Unfair  competition,  amount  in  rontro- 
versv,  571  note 

Unite<!  States,  jurisdiction  of  suits 
against,  581  note 

Venue  in  states  having  more  than  one  dis- 
trict, 506  note 

Wills,  jurisdiction  to  construe.  571  note 

DISTRICT  JUDGES 

Bias  or  prejudice,  affidavit,  568->')60  note 

North  Dakota 

Additional  judge  authorized,  f>?^5 
Retirement  of  senior   Judge,  235 

Number  of  district  judges  in  Alaska,  see 
Alaska 

Southern  District  of  West  Virginia 
Additional  judge  authr>rized,  235 
Retirement  of  senior  judge,  235 

DISTRICT  OF  COIiUMBIA 

See    Rent    Regulation    in    Dirteict    of 

OOLTTMBIA 

Additional  compensation  of  emplovees, 
274-276 

Bonds  of  district  not  reqnirod  to  be 
etam,ped.  203 

Court  of  Appeals 
Appeals  to  United  States  supreme  court, 

611  note 
Certiorari   from  United   States   supreme 
court,  612  note 

Due  process  of  law  in  district,  844  note 

Employees  of  district,  additional  compen- 
sation, 274-276 

Fire  department  employees,  additional 
compensation,  275 


« 


DISTRICT  OF  COUVMBIA -^  {C<»U*d) 

Gifts   or   bequests    to   district,   exemption 
from  estate' tax,  178 

Income  tax  not  imposed  on  interest  on  ob- 
ligations of  district,  134 

Innkeeper's   liability  for  goods  of  gnests 
regulated,  50 

Metropolitan  police,  additional  canapeDB^' 
tion,  275 

Policemen,  additional  compensation.  276 

Rent  regulation   act  not  affected   by   ter- 
mination of  war,  315 

Stamping  of  district  bonds  not  required, 
203 

Supreme  court  of  district,  comfpensattcA  of 
clerks  and  assiaCants,  2^2 

Telegraph  or  telephone  service  to  district 
not  taxable,  184 

United  States  **  as  including  District  of 
Columbia,  revenue  act,  122 

DIVERSE  CITIZENSHIP 

See  District  Courts 

DIVIDENDS 

Earnings  as  source  of  dividends,  123 

DOCUMENTS 

See  Public  Priktino 

DOMESTIC 

Meaning  of  term  in  Revenue  Act  as  applied 
to  corporation  or  partnership.  122 

DOMINICAN  REPUBUC 

Envoy  extraordinary  and   minister   pleni- 
potentiary, salary.  46 

DRAINAGE 

Right   of   way   through   public   lands   for 
drainage  ditches,  270 

DRINKS 

See  Tax  on  Beverages 

DUE  PROCESS  OF  I.AW 

Acquired    territory    within    protection    of 

constitutional  provision,  844  note 
Assessments  for  public  improvements.  861 

note 
Banks,  recrulation.  867  note 
Constitutional  provision  not  limitation  on 

states,  843  note 
Court-martial  sentence  as  due  process  of 

law,  844  note 
Deprivation  of  life  or  liberty,  844  note 
Deprivation  of  property,  845  note 
District    of    Columbia,    residence    within 

constitutional  protection,  844  note 
Electric  companies,  regulation.  857  note 
Eminent  domain  proceedings,  858  note 
Executive   department,   restraint   on.    844 

note 
Fifth    and    fourteenth    amendments    com- 
pared, 843  note 
Oas  companies,  regulation,  857  note 
Grand  jury,  number  of  grand  jiurors,  852 

note 
Habit-forming   drugs,    regtilation    of   sale, 
859  note 
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DITB  PROCESS  OF  XJkW—  {Oonfd) 

Health  laws,  859  note 

Hearing,  863  note 

Indeterminate  sehtenceH,  853  note    . 

Insurance  companies,  regulation,  857  note 

Judgments  and  sentences.  853  note 

Judicial  department,  restraint  on,  844  nave 

Judicial  (process  not  necessary,  852  note 

Jury  trial,  852  note 

Land  laws,  fixing  rent  of  farm  lands,  859 
note 

"  Law  of  land "  as  synonymous,  851  note 

Legislative  department,  restraint  on,  844 
note 

Liberty,  deprivation  of,  844  note 

License  taxes,  858  note 

Life,  deprivation  of,  844  note 

Manufacture  and  sale  of  goods,  regulation, 
858  note 

Medicine,  regulation  of  practice,  859 

Municipal  corporations,  control  of,  85<S 
note 

Narcotics,  regulation  of  sale,  859  note 

Natural  gas,  regulating  production,  etc., 
858 

Notice  and  opportunity  to  be  heard,   853 
note 

Nuisances,  abatement,  854  note 

Occunations,  regulation,  858  note 

Parole  of  convicts,  853  note 

Police  power,  exercise  by  state,  852  note 

Property 

Deprivation  of,  845  note 
■Summary  destruction,  854  note 

Railroads 

Erection  and  alteration   of  bridjges,  856 

note 
Rate  regulation.  855  note 
Requiring  alterations   in   crossings,   850 

note 
Requiring  construction  of  side  tracks  or 
switches,  856  note 

Special  legislation,  851  note 

State  action  affecting  life,  liberty  or  prop- 
erty, 852  note 

State  c<»ttrol  over  court  procedure,  852 
note 

States  not  affected  by  constitutional  pro- 
vision, 843  note 

Street  railways 

Abolishing  grade  crossings,  85ft  note 
Requiring?  removal  of  tracks.  857  note 

Summary  destruction  of  property,  854  note 

Tax  laws,  859  note 

Telegraph  and  teleohone  companies,  mov- 
ing of  poles  and  wires  to  conform  to 
street  ^ade,  857  note 

Virjfin  Islands  within  protection  of  consti- 
tutional provision.  844  note 

War  as  affecting  guaranty.  844  note 

What  constitutes  diie  process  of  law,  844 
note 

Workmen's  compensation  acts,  854  note 

DYES 

See  OusTOMB  Duties 

ECUADOR 

Envoy  extraordinary  and  minister  pleni- 
potentiary, aalary,  46 


EDUCATION 

See  IiTOiANs;  Vocational  RBHABttiTATiON 

Art  articles  sold  to  educational  institu- 
tions exempt  from  excise  tax,  19i^l94 

Exemsption  of  educational  institutions  from 
special  tax  on  proprietors  of  theatres, 
etc.,  197 

Gifts  or  ibequests  for  ediucational  purposes 
exempt  from  estate  tax,  178 

Indian  schools  discontinued,  disposition  of 
moneys  appropriated.  111 

Public  performances  for  benefit  of  educa- 
tional organizations,  exemption  from  ad- 
mission tax,  191 

School  lands,  see  Pttblic  Lands 

EI^ECnONS 

See  Woman  Suffrage 

Absentee    voting    for    congressman    under 

state  statute,  819  note 
Primary  elections  or  conventions,  power  of 

congress  over,  819  note 
Senators     and     representatives,    absentees 

voting  under  state  statute,  SI 9  note 
Statement  as  to  campcdgn  expenses 
Conventions  as  within  scope  of  act,  437 

note 
Mandamus,  act  not  enforceable  by,  497 

note 
Primary  elections  as  within  soope  of  act, 
437  note 


Mail  matter  or  contents,  704  note 
Military  stores,  equipment,  etc.,  691  note 

EMEROEHCT  IXEET  CORFORATIOV 

Actions  by  or  afirainst,  jurisdiction  of  dis- 
trict court,  573  note,  581  note 

Actions,  removal  from  state  to  federal 
court,  588  note 

Jurisdiction  of  suits  against  corporation, 
581  note 

Removal  of  suits  from  state  to  federal 
court,  586  note 


See  CU8TOM8  DtrriBS 

EMINENT  DOMAIN 

Condemnation  of  land  for  military  pur- 
poses, construction  of  act,  438  note 

Consequential  injury  as  takinfr,  846  note 

Constitutional  provision  not  limitation  on 
states,  845  note 

Fisheries  in  Pearl  Harbor.  Island  of  Oahv, 
Hawaii,  condemnation  bv  I'^nited  States, 
72 

estates  not  affected  by  constitutional  pro- 
vision, 845  note 

Takinof.  what  constitutes.  845  note 

Tide  lands,  taking  for  aviation  stations, 
344  note 

FMPIiOTEES  OF  GOVERNMENT 

See  Civil  Sekvice;  Public  Officebs  awd 
Emflotises 

EMPI^YER'S  UABXLITT  ACT 

Applicability  to  railroads  in  Porto  Rico, 
jurisdiction  of  federal  court,  573  note 
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EKEMT  AIJEN8 
See  Aliens 

ENOUkND 

See  Gbeat  Britain 

EiroBAvnro  akd  fbintiiig 

Bureau,  see  PuBUC  Printing 

EVTRT 

See  OusTOMB  Duties 

ENVOYS  EXTBAORDINABT 

See  DiPLOMATio  and  Oonsuxjlr  Officers 

EQUAIi  PROTECTION  OF  TAWS 

Antitrust  laws,  864  note 

Assesaments   for   local   in*provements,   867 

note 
Classification    of    subjects    of    legislation, 

863  note 
Employer   and   employee,   regulating   pay- 
ment of  wages,  864  note 
Law  unfairly  administered,  863  note 
Manufacture  and  sale  of  goods,  864  note 
Municipal    corporations,    classification    of 

cities,  864  note 
Occupations,  r^ulating  pursuit,  865  note 
Police  power,  exercise  of,  863  note 
Railroad  companies,  regulation,   867   note 
^tate  action  as  affecting  equal  protection, 

863  note 
State   control    over    court    procedure,    864 

note 
Taxation  by  states,  865  note 
Water  companies 
Condemnation  of  plant,  864  note 
Removing  pipes  necessitated   by  change 
of  grade,  864  not<» 
Workmen's  compensation  acts,  864  note 


EQITITT 

Adequate  remedy  nt  law,  effect,  620  note 
Concurrent  jurisdiction,  620  note 
Dismissal  of  suit,  adequate  remedy  at  law 

not  ground  for,  622  note 
Equitable  defenses  in  actions  at  law,  623 

note 
Groumls  of  equity  jurisdiction,  620  note 
Jurisdictional  matters,  620  note 
Legal  remedy  arising  after  suit,  620  note 
Supplemental    ibill,    granting    or    refusing 

leave  to  file,  632  note 

ESPIONAGE 

See  Criminal  Law 

ESPIONAGE  ACT 

Conspiracy  to  violate  act,  689  note 

ESTATE  TAX 

Administration  expenses  deducted  from 
gross  estate,  178 

Amount  of  tax,   176 

Appointment,  property  passing  under  ex- 
ercise of  power  by  decedent,  178 

Art.  gifts  or  bequests  for  encouragement 
of,  deduction   from  gross  estate,  178 

Aseessment  of  tax,  18^ 


ESTATE  TAX  —  ( Conrd) 
Cliarities,  gift  or  bequest  for  charity,  de- 
duction from  gross  estate,  178 
China,  collection  of  tax  on  property  aitn- 

ated  in,  183 
Claims  against  estate  deducted  from  groas 

ectate,  178 
Collection  of  tax 

Duty  of  collector,  181 

Proceedings  for  collection,   181 

Property  situated  in  Cliina,  183 
Collector  required  to  make  return,  when, 

180 
Constitutionality  of  estate  tax,  489  note 
Conveyances    to   take    effect   after   death, 

177 
Conveyances  to  take  effect  after  decedent's 

death,  transferee  liable  for  tax,  182 
Cruelty  to  children  or  animals,  gifts     cm- 

bequests    for    prevention    of,    deduction 

from  gross  estate,  178 
Curtesy  as  included  in  value  of  groea  es- 
tate, 177 
Debts  of  decedient  deducted  from  gross  es- 
tate, 178 
Deductions  from  gross  estate 

Administration  expenses,   178 

Claims  against  estate,  178 

Debts  of  decedent,   178 

Funeral  expenses,  178 

Income  taxes,  178 

Legacies,  etc.,  for  public  or  charitable 
uses,  178 

Losses  during  settlement  of  estate.   17S 

Mortgages  on  property  of  estate,  178 

Nonresidents,  deduction,  179 

Property  inherited,  etc..  by  decedent 
from  person  dying  within*  five  years 
before  decedent's  death,  17^ 

Specific  exemption,  179 

Support  of  decedent's  family  during 
settlement  of  estate,  178 

Theft  of  property  of  estate,  178 
Definitions 

"Collector**,  176 

"Executor".  175 

"Month",    176 

"Net  estate*',  17fi 
Descended   property   deducted    from   gross 

estate,  when,  178 
Devises  to  decedent  deducted   from  value 

of  gross  estate,  when.  178 
Distributable   interest  of   decedent   as   in- 
cluded in  value  of  gross  estate,  177 
District  of  Columbia,  gift  or  beqaest  to 

district    deducted     from     gros^    estate. 

when,  178 
Dower  right  as  included  in  value  of  gross 

estate,   177 
Educational  purposes,  gift  or  bequest  for, 

dediiotion  from  grof«s  estate,  178 
Executor 

Inability  to  make  complete  return,  180 

Notice  to  collector  of  fact  of  qualifica- 
tion, 180 

Personal  liability,  discharge  by  pay- 
ment, 181 

Return,  reuqirements  as  to,   180 
Exemptions 
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ESTATE  TAX -^{Cont'd) 

Funeral  exipenses  deducted  from  gross  es- 
tate, 178 

Gifts  or  bequests  for  purposes  exclusively 
public,   charitable,   etc.,    178 
Persons  dyinfi:  in  military  or  naval  serv- 
ice,  176-^177 
Specific  exemptions,  179 

Gross  estate,  determination  of  value,  177 

Income  taxes  not  deducted  from  gross  es- 
tate.   178 

Inherited  property  deducted  from  gross 
estate,  when,  178 

Insurance  on  decedent's  life  as  part  of 
gross  estate,  178 

Insurance  on  decedent's  life,  beneficiaries 
liable  for  proportionate  amoimt  of  tax, 
182 

Joint  interests  as  included  in  gross  estate, 
177, 

Legacies  to  decedent  deducted  from  value 
of  gross  estate,  when,  178 

Lien  for  tax 

Discharge  from  lien,  182 
Duration  of  lien,  182 
Gross  estate  subject  to  lien,  182 
Transfer    of    property    by    decedent    to 
take  effect  after  death,  182 

Literary  purposes,  gift  or  bequest  for, 
deduction  from  gross  estate.  178 

Lossesi  during  settlement  of  estate  de- 
ducted from  gross  estate,  178 

Military  or  naval  service,  exemptions  of 
persons  dying  In,  176-177 

Mortgages  on  decedent's  property  de- 
ducted from  gross  estate,  178 

Municinality,  gift  or  bequest  to  municipal- 
itv  deducted  from  gross  estate,  when, 
178 

Naval  service,  exemption  of  persons  dyinir 
in,  17ft-177  ^ 

Net  estate 

Basis  of  tax,  176 
Deductions.  491-492  note 
Determination  of  value,  178 

Nonresident  decedents 

Deductions  from  gross  estates,  179-180 
Insurance  on  life  of  nonresident  as  de- 
ducted from  gross  estate,  when,  180 
Missionaries  not  considered  nonresidents. 

when,  180 
Returns  required,  when,  180 

Pavment  of  tax 

Amount  undetermined,  effect,  181 
Collector  to  receive  payment,  181 
Executor,  discharge  of  personal  liability 

by  payment.  181 
Extension  of  time  of  payment,  18) 
Interest  on  delayed  payments.   181 
Person  to  receive  payment,  181 
Receipts,  duty  of  collector  to  give,  181 
Reimbursement  of  beneficiaries  of  estate 

paying  tax,  182 
Time  of  payment.  181,  492  note 
L^nderpayment,  deficiency  payable  on  de- 
mand, 181 

Penalties  for  violation  of  act,  182 


ESTATE  TAX— (CVrnt'tf) 

Powers,  property  passing  under  exercise  of 
power  of  appointment  by  decedent,  178 

Property  subject  to  tax,  177  et  9eq. 

Rate  of  tax,  176 

Recovery  of  back  taxes,  481  note 

Refund  of  tax  on  contignent  interest, 
laches  in  suing  for  recovery,  481  note 

Religious  purposes,  gift  or  bequest  for,  de- 
duction from  gross  estate,  178 

Retroactive  operation  of  provision  for 
valuation,  490  note 

Returns 

Collector  required  to  make  return,  when, 

180 
Executor's  duty  to  make  returns,  180 
False  or  incorrect  statement  of  material 

fact,  duty  of  collector,  180 
Form  and  contents  of  return,  180 
Nonresident    decedent,    return    required, 

when,  180 
Penalty  for  failure  to  file  return,  182-183 
Value  of  gross  estate  requiring  return, 
180 

Scientific  purposes,  gift  or  bequest  for,  de- 
duction from  gross  estate,  178 

States,  gift  or  bequest  to  state  deducted 
from  gross  Estate,  when,  178 

Territories,  gift  or  'bequest  to  territory  de- 
ducted from  gross  estate,  when,  178 

Theft  during  settlement  of  estate,  deduction 
from  gross  estate,  178 

Transfers  by  decedent  as  affecting  value  of 
gross  estate,  177 

Transfers  by  decedent  to  take  effect  after 
death,  liability  of  transferee  for  tax,  182 

Transfers  in  anticipation  of  death,  402 
note 

Trusts  to  take  effect  after  death  as  affect- 
ing value  of  gross  estate,  177 

United  States,  gift  or  bequest  to  govern- 
ment deducted  from  gross  estate,  when, 
178 

Value  of  gross  estate,  177,  490  note 

Value  of  net  estate,  178 

Violation  of  act,  penalties,  182 

ESTIMATES 

See  National  Budget  System 
Appropriation  for  expenses  of  bureau,  60 
Budget  officers. for  each  department,  desig- 
nation and  duties,  60 
Congressional  committees,  aid  and  informa- 
tion from  bureau,  60 
Departmental  estimates 

Preparation  by  budget  officers,  60 
Revision  by  head  of  department  and  sub- 
mission to  bureau,  60 
Designation  and  duties  of  budget  officers,  60 
Duty  of  bureau  to  give  aid  and  information 

to  congressional  committees,  60 
Duty  of  compilation  transferred  to  bureau 
from  division  of  bookkeeping  and  war- 
rants, 59-60 
I'^Mtimates  for  departments 
Preparation  by  departmental  budget  offi- 
cers,  60 
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EBTHCATEB—  (Cont'd) 
Efltimatee  for  departments —  {Confd) 
Revision  by  head  of  department  and  sub- 
mission to  bureau,  60 
Form  of  departmental  estimates,  60 
Form  of  supplementary  or  deficiency  esti- 
mates, 60 

ETIDEHOE 

Admiralty  cases,  439  note 

Books  and  papers,  see  Pboduction  of  Books 

AND  Papkbs,  infra 
Census  bulletins  as  evidence,  400  note 
Ckymmission  on  interrogatories,  439  note 
Copies  of  departmental  records  and  papers, 

439  note 
Copies  of  records,  documents,  etc.,  certified 

by    Comptroller    General    or    Assistant 

C-omptroller  General  of  the  United  States, 

62 
Depositions,  commission  on  interrogatories, 

439  note 
Full  faith  and  credit,  foreign  divoroe  de- 
cree on  constructive  service,  439  note 
fTudieial  notice 

Administrative    rules    under    food    and 
fuel  act,  446  note 
Proclamation  of  president  under  food  and 

fuel  act,  446  note 
Production  of  books  and  papers 

Application  of  statute,  439  note 

Jurisdiction,  430  note 
Records,  proof  of,  439  note 
Unstamped  documents,  604  note 

EXCHAKOE8 

Stamp  tax  on  sales  of  produce  on  exchange, 
207 

EXCISE  TAXS8 

Amber  smoking  articles,  rate  of  tax,  193 

Ammunition,  rate  of  tax,  193 

Amount  of  tax,  192  et  9eq. 

Art  articles,  rate  of  taxation  on  sales  by 

persons  other  than  artists,  193 
Articles  subject  to  tax,  192  e^  aeq. 
Art  porcelains,  rate  of  tax  on  articles  sold 

by  persons  other  than  artists,  193 
Assessment  by  collector  not  required,  195 
Automatic   slot   device   machines,   rate   of 

tax,  193 
Automobiles  and  accessories,  rate  of  tax, 

192 
Automobile  tires,  inner  tubes,  etc.,  rate  of 

tax,  192 
Automobile  trucks,  wagons  and  accessories. 

rate  of  tax,  192 
Binoculars,  tax  on  sale  or  lease.  194 
Bowie  knives,  rate  of  tax,  193 
Brass  or  metallic  knuckles,  rate  of  tax,  1^3 
Bronzes,  rate  of  tax  on  articles  sold  by  per- 
sons other  than  artists,  193 
Cameras  weighing  not  more  than  100  lbs., 

rate  of  tax,  192 
Candy,  rate  of  tax,  192 
Oanoes,  rate  of  tax,  193 
Cartridges,  rate  of  tax,  193 


EXCISE  TAXES  —  ( Cont'd ) 
Cigar  and  cigarette  holders,  rate  of  tax,  193 
Clocks,  tax  on  sale  or  lease,  194 
Computation  of  tax 

Articles  sold  or  leased  at  leas  than  fair 
market  value,  J9B 

Manufacturer,    etc.,    customarily    selling 
both  at  wholesale  and  at  retail,  193 
Daggers,  rate  of  tax,  193 
"  Dealers,"  who  are.  196 
Dirk  knives,  rate  of  tax,  193 
Elxecutory  contract  of  sale  or  lease,  appor- 
tionment of  tax  between  parties,  196 
Eyeglasses  ornamented,  mounted  or  fitted 

with  precious  metals,  etc.,  exempt  from 

tax  on  sale  or  lease,  194 
Field  glasses,  tax  on  sale  or  lease,  194 
Firearms,  rate  of  tax,  193 
Humidors,  rate  of  tax,  193 
Hunting  and  shooting  garments,   rate   of 

tax,  193 
Hunting  knives,  rate  of  tax,  193 
Imitation  jewelry,  tax  on  sale  or  lease,  194 
Ivory,    articles    made    of    or    ornamented. 

mounted  or  fitted  with,  tax  on  sale  or 

lease,  195 
Jewelry,  tax  on  sale  or  lease,  194 
Knives,  rate  of  tax,  193 
Lenses    for    cameras    weighing    not    more 

than  100  lbs.,  rate  of  tax,  192 
Lieu  tax,  articles  taxed  under  revenue  act 

of  1918,  193 
Liveries,  rate  of  tax,  103 
Lorgnettes,  tax  on  sale  or  lease,  194 
Luxuries,  tax  on  sale  or  lease,  194 
Marine  glasses,  tax  on  sale  or  lease,  194 
Meerschaum  pipes,  rate  of  tax,  193 
Metallic  knuckles,  rate  of  tax,  193 
Motor  boats  not  designed  for  trade,  etc, 

rate  of  tax,  193 
Motorcycles  and  accessories,   rate  of  tax, 

192 
Motor  vehicles  and  accessories,  rate  of  tax, 

192 
Motor  vehicle  tires,  inner  tubes,  etc,  rate 

of  tax,  192 
Museums 

Art  articles  sold  by  one  dealer  to  another 
for  resale,  193-^194 

Art  articles  sold  to  educational  institu- 
tions or  public  museum,  193-194 
Notice    by   collector   to   pay  tax   not    re- 
quired, 196 
Opera  glasses,  tax  on  sale    or  lease,  194 
Ouija  boards  taxable  as  games  or  imple- 
ments with  which  games  are  played,  503 

note 
Paintings,  rate  of  tax  on  articles  sold  Iqr 

persons  other  than  artists,  193 
Payment  of  tax,  194-195 
Pearls,  tax  on  sale  or  lease,  194 
Penalty  for  nonpayment  of  tax,  195 
Photographic  films  and  plates,  rate  of  tax. 

192 
Pictures,  rate  of  tax  on   articles  sold  Vr 

persons  other  than  artists,  198 
Pleasure  boats  and  canoes,  rate  of  tax,  193 
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EXCISE  TAXES—  {Confd) 

Porcelaina,  rate  of  tax  on  articles  sold  by 
persons  other  than  artists,  103 

Precious  and  semiprecious  stoneSj  tax  on 
sale  or  lease,  194 

Precious  metals,  articles  made  of  or  orna- 
mented, mounted  or  fitted  with,  tax  on 
sale  or  lease,  194 

Kate  of  tax,  192  et  seq. 

Rate  of  tax  where  manufacturer  custom- 
arily sells  both  at  wholesale  and  retail. 
193 

Retail,  rate  of  tax  where  manufacturer, 
etc.,  also  customarily  sells  both  at  whole- 
sale and  retail,  193 

Returns  by  persons  liable  for  tax,  194 

Riding  habits,  rate  of  tax,  193 

Sculpture,  rate  of  tax  on  articles  sold  by 
persons  other  than  sculptors,  193 

Shells  for  firearms,  rate  of  tax,  193 

Shooting  garments,  rate  of  tax,  193 

Slot  device  machines,  rate  of  tax,  193 

Smokers*  articles,  rate  of  tax,  193 

Spectacles  ornamented,  mounted  or  fitted 
with  precious  metals,  etc.,  exempt  from 
tax  on  sale  or  lease,  194 

Statuary,  rate  of  tax  on  articles  sold  by 
persons  other  than  artists,  1(^3 

Stilettos,  rate  of  tax,  193 

Surgical  instruments,  ornamented,  mounted 
or  fitted  with  precious  metals  or  ivory, 
exempt  from  tax  on  sale  or  lease,  194 

Sword  canes,  rate  of  tax,  193 

Tobacco  pipes,  rate  of  tax,  193 

Watches,  tax  on  sale  or  lease,  194 

Wholesale,  rate  of  tax  where  manufacturer, 
etc.,  also  customarily  sells  at  retail,  193 

Yachts  not  designed  for  trade,  etc.,  rate  of 
tax,  193 


See      Ot>MMEBCE      DePABTMENT  ;       IlTTEBIOB 

Depabtment;  Labob  Depabtment;  Na- 
tional Budget  System;  Navy  De- 
pabtment;  Wab  I>epabtment 

Annual  and  special  reports,  temporary  dis- 
continiiance  of  printing,  277 

Books,  papers  and  records,  examination  by 
director  or  assistant  director  of  budget, 
60 

Budget,  see  National  Budget  System 

Budget  officer  designated  for  each  depart- 
ment, 60 

Budget  officers*  duties,  60 

Departmental  estimates,  preparation  and 
submission,  60 

Estimates,  revision  by  head  of  department 
and  submission  to  bureau  of  budget,  60 

Information  for  Comptroller  General,  duty 
of  departments  and  establishments  to 
furnish,  64 

Information  to  bureau  of  budget,  duty  to 
furnish,  60 

Officers  and  employees  transfer  to  general 
accounting  office,  65 

Printing  for  departments,  advancements  to 
public  printer  on  account  of  cost,  277 


EXECUTIVE        DEPARTKEHIW^ 

iConfd) 

Publications  discontinued,  56 

Regulations  as  part  of  law,  440  note 

Reorganization 
Administrative    service    to    furnish    in- 
formation to  committee,  25 
Committee  appointed  pursuant  to  joint 

resolution,  24 
Compensation  of  assistants,  25 
Employment  of  assistants,  25 
Powers  of  conmiittee,  24 
Redistribution  of  powers  in  interest  of 

efficiency  and  economy,  24 
Reports  to  Congress,  26 

Reports,  temporary  discontinuance  of  print- 
ing, 277 

Study  by  bureau  of  budget  with  view  to 
improvement  of  service,  59 

Typewriting  machines,   limitation  of  pur- 
chase price,  55 

EXECUTORS  ANB  ADldNIBTBATORS 

See  Estate  Tax 


Tax  on   public  exhibitions,  see   Intebnal 
Revenue 


See  Appbopbiations 

Estimates  of   expenditures,   see  National 
Budget  System 


Articles  used  by  carriers  for  signal  pur- 
poses, 255 

Black  powder,  transportation  on  passenger 
vessel  or  vehicle  prohibited,  256 

Blasting  caps,  transportation  on  passen- 
ger vessel  or  vehicle  prohibited,  256 

Detonating  fuses 
Definition,  266 
Transportation    on    passenger  vessel   or 

vehicle  permitted,  265 
Transportation    on    passenger   vessel   or 
vehicle  prohibited,  255 

Dynamite,  transportation  on  passenger  ves- 
sel or  vehicle  prohibited,  256 

Fireworks,  transportation  on  passenger  ves- 
sel or  vehicle  permitted,  255 

Fulminate  in  bulk  in  dry  condition,  trans- 
portation on  vessel  or  vehicle  carrying 
passengers  or  property  prohibited,  266 

Fuses  deSned,  255 

Fuses,  transportation  on  passenger  vessel 
or  vehicle  prohibited,  255 

Gunpowder,  transportation  on  passenger 
vessel  or  vehicle  prohibited,  256 

High  explosives,  transportation  on  passen- 
ger vessel  or  vehicle  prohibited,  255 

Injuries  caiised  by  violation  of  law, 
penalty,  256-257 

Interstate  commerce  commission  to  make 
regulations  for  transportation,  256 

Liquid  nitroglycerin,  transportation  on 
vessel  or  vehicle  carrying  panflcngers  or 
property  prohibited,  256 
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—  {Gant'd) 

Marking  packages  of  explosives  offered  for 
transportation,  256 

Munitions  of  war,  transportation  not  re- 
stricted, 255 

Passenger  trains  not  to  carry  certain  arti- 
cles, 255 

Passenger  trains,  vessels,  etc.,  permitted  to 
carry  small  packages,  255 

Passenger  vessels,  explosives  on,  255 

Penalty  for  false  or  deceptive  marking  of 
package  containing  explosive,  256 

Primers  defined,  255 

Primers,  etc.,  transportation  on  passenger 
vessel  or  vehicle  prohibited,  255 

Begulations   for    safe    transportation,    256 

Samples  of  explosives  for  laboratory  ex- 
amination, transportation  on  passenger 
vessel  or  vehicle  permitted,  266 

Small  arms  ammunition,  transportation  on 
passenger  vessel  or  vehicle  permitted,  255 

Smokeless  powder,  transportation  on  pas- 
senger vessel  or  vehicle  prohibited,  255 


Agricultural  products.  War  Finance  Cor- 
poration authorized  to  finance  exporta- 
tion, 26 

Duties  on  exports  from  Porto  Rico  pro- 
hibited, 258 

Refunding  tax  paid  on  exports,  212 

EXPORT  VAImTTE 

See  Customs  Duties 

EXTRADITION 

Affidavit 

Necessity,  441  note 

Presumption    from    recital    of    warrant, 
441  note 
Fairness  of  trial  in  demanding  state,  834 

note 
Fugitives  from  justice,  definition,  440  note 
Fugitive  under  conviction  in  asyliun  state, 

834  note 
Habeas  corpus  to  review  proceedings,  451 

note 
Indictment,  sufficiency,  440  note 
Jurisdiction  of  courts,  440  note 
Proceedings  before  governor,  441  note 
Review,  441-442  note 
Right  to  demand  and  correlative  duty  to 

surrender,  834  note 
State  and  federal  courts,  jurisdiction,  440 

note 
Subsequent  proceedings  in  demanding  state, 

442  note 
Warrant  of  arrest,  441  note 

TALBE  PERSONATION 

Pretending  to  be  United  States  officer,  690 
note 

FAMII.T  AI,I.OWANOE8 

See  War  Risk  Insitiance 

FARMERS*  ASSOCIATIONS 

See  Ageicultube 


FARM  I.OAN  ACT 

See  Fedebal  Farm  Loan  Act 

FEDERAIi  BOARD  OF  VOCATIONAL 
EDUCATION 

Powers  of  board  transferred  to  Veterans' 
Bureau,  321 

FEDERAL  CONTROL  OF  TRANSPOR- 
TATION 

Actions    against    railroads    under    federal 

control,  757  note,  758  note 
Adjustment    of    claims    for    compensation, 
termination  of  power  of  board,  757  not* 
Baggage,  regulations  limiting  recovery  for 

loss,  756  note 
Board  to  adjust    claims  for  compensation, 

termination  of  powers,  757  note 
Carriers,    see    Guaranty    to    carrier    after 
termination     of    control,    infra;     Keim- 
bursement   of  deficits   during  period  of 
control,  infra 
Causes  of  action  arising  out  of  federal  con- 
trol, 527-520  note 
Claims    arising    out    of    federal    control, 
termination  of  power  of  adjusting  board, 
757  note 
Director  general 
Actions  against  director  general,  757-7d8 

note 
Admiralty  proceedings,  758  note 
Cancellation  of  ratings,  judicial  question, 

756  note 
Defenses   available   to   director   general, 

759  note 
Garnishment    against    director    general, 

759  note 
Penalties,  director  general  not  liable  to, 

750  note 
Substitution  of  director  general  by  con- 
sent, 750  note 
Venue  of  action  against  director  general. 
750  note 
E^ffect  of  federal  control,  7o6  note 
Existing  rates  continued  in  effect,  530  note 
Guaranty  to  carrier  after  termination  of 
control 
Certifying  amount  due  in   whole  or  in 

part,  225-226 
Deferred  debits  and  credits,  estimate  of 

net  effect  of  items,  225-226 
Pavment  of  amount  certified  as  due,  225- 
226 
Larceny  of  goods  in  transit  during  federal 

control,  757  note,  760  note 
New   York    state   barge   canal,   exemption 
from  operation  by  Secretary  of  War.  226 
President's  powers,  execution   Ijy   director 

general  of  railroads,  531  note 
Railroad  board  of  laibor  adjustment 
Controversies  within  act,     531  note 
E^ect   on  boards  created   by   prior  act, 

531  note 
Reasonableness  of  wages,  jurisdiction  of 
disputes  as  to,  531  note    • 
Rates  of  transportation,  state  rates  as  af- 
fected by  federal  control  act,  757  note 
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FEBERAI.  GOHTROI*  OF  TRAK8POB- 
TATION—  {ConVd) 
Refunding  carrier's  indebtedness  to  United 

States,  520  note 
Reimbursement  of  deficits  during  period  of 
control 
Certifying   amount  due   in   whole  or    in 

part,  225-226 
Deferred  debits  and  credits,  estimate  of 

net  effect  of  items,  225-226 
Payment    of    amount    certified    as    due, 
225-226 
Safety  appliance  acts  suspended,  756  note 
Systems  of  transportation,  756  note 
Transportation  act  amended,  225 
Wages  of  employees,  failure  of  receiver  to 
comply  with  order  respecting,  532  note 

FEDEJBUU.   EMPIfOTEB'S   UABILITT 
ACT 

See  Employer's  Liability  Act 

F£DEBAI<  FARM  I^OAK  ACT 

Bonds,  see  Farm  loan  bonds,  infra 
Branch  land  banks,  see  Land  banks,  infra 
Constitutionality.  340  note 
'  Farm  loan  board,  power  to  regulate  issu- 
ance of  bonds.  3-4 
Farm  loan  bonds 
Amount  of  series,  3-4,  5 
Denominations,  3-4,  5 
District  court,  jurisdiction,  573  note 
Interest  coupons,  3-4,  5 
Interest,  rate  of,  3-4,  5 
Maximum  and  minimum  periods,  3—4,  5 
Rate  of  interest,  3-4,  5 
Federal  farm  loan  board,  see  Loan  board, 

infra 
Federal  land  banks,  see  Land  banks,  infra 
Income   tax   not   imposed    on    interest   on 

securities  issued  under  act,  134 
Interest  on  loans,  power  of  loan  board  to 

prescribe,  3 
Joint   stock   land    banks,   exemption    from 

local  taxation,  340  note 
Land  banks 

Borrowers  required  to  subscribe  to  stock 

in  land  bank,  3 
Branch  banks  in  Porto  Rico,  2-3 
Branch  banks,  limitation  of  amount  of 

loans,  3 
Branches  of   land  banks,   establishment 

within  district,  2 
Deposit  of  government  funds,  amount,  4 
Establishment  of  banks,  power  of  federal 

farm  loan  board,  2  • 

Exemption  from  local  taxation,  340  note 
Federal   farm   loan   board,  power  to  es- 
tablish land  Imnks,  2 
Income  tax,  exemption,  150 
Interest      on      deposit     of     government 

bonds,  4 
Interest,  rate  on  loans,  3 
Loans,  borrower  required  to  subscribe  to 

stock  in  land  bank,  3 
Loans,    borrower's    stock    as    collateral 
security,  3 


FEDERAIi  FABK  I.OAK  AOT— (C7<m^<i) 
Land  banks  —  {Oont*d) 
Loans   by   branch   banks,    limitation   of 

amount,  3 
Loans,  cancellation  of  stock  subscription 

on  full  payment  of  loan,  3 
Loans  in  Porto  Rico  not  to  run  longer 

than  20  years,  3 
Loans,  regulation  by  federal  farm  loan 

board,  3 
Location  of  land  banks,  2 
Name  of  land  bank  to  include  city  of 

location,  2 
Porto  Rico,  federal   farm  loan  act  ex- 
tended to,  2-3 
Principal  office  of  land  banks,  2 
Stock      subscriptions      by      borrowers, 

amount  required,  3 
Stock   subscriptions  by  borrowers,  divi- 
dends on  stock,  3 
Stock  subscriptions  by  borrowers,  option 
of  borrower  on  full  payment  of  loan,  3 
Loan  board 

Branch    land   banks,   authorizing   estab- 
lishment, 2 
Establishment  of  land  banks,  2 
Interest  on  loans,  powers  as  to,  3 
Land  banks,  power  to  eatablish,  2 
Porto  Rico,   operation  of  federal   farm 
loan  act  extended  to,  2-3 
Loan  bondb,  see  Farm  loan  bonds,  supra 
Stock  in  land  banks,  subscriptions  by  bor- 
rowers, 3 

FEDERAIi  GOVERNMENT 

Eniunerated  prowers,  819  note 

FEDERAIi  HIOHTXTAT  ACT 

See  Highways 

FEDERilX  IJiND  BANKS 

See  Fedebal  Farm  Loan  Act 

FEDERAIi  QUESTION 

See  District  Courts  ;  Removal  of  Causes 

FEDERAIi  RESERVE  BANKS 

Accumulating  checks  on  state  country 
banke  prohibited,  659  note 

Actions  by  or  against,  jurisdiction  of  dis- 
trict courts,  573  note,  581  note 

Actions,  removal  from  state  to  federal 
court,  586  note 

Board,  permitting  reserve  banks  to  dis- 
count notes  for  member  banks,  243 

Depositaries  for  and  fiscal  agents  of  Wlar 
Finance  Corporation,     31 

Discounting  notes  for  member  banks,  power 
of  board  to  permit,  243 

Foreign  linking  business,  authority  to 
engage  in,  24^3-244 

International  financial  operations,  author- 
ity to  engage  in,  243 

Membership,  national  banks,  059  note 

National  banks  required  to  become  mem- 
bers, 659  note 

Not^s  and  bonds  issued  by  War  Finance 
Corporation,  use  as  security  for  loans 
and  rediscounts,  30-31 
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{CanTd) 
Removal   of   euits   from   state    to    federal 

court,  586  note 
Reserve  board,  see  Boards,  supra 
Suits  removable  from  federal  to  state  court, 

586  note 

FEDERAI.  TBADE  COlCMIBSIOir  ACT 

See  Interstate  Commerce  Act 


Attorney's  fee  "  on  trial  before  a  jury  ", 
567  note 

Bills  of  health  for  vessels  bound  for  ports 
of  the  United  States,  etc.,  90 

Clerk's  fees,  deposit  to  secure,  567  note 

Marshal's  fees  in  serving  subpoenas  on  wit- 
nesses not  testifying,  567  note 

Quarantine  fees  imposed  on  vessels,  90 

FEMAU:  81TFFRAGE 

See  Woman  Suffrage 

FIDIIOIABIE8 

Taxation  of  income  of  estate,  see  Income 
Tax 


Excessive  fines  prohibited,  848  note 
Remission  of  fine  under  Lever  Act,  443  note 

rmuLND 

Envoy   extraordinary   and   minister   pleni- 
potentiary, salary,  46 

FIBE  IH  SUBAKOE 

Income  tax 
Deductions  for  additions  to  reserve  fund, 

153 
Exemption  of  farmers  mutual  companies, 

150 


See  District  of  Colxtmbia 

FISH  A]n>  FISHERIES 

Acquisition   by   United    States    of   private 

rights  in  Pearl  Harbor,  island  of  Oahu. 

Hawaii,  72 
'Interstate    waters,    regulation    of    fishing 

rights  by  agreement  between  states,  443 

note 

FIVE  mVOJXED  TRIBES 

See  Indians 


Tax    on    sales    for    future    delivery,    see 

PUTUBE   TbADINO  AcT 

FI.ORIDA 

School  lands  in  Florida,  survey,  269 

FlfTIHG  OABET8 

See  Abmt 


FOOD 

See  Food  and  Drugs  Act 

Adulteration,  danger  to  health  not  essen- 
tial, 444  note 

Packers  regulated,  see  Packers 

State  legislation  as  to  adulteration,  etc., 
validi^,  444  note 

Stockyards   regulated,  see  Stockyabds 

FOOD  AITD  DRUGS  ACT 

Indictment  for  violation  of  act,  444   note 
Intrastate  transaction  not  within  act,  445 

note 
Misbranded  articles  shipped  at  request  of 

government  agent,  444  note 
Misbranding,  445  note 
Release    of    seized    articles,    discretion    of 

court,  445  note 
State  legislation  as  affected  by  federal  law, 

444  note 
Violation  of  law  procured  by  government 

agent,  444  note 


FOOD  AHD  TV. 

Amendments,  power  of  Gongress  to  enact. 

448  note 
Antitrust  act  as  affected  by  Food  and  Fuel 

Act,  446  note 
Coal,  state  taxation   as  affected  by  Food 

and  Fuel  Act,  446  note 
Constitutionality  of  act,  446  note,  447  note 
Distilled  spirits,  prohibition  of  use  of  food 

materials,  447  note 
Duration  of  act,  447  note 
Fixing  price  of  sugar,  448  note 
Hoarding 

Contracts  violative  of  act,  446  note 

effectiveness    of    statutory    prohibiticm, 
446  note 
Judicial  notice  of  administrative  rules  and 

regulations,  446  note 
Judicial   notice   of   presidential   proclama> 

tion,  444  note 
Jury  trial   of  proceedings  under  act,  447 

note 
License  to  import,  etc.,  implied  revocation, 

444  note 
Necessaries 

Ejusdem  generis  rule  of  construction,  446 
note 

President  authorized   to  fix  prices,   446 
note 

Sugar,  446  note 
Penalty  for  prohibited  acts,  effect  of  fail- 
ure "to  provide,  446  note 
Price  fixing,  448  note 
Requisition  of  foods,  etc. 

Prior   contracts   as   affected  by  requisi- 
tion, 447  note 

Right  to  jury  trial,  447  note 

State   control  of  ccmimission  merchants 
excluded,  447  note 
State    corporation    used    as    governmental 

agency,  446  note 
Sugar  as  necessary,  446  note 
Wearing  apparel,  conservation,  448  note 
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rOOD  COHTBOIi 

See  Food  and  Fuel 
Duration  of  act  extiended,  61 
Operation  of  act  not  affected  by  termina- 
tion of  war,  315 

FOBEIOir 

Meaning  of  word  in  Bevenue  Act  as  applied 
to  corporation  or  partnership,  122 

FOBEIOH  COIH8 

Ascertainment  of  value,  42-43 

FOBEZGK  OORPOBATIOKS 

Capital  stock  tax,  196 
Cutting  timber  on  forest  reservations,  per- 
mits, 304-305 
Income  tax,  deductions  allowed,  154 

FOREIGK  OOVEBlTMElfTS 

Income  tax  not  imposed  on  interest  re- 
ceived by  foreign  governments  from 
domestic   investments  or   securities,    134 

Stamping  of  foreign  government  bonds  not 
required,  203 

FOREIGH  MONET 

Bill  of  exchange  payable  in  foreign  money, 
ascertaining  amount  of  judgment,  404 
note 

FOREIGX  RBLATIOH8 

See  Diplomatic  and  Consulab  Ofticebs 
Arbitration     of     claims     between     Great 

Britain   and  United   States,  salaries  of 

agency,  67 
War  with  Germany  terminated,  68 

FOBE8T  IsAjmS 

Right  of  way  for  irrigation  and  drainage, 
forest  lands  excepted,  270 

FOREST  RESERVES 

Cutting  timber,  permits  to  foreign  corpo- 
rations,  304-305 

FOREST  ROADS 

See  Highways 

Public  lands,  appropriation  for  road  pur- 
poses, 100 


See  Penal  Laws 

Bill  of  lading,  intent  in  forging  and  nego- 
tiating, 400  note 

FORMER  JEOPARDY 

See  Twice  in  Jeopabdy 

FORTIFIOATIOirS 

Cost  of  transporting  civilian  employees  and 
materials,  319 

FORT  IX>OAH  H.  ROOT 

Ijand  and  buildings  appropriated  for  addi- 
tional hospital  facilities,  104-105 

FORT  KAOKEirZIE 

Land  and  buildings  appropriated  for  addi- 
tional hospital  facilities,  104-105 


FORT  "WALLA  WALLA 

Land  and  buildings  appropriated  for  addi- 
tional hospital  facilities,  104-105 

FORT  WORTH 

Port  of  entry,  45 

FRAHCE 

Acquisition     of     embassy     buildings     and 

grounds,  appropriation,  48 
Ambassador    extraordinary    and    minister 

plenipotentiary,  salary,  46 

FRAUD 

Conspiracy  to  defraud,  692  note 

FRAUD  AGAnrST  OOVERHMENT 

Limitation  of  prosecutions,  33 

FREEDOM  OF  PRESS 

flxcluBion    of    seditious    newspapers    from 
mail,  836  note 

FREEDOM  OF  SFEEGHi 

State    statute    prohibiting    language    dis- 
couraging enlistments,  -837  note 

FUIX  FAITH  AliD  CREDIT 

Children,    conclusiveness    of   decree   as    to 

custody,  832  note 
Confession  of  judgment,  832  note 
Divorce  decree,  conclusiveness,  832  note 
Foreign  judgments,  831  note 
Judicial  proceedings,  831  note 
Jurisdiction,  necessity,  831  note 
Service  of  process,  831  note 

FUTURE  TRADING  ACT 

Acts  and  omissions 

Associations  liable  for  acts  and  omissions 
of  agents,  6 

Corporations  liable  for  acts  and  omis- 
sions of  officers  or  agents,  6 

Individual  liability  of  officer  or  agent  of 
corporation,  6 

Partnerships  liable  for  acts  and  omis- 
sions of  agents.  6 

Principal  liable  for  acts  and  omiesione 
of  agent,  6 

Trust  liable  for  acts  and  omissions  of 
officers  or  agents 
Boards  of  Trade 

Appeal  from  refusal  to  designate  as 
"  contract  market ",  8 

Appeal  from  suspension  or  revocation  of 
designation  as  ''  contract  market ", 
preferred  cause,  8 

Application  for  designation  as  ''con- 
tract market  '*,  7 

Circuit  Court  of  Appeals,  review  of  sus- 
pension or  revocation  of  designation 
as  "  contract  market  ",  8 

Conditions  of  designation  as  ''contract 
markets",  6-7 

Conditions  of  designation  as  "contract 
market ",  effect  of  noncompliance 
with,  8 

Contract  markets ",  designation  and 
regulation,  see  Contract  Markets, 
infra 
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FUTURE  TRADING  ACT—  {Cont'd) 
Boards  of  Trade —  {Cont'd) 

Contracts  made  through  member  liot 
taxable,  when,  6 

Cornering  grain,  prevention  by  govern- 
ing board,  7 

Cornering  grain,  rules  to  prevent  as 
condition  of  designation  as  "  contract 
market",   7 

Definition,  6 

Designation   as   "  contract   markets  *',    6 

Designation  as  "  contract  market ",  ap- 
peal from  refusal,  8 

<Governing  board,  preventing  manipula- 
tion of  prices  or  cornering  of  grain, 
7 

Governing  board,  regulation  as  to  keep- 
ing of  records,  7 

Investigation  by  {Secretary  of  Agricul- 
ture, 10 

Manipulation  of  prices,  prevention  by 
governing  board,  7 

Manipulation  of  prices,  rules  to  pre- 
vent as  condition  of  designation  as 
"contract  market",  7 

Membership,  admission  of  producers' 
associations  as  condition  of  dfesigna- 
tion  as  ''  contract  market ",  7 

Memorandum  of  transactions,  preserva- 
tion for  prescribed  period,  6 

Memorandum  of  transactions,  require- 
ments as  to,  6 

Notice  and  hearing  in  proceeding  to  re- 
voke or  suspend  designation  as  **  con- 
tract market",  8 

Record  of  transactions,  inspection  by 
government  crfficer,  6 

Records,  keeping  as  condition  of  desig- 
nation as  "  contract  market  *',  7 

Records  to  be  kept  after  designation  as 
"  contract  market  ",   7 

Redesignation  after  vacating  original 
designation,   9-10 

Reports,  rules  to  prevent  inaccuracy  as 
condition  of  designation  as  *'  contract 
market",  7 

Revocation  of  designation  as  "contract 
market  *',  8 

Rules  and  regulations  as  affecting  right 
to  designation  as  **  contract  market  ". 
7 

Suspension  of  designation  as  "  contract 
market",  8 

Vacation    of    designation    as    "  contract 
market ",  9-10 
Commission    to   suspend    or    rt^voke   desig- 
nation of  "  contract  markets  ",  8 
Constitutionality  of  act,  effect   of  partial 

invalidity,  10 
"  Contract  markets  " 

Appeal  from  refusal  to  designate  or  sus- 
pension or  revocation  of  designation. 
8 

Application  for  designation,  7 

Apiplication  for  vacation  of  designation. 
9-10 

Circuit  Court  of  Appeals,  appeal  from 
refusal  to  designate  or  suspension  or 
revocation  of  designation,  8 


FUTURE  TRADING  ACT^  {Cont'd) 

"  Contract  markets  "—  {Confd) 
CcMiditions  of  designation,  6-7 
Conditions    of    designation    of    contract 

markets,  7 
Cornering  grain,  rules  for  prevention  as 

condition  of  designation,  7 
Designation  of  boards  of  trade  as  **  coo- 
tract   markets ",    authority   of    Secre- 
tary of  Agriculture,  6 
Designation  of  boards  of  trade  by  Sec- 
retary of  Agriculture,  6 
Hearing    and    determination    on    appeal 
from  refusal  to  designate  or  suspen- 
sion or  revocation  of  designation,  8 
Location  and  facilities  of  board  of  trade 
as   affecting   right    to    designation,   7 
Manipulation    of    prices,   rules   for    pre- 
vention as  condition  of  designatioii,  7 
Membership   in   board   of   trade,   admis- 
sion of  producers*  associations  as  con- 
dition of  designation,  7 
Memorandum   of   transactions  by   mem- 
bers, duty  to  keep,  6 
Notice  of  order  granting  application  to 

vacate  designation,  9 
Orders  of  Secretary  of  Agriculture,  pro- 
vision for  making  effective  as  condi- 
tion of  designation,  7 
Record    of    transactions    of    board    and 
members,  conditions  of  designation,  7 
Record    of   transactions   of   members,   7 
Redesignation    after    vacating    original 

designation,  9-10 
Reports,  rules  to  prevent  inaccuracy  as 

conditions   of  designation,   7 
Suspension  of  designation,  8 
Transaction    through    member    not   tax- 
able, when,  6 
Vacation   of  designation  on  application 
of  board  of  trade  designated,  9-10 
"Contract  of   sale"  defined,   5-6 
Definitions 
"  Board  of  Trade  ",  6 
"Contract  of  sale",  5-6 
"  Future  delivery  ",  6 
"Grain".  6 
"Person",  6 
Exchanges,  see  Boards  of  Trade,  supra 
"  Future  deilivery "  defined.  6 
"  Grain  "  defined,  6 
Invalidity  of  part  of  act,  effect  on  other 

provisions,  10 
Investigations  by  Secretary  of  Agriculture 
Authority  to  make  iuTestigations,  10 
Publication  of  results  of  investigations, 
10 
Manipulation    of   price   of   grain,   ground 
for    suspending    trading    privileges    of 
offender,  8 
Market  conditions,  investigation  by  Secre- 
tary of  Agriculture,  10 
Partial  invalidity  of  act,  effect,  10 
*'  Person  "  as  including  associations,  part- 
nerships, corporations  and  trusts,  6 
Punishment    for    violating    provisions    <d 

act,  10 
Record  of  transacrtions,  penalty  for  failure 
to  keep,  10 
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F17TUBE  TBABINO  ACT—  {Cont'd) 
Report  of  transactions  within  act,  penalty 

for  failure  to  make,  10 
Sales  of  grain  for  future  delivery 

Record  of  transactions,  penalty  for  fail- 
ure to  keep,  10 

Report  of  transactions,  penalty  for 
failure  to  make,  10 

•Sales  by  or  through  member  of  iboard  of 
trade  designated  as  "  contract  mar- 
ket", 6 

Tax  imposed',  6 

Tax,  penalty  for  failure  to  pay,  10 

Transactions  not  taxable,  6 

Transactions  taxable,  6 
Secretary  of  Agriculture 

Appointment  and  removal  of  officers  and 
employees,  11 

Comipensation  of  officers  and  employees, 
power  to  tax,   11 

Cooperation  with  governmental  agendet 
federal  and  state,  10-11 

Expenditures,   power  to  make,   11 
Stamps  as  mode  of  collecting  tax  on  sales 

of  grain  for  future  delivery,  9 
Statistics,    publication    by    Secretary    of 

Agriculture,   10 
Tax  imposed 

Actual  ownership  of  commodity  as  af- 
fecting liability  to  tax,  6 

Amount  of  tax  on  privileges  or  options 
as  to  purchase  or  sale  of  grain,  6 

Board  of  trade,  contracts  made  through 
member  not  taxable,  when,  6 

Collection,  9 

Failure  to  -pay,  penalty,  10 

Grower  or  producer  of  grain  not  subject 
to  tax,  6 

Mode  of  collecting  tax  to  be  prescribed 
by  Secretary  of  Treasury,  9 

Nonpayment,  penalty,  10 

Owner  or  renter  of  Uind  producing  grain 
not  subject  to  tax,  d 

Penalty  for  failure  to  pay,  10 

Person  liable  for  tax,  9 

Regulations  for  collection  of  tax,  pub- 
lication, 9 

Seller  liable  for  tax,  9    > 

Stamps  as  method  of  collecting  tax,  9 

Time  of  taking  effect  of  tax  provisions. 
10 

Transactions  not  taxable,  6 

Transactions  taxable,  6 
Violation  of  provisions  of  act 

Appeal  from  order  of  commission,  9 

Commission,  hearing  of  complaint  by,  9 

Complaint  by  Secretary  of  Agriculture,  8 

Hearing  and  determination,  9 

Hearing,  place  of,  9 

Notice  of  hearing,  8-9 

Notice  of  order  of  conunission,  9 

Order  of  commission,  suspension  of  trad- 
ing privileges  of  offender,  9 

Proceedings  against  violator,  8-9 

Production  of  documents,  9 

Publication  of  facts  disclosed  on  investi- 
gations, 10 

Punishment,  10 


FUTURE  TBABING  ACT—  {Cont'd) 
Violation  of  provisions  of  act —  {Cont'd) 

Referee,     designation    by    Secretary    of 
Agriculture  to  hear  complaint,  9 

Service  of  order  of  commission,  9 

Suspension   of  trading  privileges   of  of- 
fender on  hearing  of  complaint,  9 

Time  of  taking  effect  of  tax  provisions, 
10 

Witnesses,  immunity  of,  9 

Witnesses,    orders    for    attendance    and 
testimony,  9 

OABAGE 

See    Rent    Regulation   in    District   of 
Columbia 

GAS 

Income  tax,  allowance  for  depletion  of  gas 

wells  and  depreciation  of  improvements, 

152 
Reservations   in   patents   for  public  lands, 

268-269 
War  profits  and  excess  profite  tax  on  sales 

of  gas  wells,  175 

OBNERAIi  ACCaUNTING  OFFICE 

See  National  Budget  System 
Accountants,  civil  service  examinations,  64 
Administrative  appropriation  and  fund  ac- 
count,  power  of  comptroller  general   to 
regulate,  62-63 
Appropriations 

Purposes    for  which   transferred    appro- 
priations are  available,  64-65 
Transfer   from   treasury   department   to 

general  accounting  office,  64 
Assistant    comptroller    general    of    United 

States 
Appointment,  61 
Oonduct   involving   moral    turpitude    as 

ground  for  removal  from  of&^e,  61 
Crime  as  ground  for  removal  from  office, 

61 
Felony  as  ground  for  removal  from  of- 
fice, 61 
Grounds  for  removal  from  office,  61 
Impeachment  as  mode  of  removal  from 

office,  61 
Incapacity  to  perform  duties  as  ground 

for  removal  from  office,  61 
Inefficiency  as  ground  for  removal  from 

office,  61 
Ineligibility  for  reappointment,  61 
Malfeasance  as  ground  for  removal  from 

office,  61 
Neglect  of  duty  as  ground  for  removal 

from  office,  61 
Notice  and  hearing  before  removal  from 

office,  61 
Reappointment  after  removal  prohibited, 

61 
Removal  by  joint  resolutions  of  congress, 

61 
Retirement  at  age  of  70  years,  61 
Salary,  61 

Second  term  prohibited,  61 
Term  of  office,  61 
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OENEBAL     ACCOUXTIKG     OFFICi:  — 

iConfd) 
Attorneys   to  practice   before  office,   regu- 
lations concerning  admission,  63 
Balances  certified   by   comptroller   general 
as    conclusive    on    executive    branch    of 
government,  61 
Books,  papers,  etc.,  in  office  of  comptroller 
of   treasury    transferred  to   general   ac- 
counting office,  61 
Certification    of    balances    by    comptroller 
general  as  conclusive  on  executive  branch 
of  government,  61 
Certified  copies  of  records,  documents,    tc, 

admissibility  in  evidence,  62 
Claims,  settlement  and  adjusting,  62 
Comptroller  General  of  United  States 
Administrative   appropriation   and   fund 

accounting,  power  to  regulate,  62-63 
Admission   of   attorneys  to   practice  be- 
fore office,  power  to  make  regulations, 
63 
Appointment,  61 

Certification  of  balances  binding  on  ex- 
ecutive branch  of  government,  61 
Certification  of  copie*  of  records,  docu- 
ments, etc.,  62 
Conduct    involving   moral    turpitude    as 

ground  for  removal  from  ofllce,  61 
Creation  of  office,  61 
Crime  as  ground  for  removal  from  office, 

61 
Direction  and  control  of  office,  60 
Employees  of  office,  power  to  change  num- 

l)er,  64 
Employees,   power   to   change   compensa- 
tion, 64 
Felony  as  ground  for  removal  from  office, 

61 
Grounds  for  removal  from  office,  61 
Impeachment  as  mode  of  removal  from 

office,  61 
Incapacity  to  perform  duties  as  ground 

for  removal  from  office,  61 
Inefficiency  as  ground  for  removal  from 

office,   61 
Ineligibility  for  reappointment,  61 
Information,   duty   of   departments    and 

establishments  to  furnifth,  64 
Information  for  Bureau  of  Budget,  duty 

to  furnish,  64 
Investigations  and  reports  by  comptroller 

general,  63 
Malfeasance  as  ground  for  removal  from 

office,  61 
Neglect   of  duty  as  ground  of   removal 

from  office,  61 
Notice  and  hearing  before  removal  from 

office,  61 
Officers  and  employees,  power  to  appoint, 

remove,  and  fix  compensation,  63 
Pavment  of  adjust^ed  accounts  or  claims, 

62 
Reappointment  after  removal  prohiV)ited, 

61 
Removal    by    joint    resolutions    of    con- 
gress, 61 


GENERAI.     AOCOITNTXHG     OFFICE — 

iOonfd) 
Comiptroller  General  of  United  States  — 
{Cont'd) 
Retirement  at  age  of  70  years,  61 
Rievision  of  statements  by  auditors  of 

Treasury  discontinued,  61 
Salary,  61 
Seal  for  general  accounting  office,  power 

to  adopt,  61 
Second  term  prohibited,  61 
Term  of  office,  61 
Comptroller  of  the  Treasury 
Appropriations  for  rent  and  contingent 
and     miscellaneous     expenses     trans- 
ferred to  general  accounting  office,  64 
Powers   and   duties  transferred  to  gen- 
eral accounting  office,  61 
Contingent    expenses,     apprc^riation    for, 

transfer  from  treasury  department,  64 
Creation  of  office,  60 

Disbursement    of   public    funds,    investiga- 
tions  and   reports    by   comptroller   gen- 
eral, 63 
Employees,  see  Officers  and  employees,  infra 
Establishment  of  office,  60 
Independence  of  executive  departmente,  60 
Investigations  and  reports  by  attorney  gen- 
eral, 63 
Laws  governing  departments  nn<l  establi^- 
ments  to  govern  general  accounting  of- 
fice, 62 
Miscellaneous  expenses,  appropriation  for. 

transfer  from  treasury  department.  64 
Office    accommodations    temporarily    pro- 
vided, 63 
Office   equipment  of   comptroller  of  treas* 
ury    tran«f erred   to   general    accounting 
office,  61 
Officers  and  employees 

Additional  expenses  as  affected  by  date 

of  establishment  of  bureau,  65 
Civil   service  laws  and   regulations  ap- 
plied, 63 
Compensation,  power  of  comptroller  gen- 
eral to  change,  64 
Compensation,  reg^ulation  of  amount,  63 
Comptroller   general   authoriaed    to   ap- 
point,* remove,  and  Sx  compensation,  63 
Duties  to  be  performed  as  assigned,  63 
Number   of  employees,   power   of   comp- 
troller general  to  change,  64 
Official   acts  to  have  same  effect  as  if 
performed   by   comptroller  general   in 
person,  63 
Rules  and   regulations   for  carrying  on 

work,  power  to  make,  63 
Transfer  from  executive  departments  and 

independent   ests^lishments.   65 
Transfer  of  personnel  from  office  of  comp- 
troller of  treasury  to  general  account- 
ing office,  60-61 
Payment  of  adjusted  accounts  or  claims. 

how  made,  62 
Personnel  of  office  of  comptroller  of  treas- 
ury   transferred    to   general    accounting 
office,  60-61 
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GENERAI.     ACCOUICTIHG     OFFICE  — 

{Cont'd) 
Beceipts  of  government 

Investigations    and    reports    by    comp- 
troller general,  63 
Rent,    appropriation    for,    transfer    from 

treasury  department,  64 
Reports  by  comptroller  general,  63 
Seal,  power  of  comptroller  general  to  adopt, 

61 
Temporary    office    accommodations,    rooms 

occupied  by  comptroller  of  treasury  and 

auditors,  d3 
Time  of  taking  effect  of  act  creating  office, 

65 

GEXERAI.  SUPPLY  COMBnTTEE 

Furnishing    typewriters    to    executive    de- 
partments, 56 


Acquisition  of  enrbassy  or  consular  build- 
ings and  grounds,  appropriation,  48 

AmlMissadoT  extraordinary  and  minister 
plenipotentiary,  salary,  46 

Claims  against,  retention  of  seized  prop- 
ertv  until  satisfaction,  69 

Seized  property  retained  until  satisfaction 
of  claims  against  German  government,  69 

War  between  United  States  and  Germany 
terminated,  68 

GIFTS 

Income  tax  not  imposed  on  gifts,  134 

GOOD  WHX 

Amount  in  controversy,  571  note 

GOVERNMENT  BONDS 

See  Public  Debt 

GOVERNMENT  BUILDINGS 

See  Public  Property,  Buildinqs  and 
Grounds 

GOVERNMENT  CONTRACTS 

See  Public  Contracts 

Meaning  of  phrase  in  Revenue  Act,  122 

GOVERNMENT  EMPIiOTEES 

See  Civn-  Service;  Public  Officers  and 
Employees 

GRAIN 

Tax  on  sales  for  future  delivery,  see 
Future  Trading  Act 

GREAT  BRITAIN 

Acceptance  of  gift  of  buildings  and  grounds 
for  embassy,  48 

Arbitration  of  claims  between  Great 
Britain  and  United  States,  salaries  of 
agency,  67 

Ambassador  extraordinarv  and  mininfer 
plenipotentiary,  salary,  46 

Conference  for  limitation  of  naval  arma- 
ment, 2^0 


GREECE 

Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 

Knvoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

GUAM 

E2mergency  tariff  act  not  applicable,  84-35 

GUATEMAXA 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

HABEAS  CGRPtrs 

Appeal   as  appropriate  method  of  review, 

607  note 
Appeal,  right  to,  602  note 
Application  for  writ,  453  note 
Civil  proceeding  reviewable  on  appeal,  607  . 

note 
Constitution,    law    or    treaty    of    United 

States,  custody  and  violation  of,  453  note 
Contempt,  review  of  proceedings,  451  note 
Court  martial  proceedings,  review,  451  note 
Errors   and    irregularities    not    reviewable 

on  writ,  449  note 
Extradition,  review  of  proceedings,  451  note 
Federal  interference  with  custody  of  state 

court,  451  note 
Hearing,  scope,  45i3  note 
Immigration,    review   of    proceedings,    451 

note,  455  note 
Inquiry  as  confined  to  jurisdiction,  449  note 
Judgments  and   sentences  reviewa<ble,  450 

note 
Military   vservice.  enforcement  of  right  to 

exemption,  804  note 
Petition  for  writ,  453i  note 
Prisoner   in  jail,  right  to  relief,  452-^53 

note 
Purpose  of  writ,  449  note 
Review  of  decision  in  habeas  corpus  pro- 
ceeding, 453  note 
Review  of  proceedings  of  special  tribunals, 

451  note 
•Scooe  of  writ,  44^  note 
iSufficiency  of  evidence,  review  of,  449-450 
Writ  of  error,  habeas  corpus  not  slibsti- 

tute  for,  449  note 

HAII<  INSURANCE 

Income  tax,  exemption  of  mutual  compa*- 
nies,  150 


Envoy  extraordinary  and  minister   pleni- 
potentiary, salary,  46 

HARRISON  ACT 

Sections  1,  6,  re-enacted,  200 

HA^V^AH 

Agriculture 

Agricultural  experts,  cnmloynicnt,  com- 
pensation and  duties,  SO 

Lease  of  publit'  lan<ls  for  atrricnltiiral 
purposes.    75    rt    ftrq. 

Loans  for  stocking  and  improvement  of 
leased  home  lands,  78 
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—  {Cont*d) 
Alien's  right  to  acquire  interest  in  public 

lands,  84 
Amendments  to  organic  act 

Aliens,  right  to  acquire  certificate  of 
occupation  or  lease  of  public  lands, 
84 

Citizenship  of  employees  on  public 
works,  87-88 

"Commissioner"  as  used  In  §  73  (a) 
defined,  82 

Conveyance  of  rights  in  public  lands,  84 

Corporations,  ownership  of  real  estate, 
82 

Corporations,  right  to  acquire  certifi- 
cate of  occupation  or  lease  of  public 
lands,  84 

Definitions  of  terms  used  in  organic 
act,  82 

District  attorney,  appointment  and  ten- 
ure, 86-87 

District  court  established,  86 

District  court,  jurisdiction  and  review 
of  decisions,  87 

District  judges,  number  to  be  appointed 
and  salaries,  86 

Executive  power  vested  in  governor,  82 

Funds  arising  from  sale  or  lease  of  pub- 
lic lands,  disposal,  83-84 

Governor  invested  with  executive  power, 
82 

Grants  of  public  lands,  restrictions  im- 
posed, 86 

Harbor  commissioners,  powers  and  du- 
ties, 88 

Homestead  entry  of  public  land«,  sur- 
vey  and  opening,  S5 

Indebtedness  of  territory,  limitation,  82 

Inheritance  of  rights  in  public  lands,  84 

"Land  board  "  as  used  ^in  §  73  (a)  de- 
fined, 82 

Leases  of  public  lands  regulated.  83-84 

Legislature.  Ralaries  and  mileage  of 
members,  81-82 

Mortgage  of  rights  in   public  lands,  84 

"Person"  as  used  in  §  73  (a)  defined, 
83 

Preferential  risfht  to  purchase  land,  84 

Public  debt  of  territory,  limitation.  82 

Public  land  grants,  restrictions  im- 
posed,  8.5 

Public  land  laws  amended  and  contin- 
ued in  force,  83 

Public  lands,  aliens*  right  to  acquire 
certificate  of   occupation   or   lease,   84 

"Public  lands"  as  uped  in  «  73  (a) 
defined,  82 

Public  lands,  disposal  of  proceeds  of 
sales  or  leases,  83-84 

Public  lands,  leases  regulated,  83 

Public  lands,  persons  entitled  to  ac- 
ouire.  84 

Public  lands,  preferential  right  of  pur- 
chase.  84 

Public  lands,  rigiht  of  corporations  to 
acquire  ct^rtificate  or  oc-upution  or 
lease,  84 

Public  lands,  survey  and  opening  for 
homestead  entry,  85-86 


— .  (Cont'd) 
Amendments  to  organic  act —  {Coni*d) 
Public  lands,  transfer  of  rights  in.  84 
PuMic  officera,  citizenship,  86 
Public  officers,  qualifications,  86 
Public    officers,    residence    in    territorj, 

period  required,  86 
Public  officers,  salaries,  87 
Public   works,   citizenship   of   eiaployeea 

on,  87-88 
Tenants    in    common    of    public    lands, 

transfer  of  rights  inter  «e,  84 
Territorial   officers,   see   Public   Officers, 

infra 
Transfer  of  rights  in  public  lands.   84 
United     States     mArshal,     appointment 
and  tenure.  86-87 
Appeals  from  district  court,  87 
Appropriations,    operating    expenses,    ete^ 

of  board  of  harbor  commissioners,  88 
Associations,  "  person  "  within  meaning  of 

term  in  f  79  (a)  of  organic  act,  83 
Board  of  harbor  commissioners 
Annual  reports,  88 
Powers  and  duties,  88 
Bonds,   issuance  by  territorial  legislature 

for  water  development  projects,  80 
Buildings  on  leased  home  lands,  funds  for 

erecting,  78 
Bulkheads,   control   and    management    by 

harbor  commissioners,  88 
Certificate  of  occupation,  see  Public  lands. 

infra 
ChurcJhes.  right  to  acquire  public  lands  for 

church  'buildings,  85 
Circuit  courts,  salaries  of  judges,  87 
Citizenship 

Governor  required  to  be  citizen  of  terri- 
tory, 82 
Public   lands,   qualification   for    acquisi- 
tion, 83 
Public  works,  qualification  of  emplorees, 
87 
Clerk  of  district  court  and  assistants,  com- 
pensation, 232 
Constitutionality   of    act   of    congress    re- 
lating to  territory,  effect  of  partial  in- 
validity, 88 
Corporations 
Escheat  of  excess  real  estate,  82 
"  Person "   within  meaning  of   term   in 

§  73   (a)   of  organic  act,  83 
Power  to  hold  real  estate,  82 
Real  estate,  power  to  hold,  82 
Transfer  of  interest  in  publie  lands  to 
corporation  by  means  of  mortgage  or 
otherwise,  84 
Demurrage,  regulation,  88 
Descent  and  distribution,  interest  in  pub- 
lic land,  84 
District  attorney 
Appointment,   powers,   and   term   of  of- 
fice, 86-87 
•Salary,  87 
District  court 

Aptpeals  and  writs  of  error,  87 
District  attorney,  appointment,   powers, 
and  term  of  office,  86-87 
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HAWAn^  {Oonrd) 

District  court —  (Cont'd)  , 

District    judges,    number,    appointment, 

powers  and  term  of  office,  86-87 
Establifthment,  8d 

United     States     marshal,    appointment, 
powers,  and  term  of  office,  86^7 
Dockis,  control  and  management  by  harbor 

ooramissionera,  88 
Employees    on    public    works,    citizenship. 

87-88 
Executive  power,  see  Governor,  infra 
Factories  right  to  acquire  public  lands  for 

factory   buildings,   85 
Farm  Ix>an  Act  of  Hawaii  not  applicable 

to  lessees  of  home  lands,  79-80 
Fisheries  in  Pearl  Harbor,  acquisition  iby 

United  States,  72 
Governor 
Age  required,  82 
Appointment,  82 

Appointment  of  mem^bers  of  home  com- 
mission, 79 
Chairman  of  home  commission,  74 
Cfitizenship  of  territory,  82 
Commander  in  chief  of  militia,  82 
Expenses,  allowance  for,  87 
Powers  anci  duties,  82 
Powers  in  respect  of  home  lands,  75-76 
Private  secretary,  employment  and  com- 
pensation, 87 
Qualiflcatione,   82 

Residence    in    territory    before    appoint- 
ment, 82 
Salary,  87 
Term  of  office,  82 
Harbors   and    harbor    improvements,   pow- 
ers and  duties  of  harlx)r-commis8ioners, 
88 
Hawaiian  home  loan  fund,  see  Home  loan 

fund,  infra 
Hawaiian    homes    commission,    see    Homes 

commission,  infra 
Home  lands 

Available  lands  specified,  74 

Available  land  subject  to  lease  at  time 

of  enactment,  75 
Board  of  public  lands,  buyers  restricted, 

75-76 
Control  of  commission   to  commence  on 

passage  of  act,  75 
General  lease  subject  to  termination.  77 
Governor's    power    as    to    home    lands. 

75-76 
Improvements,    loans    for     purposes    of 

making,  77-7f) 
Leases,  «ee   Lease   of  home   lands,  infra. 
Location  of  available  lands,  74 
Ouantity  of  available  lands.  74 
Resumption   by  commission   of  nnlea.s<»(l 
lands  surrendered  to  nommissioner  of 
public  lands,  77 
Sale    and    lease    of    **  available    lands  '*, 

statutory  restrictions,  75 
Selection  by  commissi tm.  75 
Situation   of   available   lands,   74 
Status  of  "  available  lan<Ls  ",  75 
Surrender    of   unleased    home    lands    to 
commissioner  of  public  lands,  77 


—  (Conrd) 
Home  lands —  {Cont'd) 

Unselected  available  lands^  75 
Home  Loan  Fund 

Acceleration  of  due  date  for  violation  of 
conditions  of  loan,  79 

Actions  by  conunission  to  enforce  compli- 
ance with  order,  79 

Amortization  plan  for  repayment  of 
loans,  78 

Amount  of  loans  limited,  78 

Assumption  of  contract  of  loan  by  suc- 
cessor to  borrower's  interest,  78 

Buildings  on  leased  land  aa  purpose  of 
loan,  78 

Conditions  imposed  on  loans,  78 

Conditions  of  loan,  acceleration  of  due 
date  for  violation,  79 

Conditions  of  loan,  effect  of  violation, 
79 

Death  of  borrower,  successor  permitted 
to  assume  contract  of  loan,  78 

Development  of  home  land^  as  purpose 
of  loans,  78 

Diversion  of  money  from  purposes  of 
loan  prohibited,  78 

Dwellings  on  leased  home  lands  as  pur- 
pose of  loan,  7^ 

Ejectment  to  enforce  compliance  with 
orders  of  commission,  79 

Enforcement  of  lien,  70 

Establishment,  77 

Extension  of  time  for  payment  of  instal- 
ments by  borrowers,   78 

Farm  equipment  as  purpose  of  loans, 
78 

Forfeiture  of  borrower's  interest  for  vio- 
lation  of  conditions,    79 

Forfeiture  of  lease  for  noncompliance 
with  conditions,  disposal  of  forfeitedl 
lands.   79 

Improvement   of   leased   home    lands   as 

purnose   of  loans,   78 
Instalment  plan  of  repavment  of  loans, 

78 

Insurance  by  borrower  of  im-nrovement 

and    live    stock    on    land,    78-79 
Interest  on  loans,  rate  of,  78 
Lien  for  amount  of  loan.  79 
Limitation  of  amount  of  loans,  78 
Live  stock,  purchase  bv  lessees  of  home 

lands  as  purpose  of  loans.  78 
Loans  from  fund,  purposes,  78 
Mortgage  of  borrower's  interest  in  land 

as    affecting    terms    of    repayment    of 

loan,  78 
Orders  of  commission,  penal tv  for  failure 

of  l)or rower  to  comply  with.  79 
Payment     by     borrowers,     amortization 

plan.  78 
Penalties  for  failure  of  borrowers  to  com- 

plv  with  orders  of  commission,  79 
Pledge  of  borrower's  interest  in  land  as 

affecting  terms  of  repayment  of  loan, 

78 
Postponing   pavment   of   instalments   by 

borrowers.  78 
Purpose  of  loans  from  fund,  78 
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—  (Cont'd) 
Home  Loan  Fund —  (Cont'd) 

Rentals  of  public  lands  appropriated  to 
fund,  77-78 

Repayment  of  loans,  amortization  plan, 
78 

Revolving  fund,  77 

Sources  of  fund,  77 

Transfer  of  borrower's  interest  in  land 
as  affecting  terms  of  repayment  of 
loan,  78 

Violations    of    conditions   of   loan,    pro- 
ceedings before  commission,  79 
Homes  commission 

Actions  to  enforce  conditions  of  loans,  71) 

Available  lands  placed  under  control  of 
commission,  75 

"  Commission  "  defined,  73 

Compensation  of  employees  and  agents, 
power  to  fix,  81 

Conditions  of  loans  to  lessees  of  home 
lands,  power  to  impose,  78 

Definition,  73 

Emplovees  and  agents,  power  to  appoint, 
81 

Establishment  of  commission,  73 

Executive  officer,  designation  by  com- 
mission, 74 

BJxecutive  officers  and  secretary  required 
to  give  bond,  81 

Executive  officers  and  secretarv,  salaries, 
74 

Expenditures  authorised,  81 

"  Fund  "  defined.  73 

Governor  as  chairman  of  commission.  74 

(lovernor  authorized  to  remove  commis- 
sioner, 74 

Grounds  for  removal  of  commissioner,  74 

"  Hawaiian  home  lands  "  defined,  73 

Homes  commission  act,  power  to  amend 
or  repeal  reserved  by  Congress,  81 

Insurance  of  buildings  and  stock  on 
leased  home  lands  to  secure  loans,  78- 
79 

Lease  of  home  lands,  authority  to  make, 
76 

Lease  of  home  lands  to  native  Hawaiians, 
76 

Loans  to  lessees  of  home  lands,  authority 
to  make,  78 

Malfeasance  in  office  as  ground  for  re- 
moval. 74 

Membership  of  commission,  73 

"  Native  Hawaiian  "  defined,  73 

Native  Hawaiian  members,  73 

Neglect  of  duty  as  ground  for  removal, 
74 

Officers  required  to  give  official  Ijonds.  81 

Organic  Act,  definition,  73 

"Public  land"  defined,  73 

Removal  of  commissioners,  74 

Reports  to  legislature,  81 

Rules  and  regulations,  authority  to 
make,  81 

Salaries  of  commissi  one  rn.  74 

}*5pcretHry,  dcsignaticm  by  cunmiission,  74 

Fftatutory  definitions,  73 

Terms  of  office  of  commissioners,  74 


—  (Cont'd) 
Homes  commission —  (Cont'd) 
"  Territory  "  defined,  73 
"Tract"  defined,  73 
Vacancies  in  memberdiip,  how  filled,  73 
Water  and  other  development  projects, 
authority  to  undertake,  80 
Homestead,  see  Public  lands,  infra 
Hotels,  right  to  acquire  public  lands  for 

use  of,  85 
Improvement  of  leased  home  lands,  funds 

for  making,  78 
Indebtedness  of  territory,  see  Public  debt, 

infra 
Irrigation 

Acquisition  of  public  land  for  ditches,  85 
Acquisition  of  public  land  for  irrigation, 

85 
Right    to    use    of    government     owned 
waters,  81 
Landings,  control  and  management  by  har- 
bor commissioners,  88 
Lease  of  home  lands 

Acreage  to  be  leased  to  one  person,  76 
Agricultural  lands,   limitation  of  qusn- 

tity,  76 
Amount  to  be  leased  to  one  person,  76 
Applications  for  leases,  76 
Attachment    of    lessee's    interest,    when 

permitted,  76 
Community  pastures  adjacent  to  leased 

lands,  77 
Conditions  imposed  on  lessee,  76 
Conditions  of  lease,  forfeiture  for  viola- 
tion. 77 
Conditions,    performance    by    lessee    re- 
quired, 76 
Death  of  lessee,  devolution  of  interest,  76 
Devolution  of  interest  on  death  of  lessee, 

76 
Duration  of  lease,  76 
Execution  sale  on  lessee's  interest,  when 

permitted,  76 
Forfeiture  for  violation  of  oonditions,  77 
Heir    of    lessee,    breach    of    oonditions 
within  two  years  after  inheritance,  77 
Heir  of  lessee  not  native  Hawaiian,  77 
Levy    on    lessee's    interest,    when    per- 
mitted, 76 
Limitation  of  quantity,  76 
Mandatory  duty  to  give  lease,  76 
Manner  and  purpose  of  leases,  75 
Mortgage  by  lessee  to  other  than  native 

Hawaiian  prohibited,  76 
Mortgage  to  native  Hawaiian,  approval 

of  commission  required,  76 
Native  Hawaiian,  lessee  must  be,  76 
Occupancy  imder  lease  for  part  of  each 

year  required,  76 
Occupancy   under    lease,    time    of    com- 
mencement required,  76 
Pastoral  lands,  limitation  of  quantity,  76 
Pasture  lands  for  common  use  of  lessees, 

77 
Persons  entitled  to  lease,  76 
Purpose  of  leases,  75 
Rent  reserved,  76 
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—  {Cont'd) 
Lease  of  home  lands —  {Oonfd) 

Sale  agreement  previously  made,  lease 
to  complete,  75 

Subletting  by  lessee  prohibited,  76 

Successors  of  lessors,  conditions  and  ex- 
tent of  interest,  77 

Taxes,  exemption  for  first  five  years  of 
lease,  76 

Taxes  payable  by  lessee,  76 

Term  of  lease,  76 

Title  to  land  leased,  76 

Transfer  by  lessee  to  other  than  native 
Hawaiian  prohibited,  76 

Transfer  to  native  Hawaiian,  approval 
of  commission  required,  76 

Unleased  home  lands,  disposal,  77 

Violation     of     conditions     of     lease     as 
ground  of  forfeiture,  77 
Legislature 

Compensation  of  members,  81-82 

Extra  sessions,  no  compensation  allowed 
for,  82 

Members,  salaries  and  mileage,  81-82 

Salaries  and  mileage  of  members.  81-82 
Legislature  authorized  to  issue  bonds  for 

water  development  projects,  80 
Loan  fund,  see  Hawaiian  home  loan  fund, 

8upra 
Marshal    of    the    United    States,    appoint- 
ment, powers  and  term  of  office,  86-87 
Marshal  of  the  United  States,  salary,  87 
Mercantile  establishments,  right  to  acquire 

public  lands  for  use  of,  85 
Militia,  governor  as  commander  in  chief,  82 
Mills,   right   to   acquire   public    land's    for 

milling  purposes,  86 
Mortgage   of   certificate   of    occupation    or 

lease  of  public  lands,  84 
National     prohibition     act     operative     in 

Hawaii,  229 
Organic  Act,  see  Amendments  to   organic 

act,  supra 
Pardons  and  reprieves,  power  to  grant.  82 
"  Partnership  ",    "  person  "    within    mean- 
ing of  term  in  §  7-3 (a)  of  organic  act,  83 
Patents,  see  Public  lands,  infra 
"Person"  in   §   73(a)    of  organic  act  as 

including  partnerships,  corporations  and 

associations,  83 
Pilots,  regulation  of  charges,  88 
Pipe  lines,  right  to  acquire  public  landR,  8o 
Ports,  control  and  management  by  harbor 

commissioners,  88 
Private    schools,    right    to   acquire    public 

lands  for  school  buildings,  85 
Public  debt 

Issuance  of  bonds  for  water  development 
projects,  80 

Limitation  of  amount,  82 
Public  lands 

Aliens,  transfer  of  certificate  of  occupa- 
tion, lease,  etc.,  to  alien  by  mcanfl  of 
mortgage,  lease  or  otherwise  restricted, 
84 

"Available  lands,"  see  Home  lands,  supra 
Board  of  public  lands,  poiwers  as  to  home 
liadi,  70-76 


HA^fTAU -^  {Cont'd) 
Public  lands—  {Cont'd) 

Certificate  of  occupation,  persons  en- 
titled to  receive,  84 

Churches,  sale  of  public  lands  for  use 
of,  85 

Citizenship  as  essential  to  acquisition  of 
rights,  85 

"Commissioner"  as  used  in  f  73(a)  of 
organic  act  defined,  82 

Commissioner  of  public  lands,  powers  as 
to  home  lands,  75-76 

Corporations,  transfer  of  certificate  of 
occupation,  lease,  etc.,  to  corporation 
by  means  of  mortgage,  lease  or  other- 
wise restricted,  84 

Definitions  of  terms  used  in  {  73(a)  of 
organic  act,  82 

Devolution  of  right  under  certificate  of 
occupation,  lease,  etc.,  84 

Exchange  of  public  lands  regulated,  85 

Existing  laws  continued  in  force,  83 

Factories,  sale  of  public  lands  for  se  of, 
86 

Funds  arising  from  sale  or  lease,  disposi- 
tion, 83-84 

Grants,  leases,  etc.,  law  governing,  83 

Grants,  persons  entitled  to  receive,  84 

Home  lands  surrendered  to  commissioner 
of  public  lands,  77 

Homes  commission,  see  Hawaiian  homes 
commission,  supra 

Homestead,  survey  and  opening  of  lands 
for  entry,  85-86 

Hotels,  sale  of  public  lands  for  use  of,  85 

Inheritance  of  rights  under  certificate  of 
occupation,  lease,  etc.,  84 

Irrigation  ditches,  sale  of  public  lands 
for  use  of,  85 

Land  boaxd"  as  used  in   f  73(a)    of 
organic  act  defined,  82 

Lease  by  government  of  .land  in  public 
domain,  83-85 

I^ase  by  holder  of  certificate  of  occupa- 
tion, etc.,  84 

Lease  of  home  lands,  see  Lease  of  home 
lands,  supra 

Mercantile  establishments,  sale  of  public 
lands  for  use  of,  85 

Mills,  sale  of  public  lands  for  milling 
purposes,  including  houses  for  em- 
ployees, 85 

Officials  of  land  office,  changes  in  desig- 
nation, 83 

"  Person  "  as  used  in  f  73(a)  of  organic 
act  defined,  83 

Pipe  lines,  right  to  purchase,  85 

Preferential  right  to  purchase,  84 

Private  schools,  sale  of  public  lands  for 
use  of,  85 

"  Public  lands  "  defined,  82 

Pumping  stations,  sale  of  public  lands 
for  use  of,  85 

Railroads,  right  to  acquire  land  for 
tracks,  etc.,  85 

Beservoirs,  sale  of  public  lands  for  use 
of,  86 

Sales  restricted  and  regulated,  85 
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HAWAII-*  {Gant'd) 
Public  lands—  (Cont'd) 

Schools,  sale  of  public  lands  for  use  of,  85 

Tenants  in   common,  transfer  of  rights 
mter  se,  84 
Public  officers 

Board  of  harbor  commissioners,  powers 
and  duties,  88 

Oitizen^ip  of  territory,  86 

District   attorney,   appointment,   poweis 
and  term  of  office,  86-87 

IMstrict    jud^s,    niunber,    appointment, 
powers  and  term  of  office,  86-87 

Executive,  see  Governor,  supra 

Residence    in    territory    before   appoint- 
ment, 86 

Salaries,  87 

United     States     marshal,     appointment, 
powers  and  term  of  office,  86-87 
Public  works,  citizenship  of  employees,  87- 

88 
Pumping  stations,  right  to  acquire  public- 
lands  for  irrigation,  85 
Quays,  control  and  management  by  harbor 

commissioners,  88 
Bailroads,  acquisition  of  public  lands  for 

tracks,  etc.,  85 
Reprieve,  power  of  governor  to  grant,  82 
Reservoirs,  right  to  acquire  public  lands  for 

construction,  85 
Schools,  right  to  acquire  public  lands  for 

school  buildings,  85 
Seashore,  control  and  management  by  har- 
bor commissioners,  88 
Secretary  of  State,  salary,  87 
Shipping,  powers  and  duties  of  harbor  eom- 

missioners,  88 
Supr^ne  court  of  Territory 

Decisions  as  binding  on  federal  courts, 
454  note 

Salary  of  justices,  87 
Tenants   in   common   under   lease,   etc..   of 

public  land,  transfer  inter  se,  84 
Territorial  legislature  authorized  to  issue 

bonds  for  water  development  projects.  80 
Territorial  officers,  see  Public  officers,  supra 
"  United  States  "  as  including  Ilawaii,  rev- 
enue act,  122 
United  States  marshal 

Appointment,  powers  and  term  of  office. 
86-87 

Salary,  87 
Volstead    act   distinguished   from    revenue 

law,  454  note 
Warehouses,  regulation,  88 
Water  licenses 

Commissioner  of  public  lands  authorized 
to  issue  licenses,  80 

Conditions  imposed  on  licen flees,  80 

Definition,  80 

Domestic  use  of  water,  licensee  as  afTpct- 
ing  rights  80 

Irrigation,  licenses  as  affecting  right  to 
use  of  water,  80 

'*  Surplus  water  "  defined,  80 
Waters 

Appropriations  by  territorial  legislation 
(or  water  projects,  80 


HAWAII— ((7ont*(2) 
Waters— (Cont'd) 

Bonds  to  carry  on  water  development 
projects,  issuance  by  territorial  legis- 
lature, 80 

Development  projects,  authority  of  homes 
commission  to  undertake,  80 

Domestic  use  of  water,  water  licenses  as 
affecting  right,  80 

Irrigation,  water  licenses  as  affecting 
right  to  use  of  water,  81 

Public  lands,  acquisition  for  irrigation 
ditches,  reservoirs,  etc,  85 

"  Surplus  water  "  defined,  80 
Wharves,  control  and  management  by  har- 
bor commissioners,  88 

HEALTH  AHD  QVABANTIirE 

Bills  of  health  for  vessels  iwund  for  ports 
in  United  States,  its  possessions  or  de- 
pendencies, 90 
Hygiene  of  maternity  and  infancy,  promo- 
tion of,  90 
Infancy,  eee  Maternity  and  infancy,  infra 
Maternity  and  infancy 
Application   of  moneys   appropriated  to 

states,  93 
Apportionment  of  appropriation,  92 
Appropriation  of  moneys  among  different 

states,  91 
Appropriations  for  promotion  of  welfare 

and  hygiene,  90  et  wq. 
Board  of  maternity  and  infant  hygiene. 

creation,  91 
Certifying    amounts    payable    to   states, 

92-93 
Children's  bureau  of  department  c/l  labor 

to  administer  act,  91 
Employees,  travel  and  other  expenses,  92 
Enforcement  of  act,  91 
Expenses  of  employees,  etc.,  92 
Fund  for  administration  of  act  to  pro- 
mote welfare  and  hygiene,  92 
Hygiene,    appropriations   for    promotion 

of,  90  et  seq. 
Plans   of   states  for  carrying   out  pro- 
visions of  act,  submission.  92 
Reports  by  states  receiving  federal  aid, 

93 
Secretary  of  Labor,  authority  to  direct 

activities  of  children's  bureau,  92^94 
State  control   of   administration  of  act 

within  state  limits,  94 
States,  federal  aid  and  cooperation,  91 
Supplies,  expenditures  for  purchase  of,  92 
Public  health  service 
Advertising  expenditures  limited.  90 
Appropriations,  expenditure  for  advertis- 
ing, 90 
Expenditures  for  advertising.'  limitation. 
90 
Qaarantine,  fees  imposed  on  vesAels  at  quar- 
antine stations,  90 
Sheppard-Towner  Act.  text  of  act,  89  el  •eq, 

KBAUTR  rXMVBJkXQE 

Income  tax  not  imposed  on  money  received 
under  health  policies,  184 
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HIGH  SEAS 

Crimes  committed  on  high  seas,  where  tri- 
able, 595  note 

HIGHWAYS 

AcGonnting   division,   e&tabliahment   under 

federal  highway  act,  96 
Appropriations,    certificate    of    disposition 

made,  102 
Canal     property     acquired     from     United 
States,  permission  to   transfer  to   state 
highway  department,  100 
Certificate  of  disposition  made  of   appro- 
priations, 102 
Classification  for  federal  aid 

Primary  or  interstate  highways,  96-97 
Secondary  or  intercounty  hi^ways,  96-97 
Constitutionality  of   federal   highway  act, 

partial  inTalidity,  103 
Construction  defined,  96 
Council   of   national    defense,   transfer    of 
powers  to  Secretary  of  Agriculture,  95,  96 
Definitions  of  terms  in  federal  highway  act 
"  Construction,"  95 
"  Federal  aid  act,"  95 
"  Forest  roads,"  96 
"  Highway,"  95 
'' MJaintenance,"  95 
"  ReconBtruction,"  95 
"  State  funds,"  95 
"  State  highway  department,"  95 
Expenditures  for  administering  proyisions 

of  federal  highway  act,  101 
Failure  of  state  to  maintain  federal  aid 

road,  consequences,  99 
"  Federal  aid  act,"  definition,  95 
Federal  aid  to  state  projects 

Administering     provisions     of     Federal 
Highway  Act,   deduction    of   expendi- 
tures from  appropriation,  101 
Apportionment  of  aid  between  primary 

and  secondary  highways,  97 
Appropriation  of  public  lands  for  high- 
way purposes,  100 
Approval    of    plans,   specifications,   etc., 

notice  to  state,  98 
Approval  of  projects  in  states  not  per- 
mitted to  provide  revenue  for  high- 
ways, 103 
Approval   of   projects    receiving    federal 

aid,  96-97 

Approval  of  supervision  of  work,  98-99 

Canal    property    acquired    from    United 

States,  permission  to  transfer  to  state 

highway  department,  ICO 

Classification  of  highways  for  federal  aid, 

96-^7 
Conditions  of  federal  aid,  96-97 
Distribution  to  states  of  supplies  for  con- 
struction and  maintenance,  96 
Estimates,    submission  to   Secretary    of 

Agriculture,  96 
Expenditures     for     administering     pro- 
visioBB  of  federal  highway  act,  deduc- 
tion from  appropriation,  101 
Failure  of  state  to  maintain  federal  aid 
roads,  consequeneee,  99 


—  iConfd) 
Federal   aid  to  state  projects —  {Cont'd) 

Fimds  available  for  carrying  out  pro- 
visions of  federal  highway  act,   101 

Maps  of  federal  aid  roads,  preparation 
and  distribution,  99-100 

Money  available  for  carrying  out  pro- 
visions of  federal  highway  act,  101 

Notice  to  state  of  approval  of  plans, 
specifications,  etc.,  98 

Partial  approval  of  system  designated,  97 

Payment  to  state  of  sum  appropriated 
to  it,  98 

Payment  to  state  on  account  of  construc- 
tion, etc.,  99 

Plans  and  specifications,  submission  to 
Secretary  of  Agriculture,  98 

Primary  or  interstate  highways,  classifi- 
cation of  state  highways  for  federal 
aid,  96-97 

Projects  receiving  federal  aid,  96-97 

Proportion  of  funds  provided  by  federal 
government,  98 

Public  lands  appropriated  for  highway 
purposes,  100 

Railroad  property  acquired  from  United 
States,  permission  to  transfer  to  state 
highway  department,  100 

Recommendations  by  Secretary  of  Agri- 
culture for  carrying  out  purposes  of 
federal  highway  act,  100 

Reports  by  Secretary  of  Agriculture  to 
Congress,  100 

Revision  of  system  designated,  97 

Rules  and  regulations  for  carrying  out 
purposes  of  federal  highway  act,  100 

Secondary  or  intercounty  highways, 
classification  of  state  highways  for  fed- 
eral aid,  96-97 

State  funds  for  highway  system,  condi- 
tion to  federal  aid,  97 

Supervision  of  work,  approval  of  Secre- 
tary of  Agriculture,  98-99 

System  of  highways,  selection  and  desig- 
nation by  state,  96 

Tolls  not  chargeable  on  federal  aid  roads, 
97 

Types  of  surface  and  kind  of  materials 
for  construction  of  federal  aid  roads,  97 

Width  of  roads,  98 
Federal  highway  act,  94  et  seq. 
Forest  roads 

Appropriation  of  public  lands  for,  100 

Definition,  95 

Reservation  of  materials  for  construction 
of  roads  in  national  forests,  96 

Reservation  of  supplies  for  construction 
and  maintenance,  96 
Funds  available  for  carrying  out  federal 

highway  act,  101 
"  Highway  "  defined,  95 
Maintenance  defined,  95 
Maintenance  of  federal  aid   road,  default 

of  state,  99 

Maps  of  federal  aid  roads,  preparation  and 
^stribution,  99 
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HIOHWATS-^  (Cont'd) 

Moneys-  available  for  carrying  out  federal 

highway  act,  101 
National  forests,  see  Forest  roads,  supra 
National    parks,    powers   of    Secretary    of 

Agriculture  not  extended  by  federal  hig'h- 

way  act  to  highways  in  military  or  naval 

reservations,  96-96 
Partial  unconstitutionality  of  federal  hi^- 

way  act,  103 
Pavment  to  state  of  sum  apportioned  to  it, 

97 
Payment  to  state  on  account  of  construc- 
tion, etc.,  of  federal  aid  roads,  99 
Primary  or  interstate  highways 

Apportionment  of  federal  aid,  97 

Classification  for  federal  aid,  96-97 
Public  lands,  appropriation  for  highway  or 

forest  road  purposes,  100 
Public  land  states,  application  of  federal 

highway  act,  98 
Railroad   property   acquired    from   United 

States,  permission  to  transfer  to  state 

highway  department,  100 
Recommendations  of  Secretary  of  Agricul- 
ture for   carrying   out  federal  highway 

act,  100 
Reconstruction  defined,  95 
Repeal   of   acts   inconsistent   with   federal 

highway  act,  103 
Research  work  under  federal  highway  act, 

expenditures  for,  101 
Reservations,  powers  of  Secretary  of  Agri- 
culture not  extended  by  federal  highway 

act   to   highways   in   military   or   naval 

reservations,  95-96 
Rules    and   regulations    for    carrying   out 

highway  act,  100 
Secondary  or  inter-county  highways 

Apportionment  of  federal  aid,  97 

Classification  for  federal  aid,  96-97 
Secretary  of  Agriculture 

Accounting  division,  secretary  directed 
to  establish,  96 

Authority  respecting  state  appropriation, 
97 

Cooperation  with  state  highway  depart- 
ments and  Department  of  Interior,  96 

Duty  on  failure  of  state  to  maintain  fed- 
eral aid  road,  99 

Powers  of  Council  of  National  Defense 
transferred  to  Secretary  of  Agriculture, 
95-96 

Recommendations  for  carrying  out  fed- 
eral highway  act,  100 

Reports  to  congress  as  to  work  done,  etc., 
under  federal  highway  act,  100 

Rules  and  recommendations  for  carrying 
out  federal  highway  act,  100 

Setting  aside  state's  share  of  federal 
fund,  98 

Supervision  of  work  on  federal  aid  roads, 
98 
Setting  aside  state's  share  of  federal  fund, 

98 
State  funds  defined,  95 
State  funds  required  for  federal  aid  roads, 

97 


HIGHWAYS—  (Confd) 
"  State  highway  department  **  defined,  95 
State  highway  projects 
Classes  of  projects  receiving  federal  aid, 

96-97 
Cooperation  of  Secretary  of  Agriculture 

with  state  highway  departments,  96 
Funds  provided  by  states  as  condition  of 

federal  aid,  97 
Primary  or  interstate  highways,  daasifi- 
cation  of  state  highway  projects,  96-97 
Projects  receiving  federal  aid,  approval 

and  classification,  96-97 
Secondary     or     inter-county    highways, 
classification  of  state  highway  projects, 
96-97 
Tolls  not  chargeable  on  federal  aid  roads, 

97 
T^es  of  surface  and  kinds  of  material 
for  construction,  etc.,  as  oonditi<m  of 
federal  aid,  97 
State  roads,  loan  of  tractors  for  ooBstmc- 

tion  work,  316 
Statutory  definitions,  95 
Supervision  of  work  on  federal  aid  roads, 

98 
Surplus    supplies    suitable    for    highways. 

transfer  from  War  Department,  M 
Surveys,  plans,  etc.,  of  federal  aid  roads, 
submission  to  Secretary  of  Agricnltnre, 
98 
Tolls  not  chargeable  on  federal  aid  roads, 

97 
Types  of  surface  and  plans  of  material  for 

federal  aid  roads,  97 
Width  of  federal  aid  roads,  98 

HOMISTEAD 

See  Public  Lajnds 

HOMICIDE 

See  P&NAL  Laws 

HOKBITRAS 

Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  46 


Breeding  riding  horses  suitable  for  anny 
piurposes,  encouragement,  320 

HOSPITAUt 

Additional  hospital  facilities  for  persons 
serving  in  World  War,  104 

Alien  seamen,  expenses  of  treatment,  282, 
282  note 

Appropriation  for  additional  hospital  fa- 
cilities, 105 

Equipment,  etc.,  transfer  by  War  Depart^ 
ment  to  Public  Health  Service,  for  hospi- 
tal use,  104 

Property  available  for  use  for  additional 
hospital  facilities,  104-106 

Secretary  of  Treafl;ury  authorised  to  direct 
and  supervise  extension  of  hospital  facili- 
ties, 104 

Technical  and  clerical  assistance  in  provid- 
ing additional  hospital  facilities,  employ* 
ment,  104 

Tobacco,  etc.,  abandoned  or  forfeited,  ap- 
propriated for  use  of  issmtM,  121 
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HOTIX8 

See  Kent   Kegulations   in   Dibtbiot  of 

Columbia 
Liability  of  hotel  proprietors  in  IMstrict  of 

Columbia  for  goods  of  guests  regulated, 

60 

HOT  SPRINGS  RESERVATIOir 

See  Public  Pabks 

Name   changed  to   Hot   Springs   National 
Park,  276 

HOUSE  OF  REPBESEirrATIVES 

Index  to  daily  calendar  to  be  printed  on 
Monday  of  each  week,  25 


Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appropriation,  48 

Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  46 


See  Health  and  Quabantine 

IMMIGRATIOir 

See  Chinese  Exclusion 

Actors  not  counted  in  computing  percent- 
age of  aliens  admitted,  108 

Administration  of  innnigration  law«  by 
labor  department,  648  note 

Aliens  in  continuous  transit  through 
United  States  not  counted  in  computing 
percentage  to  be  admitted,  107 

Aliens  returning  from  temporary  absence 
abroad  not  counted  in  computing  percent- 
age admitted,  108 

Aliens  «ailing  from  foreign  ports  on  or 
before  July  8,  1921,  admission,  109 

Annual  number  of  aliens  of  various  nation- 
alities admitted,  107-108 

Artists  not  counted  in  computing  percent- 
age of  aliens  admitted,  108 

Asiatic  barred  zone,  aliens  from,  computa- 
tion of  percentage  basis  of  admission,  107 

Authority  of  Congress  as  plenary,  455  note 

Bail  and  deportation  proceedings,  455  note 

Basis  of  admission  of  aliens  under  act  limit- 
ing immigration,  see  Limiting  immigra- 
tion into  United  States,  infra 

Brothers  preferred  in  computing  number  of 
aliens  to  be  admitted,  108 

Canada,  residence  in,  as  affecting  percent- 
age basis  of  admission,  107 

Central  America,  residence  in,  as  affecting 
percentage  basis  of  admission,  107 

Children  preferred  in  computing  number  of 
,  aliens  to  be  admitted,  108 

Chinese,  see  Chinese  Exclusion 

College  professors  not  counted  in  comput- 
ing percentage  of  aliens  admitted,  108 

Commissioner  general  of  immigration,  pow- 
ers and  duties,  102 

Compensation  of  certain  immigration 
officials,  increase,  106 

Congress,  authority  as  plenary,  455  note 

30 


nnaOAATlOV—  {Cont'd) 
Contract  laborers 

Action  for  wages,  pleading  illegality  of 
contract.  454  note 

Implied  offer  of  employment,  455  note 

Importing     contract     as     misdemeanor, 
construction  of  statute,  455  note 

Pleading  illegality  of  contract  in  action 
for  wages,  454  note 
Cuba,  residence  in,  as  affecting  percentage 

basis  of  admission,  107 
Deportation 

Admission  procured  by  fraud,  458  note 

Bail   and   deportation    proceedings,    455 
note 

Oondusiveness  of  decision,  459  note 

Confinement  of  persons  ordered  deported 
not  illegally  restrained,  461  note 

Counsel,  right  to,  458  note 

Habeas  corpus,  455  note 

Hearing  and  determination,.  458  note 

Questions    arising   in    deportation    pro- 
ceedings, 456  note 

Re-entry  after  deportation,  456-457  note 

Release  on  bond,  456  note 

Retrospective  operation  of  statute,  450 
note 

Review  by  Secretary  of  Labor,  461  note 

Review  of  proceedings,  455  note 

Statute  and  treaty  in  conflict,  459  note 

Time  of  entry  as  controlling,  459  note 
Domestic  servants  not  counted  in  comput- 
ing percentage  of  aliens  admitted,  108 
Exainination  of  aliens  on  arrival 

Discrimination  in  examination,  458  note 

Examination  by  one  medical  officer  in- 
stead of  two,  457  note 

Seamen  detained  at  "hospital,  457  note 
Exclusion 

Advocacy   of   overthrow   of   government 
by  force,  462  note 

Advocacy   of   overthrow   of   government 
by  force,  469  note 

Advocacy    of    unlawful    destruction    of 
property,  459  note 

Alien    seaman    employed    on    American 
vessel,  456  note 

Chinese,  459-460  note 

Chinese  alien,  456  note 

Chinese  laborers,  457  note 

Diseased  persons,  456  note 

Japanese  laborers,  460  note 

Japanese    laborers    excluded    by    presi- 
dential proclamation,  4/55  note 

Medical  treatment  of  excluded  persons 
461  note  ' 

Person  likely  to  become  public  charge, 

466  note  * 

Power  of  Congress,  456  note 
Prostitutes,  466-457  note 

Finances  preferred  in  computing  number 
of  aliens  to  be  admitted,  108 

Government  officers  not  counted  in  com- 
puting percentage  of  aliens  to  be  ad- 
mitted, 107 

Ha^as  corpus  in  deportation  proceedinirs. 

451  note,  466  note 
Inspection  of  aliens  in  foreign  contiguous 

territory,  increase  of  compensation,  106 
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IMMIGItATIOX—  {Cont'd) 

Islands,    residence    in,    as    affecting    per- 
centage -basis  of  admission,   107 
Japanese     laborers,     exclusion    by    presi- 
dential proclamation,  455  note 
Laborers,  see  Contract  laborers,  supra 
Lecturers  not  counted  in   computing  per- 
centage of  aliens  admitted,  108 
Limiting  immigration   into  United  States 
Actors    admitted    notwithstanding    pre- 
vious admission  of  maximum  number 
of  same  nationality,  108 
Admission  of  maximum  number  of  any 
nationality,    exclusion    of    subsequent 
applicants  for  admission,  107-108 
"Alien"  defined,   106 
Aliens  sailing  from  foreign  ports  on  or 

before  June  8,  1021,  109 
Application  of  act,  provisions  addition  al- 
to prior  laws,  108 
Artists    admitted    notwithstanding    pre- 
vious admission  of  maximum  number 
of  same  nationality,  108 
Birth  as  determining  nationality,  107 
Brothers  preferred  in  reckoning  nural>er 
of  any  nationality  to  be  admitted,  108 
Children    under   eighteen    years   of    age 
preferred  in  reckoning  numiber  of  any 
nationality  to  be  admitted,  108 
College     professors     admitted     notwith- 
standing previous  admission  of  maxi- 
mum number  of  same  nationality,  108 
Computation  of  percentage  of  aliens  ad- 
mitted,  107 
Country  of  birth  as  determining  nation- 
ality,  107 
Definitions  of  terms  used  in  act,  106 
Domestic     servants     admitted     notwith- 
standing previous  admission  of  maxi- 
mum number  of  same  nationality,  108 
Exceptions  to  rule  of  exclusion  after  ad- 
mission of  maximum  number,  108 
Fiances  of  citizens  or  persons  having  ap- 
plied    for     citizenship     preferred     in 
reckoning  number  of   any  nationality 
to  be  admitted,  108 
"Immigration   act"  defined,   106 
"  Immigration  laws "  defined,   106 
Indians  not  within  designation  "  alien.'* 

106 
Lecturers  admitted  notwithstanding  pre- 
vious admission  of  maximum  number 
of  same  nationality,   108 
Maximum    number   of    any   nationality, 
effect  of  admission  in  any  year,  107- 
108 
Ministers   of   the  gospel   admitted   not- 
withstanding   previous    admission    of 
maximum    number    of    same    nation- 
ality, 108 
Monthly  num;ber  of  any  nationality  ad- 
mitted, 107-108 
Nationality,  how  determined,  107 
Number  of  aliens  of  any  nationality  ad- 
mitted,   10^107 
Number   of   persons   of   various   nation- 
alities   in    irnited    States,    statement 
showing,  107 


IMMXORATIOM  —  ( Coni*d ) 
Limiting  immigration  into  United  States 

{Cont'd) 

Nurses    admitted    notwithsUnding    l^e- 

vious  admission  of  maximum  number 

of  same  nationality,  108 

Parents  preferred-  in  reckoning  number 

of  any  nationality  to  be  admitted,  108 

Percentage  (basis  of  Admitting  aliens  of 

any  nationality,  106-107 
Preferences  in  reckoning  number  of  any 

nationality  to  be  admitted,  108 
Ptofeasional  persona  adnaitted  notwith- 
standing previous  admission  of  maxi- 
mum number  of  same  nationality,  lOS 
Rules  and  regulations  for  admission  on 

percentage  basis,  108 
Singers    admitted   notwithstanding   -pre- 
vious admission  of  maximum  number 
of  same  nationality,  106 
'     Sisters  preferred  in  reckoning  number  of 
any  nationality  to  be  admitted,  108 
Temporary  absence   albroad  of  alien   as 
affecting  right  to  return  after  admis- 
sion   of    maximum    number    of    same 
nationality,  108 
Time  of  taking  effect  of  act,  109 
"  United  States  "  defined,  106 
Wives  preferred  in  reckoning  number  of 
any  nationality  to  be  admitted,  108 
Mexico,    residence    in,    as    affecting    per- 
centage basis  of  admission,  107 
Ministers  of  the  gospel  not  counted  in  com- 
puting   percentage    of    aliens    admitted, 
108 
Monthly  number  of  aliens  of  various  na- 
tionalities admitted,  107-lOd 
Nationality  of  aliens,  determination  under 

act  limiting  immigration,  107 
Newfoundland,    residence    in,    as    affecting 

percentage  basis  of  admission,  107 
Nurses  not  counted  in  computing  percent- 
age of  aliens  admitted,  108 
Parents  preferred  in  oomputing  number  of 

aliens  to  be  admitted,  108 
Percentage  basis  of  admitting  aliens,  see 
Limiting      immigration      into      United 
States,  supra 
Preferential   classes   of    aliens    under   act 

limiting  immigration,   107-108 
Professional  persons  not  counted  in  com- 
puting  percentage    of    aliens    admitted. 
108 
Regulation,  plenary  authority  of  Congress, 

455  note 
Residence  in  other  American  countries  as 
affecting  percentage  basis  of  admission. 
107 
Rules  and  regulations,  454  note 
Seamen  detained   at   hospital,  liability  of 

vessel,  457  note 
Secretary  of  Commerce,  statement  of 
number  of  persons  of  various  nationali- 
ties in  the  United  States,  107 
Secretary  of  Labor,  statement  of  number 
of  persons  of  various  nationalities  in  the 
United  SUtes.  107 
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niMIORATlOK  —  ( Cont'd ) 

Secretary  of  State,  statement  of  numter 
of  persons  of  various  nationalities  in 
United  States,  107 

Singers  not  counted  in  computing  percent- 
age of  aliens  admitted,  108 

Sisters  preferred  in  computing  number  of 
aliens  to  be  admitted,  108 

Time  of  taking  effect  of  act  limiting  im- 
migration, 109 

Tourists  not  counted  in  computing  per- 
centage of  aliens  to  be  admitted,  107 

Travelers  througli  United  States  not 
counted  in  computing  percentage  of 
aliens  to  be  admitted,  107 

Treaties  bb  affecting  percentage  basis  of 
admission  of  aliens,  107 

Visiting  aliens  not  counted'  in  computing 
percentage  to  be  admitted,  107 

Wives  preferred  in  computing  number  of 
aliens  to  be  admitted,  108 

IMPAIBMEHT    ar    OBUOATIOK    OF 
OOKTBAOT8 

Charter   of   corporation   as   contract,    827 

note 
Charters,  power  to  amend,  827  note 
Contracts  protected,  827  note 
Eicemption  from  taxation  as  contract  with 

state,  828  note 
Exemption  laws,  820  note 
Impairment,  what  constitutes,  828  note 
Insurance  companies 

Incontestability  of  suicide  clause  in  life 
policies,  828  nbte 

Prescribing  who  shall  be  agents  of  in- 
surer, 828  note 
Lighting   companies,   regulation    of   ratcK, 

828  note 
Railroads 

Paving  part  of  street  occupied  by  track, 
828  note 

Regulation  of  rates.  828  note 
Rem^ies,  change  of,  820  note 
Reserved     power     to     amend     or     repeal 

charters,  827  note 
State  laws,  820  note 
Tax  exemption  as  contract  with  state,  828 

note 
Water  companies,  grant  of  franchise,  828 

note 
Workmen's  compensation  acts,  prohibiting 

direct  payment  to  injured  employeeE  in 

certain  cases,  828  note 


See  Antidumping  Act;  Customs  Duttes 
Articles  eimulating  domestic  trade  marks. 

462  note 

Opium,  penalty  for  unlawful  importation. 

463  note 

Regulations  by  Secretary  of  Treasury,  440 

note 
Tax  by  state,  bills  receivabl*»  for  imported 

goods  sold  within  state,  829  note 

nrOOME  TAX 

Abqeondingr  taxpayers,  proceedings  against, 
164~16d 


INCOME  TAX—  iCanVd) 
Accumulation  of  profits,  see  Corporations, 

infra 
Administrative   provisions  of  law,   101   et 

aeq. 
Agricultural    organizations    exempt    from 

tax,  140 
Alaska,  salaries  of  officials  and .  employees 

taxable,  133-134 
Aliens,  see  Individual  incomes,  infra;  Non- 
resident aliens,  infra 
Alternative  tax  on    personal   service  cor- 
porations, 222 
American    Legion,   gifts   to,  deduction    In 

computing  individual  net  incomes,  137 
Amortization,    deductions    from   corporate 

incomes,  152 
Assessment  by  commissioner,  163 
Assets,  "capital  assets'*  defined,  128 
Bequests,  gain  or  loss  on  sale  of  property 

by  legatee,  124 
Bequests  not  taxable,  134 
Boards  of  trade  exempt  from  tax,  150 
Brokers,  returns  as  to  stock  transactions, 

167 
Building    and    loan     associations    exempt 

from  tax,   149 
Buildings 

Deduction  for  amortization  of  buildings 
acquired  by  corporations  for  war  serv- 
ice, 162 

Deduction  not  allowed  for  cost  of  new 
buildings  or  coe^  of  improvements,  138 
Business 

Deduction  for  amortization  of  buildings, 
etc.,  used  in  war  service,  136-li37 

Expenses  deducted  in  computing  indi- 
vidual net  incomes,   135 

Losses  deducted  in  computing  individual 
net  incomes,  136 
Business  leagues  exempt  from  tax,  150 
Business  profits  taxable,   133-134 
''Capital  assets"  defined,  129 
"Capital  deductions"  defined,   128 
"Capital  gain"  defined,  128 
"Capital  loss"  defined,   128 
Capital  net  gain,  rate  of  tax  on  individual, 

128 
"  Capital  net  income  "  defined,  128 
Cemetery  companies  exempt  froin  tax,  149 
Chambers  of  commerce  exempt  from  tax, 

150 

Charitable  organizations  exempt  from  tax, 
150,  495  note 

Charities,    deduction    of    contributions    in 
computing  individual  net  incomes,  137 

Children,  deduction  on  account  of  depend- 
ent children,  1^ 

Civic  leagues  ^exempt  from  tax,   150 

Clubs  exempt  from  tax,  150 

Collection  of  tax 
See  Pavment  of  tax,  infra 
Abscondinfir  taxpayer,  164-165 
Dpflciency  discovered  on  examination  of 

return,  163 
Extension  of  time  of  payment,  164 
Failure  of  taxpayer  to  make  return,  1^63 
False  or  fraudulent  return,  proceedings 
by  commiBsioner,  163 
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IHCOME  TAX—  iOont'd) 
Collection  of  tax —  {Cont'd) 
Foreign  items,  108 
Nonpayment  by  taxpayer,  164 
Notice  of  time  for  payment,  164 
Penalty  for  nonpayment,  164 
Proceedings  to  collect  tax,  164 
Tax     discovered     on     examination     of 
return,  163 
Community   chest,  contributions   deducted 
in  computing  individual  net  incomes,  137 
Community  chests  exempt  from  tax,  150 
Compensation  for  personal  service  as  tax- 
able income,  193-134 
Computation  of  net  income,  see  Corporate 
incomes,  infra;  Deductions  allowed  cor- 
porations, infra;  Deductions  allowed  in- 
dividuals,   infra;     Individual    incomes, 
infra 
Conspiracy  to  evade  tax,  indictment,  602 

note 
Contributions,  deduction  in  computing  in- 
dividual net  incomes,  137 
Corporate  incomes 
Computation  of  income,  151-155 
Deductions,  496  note 
Depletion  defined,  495  note 
Dissolution  of  corporations  before  enact- 
ment, 494  note 
Gross  income,  151 
Inventory,     requirement     to     determine 

income  of  taxpayer,  126 
Net  income,  160 

"  Ordinary  net  income  "  defined,  128 
Salaries  paid,  deducticms  for,  495  note 
Stock  dividends  not  income,  when,  124 
Corporations 

See    Foreign^  corporations,    infra;    Per- 
sonal service  corporations,  infra 
Accumulated    profits,   statement  regard- 
in  pr*  right  of  commissioner  to  require, 
144 
Accumulation  of  profits  ^beyond  reason- 
able needs  of  business  as  evidence  of 
intent  to  escape  surtax,  144 
Accumulation   of  profits,   right  of   cor- 
poration, 144 
Consolidated  returns  for  1917,  222 
Credit  for  taxes  paid.  155 
Credits  allowed,  see  Credits  allowed  cor- 
porations, infra 
Deductions  in  computing  net  income,  see 
Deductions  allowed  corporations,  infra 
Dividends,  returns  as  to  payment,  167 
Evasion    of    surtaxes  'by    incorporation, 

144 
Exempt  corporations,  495  note 
Exemptions     allowed,    see    Exemptions, 

infra 
Holding   companies,   unreasonable   accu- 
mulation of  profits.   144 
Income   of   corporations,    see   Corporate 

incomes,  tupra 
Incorporation  of  individual  or  partner- 
ship business  as  afl'ceting  tax,  149 
Obligation  of  corporation  stipulating  for 
payment    by    corporation    of    tax    on 
interest,  146 
Payment  of  tax  at  source,  166 


IKOOME  TAX—  {OanVd) 
Oorporatians —  {OonVd) 

Rate  of  tax  on  corporate  incomes,  14d 

Withholding  tax  on  interest  payable  to 
holders  of  corporate  obligations,  143 
Credits   allowed   corporations 

See  Credits  for  taxes  paid,  infra; 
Exemptions,  infra 

Interest  on  obligations  of  United  States 
and  bonds  of  War  Finance  Corpora- 
tion, 154 

Specific  deductions  according  to  amount 
of  net  income,  154 

War  profits  taxes  paid,  154 
Credits  allowed  individuals 

See  Credits  for  taxes  paid,  infra: 
Deductions  allowed  individuals,  infra 

Dependents,  exemptions  allowed  for,  130 

Dividends  received  from  domestic  cor- 
porations, 139 

Interest  received  on  government  securi- 
ties, 139 

Personal  exemptions,  139 
Credits  for  taxes  paid 

Adjustment  of  credit,  146,  155 

Exceptions  to  credits  allowed  citizens. 
146 

Excess  profits  and  war  profits  taxes 
paid,  146,  154,  155,  156 

Income  tax  paid  to  foreign  country  or 
possession  of  United  States,  146  * 

Proof  of  right  to  credits,  146.  156 

Proportionate  amount  of  credit  allowed, 
146 

Return  for  fiscal  year  as  affecting  right 
to  credit,  146 

Tax  on  income  from  partnership  or  trust 
or  estate  of  decedent  paid  to  foreign 
country,  or  possession  of  United 
States,  146 

Tax   paid  by  resident  alien   to  foreign 
government  allowing  similar  credit  to 
citizens  of  United  States  residing  in 
such  country,  146 
Damage  to  property 

Deduction  from  corporate  income,  1.52 

Deduction  in  computing  individual  net 
incomes,  136 
Debts   deducted    in    computing   individual 

net  incomes,  136 
Decedents'  estates 

Accumulations  in  trust  as  taxable.  142 

Beneficiaries,  computation  of  net  income, 
143 

Beneficiaries,  credits  allowed,  143 
Capital  net  income,  determination  of  tax 

on,  128 
Contingent  interest,  income  accumulated 

for  beneficiaries  as  taxat>le,  142 
Credits  allowable,  143 
Decedent's  estate,   deduction  of  amount 

of  estate  tax,  501   note 
Deductions  from  gross  income,  143 
Distribution    of   income   during  taxa4>1o 

year,  deductions  allowed,  143 
Executor  or  administrator  to  pay  tax, 

143 

Income  collected  hv  (niardian  of  infant 
to  be  held  or  distributed  as  court  may 
direct,  as  taxable,  142 
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INCOME  TAX—  iOonVd) 
Decedents'  estates —  {ConVd) 

Xacome  held  for  future  distribution 
under  will   or   trust   as   taxable,    142 

Income  received  during  period  of  ad- 
ministration or  settlement  of  estate  as- 
taxable,  142 

Income  taxable  as  in  case  of  individuals. 
142 

Income  to  be  distributed  periodically  as 
taxable,  142 

Joint  representatives,  return  by  one  as 
sufficient,  147 

Net  income  of  beneficiaries,  how  com- 
puted,  143 

Net  income  of  estate,  how  computed,  143 

Net  income  only  as  taxable,  143 

Payment  of  tax  by  executor  or  adminis^ 
trator,  143 

Keturns  by  representatives,  143,  147 

Ketum  to  show  amount  of  income  dis- 
tributalble  to  each  beneficiary,  143 

Taxable  income,  142 

Unborn    or    unascertained    persons,    in- 
come accumulated  for  benefit  of,   as 
taxable,  142 
Deductions  allowed  corporations 

Bad  debts  incurred  by  insurance  com- 
pany, 161 

Buildings,  etc.,  acquired  for  war  service, 
deduction  for  amortization,  152 

Business  expenses,  151 

"Capital    deductions"  defined,    128 

Damaged  property,  152 

Debts  charged  off  as  worthless.  152 

Depreciation  of  property  used  in  busi- 
ness, 152 

Destruction  of  property,  152 

Dividends  received  by  insurance  com- 
pany from  other  corporations,  161 

Dividends  received  from  other  corpora- 
tions, 152 

Exipenses  of  business,   151 

Expenses  of  business  paid  by  insurance 
companies,  159 

Expenses  of  carrying  on  business  of  in- 
surance com>pany,  161 

Gas  wells,  depletion  and  depreciation 
of  improvements,  152 

Insurance    companies,    153,    15&-161 

Interest  paid,  151.  15J>,  161 

Interest  paid  by  insurance  company,  161 

Investment  expenses,  insurance  com- 
panies, 159 

Items  deductible,  151 

Items  not  deductible,  154 

Losses,    151.    161 

Machinery  installed  for  war  service,  de- 
duction for  amortization,  152 

Mines,  depletion  and  depreciation  of  im- 
provements. 152 

Net  income  of  insurance  companies  as 
affecting  amount  of  deduction,  159 

Oil  wells,  depletion  and  depreciation  of 
improvements,    152 

Property  compulsorily  or  involuntarily 
converted  into  cash,  153-154 

(Salaries  of  employees,  151 

Taxes  paid  by  insurance  companies,  159, 
161 


INCOME  TAX—  {ConVd) 
Deductions  allowed  co]>poration6 — {ConVd) 

Taxes   paid   or   accrued,    151 

Vessels  acquired  for  war  service,  deduc- 
tion for  amortization,  152 

Wages  of  employees,  151 

Wear  and  tear  of  property,  152,  150,  161 
Deductions  allowed  individuals 

See  Exemptions,  infra 

American  Legion,  gifts  to,  137 

Buildings,  expenditures  for  new  build- 
ings not  deducted,  138 

Buildings,  machinery,  etc.,  acquired-  for 
war  service,  deductions  for  amortiza- 
tion, 136-137 

Business  expenses,  135 

''  Capital  deductions  "  defined,  128 

Casualties,  losses  from,  136 

Charitable  purposes,  contributions  to,  137 

Compulsory  or  involuntary  conversion  of 
property  into  cash,  proportionate  de- 
duction of  gain  on  reinvestment,  138 

Contributione,  137 

Damage  to  property,  136 

Debts  charged  off  as  worthless,  136 

Depreciation  of  property  used  in  business, 
136 

Destruction  of  property,  136 

District  of  Columbia,  gifts  for  public 
purposes,   137 

Educational  purposes,  contributions  to, 
137 

Eixpensee  of  trade  or  business,  136 

Family  expenses  not  deducted,  138 

Fire,  losses  from,   136 

Gas  wells,  depletion  and  depreciation  of 
improvements,  137 

Gifts  for  public  or  charitable  purposes, 
137 

Improvements  of  property,  deduction  of 
cost  not  allowed,  when,  138 

Income  of  life  estates  or  terminable  in- 
terests, deduction  for  shrinkage,  etc., 
138-139 

Interest  paid,  135 

Literary  purposes,  contributions  to,  137 

Living  expenses  not  deducted,   138 

Losses  sustained  during  taxable  year,  136 

Mines,  depletion  and  depreciation  of  im- 
provements, 137 

Nonresident  aliens,  extent  of  allowance, 
137-138 

Oil  wells,  depletion  and  depreciation  of 
improvements,  137 

Personal  ex]}enses  not  deducted,  138 

I*remiums  paid  on  policy  covering  life  of 
em«ployee  not  deducted,  when,  138 

Religious  purposes,  contributions  to,  137 

Rent  paid  for  premises  used  in  business, 
135 

Salaries  or  wages  of  employees,  135 

Scientific  purposes,  contributions  to,  137 

Shipwreck,  losses  from,  136 

States,  gifts  for  public  purposes,  137 

Storm,  losses  from,  136 

Taxes  paid  within  taxable  year,  136 

Territories,  gifts  for  public  purposes,  137 

Theft,  losses  from,  136 
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IHCOME  TAX—  {C<mVd) 
Deductions  allowed  individuals —  {ConVd) 
Traveling  expenses  in  carrying  on  bu;^i- 

ness,  195 
United  States,  gifts  to  government  for 

put>lic  purposes,  137 
Vessels  constructed  or  acquired  for  war 
service,    deduction    for    amortization, 
136-137 
Vocational    rehabilitation    gpecial    fund. 

contributions  to,  137 
Wear  and  tear  of  property  used  in  busi- 
ness, 136 
Definitions 

''Capital  assets,"  128 
"  Capital  deductions."  128 
"  Capital  gain,"  128 
"  Capital  loss,"  128 
"  Capital  net  gain,"  128 
"Dividends,"  123 
"  Fiduciary,"  123 
"  Fiscal  year,"  122-123 
"  Gross  income  of  individualn,"  \^ 
**  Income  tax,"  501  note 
"Net  income  of  individuals,"  133 
"  Net  loeses,"  126 
Ordinary  net  income,"  128 
Paid,"   123 

Personal  service  corporation,"  123 
Taxable  year,"  122-123 
Withholding  agent,"  123 
Dependents,  exemption  on  account  of,  139 
Destruction  of  property,  deduction  of  value 

in  computing  net  incomes,  136,  162 
Devised  property,  gain  or  loss  on  «ale  by 

devisee,  124 
Devised  property  not  taxable  as  income  of 

devisee,  134 
District  of   Columbia,   income  on   district 

obligations  not  taxable,  134 
Dividends 

Date  of  payment  for  purpose  of  tax,  121 

Definition,  123 

Exemption  from  tax,  139 

Qrosft    income    as    including    dividend »«. 

133-134 
Returns  by  corporations  as  to  payment 

of  dividends,  167 
Stock  dividends  not  taxable,  when,  124 
Doubtful  net  gain,  tax  imposed  on  partner- 
ship assets,  126 
Educational    institutions,   exemption   from 

tax,  150,  495  note 
Education,    contributions    for    educational 
purposes   deducted    in   computing    indi- 
vidual net  incomes,  137 
Estates,  see  Decedents'  estates,  supra 
Evasion  of  surtaxes  by  incorporation.  144 
Executcffs   and   administrators,    see   Dece- 
dents' estates,  supra 
Exemptions 

Accident  insurance  money.  134 
Agricultural  organizations,  149 
Aliens,   reciprocal   provision   for  exemp- 
tions, 135 
Bequests,  134 
Hoards  of  trade,  150 


INCOME  TAX—  {C<mVd) 
Exemptions— '  {ConVd) 

Building  and  loan  associations,  149 

Building  associations,  dividends  received 
from,  when  exempt,  135 

Business  leagues,  150 

Cemetery  companies,  149 

Chambers  of  commerce,  150 

Charitable  institutions,  150,  495  note 

Children,  amount  of  exemption  for  each 
dependent  child,  139 

Civic  leagues,  150 

Clubs,  150 

Community  chests,  150 

Credits  allowed  corporations,  154 

Dependents,  amount  of  exemption  for 
each,  139 

Devises,  134 

Educational  organizations,  150 

Farmers'  associations,  150 

Farm  loan  associations,  150 

Federal  land  banks,  150 

Fraternal  beneficial  associations,  149 

Gifts,  134 

Health  insurance  money,  134 

Holding  companies  exempt  from  tax. 
when,   150 

Horticultural  organizations,  149 

Husband  and  wife  living  together, 
amount  of  exemption.  139 

Income  from  public  utility  constructed 
under  contract  with  state,  territory, 
etc.,  when  exempt,  135 

Income  of  foreign  governments  from  in- 
vestments in  domestic  securities.  134 

Income  of  state,  territory,  etc.,  from  pub- 
lic utility  or  exercise  of  governmental 
function,  134 

Indemnity  received  from  shipowners  pro- 
tective association,  135 

Inheritances,  134 

Interest  on  obligations  of  state,  territory, 
municipality,  District  of  Columbia  and 
federal  agencies,  134 

Ijabor  organizations,  149 

legacies,  134 

Liberty  bonds,  consolidation  of  exemp- 
tions, 221 

Life  insurance  money.  134 

Literary  organizations,  150 

Mutual  companies  of  various  kinds,  149- 
150 

Nonresident  aliens,  amount  of  personal 
exemption,  139 

Nonre9id<ent  alien's  income  from  opera- 
tion of  ships  documented  under  for- 
eign laws,  when  exempt,  135 

Pensions  from  L^nited  States,  13«) 

Personal  exemption,  139 

Personal  service  corporations,  no  exemp- 
tion after  Dec  31,  1921.  150 

Premiums  returned  under  life  insuranee 
policies,  134 

Religious  organizations,  150 

Rental  value  of  house  furnished  clergy 
man  by  churdi,  135 

Scientific  organizations,  150 
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IHCOME  TAX—  (Cont'd) 
EIxem<ptions —  {Cont'd) 
l^ck  benefits,  134 

Single  persons,  amount  of  personal  ex- 
emption, 139 
Vocational  rehabilitation  allowances,  etc., 

135 
War  risk  insurance  allowances,  etc.,  135 
Workmen's  compensation,  134 
Extension  of  time  for  filing  returns,  148 
Family  expenses  not  deducted  in  comput- 
ing net  income,  138 
Farmers'  associations  exempt  from  tax,  150 
Farm  loan  associations  exempt  from  tax, 

160 
Federal  farm  loans,  interest  not  taxable, 

134 
Federal  land  banks  exempt  from  tax,  150 
Federal    judges    and    employees,    salaries 

taxable,  133-134 
Fiduciaries,  see  Trusts,  infra 
Fire,  deduction  of  damage  in  computing  net 

incomes,  136 
"Fiscal  year",  definition,  122-123 
Fiscal  year  system  of  returns,  adjustment 
of  tax  pursuant  to  modification  of  law, 
127 
Foreign  corporations 
Deductions  allowed  in  computing  net  in- 
come, 154 
Gross  income,  161 
Fraternal    beneficial    associations    exempt 

from  tax.   149 
Gains  and  losses 
Ascertainment  of  gain  or  loss,  124 
"  Capital  deductions  "  defined,  128 
"  Capital  gain  "  defined,  128 
"  Capital  loss  "  defined,  128 
Determination  of  gain  or  loss,  124 
Exchange  of  property,  gain  or  loss  on, 

126-126 
Gifts,  loss  on  sale  of  property  acquired 

by,  134 
Inheritance,  loss  on  sale  of  property  ac- 
quired by,  124 
Inventory   value   as   basis   for  determin- 
ing gain  or  loss,  124 
legacies  and  devises,  loss  on  sale  of  prop- 
erty acquired  by,  124 
Losses  deducted    in    computing    individ- 
ual net  incomes,  136 
Market  value   as   iMsis  for  determining 
gain    or    los<»    by    gift,    devise    or    in- 
heritance,  124 
"  Net  losses  "  defined,  126 
Profits  embezzled  as  loss  to  be  deducted, 

501  note 
Sale  of  stock  resulting  in  loss  after  dis- 
tribution of  proceeds  and  before  Feb. 
28,  1913,  l'^3 
Sales  of  property,  494  note,  868  note 
Sales  or  other  dis,po8itions  resulting  in 

loss,  124 
Tax  on  capital  net  gains  by  individuals, 

128 
Time  of  acquisition  of  property  as  affect- 
ing basis  for  determining  gain  or  loss 
on  sales,  125 


I 


INCOME  TAX—  (Cont'd) 
Gas  wells 

Allowance  for  depletion,  etc.,  inccxnput- 

ing  net  incomes,  137,  152 
Surtax  on  sales  by  individuals,  133 
GifU 

Aflcertainment  of  gain  or  loss  on  sale  of 

property  acquired  by  gift,  124 
Deduction    of  gifts   to   charity,   etc.,   in 
computing  individual  net  incomes,  137 
Exemption  from  tax,  134 
Government  ofllcials,  salaries  taxable,  133- 
134 

Graduation  of  tax,  power  of  Congress,  492 

note 
Gross  income 

Accident  insurance  money  not  included 
in  gross  income,  134 

Alaska,  salaries  of  officers  and  employees 
included  in  gross  income,  133-134 

Bequests  not  included  in  gross  income, 
134 

Building  association  dividends  not  in- 
cluded in  gross  income,  135 

Damages  for  personal  injuries  not  in- 
cluded in  gross  income,  134 

Definition,  133 

Devises  not  included  in  gross  income,  134 

District  of  Columbia,  salaries  of  officers 
and  employees  not  included  in  gross 
income,  133-134 

Dividends  included  in  gross  incomes,  133- 
134 

Earnings  in  professions,  trades,  etc.,  in- 
cluded in  gross  income,  134 

Federal  officers  and  employees,  salaries 
included  in  their  gross  incomes,  133- 
134 

Foreign  corporation's  earnings  from 
operation  of  ships  documented  under 
foreign  law  when  not  included  in  gross 
income,  135 

Gifts  not  included  in  gross  income,  134 

Hawaii,  salaries  of  officers  and  em- 
ployees included  in  gross  income,  133- 
134 

Health  insurance  money  not  included  in 
gross  income,  134 

Income  derived  from  public  utility  by 
individual  as  gross  income,  135 

Income  derived  from  public  utility  or 
exercise  of  governmental  function,  ac- 
cruing to  state,  territory,  etc.,  not 
included  in  gross  income,  134 

Income  of  foreign  governments  from  in- 
vestments in  United  States  not  in- 
cluded in  gross  income,  134 

Indemnity  received  from  shipowners 
mutual  protective  association  not  in- 
cluded in  gross  income,  135 

Inheritances  not  included  in  gross  in- 
come, 134 

Insurance  companies  other  than  life  and 
mutual,  158 

Interest  from  investments  included  in 
gross  income,  133-134 
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IHCOME  TAX—  (ConVd) 
Grosg  income —  {Confd) 
Interest   on   obligations   of   state,  terri- 
tory, municipality,  District  of  Colum- 
bia or  federal  agency  not  included  in 
gross  income,  134 
Judges    of    federal    courts,    salaries    in- 
cluded in  their  gross  incomes,  134 

Legacies  not  included  in  gross  income, 
134 

Life  insurance  companies,  168 

Life  insurance  money  not  included  in 
gross  income,  134 

Life  insurance  premiums  returned  to 
insured  not  included  in  gross  income, 
134 

Limitation  to  sources  within  United 
mates,  169 

Nonresident  alien's  earnings  from  opera- 
tion of  ships  documented  under  for- 
eign law,  when  not  included  in  gross 
income,  135 

Nonresident  alien's  gross  income  limited 
to  receipts  from  sources  within  United 
States,  135 

Nonresident  aliens,  items  of  income,  139- 
140 

Pensions  from  United  States  not  included 
in  gross  income,  IZ5 

Personal  injuries  not  included  in  gross 
income,  134 

Personal  serrice,  gains  included,  133 

President's  salary  included  in  his.grosA 
income,  133-134 

Receiver's  compensation,  501  note 

Rental  value  of  minister's  house  fur- 
nished by  church  not  included  in  gross 
income,  135 

Rent  of  property  included  in  gross  in- 
come, 133-134 

Sick  benefits  not  included  in  gross  in- 
come, 134 

Territorial  officers  and  employees,  sal- 
aries included  in  their  gross  incomes, 
133-154 

Vocational  rehabilitation  allowances  not 
included  in  gross  income,  135 

War  risk  insurance  allowances,  etc.,  not 
included  in  gross  income,  135 

Workmen's    compensation    not    included 
in  gross  income,  134 
Hawaii,  salaries  of  officers  and  employees 

taxable,  133-134 
Holding    companies    for    corporations    ex- 
empt from  tax,  150 
Horticultural    organizations    exempt    from 

tax,  149 
Husband  and  wife,  amount  of  personal  ex- 
emption, 139 
Income,    see    Corporate    incomes,    supra; 

Gross  income,  supra;  Individual  incomes. 

infra;  Net  income,  infra 
Individual  incomes 

Accident  insurance  money  not  included 
in  gross  income,  134 

Annual  accounting  period  as  basis  of 
computing  net  income,  133 


IHGOME  TAX—  {Cont'd) 
Individual  incomes — {Oonfd) 

Annual  accounting  period  of  taxpayer, 
effect  of  change,  133 

Bequests  not  included  in  gross  income, 
134 

Building  association  dividends  and  in- 
terest to  limited  amount  not  included 
in  gross  income,  135 

Calendar  year  in  computing  net  incomes, 
133 

Compensation  for  personal  service  in- 
cluded in  gross  income,  133-134 

Computation  of  net  incomes,  133 

Damages  for  personal  injuriea  not  in- 
cluded in  gross  income,  134 

Debenture  bonds  voted  from  surplus,  494 
note 

Definition  of  income,  493  note 

Devises  not  included  in  gross  incomes,  134 

Dividends,  133-134,  494  note 

Earnings  of  all  kinds  included  in  gross 
income,  133-134 

Estates  of  decedents,  see  Decedents' 
estates,  supra 

Federal  officers  and  employees,  salaries 
included  in  gross  income,  133-134 

Fiscal  year  in  computing  net  income,  133 

Gas  widls,  tax  on  sales,  133 

Gifts  not  included  in  gross  income,  134 

Gross  income,  133-134 

Health  insurance  money  not  included  in 
gross  income,  134 

'Indemnity  from  shipowners  mutual  pro- 
tection associations  not  included  in 
gross  income  of  members,  135 

Inheritances  not  included  in  gross  in- 
come, 134 

Interest  on  investments  included  in  gross 
income,  133-134 

Interest  on  obligations  of  federal  govern- 
ment to  limited  amount  not  included 
in  gross  income,  134 

Interest  on  obligations  of  state,  terri- 
tory, municipality.  District  of  Colum- 
bia or  federal  government  agency,  not 
included  in  gross  income,  134 

Inventory,  requirement  to  determine  in- 
come of  taxpayer,  126 

Judges  of  federal  courts,  salaries  in- 
cluded in  gross  income,  133-134 

Legacies  not  included  in  gross  income, 
134 

Life  insurance  money  not  included  in 
gross  income,  194 

Life  insurance,  premiums  returned  or 
paid  to  insured  under  policy  not  in* 
eluded  in  gross  income,  134 

Losses  incurred  in  trade,  239  note 
Mines,  tax  on  sales,  133 
Net  income,  133 

Nonresident  aliens'  earnings  from  ships 
documented  under  foreign  laws,  not  in- 
cluded in  gross  income,  when,  135 

Nonresident  aliens,  gross  income  limited 
to  receipts  from  sources  within  the 
United  States,  135 
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IHCOME  TAX—  {Cont'd) 
Individual  incomes — {Cont'd) 

Nonresident  aliene,  net  income,  130-140 

Normal  tax,  129 

Oil  wells,  tax  on  sales,  133 

''  Ordinary  net  income  "  defined,  128 

Pensions  from  government  not  included 
in  groes  income,  135 

Personal  injuries,  damages  not  included 
in  gross  income,  134 

Persons  subject  to  tax,  492  note 

President  of  the  United  States,  salary 
included  in  gross  income,  133-134 

Public  utilities,  income  derived  from,  as 
•included  in  gross  income,  135 

Rental  value  of  dwelling  house  furnished 
to  clergyman  not  included  in  gross 
income,  135 

Rent  of  property  included  in  gross  in- 
come, 133-134 

Salaries  as  taxable  income,  133-«134 

Sales,  gains  from,  included  in  gross  in- 
come, 133-134 

Stock  dividends,  124,  493  note,  501  note 

iStock  dividend  as  income,  86*8  note 

Surtax  for  calendar  year  1921,  12?>-131 

Surtax  for  calendar  year  1922  and  sub- 
sequent years,  131-133 

Territorial  officers  and  employees,  sal- 
aries included  in  gross  income,  133>- 
134 

Trust  estates,  see  Trusts,  infra 

Vocational  rehabilitation,  allowance^-, 
etc.,  not  included  in  groes  income,  135 

Wages  included  in  gross  income,  13d- 
134 

War  Risk  Insurance  allowances,  etc., 
not  included  in  gross>  income,  135 

Workmen's    compensation    not    included 
in  gross  income,  134 
Information  at  source,  167 
Inheritances 

Gain  or  loss  on  sale  of  propertv  bv 
heir,  124 

Value  of  inherited   property  not  taxed. 
134 
Insurance  companies 

Amount  of  deductions  allowed,   158 

Deductions,  158-180 

Deductions  affecting  comi>anies  other 
than  life  and  mutual,  161 

Definition  of  life  insurance  company, 
158 

Dividends  received  from  other  corpora- 
tions, deduction,  15$^ 

Expenses  of  carrying  on  business,  de- 
duction, 159 

Gross  income,  158-160 

"  Gross  income "  of  life  insurance  com- 
pany defined,   158 

Investment  expenses,  deduction  of 
amount  paid,  159 

Investment  income,  160 

''Life  insurance  company"  defined,   158 

Losses  incurred.  160 

Net  income,  158-160 

Premiums  on  insurance  on  life  of  em- 
ployee not  deducted,  when,   138 


;  IKGOME  TAX—  {ConVd) 

Insurance  companies —  {Cont*d) 

Premiuma  returned  by  life  connpany  eX' 
empt  from  tax,  134 

Rate  of  tax  on  companies  other  than  life 
and  mutual,  160 

Rate  of  tax  on  life  companies,  158 

Reserve   for  dividends,  deduction   from, 
159 

"Reserve   funds   required  by  law"   de- 
fined, 158 

Taxes  paid,  deduction  of  amount,  150 

Underwriting  income,  160 

Wear   and   tear   of   property,  deduction 
allowed,  169 
Interest 

Deduction  from  gross  income  of  interest 

paid  by  taxpayer,  135 
Interest  from  investments  taxable,    133- 

134 

Inventories,  requirement  to  determine  in- 
;  come  of  taxpayer,  126 

Judges  of  federal  courts,  salaries  taxable, 
133-134 

Labor  organizations  exempt  from  tax,  149 
Larceny,   deduction   in   computing  net  in- 
comes, 136 

Legacies  and  devises,  gain  or  loss  on  sale 

of  property  acquired  under  will,  124 
Legacies  not  taxable,  134 
Lessees'  covenants  to  pay  ''taxes,  duties 

and  assessments  "  as  requiring  payment 

of  income  tax,  495  note 
Life    insurance   companies,   see    Insurance 

companies,  aupra 
Literary  organizations  exempt   from   tax, 

150 
Living  expenses  not  deducted  in  comput- 
ing net  income,  1<38 
Losses,  see  Gains  and  losses,  8upra 
Machinery,     deduction     for     amortization, 

136-137,    152 
Mines 

Allowance   for  depletion,   etc.,   137,    152 

Surtax  on  sales,  133 
Municipal  corporations,  income  on  munici- 
pal obligations  not  taxable.  134 
Mutual  savings   banks   exempt   from  tax, 

149 
Net  income  of  corporations 

Deferred  payments,  482  note 

Dividends,  482  note 

Regulations    of    Treasury    Department, 
482  note 
Net  income  of  individuals 

Amount    determined    by    commissioner, 
time  limit,  163 

Annual    accounting   period   of    taxpayer 
as  basis  of  computing  net  income,  133 

Annual  accounting  period  of  taxipayer, 
effect  of  change,  133 

Calendar  year  in  computing  net  income 
of  individuals,  133 

Computation  of  net  income  of  individ- 
uals, ld3 

Corporate  net  incomes,  150 

Definition  of  net  income  of  individuals, 
133 
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INCOME  TAX*  iCotiVd) 

Net   income  of   individuals —  (ConVd) 

Fiscal  year  in  computing  income  of  in- 
dividuals,  139 

Insurance  companies  other  than  life  and 
mutual,  160 

Life   insurance  companies,    158 

I^osses  incurred  in  trade.  482  note 

**  Ordinary  net  income "  defined,  128 

Partners,   computation    of   income   from 
partnership.  142 
''  Xet  losses"  defined,  126 
Nonresident  aliens 

Contributions    and    gifts,    deduction    in 
computing  net   income,   137 

Gross  income,  135 

Income    from     sources     within     United 
States,  1<39-140 

Income    from    sources    without    United 
States,  140-141 

Net    income,    deductions    in    computing, 
137-138 

Payment  of  tax  at  source,  144-145 

Personal  exemptions,   139 

Return  of  interest  in  estate  or  trust,  147 

Returns,  time  and  place  for  filing,   148 
Normal  tax 

Rate  on  individual  net  incomes  of  $4,000 
or  lesB,  129 

Rate  on  individual  net  incomes  exceed- 
ing  $4,000,    129 
Oil  wells 

Allowance  for  depletion,  etc.,  137 

Surtaiq    on    sales    by    individuals,    .133 
"  Ordinary  net  income "  defined,  128 
Partners>hip 

Capital  net  gain,  determination  of  tax 
on,  128 

Consolidated  returns  for  1917,  222 

Credits  allowed  to  ipartners.  142 

Deductions  in   computing  net  income  of 
partners,  142 

Incorporation    of    partnership    bufiiness 
as  affecting  tax,  149 

Net  income  of  partners,  how  computed, 
142 

Partners     taxable    only     in     individual 
capacity,  142 

Returns  by  partnerships,  147 
Payment  of  tax 

Collection  of  deficiencies,  162 

Extension  of  time  of  i>ayment,  162,  164 

Failure  to  pay   installments   when   due, 
effect,  162 

Installment  payments,  161 

Notice  of  maturity  of  in$«tal1ments,  164 

Option  of  taxpayer  as  to  paying  in  in- 
stallments, 162 

Overpayments,  refunding,   162,   166 

Penalty  for  nonpayment,  164 

Receipt,  right  of  taxpayer  to  require,  lO.l 

Refunding  overpayments,  162.  166 

Time  of  payment  of  tax  other  than  by 
installments,  162 
Payment  of  tax  at  source 

Corporate   incomes.   155 

Corporate     obligations    stipulating    for 
payment  of  tax  by  corporation,  145 

Dividends  on  corporate  stock,  130 


INCOME  TAX—  {0(mt*d) 

Payment  of  tax  at  source —  (CanVd) 
Indemnity    to    debtor    withholding    tax 
due   on    interest   payable   to   creditor. 
145 
Nonresident     aliens,     withholding      tax 

from  income,  144-145 
Oibligation    stipulating   for    payment    of 

tax  by  debtor,  145 
Payment  bv  recipient  of  income,  effect, 

145 
Withholding  by  debtor  of  amount  of  tax 
due   on   interest   pavable   to   creditor, 
145 
Penalties  for  violation  of  law.  IdCt 
Personal  exemptions,  see   Exemptions 
Personal  expenses  not  deducted  in  comput- 
ing net  income,  138 
Personal  service  corporations 
Alternative  taxes,  222 
Corporation  as  such  not  taxable,  142 
Definition,   123 
Duration  of  provision  affecting  personal 

service   corporations,   142 
Exemption  terminated.  150 
Individual    stockholders   taxed    in   same 
manner  as  partners,  142 
Persons  subject  to  tax.  168-169,  492  note. 

501  note 
Porto  Rico,  inhabitants  subject  to  tax,  169 
**  Possession    of    United    States'*    not    in- 
clusive of  Virgin  Islands,  169 
President  of  United  States,  salarv  taxable. 

133-134 
Professions,  income  from  practice  taxable. 

133-134 
Publication  of  statistics,  168 
Public  debt,  exemption  of  interest  on  gov- 
ernment securities,  139 
Public  officers  and  emplovees.  salaries  tax- 
able, 133-134 
Rate  of  tax 
Corporation   created   to  evade   surtaxes. 

144 
Corporations  generallv,  149 
Individuals,    12^133* 
Insurance  companies  other  than  life  and 

mutual.  160 
Life    insurance    companies,    158 
Mines,  oil  and  gas  wells,  tax  on  proceed}- 

of  sales,  137 
Normal  tax  on  individuals,  129 
Surtax  on  individuals,  129-133 
Receipt  for  taxes  paid,  right  of  taxpayer 

to  require,   165 
Receiver    of    taxpayer,    personal    liability. 

403  note 
Receiver  operating  business  of  corporation 

required  to  make  return,  156 
Receiver's  compensation   as  part  of  grocs 

income,  501  note 
Refund 

Construction  of  statutory  provision,  496 

note 
Filing  claim  as  condition   precedent  (o 

suit,  502  note 
Right  to  refund,  162,  166,  502  note 
Relifirious  organizations  exempt  from  tax, 
150 
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IKCOME  TAX—  {CtmVd) 

Religious  purposes,  contributions  deducted 

in    computing    individual    net    incomes, 

1317 
Rents 

Deduction  of  rents  paid  for  property 
used  in  business,  135 

Taxable  income,   133-134 
Returns  -by  taxpayers 

Agent  making  return  for  taxipayer,  147 

Amended  return,  501  note 

Amendment  of  return,  proceedings  on, 
161  et  seq. 

Amount  of  income  as  determining  duty 
of   individuals   to  make   returns,   147 

Assignee  operating  business  of  corpora- 
tion required  to  make  return,  156 

Consolidated  returns  of  corporations. 
167 

Corporation  returns,  156 

Correction  of  errors  in  returns.  162 

Decedents'  estates.  143,  147 

Ebcamination  by  commissioners,  161 
et  geq. 

Extension  of  time  for  filing  returns. 
148 

Failure  to  make  return,  proceedings  by 
commissioner.   163 

False  or  fraudulent  return,  proceedings 
by  commissioner,  163 

Fiduciary  returns,   147 

Filing  returns,  148,  157-168 

Fiscal  year  system  of  returns,  adjust- 
ment of  tax  pursuant  to  modification 
of  Uw,  127 

Foreign  corporations,  return  made  by 
whom,  156 

Form  and  contents  of  returns  by  cor- 
porations.   156-157 

Guardian  making  return  for  taxpayer. 
147 

Hearing  on  charge  of  underRtatement 
in  return,  148 

Husband  and  wife,  joint  or  separate  re- 
turns, 147 

Inability  of  taxpayer  to  make  retiu*n, 
147 

Income  subject  to  payment  of  tax  at 
source,  145 

Individual  returns,  147 

Inspection,  right  of,  167-168 

Joint  fiduciaries,  return  by  one  as  suffi- 
cient, 147 

Nonresident  alien  beneficiary  of  estate 
or  trust,  return  required,  147 

Nonresident  aliens,  time  and  place  for 
filing  returns,   148 

Oflicer  requiretl  to  verify  corporation 
return,  156 

Partnership   returns,   147 

Part  of  taxable  year,  returns  for,  148 

Period  of  less  than  six  months,  returns 
for,  148 

Persons  required  to  make  returns,   147 

Place  for  filing  returns,  148,  157-158 

Public  records,  returns  as  constituting, 
167 


INCOME  TAX—  (ConVd) 

Returns  by  taxpayers — {Cont'd) 
Receiver  operating  corporation  required 

to'  make  return,  156 
State   officers   permitted   to   inspect  re- 
turns,  167-168 
Time  for  filing  returns,  148,  157-168 
Trustee    in    bankruptcy    operating    cor- 
poration required  to  make  return,  156 
Trust  estates,   143,   147 
Understatement    in    returns,    correction, 

148 
Verification  of  corporation  returns,  156 
Salaries 

Deduction  from  gross  income  of  salaries 

paid   employees,    135 
Taxable    income,    133-134 
Scientific  organizations  exempt  from  tax, 

150 
States 

Gift  to  state  deducted  in  computing  indi- 
vidual net  incomes,  137 
Inspection   by    state   officers   of   federal 

tax  returns,  167-1^ 
Interest   on    state   obligations   not   tax- 
able, 134 
■Statistics,  publication,  108 
<9tock  dividends  as  income,  403  note,  501 

note 
Stock  dividends  not  taxable,  when,  124 
Stock    transactions,    brokers    required    to 

make  returns,  167 
Storms,  deduction  of  damage  in  comput- 
ing net  incomes,   196 
Surtax 
Accumulation  of  corporate  gains  beyond 
reasonable   needs  of   business   as   evi- 
dence of  intent  to  escape  surtax,  144 
Evasion  by  incorporation,  144 
Rate  on  individual  incomes,  129-133 
Taxable    income,    see    Corporate    incomes, 

stkpra;  Individual  incomes,  supra- 
"Taxaible  year",  definition,   122-123 
Taxes  paid,  deduction     in  computing  indi- 
vidual net  incomes,  136 
Territories 
Gift  to  territory  deducted  in  computing 

individual  net  incomes,  137 
Interest    on    territorial    obligaticms    not 

taxable,  134 
Salaries  of  officers  taxable,  133-134 
Theft,  deduction  in  computing  net  incomes. 

136 
Time  of  payment  of  installments,  161-162 
Time  of  taking  effect  of  act,  169 
Trades,  income  from  as  taxable,  133-134 
Trusts 

Accumulations  in  trusit  as  taxalile,   142 
Beneficiaries,  computation  of  net  income, 

143 
Beneficiaries,  credits  allowed,  143 
Capital  net  income,  determination  of  tax 

on,  128 
Contingent  interest,  income  accumulated 

for  beneficiaries  as  taxable,  142 
Credits  allowable,  143 
Deductions  from  gross  income,  143 
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IHCOME  TAX—  iC<mVd) 
Trusts  —  (Confd) 

Dutribution  of  income  during  taxable 
year,  deductions  allowed,  143 

Fiduciary  defined,  123 

Income  collected  by  guardian  of  infant 
to  be  held  or  distributed  as  court  may 
direct,  as  taxable,  142 

Income  held  for  future  distribution  as 
taxable,  142 

Income  received  during  settlement  of 
estate  as  taxable,  142 

Income  taxable  as  in  case  of  individuals. 
142 

Income  to  be  distributed  periodically  as 
taxable,  142 

Joint  trustees,  return  by  one  as  sufficient, 
147 

Net  income  of  beneficiaries,  how  com- 
puted, 143 

Net  income  of  trust,  how  compute<1,  143 

Net  income  only  as  taxable,  143 

Payment  of  tax  by  trustee,  143 

Restraining  payment  of  tax  by  trustee. 
501  note 

Returns  by  trustees,  143,  147 

Returns  to  show  amount  of  income  dis- 
tributable to  each  beneficiary,  143 

Taxable  income,  142 

Transfer  of  aaseta  of  joint  stock  com- 
pany to  trustee,  601  note 

Trust  created  by  employer  as  part  of 
stock  bonus  or  profit  sharing  plan, 
taxation  of  income,  144 

Trustee  to  pay  tax,  143 

Unborn  or  unascertained  persons,  income  . 
accumulated  for,  as  tucable,  142 

United    States   courts,    judges'    salaries 
subject  to  tax,  133-134 
United  States 

Gifts  to  government  deducted  in  com- 
puting individual  net  incomes,  137 

Interest  on  obligations  not  taxable,  when, 
134 
Vessels,  deduction  for  amortisation  of  cont. 

152 
'Violation  of  law,  penalties,  166 
Virgin   Islands,   income  tax  law  in   force 

in  islands,  310 
Wages 

I^uction  from  gross  income  of  wages 
paid  employees,  136 

Taxable  income,  133-134 

War  finance  corporation,  interest  on  obli- 
gations not  taxable,  134 
Wills,     see     Decedents'     estates,     supra; 

Trusts,  supra 
"  Withholding  agent  ".  definition,  123 

nnoxAHs 

"Alien "    used    in    act    limiting    immigra- 
tion held  not  to  include  Indians,  106 
Alienation  of  land,  see  Lands,  infra 
Allotments 
Death  of  allottee  intestate  without  heirs, 

467  note 
Drainage  of  allotments  of  five  civilized 
tribes,  110 


HTDIAKS—  iConrd) 
Allotments  —  {Cont'd) 

Expenditure  of  tribal  funds  for  equaliza- 
tion, 112 
Lease    of    unrestricted    allotments     for 

farming  and  grazing  purposes,  113 
Mining  leases  of  unallottted  lands,  11:2 
Attorneys  of  certain  tribes,  salaries  paya- 
ble out  of  tribal  funds,  112-113 
Bureau  of  Indian  Affairs,  expenditures,  113 
Chickasaws,  attorney  for  tribe  payable  out 

of  tribal  funds,  112-113 
Chiefs,  salaries  payable  out  of  tribal  fund^. 

112 
Choctaws 
Actions  against,  466  note 
Attorney  for  tribe  payable  out  of  triha! 
funds,  112-113 
Citizenship 

Enrollment,  conclusiveness  of  determina- 
tion of  commission,  464  note 
Finding  of  secretary  as  conclusive.   464 

note 
Indians  holding  allotted  lands  and  sever- 
ing tribal  relations,  464  note 
Indians  holding  allotted  lands  and  server- 
ing  tribal  relations,  464 
Conveyances,  see  Lands,  infra 
Creeks,  attorney  for  tribe  payable  out  of 

tribal  funds,  112-113 
Crimes  by  Indians,  jurisdiction,  710  note 
Drainage   of    allotments    of    five    civilized 

tribes,  assessments,  110 
Employees,  see  Officen  and  employees,  infra 
Exemption  from  taxation,  465    note 
l^^ve  civilized  tribes 

Control  of  Indian   lands  vested   in   con- 
gress, 468  note 
Conveyance  by  minor  heirs,  468  note 
Conveyance  of  family  homestead,  compli- 
ance with  local  law,  468  note 
Death     as     removing     restrictionA     on 

allotted  lands,  469  note 
Drainage  of  allotments,  110 
Expenditure  of  tribal  funds,  112 
Guardian's  authority  to  lease,  468  note 
Lease  by  guardian  of  Indian  minors,  468 

note 
r^ease  of  restricted  allotments,  112 
Taxation,   unrestricted   land   subject    to, 
468  note 

Unrestricted    land    subject    to    taxation. 
408  note 
Grazing  stock  on   Indian   lands,  eflTect  of 

lease,  464  note 
Highways  in  Indian  reservation,  construrt- 

ing,  96 

interpreters  of  tribes,  salaries,  etc.,   pay- 
able out  of  tribal  funds,  112 
I^nds 
Alienation    by    individual    Indians,    46S 

note 
Alienation  restrictions,  467  note 
Devise,  effect  of  state  law  of  descent,  465 

note 
Draining  of  allotments  of  ^ve  civilised 
tribes,  110 
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INDIAK8  —  ( Confd) 
Lands—  {Oont*d) 
Grazing  lease,  validity  and  effect,  464 

note 
Grazing  stock  on  Indian  lands,  exceeding: 

number  in  grazing  lease,  464  note 
Homestead,   finding  of   land  determined 
as  to  rights  to  benefit  of  law,  464  noli 
Jurisdiction    of   suits   concerning   allot 

ments,  582  note 
Leases  of  restricted  allotments  for  fann 

ing  and  grazing  purposes,  112 
Mining  leases  of  unallotted  lands,  112 
Patents  for  allotted  lands,  717  note 
Restrictions  as  to  sale  of  allotted  land  . 

suits  to  enforce,  782  note 
Sale  of  allotments,  noncompetent  Indian.^ , 

464  note 
Sale  of  minor  heir's  interest,  necessity 

of  confirmation,  464  note 
Trust  allotments,  devolution  of  title,  40  ~> 

note 
Will  of  land,  power  to  make,  467  note 
Leases,  see  Lands,  gupra 
Liquor  traffic 

Indian  country,  470  note 

Oklahoma,  portion  excluded  from  liquor 

traffic,  470  note 
Variance  between  allegation  and  proof, 
470  note 
Mining  trustees,  salaries,  etc.,  payable  out 

of  tribal  funds,  112 
Officers  and  employees 

Allowance  for  quarters,  heat  and  liglit 

112 
Contracts,    interest    in    prohibited,    403 

note 
Special  assistant  to  attorney  general  as 
within  prohibition,  463  note 
Reservations,  right  to  leases  of  unallotted 

lands,  112 
Schools  discontinued,  disposition  of  money 

appropriated,  111 
Secretaries  of  tribes,  salaries,  etc.,  payable 

out  of  tribal  funds,  112 
Taxation,  exemption  from,  465  note 
Tribal  funds, .  expenditure,  112 
Tribal  officers,  expenditure  of  tribal  fun('« 
for  highways,  etc.,  112 

INDICTMENTS 

See  Cbiminal  Law 
Constitutional  requirement,  842  note 
Stenographer  allowed  in  grand  jury  roor.i. 
effect,  568  note 

INFANTS 

See  Childbbx 

INHERITANCE 

See  Descent  and  Dibtbibution 

INJUNCTIONS 

Abatement  of  liquor  nuisances,  536  not? 
Appeal  from  order  refusing,  dissolving  o^ 

refusing  to  dissolve  injunction,  598  note. 

601  note 
Appeal  from  restraining  order,  GI3.3  note 


INJUNCTIONS  —  ( Conrd) 

Consolidation  of  trials  for  violating  injuiu' 

tion,  631  note 
Interstate  commerce  commission,  restrain* 

ing  enforcement  of  orders,  624  note 
Judgment  of  state  court,  power  of  federal 

courts  to  restrain  enforcement,  614  note 
Labor  disputes,  633-637  note 
Kates  fixed  by  state  public  utility  commis- 

aion,  power  of  district  court  to  enjoin  en- 
forcement, 570  note 
State  courts,  stay  of  proceedings  in,  614 

note 
Unconstitutional  state  statutes,  restraining 

enforcement,  618  note 

INNKEEPERS       IN       DISTRICT       OF 
OOI.UMBIA 

Baggage  stolen  from  room  of  guest,  cir- 
cumstances affecting  liability.  50 

Contractual  limitation  of  liability,  50 

Extent  of  liability  for  articles  placed  in 
innkeeper's  custody,  50 

Jewelry  kept  in  room  by  guest,  liability 
for  loss,  50 

Money  and  other  valuables  usually  retained 
in  ro<»ns  by  guests,  50 

Negligence  of  guest,  failure  to  lock  door  of 
room,  50 

Posting  notice  of  limitation  of  liability,  50 

Safe  or  vault  for  deposit  of  guest's  valu- 
ables, 50 

Special  contract  fixing  kind  and  extent  of 
liability,  50 

INSUIAli  POSSESSIONS 

See  Hawah;  Philippine  Islands;  Pobto 
Bucx);  ViBOiN  Islands 

Ehnergency  tariff  not  applicable  to  Philip- 
pine Islands,  and  islands  of  Guam  and 
Tutuila,  34^35 

INSURANCE 

See  AccjiDENT  Insurance;  Ctcxone  In- 
surance; Fire  iNflUBANcas;  Hail 
Insurance;  Health  Insurance;  Life 
Insurance;  War  Eisk  Insurance 

Bankruptcy,  insurance  companies  not  sub- 
ject to  involuntary  proceedings,  349  note 

"  Corporation  "  in  Revenue  act  as  includ- 
ing insurance  companies,  122 

Income  tax,  deductions  for  additions  to  re- 
serve fund,  153 

Stamp  tax  on  policies,  208-209 

INTEREST 

Advances  by  War  Finance  Corporation  for 
agricultural  purposes,  rate  of  interest,  28 

Deposit  of  government  funds  in  land 
banks,  4 

Farm  loan  bonds,  rate  of  interest,  4 

Rate  chargeable  by  federal  land  banks,  3 

INTERIOR  BEPARTHENT 

Judicial  review  of  acts  of  secretary,  470 

note 
Surveyors  general,  detail  of  clerks,  114 
Veterans'   Bureau,   director   authorized   to 

utilize  departmental  facilities,  323 
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INTERNAI.  REVENUE 

See  Estate  Tax;  Excise  Taxes;  Incx)Me 
Tax;  Luxury  Taxes;  Stamp  Taxkh; 
Tax  on  Admissions  and  Dues;  Tax  on 

BEVEBAGE3S;      Tax      ON      TkLFJGBAPH      AND 

l^LEPHONE    Messages;     Tobac(X>    Tax; 

War  Profits  and  Excess  Profits  Tax 
Actions 

Oollection  of  tax,  limitation,  218 

Recovery  of  taxes  illegally  assessed  or 
collected,  limitation,  213,'  218,  472-473 
note 

Recovery  of  taxes  under  second  assess- 
ment, 219 

Removal  from  state  to  federal  courts  of 
action  against  revenue  officers,  o92 
note 

Settlement   between   taxpayer   and    com- 
missioner, finality,  216 
Administrative  provisions  of  Revenue  Law. 

211  et  seq. 
Agricultural  products,  tax  on  contracts  for 

sale    for    future    delivery,    see    Future 

Trading  Act 
Alaaka  included  in  term  "  United  States." 

122 
Alternative  tax  on  personal  service  corpo- 
rations, 222 
Amber  smoking  articles,  excise  tax.  193 
Art  articles,  tax  on  articles   sold   by  per- 
sons other  than  artists,  193 
Assessment  of  taxes 

Fraud  in  evading  assessment,  extension 
of  time  in  consequence  of,  219 

Reopening  assessment  after  final  deter- 
mination, 216 

Time  of  assessment,  219 
Automatic  slot  device  machines,  excise  tux, 

193 
Automobiles  and  accessories 

EbLcise  tax,  192 

'Special  tax  on  operators  for  hire,  198 

Tires,  inner  tubes,  etc.,  excess  tax,  192 

Trucks,   wagons    and   accessories,   excise 
tax,  192 
Barley,   tax  on   sales   far   future  delivery, 

see  Future  Trading  Act 
(Beverages,  see  Tax  on  Beveragi:s 
Binoculars,  excise  tax,  194 
Boats,  excise  tax,  193 
Bond  brokers,  spec laK tax  on,  196 
Books  and  papers 

Authority  of  commissioner  to  examine, 
213 

Commissioner's    authority    to    examine, 

213 
Compelling  production,  order  of  district 

court,  213 
Proceedings  to  recover  payments  wron^^- 
fully  exacted,  213 
Bowie  knives,  excise  tax,  193 
Bowling  allev  proprietors,  special  tax  on, 

197 
Brass  knuckles,  excise  tax,  193 
Brewers,  special  tax  on,  198 
Brokers,  irpecial  tax  on.  196 
Bronzes,   rafp    of   tav    <>n    arti«les   «old    by 
persons  other  than  artists,  193 


IlfTERNAIi  REVEMUE^  {Cont*d) 

Cameras  weighing  not  more  than   100  II  «^.. 

excise  tax,  192 
Candy,  192 

Canoes,  excise  tax,  193 
C^anvass  of  district  for  taxable  persons  an  1 

objects,  214,  471  note 
Cartridges  and  shells,  excise  tax,  193 
Charitable     institutions,    exemption     frori 

special    tax  on   public   exhibitions,    et" , 

197 
Child  labor,  see  Employment  of  child  la'.or, 

infra 
Cigarettes      and      cigarette      papers.      :«ct' 

Tobacco  Tax 
Cigar  or  cigarette  holders  and  pipes,   ex- 
cise tax,  193 
Cigars,  see  Tobacco  Tax 
Clocks,  excise  tax,  194 
Coca  leaves,  see  Narcotics,  infra 
Collection  of  tax 

Method  of  collecting,  211 

Penalty   for   failure   to   pay    over   taxes 
collected,  211 

Refunding  overpayments,  212 

Suits  to  restrain  collection  of  taxes,  471 
note 
Collectors 

Disclosure   of   affairs   of  taxpayers    pro- 
hibited, 214 

Duties  merely  ministerial.  471   note 

Reporting  violations  of   law   to  di^trict 
attorney,  214 

Responsibility   for   aets   of   deputy.    471 
note 
Commissioner  of  Internal   Revenup 

Compromise   of   dispute   as   to    liability 
for  taxes,  216 

Examination  of  books  and  papers.  213 

Refunding   or   remitting   taxes,   217 

Retroactive   regulations,   217 

Returns,  authority  to  require,  213 

Review  of  decisions.  216-217 

Rules     and     regulations,    authoritv     to 
make,   212 

Witnesses,  authority  to  examine.  213 
Concert  hall   proprietors,    special   tax   on. 

197 
Corn,  tax  on  sales  for  future  delivery,  sec 

Future  Trading  Act 
Corporations 

Capital  stock  tax,   196 

Excise  tax,  4A3  note 

Officers   and   employees   as   persons,   212 

Tax  on  incomes,  see  Income  Tax 
Cotton    futurcf;,    names    and    addresses    of 

seller  and  buyer.  485  note 
Court    of   Claims,    concurrent   jurisdiction 

of  district    courts.  213 
Courts,  proceedings  in  aid  of  revenue  o(fi- 

cers,  213 
CuKtomhouse  brokers,  soec^al  tax  on;  107 
Daggers,  excise  tax,  193 
"  Dealers,"  who  are,  196 
Decedents*  estates,  taxation  of.  see  Estate 

Tax 
Defrauding  government.  486  note 
Dirk  knives,  excise  tax,  193 
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INTERlfAJL  KEVBXfJTE^  (Cont*d) 

Disclosures   by  revenue  officers  of   affairs 

of  taxpayers  prohibited,  214 
Distilled  spirits 

See  Tax  on  Bevebaoeb 

Additional  tax  on  rectified  spirits,  488 
note 

Bonded  warehouses  for  spirits  other 
than  from  fruit,  provision  not  re- 
pealed 'by  prohibition  act,  477  note 

Forfeiture  of  money  or  checks  used  in 
illicit  business,  475  note 

Registry  of  stills,  effect  of  Prohibition 
Act,  374  note 

Removal  or  concealment  of  spirits  con- 
trary to  law,  provision  not  repealed 
by  prohibition  act,  47 d  note 

Seizure  of  boolcs  and  papers  of  rectifiers 
and  wholesale  dealers,  476  note 

Stolen  liquors,  owner  not  liable  for 
tax,  476  note 

Tax  not  repealed  by  prohibition  act.  502 
note 

Unlawful  removal  of  spirits  from  ware- 
house, 477  note 
Distillers,  special  tax  on.  198 
District     attorneys,     collectors    to     report 

violations  of  law,  214 
District  courts 

Concurrent  jurisdiction  of  court  of 
claims,  213 

Jurisdiction   in   revenue  cases,  580  note 

Proceedings    in  aid   of   revenue  officers. 
213 
District    of    Columbia    included    in    term 

"United    States,"    122 
Educational    institutions,    exemption    frn^) 

special   tax   on    proprietors  of  theaters. 

etc.,  1»7 
Embezzlement  by  revenue  officer,  600  n  )to 
Employment  of  child  labor 

Age  of  child,  certificate  as  to,  210 

Age  of  child,  false  statement  or  false 
evidence  as  to  age.  penalty,  210 

Age  of  children  employed.  209 

Assessment  of  tax,  211 

Oanneries  subject  to  tax,  209 

Canning  clubs  subject  to  tax,  209 

•Certificate  as  to  age  of  child,  employer's 
right   to   rely   on,   210 

Collection  of  tax.  211 

Computation  of  net  profits.  201> 

Constitutionality  of  Act,  504  note 

Employments  subiect  to  tax,  209 

Good  faith  as  relieving  emplover  from 
tax,  210 

InsDection  of  mine^,  factories,  etc.,  211 

Mills  subject  to  tax,  200 

Alines  subject  to  tax.  200 

Mistake  as  to  age  of  child,  effect.  210 

Xet  profits,  collusive  sale  of  profits  a^ 
less  than  fair  market  price.  210 

Xet  profits,  computation,  209 

Occupations  subject  to  tax.  209 

Penalties,  false  statements  as  to  age  of 
child,  210 

Penalties?,   refusincr  or  obs(rnoti»"»  entrv 

or  inspection  of  mines,  factcries,  etc.- 
211 


IKTBRNAI.  REVEJIUE—  {Cont'd) 
Employment  of  child  labor — {Cont'd) 
Profits    of    industry,    tax    imposed    on, 

209 
Quarries  subject  to  tax,  209 
Returns  by  employers  of  child  labor,  210 
Taxable  year,  meaning  of  term,  211 
Workshops  subject  to  tax,  209 
Entertainments,   see   Tax   on    Admissionm 

AND    Dl'ES 

Estates     of    decedents,    taxation     ot,    sec 

'Estate  Tax 
Evasion    of   tax,    penalty   for   attempting. 

211-212,  486  note 
Evidence,  authority  of  revenue  officers  to 

take,  214 
Excess  profits  tax,  see  War  Profits  and 

Excess  Profits  Tax 
Excise  on  articles  sold  or  leased,  see  Ex- 
cise Tax 
Executory  contract  of  sale,  apportionment 

of  tax  between  parties,  195 
Exemptions 
Art  articles  sold  by  one  dealer  to  an- 
other for  resale,  193 
Art  articles  sold  to  educational  institu- 
tions or  public  museums,  193-lM 
Liberty   bonds,   consolidation   of   exemp- 
tion's. 221 
Exhibitions 

Agricultural  or  industrial  fairs  not  sub- 
ject  to   special  tax  on   public  exihibi- 
tions,   197 
Charitable    institutions    not    subject    to 
special  tax  on  public  exhibitions,  197 
Chautauqua  not  subject   to  special  tax 

on  public  exhibitions,  107 
Circuses,    1 97 
Lecture  lyceums  not  subject  to  special 

tax  on  public  exhibitions,  197 
Religious    associations    not     subject    to 
special  tax  on  public  exhibitions,  197 
Single  special  tax  on  exhibitions  within 

one  state,  197 
Special  tax  on  exhibitions,  197 
Special  tax  paid  in  one  state  as  affect- 
ing  taxation   of   exhibitions   in   other 
states,    197 
kStreet  fairs,  amount  of  tax,  197 
Exports,  refunding  tax  imposed  on,  212 
Eyeglasses  ornamented,  mounted  or  fitted 
with    precious   metals,   etc.,    exemptions 
from  exciFe  tax,  194 
Field  glas.ses,  excise  tax,  194 
Firearms,  excise  tax,  193 
Flax,    tax    on    sales    for    future    delivery, 

see  Future  Trading  Act 
Foreign    corporations,    capital    stock    tax. 

196 
Futures,  tax  on  contracts  for  sale  of  grain 
for  future  delivery,  see  Future  Tradino 
Act 
"  Government  contract  "  defined,  122 
Grain,  tax  on  sales  for  future  delivery,  see 

FuTiTiE  Trading  Act 
Guns  and  pistols,  excise  tax.   193 
Harrison    Act,    sections    1,    6,    re-enacted, 
2C0 
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INTEBKAIi  BEVEinrE—  {Confd) 

Hawaii  included  in  term  "  United  States/' 
122 

Humidors,  excise  tax,  193 

Hiuiting    and    shooting   garments,    excise    ' 

tax;   193 

Hunting  knives,  excise  tax,  193 

Imitation  jewelry  and  precious  stones,  ex 
cise   tax,    194 

Incomes,  taxation,  see  Income  Tax 

Information  to  tax  officers,  penalty  for  re- 
fusal to  furnish,  211 

Interest  on  refunds,  219 

Intoxicating  liquor,  scope  of  Volstead  Act 
not  extended  foy  regulations  of  commis- 
sioners of  internal  revenue,  536  note 

Ivory,  articles  made  of  or  ornamented, 
mounted,  or  fitted  with,  excise  tax,  104 

Jewelry,  excise  tax,  194 

Jurisdiction  in  revenue  cases,  580  note 

Knives,  excise  tax,  193 

Laws  made  part  of   internal   revenue  act, 

211 
Leaf  tobacco,  see  Tobbaoo  Tax 
Leases,  tax  on,  see  Excise  Taxes 
Legacies  and  successions,  see  Estate  Tax 
Lenses    for    cameras    weighing    not    more 

than  100  lbs.,  excise  tax,  192 
Libert  v    bond     exemptions,    consolidation, 

221* 
Limitation  of  actions  to  collect  taxes,  218 
Limitation    of    prosecutions    for    offenses. 

218-219 
Liquor  dealers,  special  tax  on,  198 
Liveries,  liverv  boots  and  hats,  excise  tax, 

193 
Lorgnettes,  excise  tax,  194 
Luxuries,  see  Lttxttbt  Taxis 
Manufactures  of  tobacco,  see  Tobacco  Tax 
Marine  glasses,  excise  tax,  194  ffl 
Meerschaum  pipes,  etc.,  excise  tax,  193 
Metallic  knuckles,  excise  tax.  193 
*'  Military  or  naval  forces  of  the  United 

States^'  defined,   122 
Motor  boats  not  designed  for  trade,  excise 

tax.  193 
Motor  vehicles  and  accessories,  excise  tax. 

192 
Munition   manufactures 

Manufacturers,  who  are,  499  note 

Payments   to   persons   engaged    in   com- 
mon venture,  499  note 

Profits  shared  by  others,  499  note 

Sales   at   less   than   fair   market   price, 
499-500  note 

Taxable  persons,  499  note 
Museum   proprietors,   special   tax  on,    107 
Narcotics 

Apportionment   of  tax   for   part   of  tax 
period,  200 

Books  to  be  kept  by  importers,  etc.,  202 

Confiscated    articles,    how    disposed    of, 
203 

Confiscation  of  seized  articles,  203 

Constitutionality  of  Harrison  Act,  477 
note,  SOS  note 

Dentists   dispensing  drugs    enumerated, 
amount  of  special  tax,  200 


ITHTESBNAI.  BBVEHUE—  {ConVd) 
Narcotics  —  ( Cont'd ) 

Forfeited  articles,  how  disposed  of,  203 

Forfeiture  of  seised  articles,  203 

Importers,  wbo  are,  200 

Indictment  for  manufacture  of  amokin^ 
opium,  consolidation  of  several  indict- 
ments, 477  note 

Manufacturers,   who   are,   200 

Penalties  for  violation  of  law,  477  not* 

"  Person  "  used  in  act  as  including  part- 
nership, asociation,  company  or  cor- 
poration, 201 

Physicians  dispensing  drugs  enumer- 
ated, amount  of  special  tax,  200 

Possession  of  drug  under  prt»M'ription 
from  licensed  person,  201 

Possession  of  original  8tanipe<l  package 
as  evidence  of  liability  to  pay  special 
tax,  201 

Possession  of  prohibited  drugs  as  viola- 
tion of  law,  481  note 

Preparation  containing  limited  quanti- 
ties of  opium,  etc.,  sale  authorised. 
202,  481   note 

Prescriptions  for  use,  477-481  note 

Producers,  who  are,  200 

Purpose  of  Harrison  Act.  477  note 

Rate  of  special  tax  on  importers,  man- 
ufacturers, dealers,  etc.,  200 

Rate  of  tax  imposed  on  drugs  enumer- 
ated,  201 

Record  of  sales  of  articles  containing 
limited  quantities  of  opium,  etc.,  202 

Registration  not  required  of  public  offi- 
cials using  drugs  in  course  of  public 
duties.  200 

Registration  of  importers,  manufactur- 
ers, dealers,  etc.,  200 

Retail  dealers,  who  are,  200 

Rules  and  regulations,  power  to  make, 
202 

Sales,  purchases,  etc.,  except  in  original 
stamped  package  prohibited.  201 

Seizure  and  forfeiture  of  imstamped 
packages,  202 

(Special  tax  as  in  addition  to  import 
duty,  201 

Stamps,  provision  for  issuance,  cancel- 
lation, etc.,  201 

Stamps,  special  tax  paid  by,  201 

State  regulatory  laws,  validity,  477  note 

Tax  imposed  on  importers,  manufactur- 
ers, dealers,  etc.,  200 

Unstamped  packages  of  drugs  subject  to 
seizure  and  forfeiture,  201 

Veterinary  surgeons  disrpensing  drugs 
enumerated,  amount  of  special  tax, 
200 

Wholesale  dealers,  who  are,  200 
Oaths,   officers    authorized    to    administer, 

214 
Oats,  tax  on  sales  for  future  delivery,  see 

Future  Trading  Act 
Occupation  taxes 

Automobiles,  operators  for  hire,   196 

Billiard  room  proprietors,  197 

Bawling  alley  proprietors,  197 


INDEX 


945 


iNTSBMAJL  RSVEiniS^  {Oant'd) 
Occupation  tiues —  {OotWd) 

Brewers,  198 

Brokers,  196 

Circus  proprietors,   197 

Concert  hall  proprietors,   197 

OuBtomliouse  brokers,  197 

Distillers,  198 

Enumeration    of   occupation    taxes,    196 
et  9eq. 

Liquor  dealers,  198 

Museum  proprietors,  197 

Pawnbrokers,  196 

Public  exhibitions,  197 

Riding  academy  proprietors,   198 

Shipbrokers,  197 

Shooting  gallery  proprietors,  197 

Theater  proprietors,  197 
Offenses 

Illegal    issuance    of    prescription    under 
Harrison  Act,  710  note 

Limitation  of  prosecutions,  218-219 
Officers 

See  Collectors,  supra 

Embezzlement  by  officer,  699  note 
Opera  glasses  ,excise  tax,  194 
Opium,  see  Narcotics,  supra 
Paintings,  tax  on  articles  sold  by  persons 

other  than  artists,  199 
Partial    umconstitutionality     of    revenue 

act,  saving  clause,  224 
Payment  of  tax 

Oheck    given    in    payment    refused    by 
bank,  consequences,  220 

Checks  receivable  in  payment,  220 

Fractional  part  of  a  cent,  212 

Overpayment,  refunding  amount,  212 

Securities  of  United  iStates  receivable  in 
payment,  220 
Pearls,  excise  tax,  194 
Penalties 

Collecting    and    accounting    for    taxes 
paid,  failure,  211-212 

Falsely  representing  part  of  price   for 
goods  sold  to  ibe  taxed,  220 

Information   to   tax  officers,   refusal   to 
furnish,  211-212 

Nonpayment  of  special  taxes,  199 
.  Payment  of  taxes,  refusal,  211-212 

Refunding    penalties    illegally    imposed, 
217 

Violations  of  law,  211 
Personal  service  corporations,  alternative 

tax,  222 
"  Person "   as    including   officers   and   em- 
ployees of  corporations.  212 
Photographic  films  or  plates,  excise  tax,  192 
Pictures,  tax  on  articles  sold  by  persons 

other  than  artists,  193 
Pipes  composed  wholly  or  partly  of  meer- 
schaum or  amber,  excise  tax,  193 
Pleasure  boats  and  canoes,  excise  tax,  193 
Porcelains,  rate  of  tax  on  articles  sold  by 

persons  other  than  artists,  193 
Precious   and    semiprecious  stones,   excise 

tax,  194 
Precious  metals,  articles  made  of  or  or- 
namented, mounted  or  fitted  with,  excise 

tax.  194 


1 


iNTirBirAii  BEVBinnB—  {Conrd) 

Privilege     taxes,     see    Occupation     taxes, 

supra 
Refund 

Appropriation    for    refunding    purposes, 

217-218 

Claim  for  refund  as  condition  precedent 
in  action,  218 

Claims   for   taxes    illegally   assessed   or 
collected,   217 

Commissioner's     authority     to     refund 
taxes  paid,  217 

Exports,  tax  imposed  on,  SI  2 

Interest  on   refunds,  219,   471    note 

Laches  in  application,  4S2  note 

Limitation    of    suits    io    recover    taxes 
wrongfully  vol  looted,  473  note 

Overpayment    or    overcollection    of    tax, 
212 

Penalties  illegally  imposed,  217 

Recovery  of  taxes   wrongfully  collected, 
472  note 
Religious  societies 

Exemption  from  special  tax  on  propri- 
etors of  theaters,  etc.,  197 

Exemption   from   special   tax  on   public 
exhibitions,  197 
Removal  of  causes 

Oases  not  remova^ble,  593  note 

Oases  removable,  593  note 

Procedure  for  removal,  593  note 

Suits  and  prosecutions  against  revenue 
officers,  592  note 
Removing  or  concealing  articles  with   in- 
tent to   riefraud   Oovernmcnt.   486  note 
Repeal  of  prior  acts,  223 
Retail,   rate   of   tax  where   manufacturer, 

etc.,  customarily  sells  both  at  wholesale 

and  retail,  193 
Retroactive  regulations,  217 
Returns  by  taxpayers 

Amended  return,  501  note 

Annual    returns    by    persons    liable    to 
tax,  214-215 

Commissioner's  authority  to  require  re- 
turns, 213 

Consolidated  returns  for   1917,  222 

Default  of  taxpayer,  officer  to  make  re- 
turn, 216 

Fraudulent   returns,   effect  on   right   to 

recover  excess  taxes,  219 

Officers  to  make  returns  on  default  of 
taxpayer,  216 

Penalty  for  failure  to  make  return,  471 
note 
Revenue  stamps,  see  Stamp  Tazsb 

Riding  academy  proprietors,  special  tax 
on,  198 

Rules  and  regulations,  authority  of  com- 
missrioner  to  make,  212 

Rye,  tax  on  sales  for  future  delivery,  see 
FuTiJBE  TRAnrNO  Act 

Sales  by  manufacturers,  producers  or  im- 
porters of  articles  sold  or  leased,  192 
et  seq. 

Sales,  falsely  representing  part  of  price 
to  be  taxed.  220 

Rales,  tax  on,  sec  Excise  Taxes 
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INTERN AJL  REVENUE—  {Cont'd) 
(Sculpture,   tax    on    articles    sold    by    per- 
sons other  than  artists,  193 
(Searching  out  taxajble  persons  and  objects, 

214 
Search  warrants,  488  note 
Shells  and  cartridgeK,  excise  tax,  103 
Shipbrokers,  special  tax  on,  197 
Sshooting   gallery    proprietors,   special   tax 

on,   197 
iShooting  garments,  excise  tax,   193 
■Simplification   board,  220-221 
Slot   device  machines,   excise  tax,   193 
Smoking  stands,  excise  tax,  193 
Soft  drinks,  see  Tax  on  Beveraoes 
Sorghum,  tax  on  sales  for  future  delivery, 

see  Future  Trading  Act 
Special  taxes 

Capital  stock  tax,  196 

Penalty  for  nonpayment,  199 

Prohibition     Act     as     affecting     special 
taxes,  473-474  note 
Spectacles  ornamented,  mounted  or  fittetl 

with    precious    metals,    etc.,    exemption 

from  income  tax,  194 
Stamps,  see  Stamp  Taxes 
State   tax   laws,   application    not   affected 

by  federal  special  taxes,  19« 
Statuary,  tax  on  articles  sold  by  persons 

other  than  artists,  193 
Stilettos,  excise  tax,  193 
Successions,  see  Estate  Tax 
Surgical  instruments  ornamented,  mounted 

or  fitted  with  precious  metals,  etc.,  ex- 
emption from  excise  tax,  194 
•Sword  canes,  excise  tax,  193 
"Taxpayer"  defined,  122 
Telegraph    and    telephone    messages     and 

conversations,    see    Tax    on    Telkjraph 

AND    TEU5PHONE    MESSAGES 

Theaters  and  shows 

Admissions,  tax  on,  190-192 
Automobiles,  operators  for  hire,  annual 
occupation  tax,  198 

Billiard  room  proprietors,  annual  occu- 
pation tax,  197 

Bowling  alley  proprietors,  annual  occu- 
pation tax,  197 

Circus    proprietors,    annual    occupation 
tax,  197 

Concert  hall  proprietors,  annual  occupa- 
tion tax,  197 

Museum  proprietors,  annual  occupation 
tax,  197 

Occupation  tax  on  proprietors  of  places 
of  public  amusement,  197 

Proprietors,  special  tax  on,  197 

Public   exhibitions,    occupation    tax    im- 
posed on  proprietors  or  agents,  197 

Riding  academy  proprietors,  annual  oc- 
cupation tax,  197 

Shooting  gallery  proprietors,  annual  oc- 
cupation tax,  197 

Theater    proprietors,    annual   occupation 
tax,  197 
Time  of  taking  effe<*t  of  revenue  act,  221 
Tobacco,  see  Tobacxx)  Tax 


INTERNAJL  RKVEHUIS—  {Cont'd) 
Tobacco  pipes,  excise  tax,  193 
Transportation  facilities,  taxation,  see  Tax 

on  Transportation  Factilities 
"  United  States,"  meaning  as  used  in  act. 

122 
War   profits   tax,   see  War   Profits   am> 

Excess  Profits  Tax 
Watches,  excise  tax,  194 
Wbeat,  tax   on   sales   for   future  delivery 

see  Future  Trading  Act 
Wholesale,    rate    of    tax    where    manufa  - 

turer,    etc.,    customarily    sells    both    at 

wholesale  and  at  retail,  193 
Witnesses 

Authority  of  commissioner  to  examine. 
213 

Compelling     witnesses     to    attend     an-l 
testify,  213 
Yachts   and   other   pleasure   boats,   special 

tax  on  use  of,  199 
Yachts,  excise  tax,  193 

IKTERNATIONAI.  CONFERENCES 

Limitation  of  armaments,  conference  au- 
thorizing, 250 

Limitation  on  character  of  expenditure;^. 
49 


Appealability  of  order,  598  note 

INTERPRETERS 

See  Diplomatic  and  Consular  Offickir 

INTERSTATE  COMMERCE 

iSee  Commerce  Department;  Federal 
Control  of  Transportation;  Inter- 
state Commerce  Act 

Actions  under  laws  relating  to  commerce. 
jurisdiction   of  district  court,  573  note 

Carriers 

Army  officers,  reduced  rates  for,  520  note 
Charges  for  transportation,  see  Rates  and 

charges,  infra 
Free   transportation   or   storage   in   cer- 
tain cases  allowed,  520  note 

Coal  as  article  of  commerce,  505  note 

Exclusiveness  of  power  of  congress,  820 
note 

Farm  products  received  in  interstate  com- 
merce, see  Aoriculti're 

Foreign  corporations,  822  note 

Inspection  laws  of  states,  822  note 

Intoxicating  liquors.  822  note 

Intrastate  commerce,  regulation  bv  states. 
821  note 

License  taxes  imposed  bv  state  authority. 
821  note 

Means  and  appliances  necessarily  employed. 

820  note 

Meat  packers,  regulation   of.  see  Packers 
Municipal    legislation    aflfecting   commerce. 

821  note 

Perishable  farm  products,  certificates  as  to 

quality  and  condition,  3 
Police  power  of  state,  820  note 
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I—  {Confd) 

RailroadB,  state  statutes  requiring  pay- 
ment of  claims  within  certain  time,  822 
note 

Sale  contracts  for  delivery  in  other  atatea, 
state  laws  interfering  with  performance, 
505  note 

i^tate  legislation  affecting  commerce,  821 
note 

State  taxation,  822  note 

Stockyard    companies,    regulation    of,    sec 

^^rdcKTABDS 

Taxation  by  states,  822  note 
Transportation  within  state,  506  note 

IKTEBSTATE  COMKERCE  ACT 

See  Federal  Contbol  of  Tbanspobtatio'  ; 

Intebstate  Commebce 
Actions 

Overcharges,    recovery    by    shipper,*    513 
note 

Remedy  of  persons  damaged  by  vioIatiu!i 
of  act,  512  note 
Oarmack  Amendment,  see  Connecting  car- 
riers, infra 
Carriers 

See    Connecting    carriers,    infra;    Rail- 
roads, infra;  Rates  and  charges,  infra 

Cars,  agreement  to  furnish,  as  part   of 
contract  of  transportation,  506  note 

Contract  to  furnish  cars  as  part  of  con- 
tract of  transportation,  506  note 

Discontinuance    of    carriage    by    water. 
534  note 

Discriminatory  rates,  see  Discrimination. 
infra 

Distribution  of  coal  cars,  532  note 

Elquipment,  power  of  commii-:sion  to  re- 
lieve, 533  note 

Free  passes,  acts   constituting  violation 
of  prohibitory  statute,  508  note 

Free   passes,   validity    of    state    statutes 
affecting,  507  note 

Interest   of   carrier    in   articles    carried, 
508  note 

Larceny  of  goods  in  transit,  520-523  note 

Owner^ip  by  railroad  of  stock  in  mining 
company,  508  note 

Preference  by  carriers,  see   Preferences. 
infra 

State  regulation  as  interference  with  in- 
terstate commerce,  505  note 

Transportation,  etc.,  duty  to  furnish  on 
reasonable  request,  532  note 

Transportation  within  state  as  interstate 
commerce,  506  note 
Cars,  preference  in  allotment.  511  note 
Charges,  see  Kates  and  charges,  infra 
Coal  cars,  distribution  bv  carriers,  532  noti* 
Commission 

Conclusiveness  of  findings,  535  note 

Complaint  for  violation  of  law,  512  note 

Enforcement  of  orders,  514  note 

Findings  of  fact,  513  note 

Injunction  against  enforcement  of  orders, 
624  note 

Intrastate  rates,  power  over,  535  note 


DTTEBSTATE       COMBCEBOE      ACT  — 

Commission —  (Cont'd) 

Jarisdiction,  government  controlled  rail- 
roads, 514  note 

Packers  and  stockyards  act  not  limita- 
tion on  powers  of  commission,  300-901 

Powers  and  duties,  513  note 

Preliminary  investigations,  512  note 

Shortage  of  equipment  of  carriers,  power 
to  relieve,  533  note 

Venue  of  suits  to  enforce,  suspend  or  set 
aside  orders,  624  note 
Complaints  for  violation  of  law,  512  note 
Connecting  carriers 

Actions,  time  for  bringing,  519  note 

Agreed  valuation,  518  note 

Baggage,  liability  for  loss  or  injury,  526 
note 

Bill    of   lading   or    receipt,    requirement 
mandatory,  516  note 

Delay,    liability   of    initial   carrier,    518 
note 

Diversion  by  shipper,  liability  of  initial 
carrier,  518  note 

Exemption  from  negligence,  518  note 

Foreign   shipments   as   affected   by   Car- 
mack  amendment,  516  note 

Initial  carrier's  liability,  517-518  note 

Intermediate  carrier's  liability,  518  note 

Liability    of    connecting    carriers    under 
Carmack  amendment,  518  note 

Liability  of   initial   carrier,   purpose   of 
act,  515  note 

Limitation  of  liability,  518  note 

Notice  of  claim,  510  note 

Pleading,  519  note 

Remedy  of   initial   carrier   against   con- 
necting carrier,  520  note 

Shipments  affected  by  Carmack  amend- 
ment, 516  note 

State  laws,  effect,  516  note 

Time  for  bringing  suit,  519  note 
Corporations  subject  to  act,  telegraph  com- 
panies, 506  note 
Discrimination 

Agent's  acts,  liability  of  carrier,  520  note 

Agreement  to   carry  cattle  without  un- 
loading, 510  note 

Attempt  to  procure  discrimination,  action 
for  damages,  513  note 

Bill  of  lading  issued  without  surrender 
of  old  bill,  510  note 

Cars,  action  for  unfair  distribution,  513 
note 

Contracts  as  affected  by  discrimination, 
610  note 

Reduced  rates  for  armv  officers,  520  note 

Remedies  of  persons  injured,  512  note 

Statute  of  limitations  as  affected  by  in- 
valid agreement,  510  note 

Switching  charges,  509  note 

What  constitutes  diKcriniination,  509-510 
note 

Wilfulness  and  knowledge,  520  note 
Fares,  see  Rates  and  charges,  infra 
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INTERSTATE       OOMBCEBOE      ACT  — 

{Oonfd) 
Federal  Trade  Commission  Act 
Censorship    of    oonunercial   morals,    524 

note 
Clayton  act  distinguished,  523  note 
Constitutionality  of  act,  523  note 
Customers  misled  by  labels  on  goods,  624 

note 
Dealers  with  similar  names  invading  each 

other's  territory,  625  note 
Finding  of  commission  as  conclusive,  525 

note 
Orders  of  commission,  525  note 
Preventing  competition  as  to  resale  price, 

524  note 
Purpose  of  act,  523  note 
Review  by  circuit  court  of  appeals,  525- 

526  note 
Unincorporated  association^^  not  subject 

to  act,  523  note 
Free  passes,  see  Carriers,  supra 
Larceny  of  goods  in  interstate  commerce, 

520-523  note 
Mining  companies,  ownership  of  stock  by 

railroad  company,  508  note 
Persons  subject  to  act,  telegraph  companies, 

506  note 
Preferences 
Allotment  of  cars,  511  note 
Milling  in  transit,  511  note 
Preferential  rates  and  charges,  object  of 

statute,  511  note 
Recovery  of  charges  as  afTected  by  giving 

preferences,  511  note 
Remedies  of  persons  injured,  512  note 
Similarity  of   circumstances  and   condi- 
tions, 511  note 
Presumption  against  terminal  carrier  su- 
perseded, 516  note 
Railroads 
Breaking  seals  on  cars,  520  note 
Discriminatory  rates,  see  Discrimination, 

supra 
Interest  of  railroad  in  articles  carried, 

508  note 
Larceny  of  property  from  railroad,  520- 

523  note 
Ownership  of  stock  in  mining  companv. 

608  note 
Preferences  by  carriers,  see  Preferences, 

supra 
Rates  and  charges 
See  Schedules,  infra 

Allowance  for  services  or  facilities  fur- 
nished by  shipper,  514  note 
Change  in  classification  by  exclusion  of 

commodities,  514  note 
Classification  of  property,  "  practice  "  of 

carrier,  607  note 
Departure   from   established    rates,   520 

note 
Discriminatory  rates,  see  Discrimination. 

supra 
Free    passes,    prohibition    in    interstate 

commerce,  507  note 
Intrastate  rates,  power  over,  535  note 
Judicial  power  over  rates,  513  note 


INTEBATATE   OOlOfEBGB   ACT  — 

iConfd) 
Rates  and  charges —  {Cont'd) 
*'  Just  and  reasonable  **  charges,  506  note 
Overcharges,    recovery  by    iUiipper,    513 

note 
Preferential  rates,  purpose  of  prohibition, 

511  note 
Rebates,  right  to  set  off  claim  a^inst 

charges,  511  note 
Recovery  by  carrier,  negligently  present- 
ing bill  showing  pa^nnent  of  charge:*, 

511  note 
Regulation  of  rates,  513  note 
Review  of   finding   by   commission,    513 

note 
Telegraph  messages,  500  note 
Rebates 

Creditor's   bill   to   enforce   penalty,   ."520 

'Uote 
Damages  for  violating  prohibition,   511 

note 
Remedies  of  persons  injured.  512  note 
Right  to  set  off  claim  against  charges, 

511  note 
Sdiedules 

See  Rates  and  charges,  supra 

Contents,  construction  and  sufficiency  of 

schedules,  512  note 
Effect  of  published  rates,  512  note 
Exclusion  of  commodity  as  classification, 

512  note 

Payment  of  less  compensation  than  that 

fixed  by  tariff  rates.  512  note 
Publication  of  schedules,  512  not« 
Telegraph  companies  not  required  to  file 
schedules,  512  note 
Services  or  facilities  furnished  by  shipper. 

allowance  for,  514  note 
Switching  charges^  discrimination  in,  500 

note 
Tariff,  see  Schedules,  supra 
Telegraphs,  telephones  and  cables 

Interstate    message,    what    constitutes, 

506  note 
Limitation  of  liability  in  respect  of  mes- 
sages, 506  note 
Mental  anguish,  damages  for  mistake  in 
delivery    of    interstate    message,    507 
note 
Punitive  damages  for  negligence  in  de- 
livering message.  507  note 
Reasonableness    of    rules    on    telegraph 

blanks,  507  note 
Schedules,  necessity  of  filing,  512  note 
Telegraph  company  as  subject  to  act,  506 
note 
Transportation,  see  Carriers,  supra 
Transportation  within  state  as  interstate 
commerce.  506  note 

Unjust  discrimination,  see  Discrimination, 

supra 
Water    transiportation,    discontinuance    of 

service,  634  note 

INTOXICATIHG  LIQUORS 

See  Tax  on  Beverages 
Abatement    of    nuisances,   injunction,   536 
note 
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tlftOJtlCATIlfG  UQtrOBS— (rroftt'e?) 
Alaska,  bone  dry  law,  596  note 
Alaska    prohibition    act   not   repealed    by 

national  act,  341  note 
Alcoholic    content   of   liquors   to   be    pre- 
scribed, 228 
Alcoholic  content,  validity  of  statute  fix- 
ing, 538  note 
Arrest  of  offenders,  539  note 
Articles    not    affected    by    act,    preserved 

sweet  cider,  541-542  note 
Automobiles  used  in  unlawful  transporta- 
tion, see  Search  and  seizure,  infra 
Beverage     purposes,     preventing     use     of 

liquors  for,  530-540  note 
BlanK    prescriptions,     number     furnished 

physicians,  228 
Bonded  warehouses 

Removal   from  warehouse  di8tinguiahe<1 
from  transportation,  550  note 

Removal  of  whiskey  without  permit,  542 
note 

Storage  of  liquor  in  warehouse  as  lawful 
possession,  557  note 
Bone  dry  law  of  Alaska,  536  note 
Books  and  papers,  seizure,  543  note 
Cider  as  intoxicating  liquor,  542  note 
Constitutionality   of    act   to   enforce    war 

time  prohibition,  535  note 
Constitutionality    of    Volstead    Act,    536 

note 
Construction  of  Volstead  Act,  540-541  note 
Conveyances  used  in  unlawful  transporta- 
tion, see  (Search  and  seizure,  infra 
Definitions 

"Application,"  2^8 

"Commissioner,"  228 

"  Intoxicatincr  liquor,"  228 

"  Liquor,"  228 

"Permit,"  22« 

"Person,"  228 

"Regulation."  228 
Entrapping  offenders,  541  note 
Existing  laws  as  affected  by  national  pro- 

hitbition  act,  229 
Forfeiture  of  property  seized,  see  Search 

and  seizure,  infra 
Hawaii  subject  to  national  prohibition  act, 

229 
Impersonating  federal  officer  enforcing  tlio 

law,  penalty,  230 
Importation  of  liquors,' period  of  prohib'- 

tion,  229 
Informations 

Prosecution  of  offenders  by  information, 
635  note 

Sufficiency  of  information,  536  note 
Injunction  to  abate  nuisance,  530  note 
Internal    revenue,    prosecution    of    illici*^ 

manufacture    under    revenue    law,    542 

note 
Interstate  shipments 

Carrier   forbidden   to   collect   price,   708 
note 

Delivery  to   l)ona   fide   consignees   only, 
708  note 

Marking  packages,  708  note 
Liberal  construction  of  Volstead  Act,  540- 

541  note 


INTOXXOATIHG  I.IQUO&8—  {Cont'd) 
Liquors  which  may  be  prescribed,  228 
Loss  of  distilled  spirits  as  affecting  pay- 
ment of  tax  thereon,  229-230 
Mjanufacture  of  liquors,  period  of  prohibi- 

Hon,  229 
Medicinal  preparations,  preventing  use  for 

beverage  purposes,  228 
Kational  prohibition  following  state  prac- 
tice in  prosecutions  under  Volstead  Act, 
414  note 
Nuisance 

Abatement  by  injunction,  536  note 
Automobile  seized  while  illegally  trans- 
porting liquor,  543  note 
Constitutionality  of  provision,  543  note 
Definition  of  nuisance,  543  note 
Evidence,   admissions    as   to   ownership, 

543  note 

Injunction,  sufficiency  of  affidavit  to 
warrant  temporary  injunction,  543 
note 

Jury  trial,  543  note 

Single  act  as  constituting  nuisance,  543 
note 
Offenses 

Arrest,  power  of  state  officers  without 
warrant,  530  note 

Conviction  in  state  court,  effect,  556 
note 

Entrapment  of  offenders  by  officers,  541 
note 

Imprisonment  for  first  offense,  556  note 

Manufacturing  liquor  without  permit, 
540  note 

Possession  of  property  designed  for  un- 
lawful manufacture,  540  note 

Prior  conviction  or  acquittal  in  state 
court,  538  note 

Prosecution  as  affected  by  indictment  in 
state  court,  538  note 

Prosecution  by  information,  535-536 
note 

Punishment  by  imprisonment,  556  note 
Officers 

Porwers  generally,  555  note 

Removal   of  action   against  officer,   555 
note 
Penalties  for  violation  of  law,  see  Offenses, 

supra 
Permits 

Commissioner's  power  to  issue  permits, 
542  note 

Contents  of  permit,  542  note 

Removal  of  whiskey  from  bonded  ware- 
house, 542  note 
Possession 

Possession  in  home  as  legal,  544  note 

Possession  in  private  dwelling  by  wife 
of  saloon  keeper,  556  note 

Power  of  Congress  with  reference  to  pos- 
session, 556  note 

Presumption  as  to  unlawful  possession, 

544  note 

"Property  designed  for  manufacture  of 

liquor,"  544  note 
Storage  in  warehouse,  557  note 
Validity  of  prohibition,  539  note 
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INTOXICATING   UQUORS— (Cont'ei) 
Preserved  sweet  cider,  definition,  541-542 

note 
Prohibition 

(Adoption  of  amendment,  868  note 

Concurrent  power  of  congress  and  states 
to  enforce  amendment,  871  note 

Constitutionality  of  Volstead  Act,  535 
note,  836  note 

Informations,  prosecution  of  offenders 
by,  535  note 

Internal  revenue  regulations,  effect  on 
scope  of  Volstead  Act,  536  note 

Leases  for  saloon  purposes  as  affected  by 
Volstead  Act,  637  note 

Mimicipal  corporations,  power  to  regu- 
late possession  of  liquors,  537  note 

Operation  and  effect  of  Volstead  Act, 
536  note 

Penalties,  jurisdiction  of  suits  to  recover, 
581  note 

Scope  and  effect  of  amendment,  868  note 

■State  legislation  as  affected  by  Volstead 
Act,  536  note 

fitate  statutes  as  affected  by  amendment, 
870  note 

Validity  of  constitutional  amendment, 
868  note 

Volstead  Act  distinguished  from  revenue 
law,  454  note 

War  time  prohibition  act  not  repealed 
by  Volstead  Act,  535  note 

War  time  prohibition  act,  effect  of  cessa- 
tion of  war,  535  note 
Punishment     of     offenders,     see     Offenses. 

supra 
Quantity  of  vinous  liquor  to  be  prescribed. 

228 
Regulations  to  enforce  prohibition,  power 

of  commissioners,  229 
Removal   of   whiskey    from    bonded    ware- 
house, necessity  of  permit,  542  note 
Repealing  clause'  of  Volstead  Act,  560-564 

note 
Replevin  for  property  seized.  760  note 
•Search  and  seizure 

See  Transportation,  infra 

Affidavit  to  procure  search  warrant,  .546 
note 

Amendnlent  of  warrant.  547  note 

Automobile  in  garage  as  subject  to 
seizure.   550  note 

Automobile  seized  while  illegally  trans- 
porting liquor,  liability  to  forfeiture 
as  common  nuisance.  543  note 

Automofbile  used  without  owner  s  knowl- 
edge, 553  note 

Books  and  papers,  seizure  not  author- 
ized under  right  of  inspection,  557 
note 

Books  and  papers,  seizure  not  justified 
under  right  of  inspection,  543  note 

Booka  and  papers,  seizure  under  war- 
rant, 547  note 

Borrowed  automobile.  553  note 

Confiscation  of  seized  property,  550-554 
note 

Consent  to  search,  sufficiency-  of  evidence, 
546  note 


INTOXICATIVO  l^QVOMB -^  (Cont'd) 

Search  and  seizure  —  ( Cont'd ) 

Conviction   ol   peraoo    arrested   as    pre 

requisite  to  sale  or   property  seized, 

551  note 
Duty    of    officers    making   seizure,    557 

note 
Extent  of  right  of  seizure,  550  note 
Forfeiture   and    sale   of    seized!   vehicle. 

548  note.  550-554  note 
Garage,  right  to  search,  545  note 
Lien  on  vehicle,  establishment  of,  55^- 

653 
Locked    safe,    right    to    remove    under 

search  warrant,  547  note 
Night  search,  547  note 
Officers    authorized    to    execute    search 

warrants,  539  note 
Permit,    possession    of    a«    ground    for 

relief  from  forfeiture,  552  note 
Presumption  of  validity  of  sear<^  war- 
rant, 547  note 
Private  d^welling,  provision  as  to  search 

of,  545  note 
Private  dwellings,  search  authorized  by 

state  law,  544  note 
Proioedure    in    oonflsioation    proeeedingv. 

551  note 
Release  of  vehicle  seized,   554-65o  note 
Relief  from  forfeiture,  551-554  note 
Return  of  warrant,  547  note 
Rights  in  respect  of  seized  property,  548 

note 
Search  of  arrested  person,  546  note 
Search    warrant,    affidavit    to    procure. 

546  note 
Search  warrant,  amendment,  .^7   note 
Search     warrant,     presumption     as    to 

validity,  547  note 
Search  warrant,  return,  547  note 
Seizure  after  transportation  ended,  550 

note 
Seizure  under  warrant,  547  note 
Smell   of   liquor   as   authorizing  search 

without  warrant,  546  note 
Taxi  cab  as  subje<*t  to  confiscation,  553 

note 
Vacation  of  ordter  confiscating  sxitomo- 

bile,  ,551  note 
Vehicle  actually  engaged  in  ill^iral  trans- 
portation, 550  note 
Vehicle  .purchased  on   conditional   sale, 

55.3  note 
Vehicle  used  without  owner's  knowledge, 

553  note 
Vessel  used  in  unlawful  transportation. 

forfeiture,  549  note 
Warrant,  necessity,  544  note 
Stearch   of  private  d'welKng  without  war- 
rant prohibited,  230 
State   legislation   as   affected   by   Volstead 

Act,  636  note 
Tax  as  affected  bv  loss  of  distilled  spirits, 

229-230 
Taxes 

Constitutionality   of    imposition   of    tax 

in  addition  to  penalty,  557  note 
Recovery  of  taxes  and  .penalty,  559-560 

note 
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INTOXICATING   LIQUORS ~  (Ton r^f) 
Territory  affected  by  nationvil  prohiibitkm 

act;  229 
Toilet    preparations,    preventing    xitte    for 

beverage  purpoeee,  228 
Ti-affic  defined,  o«58  note 
Transportation 

Conviction    in    »tate    coiirt    for    illegal 
transportation  as  bar  to  proeeoiition  in 
federal  court,  542^-543  note 
Forfeiture    of    vehicles    uBed    in    illegal 

transportation*,  54^550  note 
Removal  from  waroboufie   distinguished 

froon  transportation,  550  note 
Vessel  used  in  unlawful  transportation; 
forfeiture,  54-9  note 
Transportation     into    prohibition     statea, 

validity  of  Reed  amendment,  826  note 
Vehicles  used'  in  uillawful  transportation, 

see  Search  and  seizure,  supra 
Virgin  Islands  subject  to  national  prohi- 
bition act,  229 
Votetead   act  distinguished   from   revenue 

law,  464  note 
Warehouses,  see  Bonded  warehoiwes,  supra 
War    time    prohibition,    see    Prohibition, 
supra 

INVESTIOATIONS 

Dumping  investigations,  37 

Grain  markets,  reports  by  Secretary  of 
Agriculture,  10  • 

Market  conditions  on  grain,  grain  prod- 
ucts, etc.,  authority  of  Secretary  of 
Agriculture,  10 

Names  of  cusAomers,  disclosure  in  reports 
prohibited,  10 

Receipts  and  disbursements  of  public  funds, 
power  of  Comptroller  General  of  United 
States,  03 

Statistical  information,  publication,  10 

Trade  secrets,  disclosure  in  reports  pro- 
hibited, 10 

Violation  of  future  trading  act,  authority 
of  Secretary  ol  Agriculture,  10 

Violation  of  future  trading  act,  pi^lication 
of  fa<;ts  as  to  actual  transactions,  10 

INTOIOES 

See  Customs  Dutuss 

INVOLUNTARY  BERVITUDE 

Labor    required    irrespective    of    financial 

ability,  849  note 
PenaJizing   lessors  for   failure  to  furnish 

water,  heat,  light,  etc,  849  note 

IOWA 

Boundary  waters,  agreements  with  other 
states  as  to  jurisdiction,  286 

Condemnation  of  private  property,  812 
note 

Consitritction  contracts,  811  note 

IBRIOATION 

Mutual  irrigation  companies,  exemption 
from  income  tax,  150 

Right  of  way  through  public  land«  for  ir- 
rigation canals,  270 

Stamps  not  required  on  stocks  and  bonds, 
203 


IRRIGATION  —  ( Confd ) 

Stocks  and  bonds  not  required  to  be 
stamped,  ^3 

ISULNIM 

»^ee  Hawah;  Porto  Rico;  Vihgin  Islaniws 

ISSITES  OF  FACT 

♦See  Trial 

ITAIfT 

Acquisition  of  embassy  or  oon&idar  build- 
ings and^  grounds,  appropriation,  48 

Ambassador  extraordinary  and  minister 
plenipotentiary,  salary,  46 

JAPAN 

Aniibassador  extraordinary  and  minister 
plenipotentiary,  salary,  4& 

Conference  for  limitation  of  naval  arma- 
ment, 250 

Japanese  secretary  and  assistant  secretary 
of  em'bassy,  salary,  47 

Studtent  interpreters  to  embassy,  salaries, 
47 


See  Twice  in  Jex>pari>t 

JOINT  RESOLUTIONS 

See  CoxGBEBS 

JOINT  STOCK  COMPANIES 

"  Corporation  **  in  Revenue  Act  as  includ- 
ing joint  stock  companies,   122 
JOlTRNAIiS 

Discontinuance  of  journals  issued  by  ex- 
ecutive departments,  50 

JUDGES 

See  DisTiHCT  Judges 

Bias  or  prejudice,  affidavit,  508-560  note 

JUHOBCENTS 

Bill  of  exchange  payable  in  foreign  money, 

ascertainment  of  amount,  404  note 
Docketing    federal    judgments    in    clerk's 

office  of  state  court,  d^  note 
Injunction    against   enforcement   of    judg- 
ment   fraudulentlv    obtained    in    ivtate 
court,  614  note 
Interest  on  judgments 

Allowance  in  creditors'  suit,  505  note 
Allowance  on  recovery  of  excess  charges 
against  carrier,  565  note 
Lien,  judgment  of  federal  court,  565  note 
Modification  after  end  of  term,  568  note 
Opening  after  end  of  term,  568  note 
Vacating  after  end  of  term,  568  note 

JUBICIAL  DISTRICTS 

See  District  Oouhts 

JUBICIAX  NOTICE 

See  E^m>Ei7CE 

JUBICIAIi  OFFICERS 

See  Attorney -Genebal  ;  Clerks  of 
Courts;  Distrktt  Attorney;  District 
Courts;   Marshals 
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JVDICIAI.  POWER 

Courts  eatabli&hed  by  Congress,  830  note 
Exercise  of  jurisdiction  as  dependent  on 
statute,  890  note 

JTTDICIAX  SALES 

Appealability  of  decree  for  eale,  598  note 

JVBIOIABT 

See  CiBcmT  Ooubt  of  Appeals  ;  Court  of 
Glaims;  District  Coubts;  Supbemr 
Court 

SalarieB  of  federal  judges  erabject  to  in- 
come tax,  133-1*34 

JUBT 

Attempt  to  influence  jurors,  700  note 
ConM^itutional    right   to    jury   trial,    847 

note 
Negroes  excluded  from  jury  on  account  of 

color,  effect  on  conviction,  403  note 
Right  to  jury  trial,  847  note 
Selection  on  discharge  of  panel,  623  note 
Waiver  of  jury  trial  in  criminal  cases,  830 

note 

KOREA 

American  prisoners  in  Chosen,  expense  of 
maintenance,  49 

ULBOR 

Antitrust  act  not  applicable  to  labor  or- 
ganizations, 790  note 
Child  labor,  tax  on,  see  Internal  Revenue 
Injunctions  in  labor  disputes,  633-637  note 
Labor   organizations,  exemption   from  in- 
come tax,  149 
Railroad    employees,    arbitration    of    dis- 
putes with  employers,  646  note 

ULBOR  DEPARTMENT 

Administration  of   immigration  laws,  648 

note 
Children's  bureau 

Adrndnistration  of  act  to  promote  wel- 
fare and  hygiene  of  maternity  and  in- 
fancy, 91 

Apportionment  of  appropriation  for  ma- 
ternity and  infancy,  92 

Authority  over  children,  92 

Children,  authority  over,  92 

Civil  service  rules  applicable  to  em- 
ployees, 92 

Eirrployees,   92 

RKpenditures,  92 

Plans  of  states  for  carrying  out  provi- 
sions of  maternity  and  infancy  act, 
suibroission  to  children's  bureau,  92 

State  appropriations,  ascertainment  of 
amounts,  92^-93 

tf>upplie«,  expenditures  for,  {^Z 

Traveling  expensen,  ex])endituree  for,  92 

LAND  BANKS 

8ee  Federal  Farm  Loan  Act 

LARCENY 

Definition.  607  note 
^fail  matter  or  contents,  704  note 
Receiving  stolen  goods,  guilty  knowledjge, 
709  note 


LAW  OF  THE  LAND 

8ee  Due  Pbocbbs  of  Law 


TOBAOCO 


See  Tobacnx)  Tax 


See  PmsoNS  and  Pbisonebs 

LEGACIES  AND  DEVISES 

See  Wills 


Acquisition  of  legation  or  consular  build- 
ings and  grounds,  appn^iation,  48 

ISdinister  resident  and  consul  general,  sal- 
ary, 46 


See  Freedom  of  Pbbss;  Fribdom  of 
Sfesch;   RELiaioirs  Libbbty 

LIBERTY  BONDS 

See  PuBLio  Debt 

LIFE  INSURANCE 

See  Wab  Bisk  Insurance 

Estate  tax  on  decedent's  life  insurance,  173 

Income  tax,  deductions  for  additions  to 
reserve  fund,  153 

Premimns  retm'ned  to  insured  not  subject 
to  income  tax,  194 

Proceeds  of  policy  payable  on  death  of  in- 
sured not  subject  to  income  tax,  134 

LIOBnPHOUBES 

Retirement  of  officers  and  em^ployees  of 
lighthouse  service,  23S 

LIMITATION  OF  ARMAMENT 

See  Navy 

Conference  with  Qreat  Britain  and  Japan 
authorizedv  250 

LIMITATION    OF   VESSEL    01VNER*8 


Baggage,  limitation  as  to,  649  note 

Bills  of  lading  stipulating  for  limitatioa 
of  liability,  649  note 

Burden  of  proof,  652  note 

Cargo  claims,  649  note 

Cocks,  failure  to  dose,  651  note 

Con^petenoy  of  master  and  crew,  649  note 

Construction  of  act,  648  note 

Crew,  competency,  650  note 

Death  from  injury,  649  note 

Defective  boiler  as  affecting  seaworthiness, 
640,  651  note 

Derrick  boat  as  within  operation  of  stat- 
ute, 64S  note 

Director  general  of  railroads  a«  charterer 
of  vessel,  648  note 

Due  diligence  in  management  of  vessel, 
650  note 

Equipment  of  vessel,  650  note 

Genmd  average,  650  note 

Leakage,  ^60  note 

Liability  of  vessel,  649  note 

T»86es  covered,  MJ^  note 

Management  ck  vessel,  see  Navigation  and 
manag^nent,  infra 
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UMITATION   OF   VESSEL   OWNER*S 

UABIUTT  —  ( Conrd) 
Navigation   and  management 

AtMindonment  of  vessel  as  error  in  navi- 
oaiion,  652  note 

Fai'liire  to  ck)ee  stopcock,  651  note 

Leakage,  650 

Negligent  navigation,  650  note 
Owners  affected,  648  note 
Owner's  liability,  650  note 
Payment  of  money  iufto  court,  649  note 
Personal  injury  cases,  649  note 
Privity  cor  knowledge  of  owner,  649  note 
Procedure,  649  note 
Seaworthy  vessel 

Burden    of   proof    as    to    seaworthiness, 
652  note 

Chartered  vessels,  651   note 

Defective  boilers,  651  note 

Implied  warranty  of  eeaworthinese,  651 
note 

Improper  dunnage,  652  note 

Negligence  <A  crew,  652  note 

Obligation  of  owners,  661  note 

Official  tests,  65>1  note 

Presumiption    as    to   seaworthiness,    651 
note 
Vessels  included>,  648  note 

UTERARY  ORGANIZATIOHS 

Gifts  or  bequests  for  literary  purpose.^ 
exempt  from  estate  tax,  17S 

UVE  STOCK 

See  ST0GKTABD6 

I.OANS 

See  FiflOBBAL  Fabm  Loan  Act;  Pubuc 
Debt 

Reoommendation  by  president  to  meet  de- 
ficiency in  budget,  57 


Imiportation    and    transportation    of    lot- 
tery tickets  prohibited*  708  note 

I.OITISIAKA 

Bayou  Cocodrie  declared  nonnavigable,  270 


JJnvoy  extraordinary   and   minister   plcni- 
potentiary*  salary,  46 

IitlXURT  TAXES 

Articles  subject  to  tax,  194 

Carpets  and  rugs,  rate  of  tax,  194 

Fans,  rate  of  tax,  194 

Hand  bags,  rate  of  tax,  194 

Hat  boxes,  rate  of  tax,  194 

Importers,  tax  on  sales  or  leases  by,  194 

Lamps,  rate  of  tax,  194 

Lighting  fixtures,  rate  of  tax,  194 

Manufacturers,  tax  on  sales  or  leases  bv, 

194 
Pocketbooks,  rate  of  tax,  194 
Portable  lighting  fixtures,  rate  of  tax,  ir4 
Purses,  rate  of  tax,  194 
Ru^,  rate  of  tax,  194 
Sales  or  leases  by  manufacturer,  producer 

or  importer,  194 


LUXURY  TAXES— (Coi^rd) 

Shopping  bags,  rate  of  tax,  194 

Suit  cases,  rate  of  tax,  194 
.    Toilet  cases,  rate  of  tax,  194 

Trunks,  rate  of  tax,  194 

Valises,  rate  of  tax,  194 

MAGAZIHES 

Discontinuance    of    magazines    issued    by 
executive  departn^ents,  56 


See  Postal  Service 

BCANDABffUS 

Appeal,  mandamus  not  substituted  for,  614 

note 
Removal  from  state  to  federal  court,  584 

note 
Supreme  court,  power  to  issue  writ,  603 

note,  613  note 

MAiriPUX.ATION      OF      PRICES      OF 
GRAIN 

Prevention,  7 

aCANN  ACT 

See  White  Slave  Traffic 
MAPS 

Federal  aid  roads,  preparation  and  distri- 
bution, 99-100 

MARINE  CORPS 

Deceased  members,  memorials  to  or  en- 
tombment of  in  Arlington  Memorial 
Amphitheater,  16-17 

MARITIME  CONTRACTS 

See  Admiraltt 

MARITIME  TORTS 

See  Admiraltt 

MARKET  CONDITIONS 

See  Future  Trading  Act 

MARKETS 

See  Agriculture 

MARRIAGE 

Homestead  en  try  man  and  en  try  woman, 
effect  of  intermarriage,  270 


■*    w    >«• 


^■^-^ 


MARSHALS 

Denuty  marshals,  per  diem  allowance  in 
lieu  of  subsistence,  232 

Fees,  servinsr  subpoena  on  witness  not  testi- 
fying, 567  note 

Per  diem  allowance  in  lieu  of  subsistence 
232 

Wharfage,  allowance  of  claim  for,  568  note 

MATERNITY 

See  He.\lth  and  Quarantine 
Welfare    and    hygiene    of    nmternitv    and 
infancy,  promotion,  90  et  acq. 

MEAT  FOOD  PRODUCTS 

See  Stock  YARDS 
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MBAT  PACKERS 

Regulation,  see  Packers 


iSee  Army;  iShipping  and  Navigation 

MEDICAL  RESERVE  CORPS 

See  Army 

MEMORIAIi  ABIPHITHEATER 

Arlington     Memorial     Amphitheater,     see 
Cemeisslies 

MENTAJL  ANGUISH 

See  TKUJGfEAPHs,  Telephones  and  Cables 

MERCHANT  MARINE 

See  Shipping  and  (Navigation 


Alien  resident  in  Mexico  sls  affected  by  act 

limiting  immigration,  107 
Ambassador    extraordinary    and    minister 

plenipotentiary,  salary,  4^ 


See  Naval  Academy 

MHiEAOE  BOOKS 

Refunding  part  of  tax  collected  on  books 
only  partially  used  before  Jan.  1,  1^2, 
184 

Refunding  part  of  tax  on  books  only  par- 
tially used  before  Jan.  1,  1922,  184 

MILITARY  ACABEMT 

Cadets,  pay  and  allowances,  240 
Constructing     quartermaster,     leaves     of 

absence,  240 
Surplus  material  belonging  to  war  depart- 
ment, use  by  academy,  240 

mhjtary  and  navai.  forces  of 
united  states 

See  Soldiers'  and  Sailors'  Ofvil  Relief 
Act 

MIUTART  ESTABLISHMENT 

See  Army 

BfflUTART  EXPEDITIONS  AGAINST 
PEOPIiE  AT  PEACE  WITH 
UNITED  STATES 

Evidence,  689  note 

MILITARY  OR  NAVAL  FORCES  OF 
THE  UNITED  STATES 

Meaning  of  phrase  in  Revenue  Act,  122 

MILITARY  RESERVATIONS 

Highways  in  military  reservations  not 
placed  under  control  of  iSecretary  of 
Highways  by  Federal  Highway  Act. 
96-96 

MINERAL  LANDS,  MINES  AND  MIN- 
INO 

See  Alaska. 

Adverse  claims,  pleading  in  suit  to  deter- 
mine, 654  note 

Annual  assessment  work,  653  note 

Annual  assessment  work,  suspension  on 
account  of  war.  655  note 


BfflNERAL  LANDS,  MINES  AND  MIH- 

IHO—  {Cont*d) 
Bankruptcy    of    mining    corporations^,    in- 
voluntary proceedings,  M9  note 
Bureau  of  mines 

Cooperative  work  for  other  departments. 
transfer  of  funds  for  expenses,  241 

Detail   of   medical   officers    from    publir 
health  service,  241 

Bhnployees   detailed  for  service   in   Dis- 
trict of  Columibia,  241 
■Goal  as  an  article  of  commerce,  506  note 
Coal  land« 

Entry,  654  note 

Price,  654  note 

Reservation  in  patents  of  coal  depo«it5, 
268-269 

Vacant  lands,  conclusiveness  of  decision 
as  to,  654  note 
E8ta;bli8hed  rights,  652  note 
Grold  mines,  exemption  of  income  from  war 

profits  and  excess  profits  taxes.  171 
Homestead  entry,  mineral  land  not  subject 

to,  717  note 
Income  tax,   allowance   for  depletion   and 

depreciation  of  improvements,  152 
Monuments  as  prevailing  over  courses  and 

distances,  653  note 
Oil  lands,  entry,  654  note 
Ownership  by  railroad  of  stock  in  mining 

company,  508  note 
Patent,   possession    necessary   to   establish 

right,  654  note 
Placer     and     timber      patents,      prioritv 

between,  664  note 
Possession  necessary  to  establish  right  to 

patent,  654  note 
Possessory  rights,  652  note 
Relocation  of  claim,  663  note 
Reservation    in   .patents   of    public   lands, 

268-269 
Scope  of  mining  operations.  652  note 
Timber      and      placer      patents,      priority 

between,  654  note 
Unpatented  mineral  claims,  annual  assess- 
ment work,  242 
Veins,  course  of,  653  note 
War  profits  and  excess  profits  tax  on  sale? 

of  mine,  175 
Work,  labor  and  improvements.  65d  note 


See  Tax  on  Beverages 

MINISTERS 

See  Diplomatic  and  Ooxbular  Offtccrr 

MINNESOTA 

Boundary  waters,    asreements   with   otlier 
states  as  to  jurisdiction,  286 

MISSOURI 

Platte  River  declared  nonnavigable,  279 

MONET 

Foreign    coins,     ascertainment     of    value. 
42-43 

MONOPOLIES 

See  Trade  Combinations  and  TsrsTS 
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MOHTH 

Definition  of  term  as  used  in  estate  tax 
law,  176 

MORATOBIUM 

•See  Soldiers'  and  Sailors'  Civil  Relief  Act 

MOTION  PICTURES 

See   OOPTBIGHT 

IfOTOR  VEHICI.E8 

Purchase   for   army   restricted    to   experi- 
mental purposes,  319 

MUmOiPAI.  CORPORATIONS 

Qift  or  bequest  to  municipality,  exemption 

from  estate  tax,  178 
Indebtedness,    limitation    in    Porto    Rico, 

258-259 
Ordinances,  review  of  determination  as  to 

validity,  642  note 

MUNITION  MANUFACTURES 

See  Internal  Revenue 


See  Penal  Laws 

MUTINY 

See  Penal  Lawb 

MUTUAI.  INSURANCE  COMPANIES 

Income    tax,    deductions    for    additionn   to 
reserve  fund,  153 

NARCOTICS 

See  Internal  Revesoje 

NATIONAX  BANKS 

See .  Federai.  Farm  Loan   Act  ;    Federal 

Reserve  Banks 
Contracts,   limitation    of   power   to   make. 

655  note 
Directors 

Qualifications,  244 

Statutory  liability,  659  note 
EmYiezzlement  (by  officers,  657,  660  note 
Indemnity  bonds,  <power  to  jfive,  655  note 
Land  banks,  see  Federal  Farm  I^an  Act 
Loans 

Bad  loans,  necessity  of  description,  657 
note 

Limitation  of  amount.  656  note 
Name,    approval    by    comptroller    of    cur- 
rency, 660  note 
Officers,  liability  of  bank  for  unauthorized 

acts,  655-656  note 
Powers 

Contracts,  limitation  of  power  to  make, 
655  note. 

Incidental  powers,  655  note 

Indemnity  bond,  power  to  give.  655  note 
State  taxation 

Discriminatory  taxation,  658  note 

Exemptions  and  deductions,  658  note 

Power  to  tax.  657  note 

Propertv  taxable.   658  note 
Stock 

Enforcing    payment    of    deficiency,    657 
note 


NATIONAX  BAKNS—  {C(mt*d) 
Stock— (Cont'd) 

Purchase  by  bank  of  its  own  stock,  666- 
657  note 
Stockholders,     enforcement    of    individual 

liability,  656,  659  note 
Taxation,  see  State  taxation,  supra 
Withdrawal     of    capital    prohibited,    bad 
loans,  657  note 

NATIONAX  BITDOET  SYSTEM 

Administration,  see  Bureau  of  budget,  infra 
Alternative    budget,    transmission    to    con- 
gress, 68 
Appropriations 

Estimates  for  lump  sum  appropriations, 
58 

Statement  of   amount  available  for  ex- 
penditure during  current  year,  57 
Budget 

Alternative  'budget,  transmission  to  Con- 
gress, 58 

Amount  of  appropriations  available  for 
expenditure  during  current  year,  57 

Balance  statements  of  condition  of  treas- 
ury, 57 

Bonded  and  other  indebtedness,  state- 
ment of  facts  regarding,  57 

Conformity  of  budget  to  requirements  of 
existing  law^,  58 

Contents  of  budget,  57 

Deficiency  estimates,  transmission  to 
Congress,  58 

Estimates  and  requests  to  Congress  by 
departmental  officers  and  employees 
prohibited,  58 

Estimates  of  expenditures  and  appropria- 
tions, 57 

Estimate  of  expenditures  and  receipts 
during  current  year,  57 

Estimates  of  receipts  of  government,  57 

Expenditures  and  receipts  during  preced- 
ing year,  57 

Lump  sum  appropriations,  estimaten  for, 
58 

President  to  transmit  to  congress,  time 
of  transmission,  57 

Recommendations  in  budget.  57 

Supplemental  or  deficiency  estimates, 
transmission  of  Congress,  58 

Transmission   by  president    to   congress, 
time  of,  57 
Bureau  of  Budget 

Additional  compensation  to  employees.  51) 

Alternative  budget,  duty  of  bureau  to 
prepare,  59 

Appointment  of  employees  in  bureau,  .11) 

Appointment  of  officers  of  bureau,  58-59 

Appropriations,  codification  of  laws  re- 
lating to  transmission  of  estimates  to 
congress,  59 

Assistant  director  of  bureau,  appointment 
and  salary,  58 

Assistant  director  of  bureau,  duties,  58- 
59 

Attorneys  for  bureau,  appointment  and 
eomix?nsation.  59 
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NATIONAX     BITDGET     SYSTEM  — 

{Cont'd) 
Bureau  of  Budget —  {Cfont'd) 

Books  and  records  of  executive  depart- 
ments, right  of  director  or  assistant 
director  of  budget  to  examine,  60 

Budget,  duty  of  bureau  to  prepare,  50 

Changes  in  departments  and  establish- 
ments, recommendation  by  president  on 
reports  of  bureau,  59 

Codification  of  laws  relating  to  trans- 
mission to  congress  of  receipts,  ex- 
penditures, etc.,  59 

Compensation  of  officers  and  employees, 
58-59 

Creation  of  bureau  in  Treasury  Depart- 
ment, 58 

Departments  and  establishments,  »tiidy 
by  bureau,  59 

Departments  and  establishments,  study 
of  activities,  etc.,  by  bureau,  59 

Director  of  bureau,  appointment  and  sal- 
ary, 58 

Duty  of  bureau  to  prepare  budget,  al- 
ternative budget  and  supplemental  or 
deficiency  estimates,  59 

Duty  of  bureau  to  study  departments  and 
establishments  and  report  results.  59 

Employees  in  bureau,  appointment  and 
compensation,  59 

Employees  in  bureau  placed  under  civil 
service  rules,  59 

Employees  transferred  from  other  de- 
partments, 59 

Estimates,  codification  of  laws  relating  to 
transmission  to  congress,  59 

Executive  departments,  study  of  activi- 
ties, etc.,  by  bureau,  59 

Expenditures  by  bureau,  59 

Functions  of  bureau,  59 

Intirprovement  of  public  service  as  one  of 
tnireau'a  activities,  59 

Information,  duty  of  comptroller  gen- 
eral to  furnish  to  bureau,  64 

Lows  relating  to  transmission  to  con- 
gress of  tsrtatements  of  receipts,  ex- 
penditures, etc,  and  recommendiationH 
by  president  as  to  changes,  59 

Office  eKpenses  of  bureau,  59 

Officers  of  bureau,  58-59 

Preparation  of  budget,  59 

Receipts  of  government,  codification  or 
la/ws  relating  to  statements  to  con- 
gress, 59 

'Reports  of  0tudy  of  departments  and 
establishmeDts,  59 

Salaries  of  employeen  in  bureau,  59 

Supplemental  and  dieficiency  estimator, 
duty  of  bureau  to  prepare,  59 

Transfer  of  employees   from  other   de- 
partments, 59 
Deficiency  estimates,  duty  of  president  to 

transmit  to  congress,  58 
Deficiency    in    estimated    receipts,    recoin- 

m^diitions  by  president  to  meet,  57 


NATIONAL     BUDGET     STSTBW— 

iCotiVd) 

Defindtione 
"Aseistani  director,"  57 
"Bodget,"  57 
"Bureau,"  57 

"  Department  or  establishment,"  56 
"  Director,"  57 
Employees  of  bureau  of  budget,  59 
Estimates 
CodJiflcation  by  bureau  of  laws  relating 

to  transmission  to  ocmgrese,  59 
Compilation,  duty  transferred  froia  divi- 
sion of  bookke^ing  and  warrants  to 
bureau  of  budgets,  69^-60 
Departmental     Mtimates,     review     «ad 

submission  to  bureau  of  budget,  00 
Recommendations     on     deficiency     esii- 

matee,  58 
Supplemental    or    deficiency    estimates, 
duty  of  presidtot  to  transmit  to  con- 
gress, 58 
Executive  departments,  study  by  bureau  of 

budget,  59 
Expenditures  of  goverranent 
Codification  by  bureau  <d  budtget  of  laws 
relating  to  tranamisBion  to  congress, 
69 
Ebtimatee  in  budget,  57 
Loans 

Recommendation  by  president  to  meet 

deficiency,  57 
Recommendlation   to  meet  deficiency  in 
budget,  57 
Officere,  see  Bureau  of  budget,  supra 
Receipts  of  government 
Codification  by  bureau  of  budget  of  laws 
relating  to  tranemission  to  congress, 
59 
DeficiencT  in  estimated  receipts,  reoon- 
mendations  by  president  to  meet,  57 
Eetimates  in  budget,  57 
Supplemental  or  deficiency  estimates  a* 

requiring  recommendation,  58 
Surplus  of  estimated  expenditures  over 
estimeated  revenues,  58 
Reoommendetions  in  budget  to  meet  esti- 
mated deficiencies,  57 
Statutory  definitione,  66-57 
Supplemental  or  deficiency  estimAtes,  duty 
of  president  to  transmit  to  congress,  5S 
Taxes 

Reooramendation  by  president  to  meet 

deficiency,  57 
Recommendation   to  meet  deficiency  in 
budget,  57 
Terms  defined  and  explained,  56-^57 

NATIONAX  CEMETERUBS 

See  Cemeteries 

NATIONAI.  DEFENSE 

See  Wab 

NATIONAI.  FORESTS 

See  FOKEST  ResebveQ 
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HATIONAX  GUABD 

Clothing  and  equipment,  iseuance  by  eec- 

retary  of  war,  320 
Color«,  etandarde,  etc.,  used  in  war  with 

Germany,  return  to  gtatee,  317 
Federal    pay   when    attending   schools    or 

maneuvers,  920 

NATXONAIi    HOME    FOR    DISABLED 
VOIiIOITEER  SOIJ>IERS 

See  Sou)iEBS'  Homes 

NATIONAL  MUSEUM 

Armfl,  uniforntt,  etc.,  furnished  by  Secre- 
tary of  War  for  exhibition,  317 

NATIONAL  PARKS 

See  PuBUo  Pabk 

NATIONAL  PROHIBITION 

See  Intoxicating  Iuiquoss 

NATURAL  OAS 

See  Gas 

NATURALIZATION 

"Anarchy,"    ability    to    understand    term, 

GM  note 
Application 

See  Denial  of  Application,  infra 

Good  moral  character  of  applicant,  604- 

G65  note 
(Hearing  and  determination,  66<6  note 
Time  o?  filing,  663  note 
Verifioation,  663  note 
Wiitneesee,  663  note 
Burden   of   proving  allegations   of  appli- 
cant, 666  note 
Oancellation  of  certificate 
Certificates  eubject  to  cancelbition,  666 

note 
Cancellation  of  certificate 
Disloyalty   as   ground   for    cancellation. 

666  note 
Falee  swearing,  667  note 
Grounds  for  cancellation,  666  note 
Illegal   procurement   of   certificate,    666 

note 
Illegal   proourement   of    certificate,    667 

note 
Membership  in  organization  to  promote 

anarchy,  667  note 
Necessity  of  filing,  663  note 
Character  of  applicant 

Claiming  exemption  from  military  duty, 

665  note 
Good  moral  character  required,  664  note 
Maintaining   place   of    bad    repute,    665 

note 
Membership  of  I.  W.  W.,  665  note 
Proof  of  moral  character,  604  note 
Volunteering  for  sei-vice  in  foreign  army, 

665  note 
Conditions  of  admi^ion 

Aoquaintance    with    American    institu- 
tions, 664  note 
''AiMurchy/'  understanding  of  term,  664 

zioto 


it 


it 


NATURALIZATION,—  (CwiVd) 
Conditions  of  admission — (Ooni^d) 

Good  moral  character,  664  note 

Oath  of  allegiance,  663  note 

"Polygamy,"    understanding    of    term, 
664  note 

Understanding,  664  note 
Declaration  of  intention 

Dispensing  with  declaration,  668  note 

Subsequent   acts,   effect  on   declaration, 
660  note 

Withdrawal   to  evade   military   service, 
809  note 
Denial  of  application 

Procuring  passport  as  subject  of  native 
country,  666  note 

Kenewal  of  application,  666  note 
Deserters  from  army  exclud^ed,  402  note 
Disloyalty  as  ground  for  cancelling  certi- 
ficate, 666  note 
Examination  of  ap{>licant»  666  note 
£lxamina4;ion  on  application,  666  note 
Exclusion,  see  Persons  excluded,  mfra 
False  swearing  as  ground  for  cancelling 

certificate,  667  note 
Free  white  persons,"  771  note 
Good    moral    character"    of    applicant, 

664-665  note 
Hindoos,  661  note 
Military  and  naval  forces,  aliens  in,  668 

note 
Oath  of  alilegianoe,  inability  to  take  oath 

without  reservations,  663  note 
Persons  admitted,  661  note 
Persons  admitted 

Admission  as  act  of  grace,  not  of  right, 
662  note 

Filii(pinos  serving  in  army  or  navy,  667 
note 

Inhabitants   of   Philippine   Islands,   667 
note 

Inhabitants  of  Porto  Rico,  667  note 
Persons  exdudied 

See  Denial  of  Application,  supra 

Deserters  from  army,  402  note 

Koreans,  661  note 

Member  L  W.  W.,  665  note 
Petition,  see  Application,  supra 
'Thiliippine  Islands,  inhabitants  as  entitled 

to  naturalization,  667  note 
"Polygamy,"  ability  to  understand  term, 

664  note 
Porto    iRico,    inhabitants    as    entitled    to 

naituralization,  667  note 
Privilege  not  right,  662  note 
Renewal  of  application   after   denial,   666 

note 
Residence  in  United  States,  661  note 
Strict  compliance  with  law  required,  662 

note 
NAVAL  ACADEMY 
Allowance  for  clothing  and  equipment  of 

midshipmen,  246 
Deficient  midshipmen,  reinstatement,  246 

NAVAL  RESERVATIONS 

Highways  in  naval  reservations  not  placed 
under  control  of  Secretary  of  Agricul- 
ture by  Fedisral  Highway  Act,  ^b-QQ 
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NAVAJL  SUBSERVE  FORCE 

See  Navy 

NAVIGABLE  WATERS 

See  Hawaq 

NAVIOATIOK 

See  SmpfiNG  and  Xavioation 

NAVY 

See  Natal  Academy 

Bureau  of  AeroiMiutics 

Creation  of  bureau,  24»'^260 

Officers  and  employees  of  bureau,  2ijO 

Bureau  of  docks  and  yarde,  use  of  appro - 
'priations  for  public  works,  24^249 

Bureau  of  ordnanoe,  application  of  appro- 
priatione,  248 

Commutation  of  rations 
Courts-martial  prisoners,  248 
Officers,  enHcfted  men  and  midshipmen, 

Oontraots  for  ships  or  war  materials,  modi- 
fication or  cancellation,  6d9  note 

Court  martial,  effect  of  setting  aside  sen- 
tence of  dismassal,  069  note 

Court-martial  prisoners,  commutation  of 
rations,  248 

Deceased  m.ember8,  memorials  to  or  en- 
tombment of  in  Arlington  Memorial 
Amphitheater,  16-17 

Deserters,  status  not  affected  by  termina- 
tion of  war,  910 

Enlisted  men 
Commutation  of  ratione,  24^9 
Honorable  discharge  gratuity  on  re-en- 
lifttment,  248 

Entombment  of  deceased  member  in  Ar- 
lington  Memorial   Amphitheater,    16-17 

Land  not  needed  for  naval  purxMses,  dis- 
position, 247 

Memorials  to  dieoeased  members  in  Arling- 
ton Memorial  Amphitheater,  16-17 

Midshipmen,  commutation  of  rations,  241) 

Naval  reserve  force 

Effect  of  release  from  active  duty,  343 

note 
Officer    accepting     temporary     commis- 
sion in  regular  navy,  669-070  note 
Retainer  pay,  249 
Retirement  of  officers,  249 
Unciform  gratuity,  right  to,  670  note 

Navy  NtiTse  Corps  (female)  right  to  com- 
pensation imd^r  war  ride  insurance  act. 
328 

Officers 
Commutation  of  rations,  249 
Promotion,  669  note 
Retirement  of  temporary  officers,  249 

Puftylic  perfonuance  for  benefit  of  sailors 
or  veterans,  exemption  from  admismou 
tax,  191 

Radio  station  in  Porto  Rico,  acquisition  of 
site,  249 

Reserve  force,  see  Naval  reserve  force, 
9Upra 

Sale  of  naval  vessels,  669  note 


NAVY  DEPARTlCBlfT 

Temporary  employees  in  office  of  soUeitor. 

rate  of  compensation,  249 
Veterans*   Bureau,   director  authorized    to 

utilize  departmental  facilities,  323 


Boundary  waters,  agreements  with   other 
states  as  to  jurisdiction,  286 

NECESSARIES 

See  Food  and  Fuel 

NEGROES 

Exclusion  from  jury  on  account  of  cohir, 
effect  on  conviction,  403  note 


Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

NEVADA 

Compact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado 
River,  280 

Sale  of  lands  withdrawn  for  (certain  pur- 
poses and  no  longer  needed,  269 

NEWFOXrNBLAND 

Alien  resident  in  Newfoundland  as  affected 
by  act  limiting  immigration,   107 

NEW  MEXICO 

Compact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado  River, 
280 

District  court  of  New  Mexico 
Establishment  of  district,  234 
Judge  and  other  officers  of  court  to  be 

ajypointed,  294 
Place  of  holding  court,  234 
Terms  of  court.  294 


NEW  TRIAX 

DiscreticMi  of  court,  622  note 
Evidlence,  errors  in  admission  of,  644  note 
Exceptions,  necessity,  644  note 
OroundB,  622  note 
Grounds  for  new  trial,  644  note 
Instructions,  errors  in,  644  note 
Nonprejudicial  errors,  644  note 
Power  to  grant.  622  note.  644  note 
Technical  errors  not  affecting  substantial 
rights,  644  note 

NEW  YORK 

•Southern  district,  jurisdiction  of  offenses 
on  hagh  seas,  597  note 

NEW  YORK  BARQE  CANAI. 

Exemption  from  operation  bv  Secretary  of 
War,  226 

NICARAGUA 

Envoy  extraordinary  and   minister  pleni- 
potentiftry,  salary,  46 
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KORTH  DAKOTA 

Boumkury  waters,  agreements  with  other 
states  as  to  jurisdiction,  2S6 

I>istriet  jiidge 

Additional  judge  authorized,  235 
Retirement  of  senior  judge,  236 

NORWAY 

Aoquiflition  of  legation  or  consular  build- 
ings audi  grounds,  appropriation,  48 

£n>voy  extraordinary  and  minister  pleni- 
ipotentiary,  salary,  46> 

OATH 

Revenue  officers  authorized  to  administer 
law,  214 

OATS 

Tax  on  sales  for  future  delivery,  see 
Fdtdbe  Tbaoing  Act 

OBUGATION  OF  CONTRACTS 

See  Impairment  op  Obugation  of  Con- 
TBAors 

OB8TRUCTINO  FROOESS 

Construction  of  statute  creating  crime,  701 

note 
Evidence,  701   note 
What  constitutes  obstructing,  701  note 

OOCITPATION  TAXBS 

See  Intebnal  Revenue 

OFFICERS  OF  MCBRCHIANT  VESSELS 

Negligence  of  lUiiUcensed  officer,  liability 
df  shipowner,  670  note 

OFFIOEAI.  BOKBS 

Sureties,  deposit  ol  govermnent  bonds  in 
lieu  of,  301 

OIL 

Income  tax,  allowance  for  depletion  of 
oil  wells  and  depreciation  of  improve- 
ments, 152 

Reservation  in  patents  for  public  lands, 
268-269 

War  profits  and  excess  profits  tax  on 
sales  of  oil  wells,  175 

OPERA 

Tax  on  permanent  use  of  boxes  or  seats, 
101 

OPTIONiBI 

See  Future  Tbadino  Act 

ORDNANCE  DEPARTMENT 

See  Ashy 

ORGANIC  ACT 

See  Hawaii 

PACKERS 

Activities  affected   by  packers   and   stock- 

vards  act,  200 
Agent's  act  or  omission   as  chargeable  to 

principal,  dOO 
Apportionment   of   territory    for   carrying 

on  business  prohibited,  2f>l 


^{Cont'd) 

Attorney-general  to  prosecute  violations  of 
law,  dOO 

Business  affected  by  packers  and  stock- 
yards act,  290 

Circuit  court  of  appeals,  jurisdiction,  see 
Offenses,  infra 

Cbmmerce 

Articles  considered   to  be  in   commerce, 
when,  290 

Definition,    289 

"State**  as  including  territory,  District 
of    Columbia,    possessions    of    United 
States  and  foreign  nations,  290 
Definitions 

"  ConMnerce,"  289 

"Live  stock."  289 

"Live-stock   products,"    289 

"Meat  food  products,"  289 

"  Packer,"  290 

"  Person,"  289 

"Secretary,"  289 
Discrimination,    illegality    declared,    290- 

291 
Enumeration  of  practices  declared  unlaw- 
ful, 290-291 
Federal   trade   commission 

Laws  applicable  to  packers,  300 

Power  not  affected  by  packers  and  stock- 
yards act,  301 
Hearing   of   charges   for   violation   of  act. 

see  Offenses,  infra 
Interstate    commerce    commission,     power 

not  affected  bv  Packers  and  Stockvard** 

A(;t,  300-301 
Laws  relating  to  other  subjects,  applica- 
bility, 300 
"Live  stock"  defined,  289 
"  Live-stock    products  "   defined,   289 
"  Meat  food  products  "  defined,  289 
Monopolistic      transactions      with      other 

packers  prohibited,  291 
Offenses 

Adjournment  of  proceedings,  291 

Amendment   of   complaint,   291 

Amendment  of  report  or  order,  292 

Appeal  to  circuit  court  of  appeals,  292 

Complaint,  how  made,  291 

Complaint,  how  served,  292 

Conclusiveness  of  order  made  by  secre- 
tary, 292 

Disobedience     of     order     of     secretary, 
penalty,  293 

Findinprs  by  secretary,  291 

Injunction    against    violation    of    order 
pending  appeal,  292 

Intervention,  291 

Notice  of  hearing,  291 

Order  on  hearing  of  charges,  affirmance 
or  modification  by  court,  293 

Order  on  hearinsr  of  charges,  amending 
or  setting  aside,  292 

Order  on  hearing  of  charges,  conclusive- 
ness, 292 

Order  on  hearing  of  charges,  how  served, 
292 

Order  to  discontinue  practices  found  to 
be  illegal,  291 
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^{Cont'd) 
Ofltenfies — {Confd) 

Penalty  for  disobeying  secretary's  order, 

Rehearing   ordered   by   circuit   court   of 
appeals,  29^2 

Report  on  hearing  of  charges,  ^1-292 

Review  by  supreme  court  of  decisions  of 
circuit  court  of  appeals,  293 

Service  of  complaints,  orders  and  other 
processes,  292 

'lestimony  reduced  to  writing  and  filed 
m  records,  291 

Time  and  place  of  hearing,  291 
Order  on  hearing  of  charges,  see  Offenses. 

supra 
Packers  and  Stockvards  Act,  text  of  act, 

289  et  aeq. 
"  Person "      as      including      corporations, 

partnerships,  etc.,  289 
Practices  declared   unlawful,  290-291 
Price     manipulation,     transactions     pro- 
hibited, 291 
Proceedings    for    violations    of    act,     see 

Offenses,  supra 
Prosecutions    for    violations    of    act,    see 

Offenses,  supra 
Provisions  of  act  as  affecting  proceedings 

under  other  specified  acts,  300 
Records 

Duty  to  keep,  299 

Penalty  for  failure  to  keep,  299 
Report  on  hearing  of  charges,  see  Offenses, 

supra 

Restraint  of   commerce,  transactions   pro- 
hibited, 291  •     ^ 

Rules  and  regulations,  power  of  secretarv 

to  make,  301 
Secretary  of  Agriculture 

Cooperation    with    other    governmental 
functions,  301 

Sxpenditures   authorized,   301 

Hearing  of  complaints  against  packerF. 
291-292 

OflScers  and  employees,  power  to  appoint, 
remove,  and  fix  compensation,  301 

Orders,  power  to  make,  301 

Proceedings    against   packers    for   viola- 
tion of  law.  291-292 

Rules  and  regulations,  power  to  make 
301 

Supreme  court,  jurisdiction,  see  Offenses, 
supra 

Unfair  or  deceptive  practices  or  devices  in 

commerce  prohibited,  291 
Unlawful  practices,  290^291 
Unreasonable  preferences  prohibited,  291 
Violation  of  act,  see  Offenses,  supra 

PACKEBS  AND  STOOKTARD8  ACT 

fiee  Packers;   5>1xx7kyards 


PAN-AMEBIOAN  POBTAL  OOHOBBSS 

6ee  Postal  Sesyice 

PAK-AMEBICAN  lOflON 

Bulletins,  authority  to  print,  286 
Expenses  of  union,  how  met,  286 

PARAG1TAT 

Envoy   extraordinary   and   minister   pleni- 
potentiary, salary,  46 


Envoy  extraordinary  and  miniHtor  plenipo- 
tentiary, salary.  46 

PANAMA  CANAL 

See  Caital  Zone 

Employees  on  Canal  zone  not  within  pro- 
vision for  additional  compensation  of 
public  employees,  276 


Acts  or  omissions  of  agents,  liability  under 
future  trading  act,  6 

Bankruptcy  of  partners,  see  Bahkeuptct 

Copyright  in  firm  name,  right  to  (ditain, 
411  note 

Dissolution  by  war,  799  note 

Domestic  partnership,  meaning  of  phrase 
in  revenue  act,  122 

Foreign  partnership,  meaning  of  phrase 
in  revenue  act,  122 

"  Person  "  within  meaning  of  future  trad- 
ing act,  6 

"  Person  "  within  meaning  of  revenue  act, 
122 

PASSPORTS 

Requirement  continued  in  force,  251 

PATENTS 

Abandonment 

Discontinuance  of  experiments.  676  not^ 
Burden    of    proving    abandonment,    676 

note 
Delay  in  filing  application,  676  note 
Limiting   claims   as    abandonment,   677 
note 
Accounting,  see  Infringement,  infra 
Alien    enemy,    use    of    patent    rights    by 
United   (States    government    after    com- 
mencement of  European  war,  254 
Anticipation,    see    Novelty    and    anticipa- 
tion, infra 
Antitrust   laws   of   state   as   infringed   by 

patent  rights,  825  note 
Appeals  from  decisions  of  patent  office 
Conclusiveness  of  patent  office  decisions. 

662  note 
Appeal   from   primary  examiner  to   ex- 
aminers in  chief,  6*81  note 
Decision  of  District  of  Columbia  court 
of   appeals,   review  by  United  States 
supreme  court,  681   note 
Application 

See  Claims  in  application,  infra;  Speci- 
fications and  description,  infra 
Delay   of  attorney   in   making  applica- 
tion, 679  note 
Renewal  of  application  after  failure  to 
pay  fees  in  season.  679  note 
Assignments 

Construction  of  assignment,  683  note 
Duration  of  assignment.  683  note 
Effect  of  assignment.  683  note 
Expiration  of  assignment,  683  not^ 
Infringement    suit,    assignee's    right   to 

appeal,  684  note 
Interest  created  by  assignment,  683  note 
Issuance  of  patent  to  assignee,  679  note 
Mode  of  aisignmenti  682  note 
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PATENTS  -^{ConVd) 
AsaignmeDU  —  ( Cont'd ) 

Operation  of  assig^nmeiit,  6&3>  note 

Oral  contract,  682  note 

Recording  assignments,  682  note 

Verbal  assignments,  682  note 
Authority  to  sue,  670  note 
Bill  in  equity  to  obtain  patent 

Court    of    appeals    of    District    of    Col- 
umbia, finality  of  decision,  681  note 

Historical  review,  681  note 

Mandamus   to   compel   commissioner   to 
act,  681  note 

Time  for  bringing  suit,  681  note 

Parties,  681  note 
Claims  in  application 

Abandonment  by   limitation    of   claims, 
677  note 

Amendment  of  claim,  678  note 

Construction,  677  note 

Effect  of  claim,  678  note 

Essentials,  678  note 

Estoppel  by  langua^  of  claim,  678  note 

Failure  to  claim,  678  note 

Indefinite  claims.  678  note 

Invention  limited  by  claims,  678  note 

Limiting  claims,  677  note 

Mechanical      equivalents      included      in 
claim,  678  note 

Rejection  of  claim,  678  note 

Scope  of  claims,  678  note 
Combinations  as  patentable,  672-674  note 
Commercial  success  not  element  of  inven- 
tion, 674  note 
Design  patents,  687  note 
Description,  see  Specifications  and  descrip- 
tion, infra 
Disclaimer 

Right  to  disclaim,  682  note 

Time  of  filing,  682  note 
District    courts,     jurisdiction     in     patent 

cases,  680  note 
Employer's  right  to  patent  for  employee's 

invention,  672  note 
Equitable    relief,    see    Bill    in    equity    to 

obtain  patent,  supra 
Examination  and  issuance  of  patent 

Appeals   from   primary   examiners,    681 
note 

Authority  to  issue,  671  note 

Constructive  notice  'by  issuance,  678  note 

Doubt  as  to  patentability,  678  note 

Effect  of  granting  patent,  678  note 
Expiration  of  patent,  rights  of  public,  671 

note 
Foreign  patents  previously  granted 

Application    by    agents,    supplementary 
petition,  253 

Applications  filed  since  August  l\  1014. 
authentication  by  consular  officers,  254 
Effect  of  foreign   grant  on   right  to  do- 
mestic patent,  676  note 

Extension    of    time    for    payments    pre- 
vented by  war,  253 

Extension  of  time  to  file  application  in 
United  States,  252 

Prior  use  of  unpatented  article  in  United 
States,  effect,  253 

31 


PATENTS  —  ( Confd ) 

Effect  of  foreign  grant,  etc. —  {Confd) 

Reciprocal    provisions   in    foreign    laws, 
252-253 

Vested    rights    as    affected    by    patents 
granted  or  validated  by  reason  of  ex- 

.  tension,  253 
Government,   liability  for   unlicensed  use, 

687  note 
Imitations  as  patentable,  672  note 
Inadvertence  as  ground  for  reissue,  682  note 
Infringement 

See  Injunctions,  infra 

Accounting,  687  note 

Appearance  and  pleading  to  merits,  506 
note 

Assignee  as  entitled  to  sue,  684  note 

Burden  of  proof,  685  note 

Defendants,  684  note 

Defenses,  685  note 

Dismissal  of  bill,  685  note 

Equitable  remedy,  see  Injunctions,  infra 

Interest,  right  to  recover,  684  note 

Intervention,  684  note 

Jurisdiction,  580  note,  505  note 

Joinder  of  residents  of  different  districts, 
595  note 

Nonuser  as  defense,  684  note 

Persons  entitled  to  sue,  684  note 

Persons  liable,  684  note 

Plaintiffs,  684  note 

Pleading,  684  note 

Public  use  as  defense,  685  note 

Remedy  in  equity,  see  Injunctions,  infra 

iState  of  art  as  defense,  685  note 

Statutory  defenses,  685  note 

Waiver  of  objection  of  adequate  remedy 
at  law,  596  note 
Injimctions 

Agent'  of  infringer  as  subject  of  injunc- 
tion, 686  note 

Cessation  of  infringement  and  promise  to 
abstain,  686  note 

Constitutionality    of    statutory    remedy, 
685  note 

Contempt  proceedings  to  enforce  injunc- 
tion, 686  note 

Dismissal  of  bill,  685  note 

Equity  jurisdiction,  685  note 

Expiration  of  patent  as  affecting  right 
"U)  injunction,  686  note 

Infringement  after  decree,  686  note 

Joinder  of  causes  of  action,  685  note 

Pleading,  685  note 

Supplemental  bill  to  set  up  new  infringe- 
ments, 685  note 

Supplementary  injunctive  relief,  686  note 
Interferences,  679-681  note 
Invention 

Change  of  well-known  material,  672  note 

Combination  of  old  devices,  673  note 

Combination  showing  invention,  672  note 

Commercial  success,  674  note 

Determination  of  invention,  672  note 

Equivalency,  test  of,  673  note 

Functions  of  natural  substances,  672  note 

General  and  extensive  use,  674  note 
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PATENTS— {(7o«rd) 

Invention  —  ( Oonfd ) 
Mechanical    improvements,   673   note 
Mechanical  skill,  product  of,  673  note 
New   combination   of   old   elements,    G73 

note 
New  result  produced,  672  note 
New  use  of  old  device,  674  note 
Old  processes  applied  to  new  material, 

674  note 
Perfecting  art,  672  note 
Reduction  to  practice,  674  note 
Repair  methods  used  for  new  construc- 
tion, 674  note 
Utility  as  evidence  of  invention,  674  note 

Inventions   by   persons   serving   in   World 
War 
Priority  rights,  254 

Revival  of  abandoned  or  forfeited  appli- 
cations, 254 

Issuance  of  patent,  see   Examination  and 
issuance  of  patent,  supra 

Jurisdiction  in  patent  cases,  580  note 

Marking  patented  articles,  683  note 

Mechanical  improvement  as  invention,  673 
note 

Mistake  as  ground  for  reissue  of  defective 
patent,  682  note 

Nature  of  patents,  670  note 

Novelty  and  anticipation 

Aocidental  production  not   anticipation, 

676  note 
Burden  of  proving  priority,  676  note 
Combination,  675  note 
Date  of  issuance  of  patent,  676  note 
Date  of  invention,  676  note 
Imperfect  device,  675  note 
Prior  foreign  patents,  675  note 
Reduction  to  practice,  675  note 
Successful  adoption  and  use,  676  note 
Test  of  novelty,  676  note 
Unsuccessful  device,  675  note 

Old  process  applied  to  new  material  as  in- 
vention, 674  note 

Patentable  inventions 
Imitations,  672  note 
Improved  combinations,  672  note 
Inventions   previously   patented    abroad, 

676  note 
Processes,  672  note 

Product  patent  as  barring  process  patent, 
672  note 

Patentees,  see  Persons  entitled  to  patents, 
infra 

Perfection  of  art  as  invention,  672  note 

Persons  entitled  to  patents 

Employer  and  employee,  672  note 
Invention  by  one  person  at  request  of  an- 
other, 671  note 

Priority  of  patents  dated  on  same  day,  071 
note 

Processes  patentable,  672  note 

Process   patent   as   barred   by   patent   for 
product,  672  note 

Specifications  and  description 

Construction  of  specifications,  677  note 
Disclosure,  necessity,  677  note 


PATENTS— (Conl'd) 

Specification  and  description  —  {Cont^d) 
Patent  not  limited  by  specifications,  677 

note 
Sufficiency,  677  note 
Trading  with  enemy  act  as  affecting  patent 

rights,  264 
United  States,  liabilitv  for  unlicensed  use, 

687  note 
Utility 

Infringement  as  evidence  of  utility,  675 

note 
Invention,  utility  as  evidence  of,  674  note 
Validity  of  patent,  671  note 


Annual  occupation  tax,  196 

PENAI.  I^AWS 

See  Explosives 

Agent  of  government,  interest  in  transac- 
tion prohibited,  607  note 

Bribery  of  United  States  officer,  696  note 

Civil  rights,  conspiracy  to  prevent  exercise, 
690  note 

Conspiracy  to  commit  offense  against 
United  States,  691-696  note 

Counterfeiting,  possession  of  counterfeiting 
implements,  703  note 

Counterfeiting  United  States  securities,  702 
note 

Destruction  of  public  records,  indictment, 
700  note 

Embezzlement  by  internal  revenue  officer, 

699  note 

Embezzlement  of  military  stores,  etc.,  691 
note 

Embezzlement  of  public  property,  697  note 

False  claims  against  government,  690-691 
note,  711  note 

False  personation  of  United  States  ofiScer, 
690  note 

Forged  obligations,  pa;9sing,  selling,  con- 
cealing, etc.,  702-703  note 

Forged  securities,  buying,  selling  or  deal- 
ing in,  703  note 

Grand  jurors,  intimidation  or  corruption, 

700  note 
Homicide 

Mjanslaughter,  709  note 

Self  defense,  709  note 
Indians,  jurisdiction  of  offenses  by,  710  note 
Intoxicating  liquors 

Carrier  forbidden  to  collect  price  on  in- 
terstate shipments,  709  note 

Interstate  shipments  to  be  delivered  only ' 
to  bona  fide  consignee,  708  note 

Marking  packages  diipped  in  interstate 
commerce,  708  note 
Jurors,  intimidation  or  corruption,  700  note 
Larceny  of  mail  matter  or  contents,  704 

note 
Larceny  of  public  property,  697  note 
Lottery   tickets,    transportation    to    Porto 

Rico,  708  note 
Military  expeditions  against  people  at  peace 

with  United  States,  689  note 
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PENAL  LAWS— (Con fii) 

Mutiny  or  revolt  on  shipboard,  attempt  to 

incite,  710  note 
Obstructing  process,  701  note 
Participants  in  crime,  who  are  principals, 

710  note 
Perjury,  699  note 
Places  within  jurisdiction  of  federal  courts, 

709  note 
Postal  offenses,  see  Postal  Service 
Public  officers,  interest  in  transaction  with 

government  prohibited,  697  note 
Public  records,  indictment  for  destruction, 

700  note 
Receiving  stolen  goods,  709  note 
Reservations  within   exclusive   jurisdiction 

of  federal  courts,  709  note 
Resisting  revenue  officer,  698  note 
Seditious  conspiracy,  689  note 
Territorial   jurisdiction  of   federal   courts, 

709  note 
Witnesses,  intimidation  or  corruption,  700 

note 

PENALTIES 

Oeditor's  bill  to  recover  penalty,  443  not* 
Recoverv 

Creditor's  bill,  443  note 

Mode  of  recovery  generally,  443  note 

PENITENTIARIES 

See  Pmsoxs  and  Prisoners 

PENSIONS 

Indemnity  bond  to  secure  payment  not  re- 
quired to  be  stamped,  203 

PEONAGE 

See  Ittvoluntary  SlsRViTrDE 

PERJURY 

Bankruptcy,  false  answer  on   examination 

of  bankrupt,  699  note 
Evidence,  699  note 


Envoy  extraordinary  and  minister  plenipo- 
tentiary, salary,  246 

PERSON 

Associations,     partnerships,      corporations 

and  trusts  as  "  persons  "  within  Future 

Trading  Act,  6 
Corporation  as  "  person  "  within  meaning 

of  revenue  act,  122 
Officers  and  employees  of  corporations  as 

persons  within  revenue  act,  212 
Partnership  as  "  person  "  within  meaning 

of  revenue  act,  122 

PERSONAL  INJURIES 

Income  tax  not  imposed  on  damages  paid 
or  recovered,  134 

PERSONAL       SERVICE       CORPORA- 
TIONS 

See  Income  Tax 


PERSONS  IN  MILITARY  OR  NAVAL 
FORCES 

Public  performances  for  benefit  of  soldiers, 
sailors  or  veterans,  exemption  from  ad- 
mission tax,  191 

PERU 

Ambassador  extraordinary  and  minister 
plenipotentiary,  salary,  46 

PHILIPPINE  ISLANDS 

Income  tax  in  Philippine  Islands,  169 
Indebtedness,  limitation  on,  257 
Naturalization  of  in])abitants,  667  note 
Revenue  act,  extension  to  islands,  819  note 
Temporary  certificates  of  indebtedness,  257 
**  United  States "  as  used  in  act  limiting 
immigration  held  not  to  include  Philip- 
pine Islands,  106 

PHOTOGRAPHS 

Tax  on  piiotographic  appliances  and  sup- 
plies, 192 

PHYSICIANS  AND  SURGEONS 

Special  tax  on  administration  of  products 
of  opium  or  coca  leaves,  200 

PINK  BOLLWORM 

«See  Cotton 

PLAYING  CARDS 

Stamp  tax  on  cards,  208 

PLEADING 

.Supplemental  bill,  granting  or  refusing 
leave  to  file,  632  note 

PLURAL  MARRIAGES 

Prohibition  in  Porto  Rico,  258 

POLAND 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

POLICEMAN 

See  District  of  Columbia 

POLICE  POWER 

Arbitrary  exercise  of  power,  827  note 
Equal  protection  of  law,  denial  as  exercise 

of  police  power,  863  note 
Reservation  of  police  power  to  states,  848 

note 

POLYGAMY 

Prohibition  in  Porto  Rico,  268 

PORTO  RICO 

Bankruptcv,  procedure,  711  note 

Bill  of  rights,  258 

Clerk  of  district  court  and  assistants,  com- 
pensation, 2S2 

District  court 

Diverse  citizenship  as  ground  of  juris- 
diction, 711  note 
Review  by  circuit  court  of  appeals,  607 
note 

District  judge,  presumption  as  to  appoint- 
ment and  confirmation,  711  note 

Export  duties  prohibited,  258 
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PORTO  BICO— ((7oH<VZ) 

Federal    employer's   liability   act,   applica- 
bility  to   railroads   in   Porto  Rico,   57;J 

note 
Federal  farm  land  act  extended  to  Porto 

Rico,  2-3 
Income  tax  in  Porto  Rico,  169 
Municipal      indebtedness,      limitation      of 

amount,  258-259 
Naturalization  of  inhabitants,  667  note 
Plural  marriages  prohibited.  258 
Public  credit,  taxation  to  protect,  258 
Public  debt 

Computation  of  amount.  258-269 

Limitation  of  amount,  258-259 

Tax  exemptions,  268-259 
Public  money,  appropriation   to  religious 

purposes  prohibited,  258 
Public  money  not  to  be  used  for  religious 

institutions,  268 
Public  officers  and  employees,  transporta- 
tion on  army  transports,  3il9 
Radio  station  in  Porto  Rico,  exchange  of 

land  under  naval  control  for  site,  249 
Religious  institutions,  public  money  not  to 

be  used  for  support  of,  258 
Supreme  court,  review  of  decision,  637  note 
Taxation  to  support  insular  and  municipal 

governments,  258 

PORTTTOAI. 

Envoy   extraordinary   and   minister   pleni- 
potentiary, salary,  46 

POSTAL  CLEBKS 

Second  class  post  offices 

Substitute  clerks,  credit  for  time  served, 
260 

POSTAXi  0ONOBES8 

See  Postal  Serykm 

POSTAI.  SERVICE 

Aeroplane  mail  service,  contracts  by  post- 
master general,  261 
Assistant    postmasters,    see    Postmasters, 

infra 
Assistant    superintendents    of    mails,    sal- 
aries, 262 
Carriage  of  mails 

Aeroplane    mail    service,    contracts    by 

postmaster  general,  201 
Investigation  of  mail  transportation,  ex- 
tension of  time  for,  261 
Mail  truck  subject  to  local  speed  regula- 
tions, 440  note,  711  note,  713  note 
Readjustment    of    compensation,    discre- 
tion of  postmaster  general,  713  note 
Carriers 
iSee  City  delivery  service,  infra 
Promotion  of  substitute  carriers,  allow- 
ance for  time  served,  262 
Reduction  of  salaries,  727  note 
Removal  from  office,  727  note 
Substitute  carriers,  allowance  for  time 

served,  262 
Substitute  carriers  in  city  delivery  serv- 
ice, credit  for  time  served,  260 
Chauflfetir  driving  mail  truck,  necessity  for 
state  license,  826  note 


POSTAXi  service— (Cont'<i) 
City  delivery  service 
Carriers,  overtime  compensation,  262 
Substitute    letter     carriers,    credit     for 
time  served,  260 
Claims  for  damages,  adjustment  by  post- 
master general,  261 
Clerks 

Demotion  onlv  for  cause,  262 
Overtime  compensation  of  clerks  in  first 

and   second  class  offices,  262 
Promotion    of   substitute    clerks,    allow- 
ance for  time  served,  262 
Special   clerks   appointed   in   first  class 
offices  as  reward  for  faithful  and  meri- 
torious service,  262 
Substitute    clerks,    allowance    for    time 

served,  262 
vSubstitute    clerks    in    first    and    second 
class  post  offices ;  credit  for  time  served 
as  substitutes,  260 
Congressional  investigation  of  mail  trans- 
portation, extension  of  time,  261 
Damages,  claims  for,  adjustment  bv  post- 
master general,  261 
District     courts,     jurisdiction     in     postaT 

cases,  680  note 
Employees 
Additional   compensation   of   publ'c  em- 
ployees,   provision    not    applicable    to 
employees  paid  from  postal  revennes. 
276 

Assistant  superintendents  of  mails,  sal- 
aries,  262 

Carriers  in  city  delivery  service,  over- 
time compensation,  262 

Clerks  in  first  and  second  class  officeii. 
overtime  compensation,  262 

Compensation   for   overtime,  262 

Faithful  and  meritorious  serAnce,  reward 
for,  262 

Foreman  in  first  class  post  offices,  salarv. 
262 

Laborers  in  first  and  second  class  offices. 

overtime  compensation,  262 
Military    or    naval    service,    credit    for 

time  served,  260 
Overtime  compensation,  262 
Retired  civil  service  employees  employed 

in  postal  service,  right  to  retired  pav. 

262-263 

Substitute  clerks,  credit  for  time  served, 
260 

Substitute  employees,  credit  for  time 
served  in  military  or  naval  forces,  260 

Supervisory  officials  and  employees,  in- 
crease of  compensation  limited.  26.3 
Exclusion    of    seditious    newspapers    from 

mail,  836  note 
First  class  post  offices 

Clerks,  overtime  compensation,  262 

Compensation  for  overtime  of  clerks  and 
laborers,  262 

Foreman,  salary,  262 

Overtime  compensation  of  clerks,  262 

Special  clerks,  appointment  as  reward 
for  faithful  and  meritorious  service, 
262 
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POSTAI.  SERVICE— ((7oni'(Z) 
First  claaa  post  office — {Cont'd) 

Substitute  clerks,  credit  for. time  served, 

260 
Temporary  designation  of  postmasters  to 
fill  vacancies,  260 
Foreman  in  first  class  offices,  salary,  262 
Fourth  class  post  offices 

Compensation  of  postmasters  of  fourth 

class,  261-262 
Temporary  designation  of  postmasters  to 
fill  vacancies,  260 
Inspectors  in  charge,  promotion  of  super- 
visory officials  or  employees,  compensa- 
tion. 263 
Investigation   of  mail   transportation,  ex- 
tension of  time,  261 
Jurisdiction  in  postal  cases,  5S0  note 
Laborers,   overtime   compensatipn   in   first 

and  second  class  offices,  262 
Letter  carriers,  see  Carriers,  supra 
Mail  truck  subject  to  local  speed  regiila- 

tions,  440  note 
Maps   of    post    route    and    rural   delivery 

routes,  sale  to  public  authorized,  261 
Offenses 
Exclusion  of  seditious  matter  from  mails, 
420  note 

Frauds,  use  of  mails  to  promote,  705 
note 

Libelous  or  indecent  wrappers  or  envel- 
opes, deposit  in  mail,  704  note 

Misappropriation  of  postal  funds  or 
property,  707  note 

Obscene  matter,   etc.,   deposit   in   mails, 
704  note 
Pan-American  Postal  Congress 

Appropriation  for  expenses  of  delegates, 
263 

Delegates  appointed  by  postmaster  gen- 
eral, 263 
Postmaster  general 

Adjustment  of  claims  for  damages,  261 

Aeroplane  mail  service,  contracts  for, 
261 

Delegates  to  Pan-American  Postal  Con- 
gress,  appointment,  263 

Readjustment  of  compensation  for  car- 
riage of  mails,  713  note 

Revocation  of  second  class  mail  privi- 
leges, 712  note 

Special  delivery  matter,  authority  to  dis- 
pense with  receipts  for  matter  de- 
livered, 260-261 

Temporary  designation  of  postmasters 
to  fill  vacancies,  260 

War  risk  insurance,  authority  to  receive 
premiums   and   applications   for   rein- 
statement of  lapsed  insurance,  332 
Postmasters 

Assistant  postmasters  in  second  class 
offices,  salaries,  262 

Compensation  of  postmasters  of  fourth 
class,  261-262 

Supervisory  official  or  employee  ap- 
pointed postmaster,  compensation,  263 

Temporary  postmasters,  powers  and 
duties,  200 


POSTAI.  SERVICE— (Conre^) 
Postmasters  — {ConVd) 

Vacancies,     temporary     designation     by 

postmaster  general,  260 
Vacancies  to  be  filled  without  unneces- 
sary delay,  260 
Post  offices 

See  first  class  post  offices,  supra;  fourth 

class  post  offices,  supra;  second  class 

post    offices,    infra;    third    class    post 

offices,  infra 

Post  route  maps,  sale  to  public  authorized, 

261 
Railway  mail  service,  superintendent^  pro- 
motion   of    supervisory    official    or    em- 
ployee, 263 
Registered     mail,     return     of     registered 
letters  addressed  to  persons  conducting 
lotteries,  712  note 
Retired   civil   service  employees   employed 
in  postal  service,  right  to  retired  pay, 
262-263 
Rural   delivery  maps,   sale   to   public  au- 
thorized, 261 
Second    class   mail   matter,   revocation   of 
privilege    by    postmaster    general,    712 
note 
Second  class  post  offices 

Assistant  postmasters,  salaries,  262 
Clerks,  overtime  compensation,  262 
Compensation  for  overtime  of  clerks  and 

laborers,  202 
Temporary   desigmation    of   poetmaMers 
to  fill  vacancies,  260 
Seditious  newspapers  excluded  from  mail, 
836  note 

Special  clerks,  see  Clerks,  supra 

Special  delivery  matter,  authority  of  post- 
master general  to  dispense  with  re- 
ceipts. 260-261 

Superintendent  of  railway  mail  service, 
promotion  of  mipervisory  official  or  em- 
ployee, compensation,  263 

Suipervisory  officials  and  employees 
Increase  of  compensation  limited,  26J 
Promotion  a«  affecting  increase  of  sal- 
ary, 263 

Third  class  poet  offices,  temporary  desig- 
nation of  postmasters  to  fill  vacancies, 
260 

POSTMASTER  OENERAI. 

See  Postal  Sbbvice 

POSTMASTERS 

See  Postal  Service 

POST  OFFICE  DEPARTMENT 

Auditor's  duties  transferred  to  bureau  of 

accounts,  611 
Bureau  of  acooimts 

Additional  compensation  of  emplo>-ee«  as 

affected  bv  date   of  establishm'ent  of 

bureau,  05 
Appropriations  for   salariesi,   miacellane- 

oua  expenses,  etc.,  apportioned  between 

General  Accounting  Office  and  Bureau 

of  Accounts,  62 
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POST         OFFICE         DEPARTMENT  — 

{Confd) 
Bureau  of  accounts  —  {Confd) 

Bureau  placed  under  direction  of  Comp- 
troller, 61-62 

Establishment,  61 

Personnel  of  office  of  auditor  transferrcl 
to  bureau,  62 

Time  of   taking   effect   of    act   creating 
bureau,  65 
Comptroller 

Appointment  of  Comptroller,  61-62 

Bureau  of  accounts  to  be  under  direc- 
tion of  Comiptr oiler,  61-62 

Creation  of  office,  61-62 

Duties  of  auditor  for  Post  Office  De- 
partment to  'be  performed  by  Comp- 
troller, 62 

Salary  of  Comptroller  to  be  paid  out  of 
appropriation  for  auditor^s  salary,  62 

POST  OFFICES 

See  Postal  Sebvice 

POWER  OF  ATTORNEY 

Stamp  tax  imposed,  208 

PRACTICE 

See  CoxFOBMiTT  Act 

PREFERRED  CAUSES 

See  Circuit  Court  of  Appeals 

PRELIttlNARY  EXAMINATION 

See  Criminal  Law 

PRESIDENT  OF  THE  UNITED  STATES 

Election,  right  of  absentee  to  vote  under 
state  statute,  830  note 

PRINCIPAI.  AND  SURETY 

Bankruptcy  of  partners  as  affecting  lia- 
bility of  surety  for  firm  debts,  360  note 

Government  notes  and  bonds,  deposit  in 
lieu  of  sureties  authorized-,  301,  505  note 

PRINTING 

See  Public  Printing 

PRISONS  AND  PRISONERS 

American  prisoners  in  foreign  countries, 
appropriations  for  maintenance,  4(> 

Compensation  of  prison  officers,  713  note 

Confinement  in  penitentiary 
Length  of  sentence,  713)  note 
Persona   convicted    of    infamous   crimes, 

713  note 

Leavenworth  penitentiary,  sale  or  ex- 
change of  live  stock,  263 

Naval  court-martial  prisoners,  commuta- 
tion of  rationed,  'M8 

PRIVHiEGES   AND   IMMUNITIES    OF 
CITIZENS 

Acts  of   indrividuaJs   not   contemplated   by 

constitutional  proWsion,  832  note 
Citizens,  who  are.  833  note 
Corporations  as  citizens,  833  note 
Dower   right   not   privilege   or   immunity, 

833  note 
EleotioTOs,  regulation  of  primaries,  850  note 


PRIVIUSOES   AND   IMMUNITIES   OF 

CITIZENS  —  ( Cont'd ) 
Employer  and  en>ployee,  regulation  of  re- 
lation, 850  note 
Manufacture  and  sale  of  goods,  regulation, 

650  note 
Nature  of  privileges  and  immunities,  8^ 

note 
Occupations,    regulation    of    pursuit,    8oO 

note 
Practice  of  law,  right  not  privilege  or  im- 

munitv,  833  note 
Kacial    distinctions,    recognition    of,    8oO 

note 
State   control   o\'er   court   procedure,    850 

note 
State  property,  legislation  affec-ting  use  of, 

83(3  note 

PRIVUXOE  TAXES 

See  Internal  Revenue 


Appeals    from   district    court   to  supreme 
court,  609  note 

PROCEDURE 

See  CtoNFaBMiiT  Act 

Bills  of  exceptions,  631  note 

Consolidation  of  causes,  630  note 

PROCESS 

Absent  defendants,  service  on,  596  note 

Obstructing  process,  701  note 

Sei*vice  of  proceew  after  removal  of  cause 

to  federal  court,  645  note 
Service  out  of  d&strict   in   which   suit    is 

brought,  596  note 

PROdJiMATIONS 

Termination  of  war,  certain  pnx^lamations 
not  afTeoted  by,  31<V 

PRO&IBITION 

See  Intoxicating-  Liquors 

PROHIBITION  (WRIT  OF) 

Supreme  court,  power  to  issue  writ,  603 
note 

PROPERTY 

Deprivation  of  property,  see  T>ue  Process 

or  Law 
Summary  destruction  of  property  as  due 

process  of  law,  854  note 
Taking  private  property  for  public  use,  see 

Eminent  Domaiw 

PROSTITUTES 

See  White  Slave  Traffic 

PROXIES 

Stamp  tax  on  proxy  to  \x>te  at  corporate 
eleotion,  208 

PUBUC  CONTRACTS 

Appropriation,  contract  not  to  exceed,  714 

note 
Bonds  of  contractors,  714  note 
Laborers,    contractors*    bonds    to    protect, 

714  note 
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PUBLIC  COVTKAOTS—iConVd) 

M-aterialmen^  contractors*  bonds  to  protect, 

714  note 
War   contracts 
Adijufitment,  714-715  note 
Reimbursement    of    persons    sustaining 
loss,  264 

PmBUC  DEBT 

See  Foreign  Governments 

Bond  issue,  interim  negotiable  certificaites, 

7 Id  note 
Deposit   of   government   bonds   in   lieu    of 

sureties,  505  note 
Exemption  of  federal  securities  from  state 

taxation,  716  note 
Expenses    of    loans,    appropriation    avail- 
able to  all  public  debt  issues,  265 
Government  obligations,  deposit  in  lieu  of 

siuretiee,  301 
Income    tax    on    interest    on    government 

bonds,  extent  of  liability,  134 
liberty  bonds 

Acts  authorizing  issuance  not  affected  by 
termination  of  war,  315 

Consolidation    of    exemptions    from    in- 
come tax,  221 

Deposit   in    lieu    of   sureties,    301,   657 
note 
New  loans  recomamended  by  president   to 

meet  deiioienoies  in  budget,  57 
Second  Libertv  Bond  Act  amended 

Increase  in  note  authorization,  265 

Treaeoiry  saving   certificate   Limit,   265- 
^66 

PUBLIC  DOCUMENTS 

See  PulBUo  Printing 

PUBLIC  EXHIBITIONS 

Taxation,  see  Internal  Revenue 

PUBLIC  HEALTH  SERVICE 

See  Health  and  Quabantine 

Allotments  by  bureau  of  wur  risk  insur- 
ance, 318 

Equipment,  etc.,  transferred  from  War 
I>epartment  for  hospital  purposes,  104 

Personnel,  equipment,  etc.,  transferred  to 
veterans'  bureau,  322 

Property  available  for  additional  hospital 
facilities,  104 

Veterans'  bureau,  director  authorized'  to 
utilize  facilities,  323 

FUBLIOITY  OF  POLITICAL  CONTRI- 
BUTIONS ACT 

See  Elections 

PUBLIC  LANDS 

Appropriation  for  highway  or  forest  road 
purposes,  100 

Coal,  reservation  in  patents,  268-269 
Commissioner  of  land  office 

Conclusiveness  of  decasions,  717  note 

Powers  generally,  717  note 
Control  of  public  lands,  834  note 


PUBLIC  LANDS  —  ( Cont'd) 
I>e6ert  landls 

Colorado,  application  of  act  of  March  3, 
1«77,  268 

Kntries,  813  note 

Entries,  cntizensMp  required  for,  268 

Entries   regulated,   268 

Entryman  in  war  with  Germany,  final 
proof  of  entry,  273 

Grant  to  states  irrigating  desert  lands, 
721  note 

Irrigation  schemes,  722  note 

Lien  for  expenses  of  reclaimed  land,  722 
note 

Nevada,  entry  on  desert  lands  by  non- 
residents, 266 

Patents  for  reclaimed  lands,  722  note 

Preferential  rights,  723*  note 

Keclamation,  692  note 

Reclamcubion    by    states,    extension    of 
time,  267 

Residence  on  land  as  essential,  72d  note 

Restoration  of  unallotted  lands  to  pub- 
lie  domain,  267 

Sales  regulated',  268 

Time  limit  for  reclamation  by  states  ex- 
tended, 267 
Bistrict  land  offices,  consolidation  of  offices 

of  roister  and  receiver,  272-273 

Entries 
See  Homestead^,  infra 
Desert  land  claimants  in  war  with  Ger- 
many, final  proof  of  entries,  273 
Hearings  in  land  entries,  272 
Falfle   representation  to   settlors,   punish- 
ment, 727  note 
Forest  landis,  see  Fobbst  Reserves 
Forest  roculs,  appropriation  for  construc- 
tion, etc.,  102 
Gas,  reservation  in  patents,  268-269 
Homesteads 
Additional  entry  by  homesteaders  com- 
muting first  entry,  271 
Cancellation     of     additional     entry    by 
homesteaders    commuting    first   entry, 
reinstatement,  271 
Death  of  entryman,  717  note 
Entry   for   third    person,    sufficiency    of 

evidence,  717  note 
Improvement,    exceptions    in    favor    of 

veterans  in  war  with  Germany,  271 
Lien  created  by  entryman,  717  note 
Mandamus  to  compel  issuance  of  patent, 

717  note 
Marriage  of  entryman  and  entrywoman, 

270 
Mineral  lands  not  subject  to  entry,  717 

note 
Notice  of  cancellation  of  entry,  718  note 
Price  of  homestead  lands,  718  note 
Residence    by    entryman,   exceptions    in 
favor  of  veterans  of  war  with  Ger- 
many, 271 
Soldier's  additional  right,  717  note 
Soldier's  entry  made  by  agent,  718  note 
Validation  of  entries,  271 
Wills,  soldier's  homestead  right  not  de- 
visable, 718  note 
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PITBLIC  TjAJmS-^iConrd) 

Land    department,    conclusiveness    of   de- 
cisional 717  note 

Location  of  claims,  suspension  for  correc- 
tion of  clerical  errors,  726  note 

Marriage  of  homeatead  entryman  and  en- 
tr3rwoDmn,  270 

Minerals,  reserrwtion  in  patents,  2d8-269 

Obstructing  passage  over,   power  to  pro- 
hibit, 834  note 

Oil,  reservation  in  patents,  268-260 

Overflowed   lands,   see   Swamp   and   over- 
flowed lands,  infra 

Pa/tente 
Annulment,  726  note 
Coal  reserved  by  government,  268-269 
Oon/veyance    by   appropriate    patent   of 

lands  purchased,  26^8-260 
Gas  reserved  by  government,  268-269 
Indian  allotments,  necessity  of  patent, 

717  note 
Minerals  reserved  by  government,  268- 

269 
Oil  reserved  by  government,  268-269 
Plat  as  part  of  patent,  720  note 
Recordation,  717  note 
Reservations  and  conditions,  268-269 

Railroad  and  wagon  road  aid  grants 
Bona  fide  purchasers,  burden  of  proving 

good  faith,  723  note 
Cancellation     of     patents     erroneously 
issued,  723  note 

Receivers 
Consolidation  of  offices  at  certain  places, 

272-273 
Expenses  incurred  by  receivers,  liability 
of  government,  272 
Reclamation    projects,   power    of    eminent 

domain,  811  note 
Registers 
Consolidation  of  offices  at  certain  places, 

27^273 
Expenses  incurred  by  registers,  liability 

of  government,  272 
Vacancy  in  office,  designation  to  fill,  273 
Right  of  iivay  over  public  lands 

Highways  accepted  by  user,  724  note 
Highways   established   on   section  lines, 

724  note 
Highways  to  which  statute  applies,  724 

note 
Irrigation  and  drainage,  270 
Maps,  approval  by  secretary,   725  note 
Power^  canal  for  development,  725  note 
Prior   rights   as  affected  by  appropria- 
tion, .725  note 
Sales 
See  Patents,  supra 
Desert  lands,  268 
Disposition  of  receipts,  269 
Lands  withdrawn  for   certain   purposes 

and  no  longer  needed,  268 
Quantity    purchasable    b]^    one    person, 

268-269 
Reservations  in  patents,  268-269 
iSchool  lands 

Application  by  state  for  survey,  effect, 

724  note 
Selection  of  land,  724  note 


PUBUC  JsAtmn  —  ( CKmfd ) 
School  lands — {Oonfd) 

Survey  of  school  lands  in  Florida,  269 

Title  of  state,  time  of  vesting,  723  note 
Secretary  of  Interior 

Conclusiveness  of  decisions,  717  note 

Review  of  register's  findings,  717  note 
Surveyors  general,  detail  of  clerk,  114 
Surveys 

Contents  of  public  lands,  ascertainment, 
720  note 

Equalizing  area  of  lots,  720  note 

Meander  lines,  720  note 

Plat  as  part  of  patent,  720  note 

Resurveys  and  retracements,  721  note 

School  lands  in  Florida,  269 
Swamp  and  overflowed  lands 

Decision  of  secretary  as  to  character  of 
land,  723  note 

Lands  subject  to  grant,  723  note 
Unlawful  occupancy 

Drilling  oil  wells,  725  note 

Obstruction  of  settlement,  725  note 
Veterans,    right   to   make   final    proof    of 

entry  without  residence  or  improvement, 

271 
Withdrawals,  719  note,  811  note 

PUBUC  MUBBUMB 

Art  articles  sold  to  public  museum  exempt 
from  excise  tax,  193-194 

PITBLIO  OFFICEB8  AND  EMPLOYEES 

See  CrvHi  Sbsvice 

Actions  against  officers,  right  of  successor, 
727  note 

Additional  compensation,  274-276 

Agent  of  government,  interest  in  trans- 
action prohibited,  697  note 

Alaskan  engineering  commission  employees, 
provision  for  additional  compenpation 
not  applicable  to,  275 

Appropriation  to  pay  compensation,  276 

Assistant  messengers,   salary,  274 

Bureau  of  budget,  appointment,  compensa- 
tion and  duties,  60-61 

Bureau  of  war  risk  insurance  employees, 
additional'  compensation,  275 

Charwomen 
Additional  compensation,  275 
Salary  274 

Estimates  or  requests  to  congress  for  ap- 
propriations prohibited,  53 

Express  companies  taken  over  by  United 
States,  employees  of  companies  not  em- 
ployees of  United  States  entitled  to  ad- 
ditional compensation,  275 

False  personation  of  United  States  officer. 
690  note 

Fire  department  of  District  of  Oohimbia, 
additional  compensation  of  emplovee^, 
275 

Firemen,  salary,  274 

General  accounting  office,  appointment, 
compensation,  etc.,  63 

Incapacity  to  perform  duties,  compensa- 
tion, 274 

Indian  service,  allowance  for  quarters, 
heat  and  light,  112 

Judicial  officers,  see  Clerks  of  Oovrts; 
JXTDGEB,  and  other  specific  heads 
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PUBLIC  OFFICBR8  AKD  EMPLOTBES 

—(Cont'd) 

Laborers,  salary,  274 

Lightbouse  service,  retirement,  238 

Metropolitan  police  of  District  of  Col- 
umbia, additional  compensation,  275 

Panama  Canal  employees,  provision  for  ad- 
ditional compensation  not  applicable  to, 
276 

Per  diem  employees  as  within  provision 
for  additional  compensation,  275-276* 

Pieceworkers  as  within  provision  for  ad- 
ditional compensation,  275-276 

Postal  employees,  see  Postai.  Sbsvicb 

Railroad  employees  in  government  employ, 
728  note 

Railroads  taken  over  by  United  States, 
employees  of  railroads  not  employees  of 
United  States  entitled  to  additional 
compensation,  275 

Receiver  of  national  bank  as  government 
employee,  727  note 

Retirement  of  lighthouse  officers  and  em- 
ployees, 23)8 

Salaries 

Additional  compensation,  274-276 
Additional  compensation,   provision   not 
applicable  to  certain  employees,  275- 
276 
Assistant  mcFsengers,  274 
Charwomen,  274 

District   of   Columbia,    additional    com- 
pensation to  civilian  employees,  274- 
276 
Firemen,  274 
Laborers,  274 
Permanently     incapacitated     employees, 

payment  of  compensation,  274 
Telegraph  switchboard  operators,  274 
Watchmen,  274 

Tariff  commission  employees,  additional 
compensation,  275 

Telegraph,  etc.,  companies,  employees  of 
companies  not  employees  of  United 
States  entitled  to  additional  compensa- 
tion, 276 

Telephone  switchboard  operators,  salary, 
274 

Temporary  employees  in  office  of  solicitor 
for  (Navy  Department,  rate  of  compen- 
sation, 24& 

Treasury    department,     compensation     of 
temporary  employees  in  auditor's  office, 
S08 
Watchmen,  salary,  274 

FUBLIO  PARKS 

Highways  in  parks  not  placed  under  con- 
trol of  Secretary  of  Agriculture  by  fed- 
eral highway  act,  96-90 

Hot  Springs  Reservation,  name  changed  to 
Hot  Springs  National  Park,  276 

Permits  to  use  water  in  public  parks,  333- 
334 

Police   force,   aditional   compensation.   275 

Sufficiency  of  designation  of  lieu  lands, 
728  note 

Withdrawal  of  lands  by  state  from  selec- 
tion,  728  note 


FUBLIO  FRIHTINO 

Advancements  to  public  printer  on  ac- 
count of  work  for  departments,  277 

Annual  and  special  reports  of  depart- 
ments, tenoporary  discontinuance  of 
printing,  277" 

Bureau  of  Engraving  and  Printing 
Illustrations    for    memorial    addresses, 

277 
Profits  of  work,  disposition  of,  277 

Departmental  reports,  temporary  discon* 
tinuance  of  printing,  277 

Departmental  work,  advancements  to  pub- 
lic printer  on  account  of  cost,  277 

Illustrations  for  bound  copies  of  me- 
morial addresses,  277 

Pan-American  Union  bulletins,  authority 
to  print,  286 

FITBflO    FBOFERTY,    BXJII.DINOS 
AND  OROUNB8 

Superintendent  of  capltol  buildings  and 
grounds,  title  changed  to  Ardhitect  of 
the  Capitol,  278 

FITBLIO  UTILITIES 

Income  derived  by  state,  territory,  etc., 
from  public  utilities  not  taxable,  I^ 

Income  derived  from  public  utility  con- 
structed under  contract  with  state,  ter- 
ritory, .etc.,  as  taxable,  195 

Rates  fixed  by  state  commission,  injunc- 
tion  against  enforcement,   570  note 

QUARANTINE 

See  Health  and  Quabantine 

QUtETINO  TITUB 

Amoimt  in  controversy,  571  note 

QUORUM 

Executive  committee  of  central  committee 
of  American  National  Red  Cross,  18-19 

RADIO  COMMUNICATION 

Construction  of  station  in  Porto  Rico,  ac- 
quisition of  site,  249 

RADIO  STATIONS 

See  Navy 

RAILROADS 

See  Alaska;  Cbmetebirs;  Federal  C6n- 
TBOL  OF  Transportation;  Hiohwats; 
Interstate  Oommbrcb  Act 

Arbitration  of  controversies  with  railway 
employees,  646  note 

Army  officers,  right  to  special  rates,  728 
note 

Oars,  allotment  as  preference,  511  note 

Coal,  transportation  by  road  interested  in 
mine  prohibited.  508  note 

Consolidation,  right  to  claims  of  consoli- 
dated companies  against  government, 
403  note 

Federal  control,  see  Federal  control  of 
transportation 

Government  transportation,  special  rates, 
728  note 
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RAII«ROADS  --{Confd) 

Hours  of  service  of  employees,  752  note 
Injuries  to  employees 
Agreements   for  exemption    from   liabil- 
ity, 761  note 
AseFumption  of  risk  of  employment,  747 

note 
Construction  of  statutes,  734  note 
Contributory    negligence     of     employee, 

746  note 
Damages,  644  note 

Employer    engaged    in    interstate    com- 
merce, 735  note 
Employers'    liability    act,    liability    im- 
posed by,  734  note 
Limitation  of  actions,  751  note 
Safety  appliance  act,   liability   imposed 

by,  734  note 
Survival  of  right  of  action,  752  note 
Venue,  753  note 
Labor  adjustment  board,  effect  on  boards 

created  by  prior  act,  531  note 
Mining  companies,  ownership  of  Ptock  by 
railroad  company  prohibited,  608  note 
National  cemeteries,  railroads  in,  pro- 
hibited, 17 
Personal  injuries  to  employees,  729  note 
Preferences,    see    Interstate    Commerce 

Act 
Property    acquired    from    United    States, 
permission  to  transfer  to  state  highway 
department,  100 
Safet}r  appliances  and  equipment 

Action  by  injured  employee,  729  note 
AgBumption  of  risk,  employees  injured  by 

noncomplying  cars,  730  note 
Automatic  couplers  and  brakes,  carriers 
engaged    in   interstate   commerce,    731 
note 
Aut<xnatic  coupling  and  uncoupling  ap- 
paratus, 729  note 
Civil  actions  arising  out  of  violation  of 

law,  730  note 
Duty  to  equip  and  maintain  equipment 

as  absolute,  729  note 
Equipment  required   by  "  Safety  Appli- 
ance Act  of  1910  "  732  note 
Grab  irons,  etc.,  730  note 
Hauling  defective  cars  for  necessary  re- 
pairs, 732  note 
Locomotives,  safety  of  boilers,  733  note 
Penalty  for  violations  of  law,  732  note 
Switching  operations,  729  note 
•Schedules,  see  Interstate  Commerce  Act 
Stamp  taxes  on  passage  tickets,  208 
Tax  on  tickets  and  mileage  books,  refund- 
ing tax  on  unpaid  portion,  184 

RECEIPTS 

Estimate  of  governments  receipts,  see  Na- 
tional Budget  System 

BECETVERS 

Appeal  from  order  appointing  receiver,  601 

note 
Income  tax,  liability  for  distributing  assets 

before  maturity  of  tax,  403  note 
State  law  as  governing  in  management  of 

property,  597  note 


RECEIVERS  -^ {Cont'd) 

Title  of  receiver  as  subject  to  prior  liens. 
et«.,  under  laws  of  state,  597  note 

Voluntary  bankruptcy  proceedings  by  cor- 
poration in  hands  of  receiver,  349  note 

RECLAMATION 

See  Waters 

RECOGNIZAKCE 

Government  bonds,  deposit  in  lieu  of  sure- 
ties authorized,  301 

RECORDS 

Destruction  of  public  records,  indictment. 
700  note 

RECTIFICATIOir 

See  Tax  on  Beverages 

RED  CROSS 

See  American  National  Red  Cross 


Proceeding  to  enforce  future  trading  act.  9 

REIKDEER 

Appropriation  for  support  of  reindeer  sta- 
tions in  Alaska,  13 

Sale  of  government  owned  reindeer  in 
Alaska,  disposal  of  proceeds,  13 


Action  at  law  not  barred  by  release,  623 
note 

REUGIOirS  UBERTT 

Constitutional  provision  not  limitation  on 
states,  836  note 

REUOIOUS  ORGANIZATIONS 

Exemption  from  special  tax  on  proprietors 
of  theaters,  etc.,  197 

Gifts  or  bequests  exempt  from  estate  tax, 
178 

Public  performances  for  benefit  of,  exemp- 
tion from  admission  tax,  191 

REMOVAL  OF  CAUSES 

Amount  in  controversy 
Allegation  as  to  value,  586  note 
Equitable  relief,  suits  for,  586  note 
Original   jurisdiction    of   district   court, 

585-586  note 
Showing  amount  in  dispute,  586  note 

Assessment  under  road  law,  proceeding  to 
collect,  a»  removaUe,  583  note 

Bond,  time  of  filing,  590  note 

Causes  removable,  see  Suits  removable, 
infra 

Citizenship,  see  Diverse  citizenship,  infra 

Construction  of  removal  acts,  583  note 

Courts  to  and  from  whidi  suit  is  removable, 
584-585  note 

Dismissal  of  suit, 

Equity  rules,  application,  594  note 
Procedure  for  dismissal,  594  note 
Suit  or  controversy  not  properly  withii: 
federal  jurisdiction,  594  note 
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REMOVAI.  OF  CAUSES— (Cofit'd) 

Diverse  citizenship 

Citizenehip  as  jurisdictional  element,  587 

note 
Corporations,  588  note 
Counties  recognized  as  corporations,  588 

note 
Fraudulent .  joinder    of   defendants,    588 

note 
Petition    for   removal,   averments   as    to 

citizenship,  591  note 
Same  as  requirement  for  original  juris- 
diction, 588  note 
State  as  citizen,  587  note 
State  as  real  party  in  interest,  587  note 
Suits  under  constitution,  laws  or  treaties 
of    United    States,    citizenship    imma- 
terial, 586  note 
Effect  of  removal,  583  note 
Employer's    liability   act,   removability   of 

cases  arising  under,  587  note 
Federal  court  as  acquiring  jurisdiction  on 

filing  of  petition,  591  note 
Federal  question 

Citizenship  inunaterial,  586  note 
Necessity  of  showing  by  record,  580  note 
Nonfederal  united  with  federal  question, 

586  note 
Person  entitled  to  remove  suit,  688  note 
Petition    for   removal,   averments   as   to 

federal  question,  591  note 
Pleading  required  to  show  federal  ques- 
tion, 586  note 
Removability  in  general,  586  note 
Jurisdiction  of  state  court  lost  on  filing  of 

petition,  591  npte 
Mandamus  proceedings,  584  note 
Original  jurisdiction   in   district   court   as 

essential  to  right,  584  note 
Persons  entitled  to  remove  suit,  588  note 
Petition 

Amendment,  591  note,  594  note,  623  note 
Citizenship,  averments  as  to,  591  note 
Effect  of  filing  petition,  591  note 
Federal  question,  averments   as  to,  591 

note 
Jurisdictional  averments,  591  note 
Nature  of  petition,  591  note 
Necessity  of  petition,  590  note 
Time  of  filing,  590  note 
Procedure  after  removal,  595  note 
Procedure  for  removal 

Bond,  time  for  filing,  590  note 
Citizenship,  averment  in  petition,  591  note 
Federal  question,  averment   in  petition, 

591  note 
Jurisdiction   acquired   by   federal   court, 

591  note 
Jurisdictional  averments  in  petition,  591 

note 
Jurisdiction  lost  by  state  court,  591  note 
Petition  for  removal,  590-^591  note 
Stipulation  and  consent,  removal  by,  591 

note 
Time  for  filing  petition  and  bonds,  590 

note 
Time  to  plead  in  federal  court,  591  note 
Time  to  plead  in  various  states,  590  note 


BEMOVAXi  OF  CAUSES  --{Cont'd) 

Hemand 
Amendment  of  petition  for  removal,  594 

note 
Doubt  as  to  jurisdiction,  694  note 
Ciround  for  remand.  594  note 
Order  not  reviewable,  589  note 
Procedure  for  remand,  595  note 
State    court    without    jurisdiction,    594 

note 
Waiver    or    amendment    of    defects,  594 

note 
Want  of  jurisdiction,  594  note 
Removable  suits,  see  Suits  removable,  infra 
Right  of  removal  as  statutory,  683  note 
Separable  controversy 

Indispensable  party,  588  note 
Misjoinder  of  parties,  588  note 
Multifariousness,  588  note 
Principal  and  surety,  actions  againnt.  588 

note 
Test  of  separability,  588  note 
Service  of  process  after  removal,  645  note 
State  court  as  losing  jurisdiction  on  filing 

of  petition,  591  note 
Stipulation  and  consent,  removal  by,   591 

note 
Suits  removable 
Corporation   acting  as  agent  of  United 

States,  586  note 
Doubt  as  to  jurisdiction,  584  note 
Emergency  fleet  corporation,  actions  by 

or  against,  586  note 
Federal     corporations,     actions     by     or 

against,  580  note 
Federal    employer's    liability    act,    cases 

arising  under,  587  note 
Federal    question,    suits    involving,    586 

note 
Federal    reserve    bank,    actions    by    or 

against,  586  note 
Mandamus  proceedings,  584  note 
Original  jurisdiction  "  by  this  title,"  583 

note 
Proceedings  under  state  road  law  to  col- 
lect assessment,  583  note 
Revenue  officers,  suits  and  prosecutions 

against,  592  note 
Suits  under  constitution,  laws  or  treaties, 

686  note 
Waiver  of  right  of  removal,  683  note 

RENT  REGUULTION  IN  DISTRICT  OF 
COLUMBIA 

Actions  by  commission  for  excess  charges, 
continuation  of  proceedings  pending  at 
termination  of  act,  52 
Apartment  building,  portion  not  rental 
property  within  meaning  of  act,  when, 
51 
Attorney  general 

Continuation   of   proceedings   to   recover 

excess  charges  pending  at  termination 

of  act,  52 

Continuing  appointment   of  attorney  of 

commission   after  termination   of   act, 

52  .      jg_; 
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RENT  REGITLATION  IN  DISTRICT  OF 
COLUMBIA  ^{Cont'd) 
Attorney  general — {Confd) 

Termination  of  act  as  affecting  author- 
ity to  prosecute  violations  previously 
committed,  52 
Commissioner's    decision,    finality    in    ab- 
sence of  appeal,  437  note 
Constitutionality   of   an ti profiteering  reso- 
lution, 437  note 
Definition  of  "  rental  property,"  51 
Duration  of  act  extended,  51 
Excess  rentals 
Judgment  against  tenant  including  ex- 
cess   rentall,    motion    by    landlord    to 
vacate,  52 
Judgment  against  tenant   including  ex- 
cess rentals  void  as  to  excess,  52 
Penalty  for  excess  charges,  how  avoided. 

52 
Recovery,    continuation    of    proceedings 

pending  at  termination  of  act,  52 
Return  of  excess  by  landlord  to  tenant, 
effect  on  landlord's  liability,  52 
Hotel,  portion  not  rentaJ  property  within 

meaning  of  act,  when,  51 
Judgment  against  tenant  including  excess 

charges,  see  Excess  rentals,  infra 
Landlords,    avoiding    penalty    for    excess 

charges,  52 
Operation  of  act  not  affected  by  termina- 
tion of  war,  315 
Penalty  for  excess  charges,  how  avoided,  52 
Prosecution    after    termination    of    act    of 

violations   previously   committed,    52 
Prospective  operation  of  act,  437  note 
Rental  property 

Building  used  by  tenant  exclusively  for 
business    purposes     other    than     sub- 
letting   not    rental    property    within 
meaning  of  fact,  51 
Definition,  51 

Grarage  not  rental  property  within  mean- 
ing of  act,  51 
Part  of  building  used  by  tenant    exclu- 
sively for  business  purposes  other  than 
subletting  not  rental  property  within 
meaning  of  act,  51 
Portion  of  hotel  or  apartment  building 
not  used  for  subcontracting  for  living 
accommodations,  61 
Warehouse   not   rental   property   within 
meaning  of  act,  51 
Rent  commission 

Actions  to  recover  excess  charges,   con- 
tinuation   of    proceedings   pending    at 
termination  of  act,  52 
Agents   of   commission,   appointment,   51 
Appointment  of  officers  and  employees  of 

commission,  51 
Attorney,  not  under   civil   service  rules, 
51 

Aittorney's  duties,  51 
Attorney's  salary,  51 
Attorney  to  be  appodnted  by  commission, 

51 
Books  of  reference,  expenditures  for,  51 


RENT  RE01TI.ATI0N  IN  DISTRICT  OF 
COI.UMBIA  -- {Cont'd) 
Rent  commission  —  ( Confd ) 

Civil  service  laws  applicable  to  axypoint- 

ment  of  officers  and  employees,  51 
Commissioners'  salaries,  51 
Employees  of  commission,  appointment, 

51 
Expenditures  by  commission,  51 
Furniture,  expenditures  for,  51 
Law  books,  expenditures  for,  51 
Office  equipment,  espenditures  for,  51 
Officers  of  commission,  appointment,   51 
Periodicals,  expenditures  for,  51 
Printing,  expenditures  for,  51 
Removal  of  officers  and  employees,  51 
Salary  of  attorney  for  commission,   51 
Salary  of  secretary  of  commission,  51 
Secretary  not  under  cavil  service  rules, 

51 
Secretary   to   be  appointed   by  commis- 
sion 
Stationery,  expenditures  for,  51 
Supplies,  expenditures  for,  51 
Telegrams,  expenditiires  for,  51 
Telephones,  expenditures  for,  51 
Violation   of    orders,   q[>ro6eciition    after 

termination  of  act,  6^ 
Vouohers  for  expenditures,  51 
Termination  of  aot 
Attorney  of  commission,  continuation  in 

ofiice  after  termination  of  act,  52 
Pending    proceedings    imder    act,    how 

prosecuted,  52 
Rights   and   dbUgations    under    act   ac- 
crued  prior   to  termination,   enfort"«- 
ment,   52 
Violations     of     aot     comanitted     before 

termination,  how  prosecuted,  52 
Time  of  taking  effect  of  amendment,  52 
ViolwtioDS     of     act>    prosecution     after 
termination  of  ikct,  52 

REPUSVIN 

Bond  for  property  seized  for  violation  of 
Hquor  law,  760  note 

RESERVATIONS 

Crimes  on  government  reservations,  juris- 
diction, 709  note 

(Highways  in  Indian  reservations,  Secre- 
tary of  Agriculture  to  cooperate  with 
Secretary  of  Interior  in  constructing,  96 

Highways  in  military  or  naval  reserva- 
tions not  placed  under  control  of  Secre- 
tary of  Agriculture  by  Federal  High- 
way Aot,  95-9d 

RESERVE  BANKS 

See  Fedekal  Reserve  Banks 

REVENIJE 

See  Customs  Duties;  General  Account- 
ing; Offick;  Income  Tax;  Internal 
Revenue;  Tax  on  Beverages;  Tobacco 
Tax;  War  Profits  and  Express  Prof- 
its Tax 

Aid  and  information  to  congressional  com- 
mittees, duty  of  bureau  of  budget  to  give, 
60 
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BE  VENTTE  —(Cont'd) 

Definition  of  terms   used   in   Kevenue  Act 
"Collector,"  122 

Commissioner,"  122 

Corporation,"  122 
"Domestic,"  122 
"  Foreign,"   122 

Government  contract,"  122 

Military  or  naval  forces  of  the  United 

States,"  122 
"Person,"  122 
"  Secretary,"  122 
"Taxpayer,"  122 
"  United  States,"  122 
Resisting  revenue  officer,  criminal  offense, 
698  note 

REVENtTE  ACT  OF  1921 
See  Internal  Revenue 

REVIVAI. 

See  Abatement  and  Revival 

RIGHT  TO  BEAR  ARMS 

See  Bearing  Arms 

RIVERS,  HARBORS  AND  CANALS 

See  Waters 

Anchorage  grounds,  failure  of  war  depart- 
ment to  define,  765  note 
Bayou  Cocodrie 

Declaration  of  nonnavigability,  279 
ReHervation  of  right  to  amend  or  repeal 
declaration  of  nonnavigability,  280 
Bridges  over  navigable  waters 
Approval  by  war  department,  765  note 
Contract  to  remove  collapsed   pier,   76"> 

note 
Municipality  'liable  for  failure  to  open 

draw,  765  note 
Piles  obstructing  navigation,  765  note 
Colorado  River 

Apportionment   of   waters,    compact   he- 

tween  states  authorized,  280 
Name  of  Grand  River  changed  to,  280 
Deposit    of  "  refuse  "  on  banks  of  naviga- 
ble waters,  763  note 
Grand  River 

Name  changed  to  Colorado  River,  280 
Preservation    of    rights    existing    under 
former  name,  280 
Harbor  lines,  authority  of  congress  to  es- 
tablish, 763  note 
Improvements 

Condemnation  proceedings,  760-762  note 
Contract    binding    government    to    pay 
more   than  amount  appropriated,   762 
note 
Petition    in    condemnation    proceedings, 
sufficiency,  765  note 
Navigability 

Bayou   Cocodrie    declared    nonnavigable, 

279-280 
Determination,  760  note 
Platte  River  declared  nonnavigable,  279 
Reservation  of  right  to  amend  or  repeal 

declaration  of  navigability,  2S() 
Reservation  of  right  to  amend  or  repeal 
declaration  of  nonnavigability,  270 


RIVERS,  HARBORS  AND   CANAUS - 

[Cont'd) 
Obstruction 

Bridges  obstructing  navigation,  765  note 
Crane  projecting  beyond  edge  of  wharf, 

763  note 
evidence  required  to  sustain  conviction, 

763  note 
Persons  entitled  to  complain,  763  note 
Refuse    from    refining   of    petroleum    as 

obstruction,  762  note 
Sunken  or  anchored  vessels,  etc.,  764  note 
Platte  River 

Declaration  of  nonnavigability,  279 
Reservation  of  right  to  amend  or  repeal 

declaration  of  nonnavigability,  279 

ROADS 

See  Highways 

ROOF  GARDEN 

Tax  on  roof  performances,  191 

RUBCANIA 

Envoy  extraordinary   and  minister   pleni- 
potentiary, salary,  46 


Tax    on    sales    for    future    delivery,    see 

PUTUBE  THADIITG  ACT 

SAILORS 

See  Seamen 


Federal  judges'  salaries  subject  to  income 
tax.  133-134 

President's  salary  subject  to  income  tax, 
133-134 

Public  officers'  and  employees*  salaries  sub- 
ject to  income  tax,  133-134 

Taxable  income  generally,  133-134 

SALES 

"  Contract  of  sale  "  defined  by  future  trad- 
ing act,  5-6 

SAIiVADOR 

Acquisition  of  legation  buildings  and 
grounds,  appropriation,  48 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

SAI.VAGE 

Admiralty  jurisdiction,  579  note 

Computation  of  award,  766  note 

Evidence  considered  in  making  award,  76f5 

note 
Government    owned    vessels,    services    be- 
tween, 767  note 
Members  of  crew,  right  to  salvage,  767  note 
Modification  of  decree  on  appeal,  641  note 
Right  to  award,  vessels  traveling  in  com- 
pany, 766  note 
Salvage  service,  what  constitutes,  766  note 

SCHOOL  I^ANDS 

See  Public  Lands 

SOIENnFIO  ORGANIZATIONS 

Gifts  or  Ijequests  for  scientific  purposes 
exempt  from  estate  tax,  178 
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SEAI.8 

General  accounting  office,  comptroller  gen- 
eral authorized  to  adopt  seal,  61 


Desertion,  770 

Discharge 

Approval  of  consul,  770  note 
Consent  to  discharge,  770  note 
Justification  for  discharge,  770  note 
Mode  of  discharge,  769  note 
What  constitutes  discharge,  770  note 

Disease  contracted  by  fault  of  seaman,  770 
note 

Diseased  alien  seamen,  expenses  of  treat- 
ment in  hospitals,  282,  282  note 

Duration  of  voyage,  extension,  768  note 

Duties   imposed  on  ship  and  seamen,   768 
note 

Master's    authority    to    employ    and    dis- 
charge, 767  note 

Personal  injuries,  fellow  servants,  769  note 

Protection  and  relief 
Discharge,  770  note 
Illness,  return  to  home  port,  770  note 
Unseaworthy  vessel,  ground  for   refusal 
to  serve,  769  note 

Shipping  articles 
Oonstruction,  767  note 
Duration  of  voyage,  767  note 
Requirements  of  articles,  767  note 

Wages 

Coastwise  trade,  768  note 
Fishermen's  wages,  769  note 
Half  wages,  right  to,  769  note 
Illness  as  affecting  right  to  wages,  760 

note 
Belease  by  seamen,  effect,  769  note 
Settlement  of  disputes  as  to  wages,  769 

note 
Time  of  payment,  768  note 

Wards  of  court,  768  note 

8EAB0H  AND  SEIZURE 

Affidavit  to  support  warrant,  420  note 
Aliens,  right  to  protection,  837  note 
Compulsory     production     of     books     and 

papers,  899 
Constitutional  provision  not  limitation  on 

states,  837  note 
Criminal    cases,    restriction    on    constitu- 
tional provision,  837  note 
Limitation  on  official  acts  only,  837  note 
Night  search,  authority,  420  note 
Probable  cause  for  search  warrant,  420  note 
Reasonableness  of  search  a  judicial   ques- 
tion, 837  note 
Search  of  person  as  incident  of  arrest.  838 

note 
Search  warrants 

Affidavit,  requirements,  420  note 
Description  of  place  to  be  searched,  420 

note 
Name  of  accused,  statement  in  affidavit. 

420  note 
Probable  cause,  420  note 
Search  at  night,  420  note 
Secret  taking,  838  note  • 


SEABOH  AND  SEIZURE —(Conrrf) 
Unreasonable    searches    and    seizures    pro- 
hibited, 837  note 
U«e    of   papers   or    property    illegallv    ob- 
tained as  evidence,  839  note 
Warrant,  necessity,  838  note 

SEARCH  WARRANTS 

See  Seabch  akd  Seizure 

SECRETARY  OF  AGRICULTURE 

"  Contract  markets,"  designation  under 
future  trading  act,  6-8 

Designation  of  "  contract  markets  "  under 
future  trading  act,  6 

Director  of  war  finance  corporation,  ap- 
pointment by  joint   resolution,   27 

Federal  aid  roads,  powers  and  duties  of 
secretary  respecting,  95  et  seq. 

Future  trading  act,  miscellaneous  powers 
under,  10-11 

Highways,  powers  under   federal  highway 

act,  95  et  seq. 
Investigation  of  market  conditions  of  grain, 

grain  products,  etc.,   10 
Investigation   of   operations   of   boards   of 

trade,  10 
Member  of  commission  for  enforcement  of 

future  trading  act,  8 
Packers  and  stockyards  act,  power  luder. 

see  Packers;   Stocky akds 
Perishable   farm   products   received    in    in- 
terest commerce,  certificates  as  to  qualitv 

and  condition,  3 
Powers  of  council  of  national  defense  over 

highways    transferred    to    Secretary    of 

Apiculture,  95-96 
Reports,  market  conditions  of  grain,  grain 

products,  etc.,  10 
Statistics  gathered  from  investigations  of 

boards  of  trade,  publication,  10 

SECRETARY  OF  COMMIERCE 

Assistant  director  of  coast  and  geodetir 
survey,  designation   by  secretary.  23 

Immigration  law,  duties  under,  107 

Memlier  of  commission  for  enforcement  of 
future  trading  act,  8 

Suspension  of  work  in  census  offitn;,  18 

SECRETARY  OF  IITTERIOR 

Hospitals  in  Alaska,  power  to  prescrilie  r<»n- 

sonaMe  charges,   13 
Judicial  review  of  official  acts,  470  note 

SECRETARY  OF  UkBOR 

Immigration  law,  duties  under,  107 
Supervision  of  children's  bureau  in  admin- 
istering maternity  and  infancy  act,  93- 
94 

SECRETARY  OF  NAVY 

Fisheries  in  Pearl  Harbor,  I.sland  of  Oahu, 
Hawaii,  purchase  or  condemnation,  72 

Menil)er  of  commission  to  recommend 
memorials,  etc..  in  Arlington  ^^emorial 
Amphitheater,   16 
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8ECBETART  OF  STATE 

Constitutional    amendments,    duty   of    sec- 
retary to  prodaim,  781  note 
Immigration  ]aw,  duties  under,  107 

SECBETART  OF  TBEASURT 

Ascertainment  and  proclamation  of  value 
of  foreign  coins,  42-43 

Certifying  state  appropriations  for  ma- 
ternity and  infancy,  92-93 

Deposit  of  goyernment  funds  in  land 
banks,  4 

Director  of  war  finance  corporation,  ap- 
pointment by  joint  resolution,  27 

Division  of  bookkeeping  and  warrants,  duty 
of  compiling  estimates  transferred  to 
bureku  of  budget,  69-60 

Dumping  investigations,  publication  of 
findings,  37 

Hospitals,  additional  facilities,  supervi- 
sion of  work,  104 

Regulations  for  collecting  tax  on  sales  of 
grain  for  future  delivery,  publication,  9 

Regulations  relating  to  importers,  440  note 

Tax  on  sales  of  grain  for  future  delivery, 
authority  to  prescribe  mode  of  collec- 
tion, 9 

Undersecretary,  creation  of  office,  308 

SECRETARY  OF  WAR 

Claims  for  property  destroyed  or  injured 
in  military  service,  examination  and  ad- 
justment, 22 

Highways,  aid  in  construction,  96,  31  o 

Member  of  commission  to  recommend 
memorials,  etc,  in  Arlington  Memorial 
Amphitheater,  16 

Riding  horses  suitable  for  army,  acceptance 
of  donations  to  encourage  breeding,  320 

SEDITIOUS  COMSPIRAOT 

Forcible  resistance,  689  note 
Indictment,  689  note 
Overt  act,  689  note 

Violation  of  selective  service  act  and  es- 
pionage act,  689  note 

SELECTIVE  DRAFT 

Aliens  declaring  intention  to  become  cit- 
izens,' withdrawal  of  declaration,  809 
note 

Bonus  under  state  law,  rejection  at  mobil- 
ization camp  as  defeating  right,  804  note 

Conspiracy  to  violate  act,   689  note 

Conspiracy  to  violate  draft  laws,  804  note 

"Court  martial,  jurisdiction  to  try  draft 
evader,    805    note 

Draft  board,  review  of  work  of  board,  805 
note 

Evasion  of  draft,  jurisdiction  of  court- 
martial  to  try  evader,  805  note 

Exemptions 
Certificate  of  conditional  exemption,  re- 
vocation, 804  note 
Effect  of  claiming  exemption,  804  note 
Habeas   corpus   to  enforce   right   of   ex- 
emption, 804  note 
Industrial  exemption,  804  note 

Houses  of  ill  fame  near  camps,  806  note 


SELECTIVE  DRAFT— ((7one'(2) 

Induction  into  military  service,  804  note 

Intoxicating  liquors,  prohibiting  sales  to 
soldiers,  805  note 

Keeping  house  of  ill  fame  in  violation  of 
act,  keeper  of  house  as  principal,  710 
note 

Obstruction  of  draft  as  ground  for  dis- 
barment of  attorney,  8(H  note 

Offenses,  805  note 
Offenses  against  draft  law  not  affected  by 
declaration  terminating  war  with  Ger- 
many, 69-70 

Punishment  of  offenses  imder  draft  act  not 
affected  hy  termination  of  war,  316 

Questionnaire,  see  Registration,  infra 

Registration 
Notice  of  induction,  computing  time  for 

giving,  804  note 
Notice  to  appear  for  examination,  804 
note 

Questionnaire,  knowledge  of  rules  gov- 
erning, 804  note 

SELF-INCRIMINATION 

See  Cbiminal  Law 

SENATE 

See  CoNOBEBS 

SERBS,  CROATS  AND  SLOVENES 

Acquisition  of  legation  or  consular  build- 
ings and  grounds  at  Belgrade,  appro- 
priation, 48 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

SERVICE  OF  PROCESS 

See  Pbocesb 

SHEPPARD-TOWNER  ACT 

See  Health  and  Quabantinb 


Annual  occupation  tax,  197 

SHIPPING  AND  NAVIGATION 

See  Admiralty;    Collisions;   Seamen 
Appliances,    suspension    of    rules    by    war 

regulations,  770  note 
Bills  of  health  for  vessels  bound  for  ports 

of  the  United  States,  its  possessions  or 

dependencies,  90 
Collisions  between  vessels,  see  Collisions 
Discontinuance  of  carriage  by  water,   534 

note 
Emergency  Fleet  corporation 

Actions*  against    corporation,    775,    776 
note 

Compensation   of  officers  and  employees 
limited,   285 

Construction     contracts,     provision     for 
compensation   of   contractors,  285 

Construction    of   vessels,    new   contracts 
or  work   prohibited,  284-285 

Expenses  for  year  ending  June  30,  1922, 
sources  of  payment.  284-285 

Jurisdiction  of  actions  against  corpora- 
tion, 776  note 
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SHIPPING        AND        NAVIGATION  — 

{Oant*d) 
Emergency  Fleet  corporation — {Cont'd) 
Printing,    further    expenses   for   prohib- 
ited, 285 
Rent  of  buildings  in  District  of  Colum- 
bia, 286 
Government     owned      ye86elfi>     exemption 

from  arrest,  778  note 
Lien   for   necessaries 
Account  admitted  or  paid  in  part,  col- 
lection under  admiralty  lien,  774  note 
Charterer's  authority  to  bind  vessel,  774 
note 
Lien  for  necessaries 
Coal  as  necessary,  772  note 
■Construction  work,  773  note 
Credit  given  to  vessel,  773  note 
Gasoline  as  necessary,  772  note 
Identity  of  vessel  lost,  77d  note 
Managing  officer  of  corporation,  author- 
ity to  oind  vessel,  774  note 
Master's  authority  to  bind  vessel,  774 

note 
Persons  entitled  to  liens,  772  note 
Repairs  and  supplies,  770  note 
Repairs  on  boat  under  charter,  773  note 
Restaurant  supplies  as  necessaries,  772 

note 
State  laws  supersede^,  774  note 
Waiver  of  lien,  774  note 
What  constitutes  necessaries,  772   note 
Medals  of  merit  to  personnel  of  merchant 
marine 
Acts   done   during   war  with   Germany, 

284^ 
Additional  bar  or  other  emblem  for  ad- 
ditional deeds  of  service,  284 
Deceased  persons,  medals  issued  to  rep- 
resentatives, 284 
Design  of  medal,  28^284    . 
One  person  entitled  to  one  medal  only, 

284 
Period  of  issue,  284 
Presentation    by   President   but   not   in 

name  of  Congress,  283-284 
Rules    andl    regulations.    President    au- 
thorized to  make,  284 
Successive  deeds  of  service,  how  recog- 
nized, 284 
Mutiny   on   shipboard,   attempt   to   incite, 

710  note 
Negligence   of   unlicensed    officer,   liability 

of  shipowner,  670  note 
Quarantine,    fees    imposed    on    vessels,   90 
Registry     of    vessels,    vessels    purchased, 
chartered  or  leased  from  shipping  board, 
775  note 
Shipping   board,   see   United   States   ship- 
ping board,  infra 
Shipping   board,   compensation    of   officers 

and  employees  limited,  285 
Stamp  taxes  on  passage  tickets,  208 
United  States  Shiping  Board 

See  Emergency  fleet  corporation,  aupra 
Creation,   775  note 
Functions  of  board,  776  note 
Regifttry     of     vessels     purchased     from 
board,  775  note 


8HIPPINO        AND        NAVIGATION » 

{Cont'd) 

United  States  Shipping  BotiTd'— {Cont'd) 
Shipping  'board  as  governmental  agency, 
776  note 

Workmen's  compensation  acts  not  applica- 
ble to  injuries  within  admiralty  juris- 
diction, 643  note 

SHIPPING  BOARD 

See  Shippiho  and  Navigation 

8IAM 

American  prisoners  in  6iam,  cost  of  main- 
tenance, 49 

Envoy  eactraordinary  and  minister  pleni- 
potentiary, salary,  46 

Interpreter  to  legation  and  consul  general, 
salary,  47 

SLAVES 

See  Involuntary  SEBvrruiffi 

SNUFF 

See  Tobacco  Tax 

SOFT  DRINKS 

See  Tax  on  Besverages 


SOLDIERS  AND  SAILORS  CIVIL  RE- 
LIEF ACT 

Act  as  exercise  of  war  power  of  congress, 

825  note 
Civilian   captain   of  transport  not   within 

protection  of  act,  779  note 
Computing  period  for  bringing  action,  779 

note 
Constitutionality  of  act,  779  note 
Default  judgments 

Affidavit  as  to  military  service,  time  for 
filing,  779  note 

Compliance  with  requirement  of  act,  779 
note 

Opening    default,    meritorious    defense, 
779  note 

Opening    default,    time    of    application, 
779  note 
Eviction    proceeding,   leave   of   court,   780 

note 
Induction  into  service  as  essential  to  ap- 
plication of  act,  779  note 
Secured   obligations   affected   by  act,   780 

note 
■Staying    action   on    contract,    interest    of 

soldier    extinguished    before    war,    779 

note 
Termination    of    military    service,    effect, 

779  note 

SOLDIERS*  HOMES 

Hospitals,  property  of  National  Home  for 
Disabled  Volunteer  Soldiers  not  avail- 
able for,  104 

Veterans'  bureau,  director  authorized  to 
utilize  facilities  of  homes,  323 

SORGHUM 

Tax  on  sales  for  future  delivery,  see 
FVruBB  Trading  Act 
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SOUTH  AMERICA 

Alien   resident   in    South  America   as   af- 
fected by  act  limiting  immigration,  107 

SOUTH  DAKOTA 

Boundary  waters,  agreements   with  other 
states  as  to  jurisdiction,  286 

SFAIN 

Ambassador    extraordinary    and    minister 
plenipotentiary,  salary,  46 

SPIRITS 

See  Tax  on  Bevebageb 

STAMP  TAXES 

Articles  requiring  stamps,  see  Instruments 

and  articles  requiring  stamps,  infra 
Assistant  treasurer   or  designated   deposi- 
tary, distribution  of  stamps  to,  205 
Bills  and  notes 
Amount  of  tax,  207 
Bank  notes  not  taxable,  207 
Notes   secured   by   obligation    of  United 
States  not  taxable,  207-208 
Bonds 
Amount  of  tax,  205-206 
Penal  bonds,  206-206 
Building  associations,  stamps  not  required 

on  stoeks  or  bonds,  209 
Capital  stock 
Agreements  to  sell  shares,  206 
Amount  of  tax,  206 
Certificate  without  face  value.  206 
Deposit  of  certificates  as  collateral  se- 
curity not  taxable,  206 
Evasion  or  attempt  to  evade  tax,  pen- 
alty,  206-207 
Original  issue,  206 

Penalty  for  failure  to  pay  tax,  206-207 
^ales  of  shares,  206 
Stamps  attached  to  stock  book  and  not 

to  certificates  on  original  issue,  206 
Stamps  placed  on  books  of  corporation 
when  books  are  only  evidence  of  trans- 
fer, 206 

Transfers  to  brokers  for  sale  not  tax- 
able, 206 

Certificates  in  exchange  for  stock  as  sub- 
ject  to   tax,    600  note 

Certificates  of  indebtedness,  amount  of 
tax,  206 

Checks   payable   otherwise   than    at   sight 

or  on  demand,  207 
Cleaning  used  stamps,  penalty,  204 
Collector  required  to  supply   stamps,  205 
Contracts  for  sale  of  grain 'for  future  de- 
livery, 9 

Conveyances  of  real  property,  208 

Corporate  bonds,  amount  of  tax,  205-200 

Customhouse  entries,  208 

Debentures,  amount  of  tax,  205-206 

Deeds   conveying  real    property,  208 

Distribution   of  stamps,  205 

District    of    Columbia,    securities,    stamps 

not  required,  203 
Drafts  payable  otherwise  than  at  sight  or 

on  demand,  207 


STAMP  TAXES— (Con f(i) 

Entry  for  withdrawal  of  goods  from  cus- 
toms  bonded   warehouse,   208 
Entry  of  goods  at  customhouse,  208 
Exemptions 
Bond   of   indemnity  required   to   secure 
pension,   allowance,  etc.,  from  United 
States,  203 
District    of    Columbia,    obli&rationg    of. 
203 

Foreign     governments,     obligations     of, 

203 
Government  bonds,  203 
Municipalities,  obligations  of,  203 
Notes   secured   by   obligation    of   United 

States,  207-208 
Obligations      of     government,      federal, 

state  or   foreign,   203 
States,  obligations  of,  203 
Stocks  and   bonds  of  cooperative  build- 
ing and  loan  associations,  203 
Territories,  obligations  of,  203 
United  States,  obligations  of,  203 
Foreign  government  bonds,  stamps  not  re- 
quired, 203 
Fraudulently  using  stamps  removed   from 
articles   requiring   to   be   stamped,   pen- 
alty, 204 

Fraudulent     removal      of     stamps      from 

stamped  articles,  penalty,  204 
Government   obligations,   federal,   state   or 

national,  stai^ps  not  required,  203 
Indemnity    ibond    to    secure    payment    of 

pension,  etc.,  stamps  not  required.  203 
Instruments  and  articles  requiring  stamps 

Bonds  generally,  20.5 

Certificates  in   exchange   for   stock,   500 
note 

Certificates  of  indebtedness.  2a5 
Checks  payable  otherwise  than  at  sight 

or  on  demand,  207 
Conveyances,   208  * 

Corporate   bonds   and   obligations,   205- 
206 

Debentures,  206 
Deeds,  208 

Drafts  payable  otherwise  than  at  sijrht 

or  on  demand,  207 
Entry    for    withdrawal    of    goods    from 

customs  bonded   warehouse,  208 
Entry  of  goods  at  customhouse.  208 
insurance  policies,  208 
Passage  tickets.  208 
Penal  bonds,     206 
Playing  cards  208 
Powers  of  attorney,  208 
Produce  sales  on  exchange,  207 
Promissory   not^s,   207 

Proxies    for    voting    at    corporate    elec- 
tions, 208 

Renewals  of  taxable  instruments,  206 
Stock  certificates,  206 

Stock   issued   in    payment   for   propertv 
504  note  '^ 

Temporary  bonds,  500  note 
Stock  transfers,  206 

Instruments  not  requiring  stamps,  see  Ex- 
emptions, 8upra 

Insurance   policies,    208 
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STAMP  TAJLEH --{Cont'd) 

Irrigation  companies,  stamps  not  required 

on  stocks  or  bonds,  203 
Loss  of  stamps  from  tax  paid  articles,  re- 
stamping,  221 
Municipal  bonds,  stamps  not  required,  203 
Note  without  stamps  as  evidence,  504  note 
Offenses 

Acceptance   of   instrument   without   full 

payment  of  tax,  204 
Failure  to  pay  tax  or  cancel  stamps,  204 
Forged  or  counterfeited  stamps,  fraudu- 
lent use  of,  204 
Fraudulently  removing  stamp  from  arti- 
cles required  to  be  stamped,  204 
Fraudulently  using  any  stamp  which  has 
been  removed  from  another  article,  204 
Issuing  instrument  without  full  payment 

of  tax,  204 
Making,  signing,  issuing  or  accepting  in- 
strument   without    payment    of    full 
amount  of  tax,  204 
Manufactured    articles    subject    to    tax 

without  full  payment,  204 
Penalty  for  tampering  with  stamped  in- 
struments, 204 
Possession   of   washed,    restored,   altered 

or  removed  stamps,  204 
Punishment   for   failure   to   pay   tax   or 

cancel  stamps,  204 
Restoring  or  cleaning  used  stamps,  204 
Signing  instrument  without  full  payment 

of  tax,  204 
Using    stamps    without   cancellation    or 
obliteration,  204 
Passage  tickets,  208 

Pension,   indemnity  bond  to  secure   allow- 
ance, not  required  to  be  stamped,  203 
Playing  cards,  208 

Postmasters,  distribution  of  stamps  to,  205 
Power  of  attorney,  208 
Produce,  sales  on  exchange,  207 
Promissory  notes,  see  Bills  and  notes,  supra 
Proxies  for   voting  at  corporate   election, 

208,  486  note 
Railroad  tickets,  208 
Recovery  of   tax   wrongfully   exacted,   501 

note 
Renewal    instruments  taxed  as  new   issue, 

206 
llestamping    tax    paid    goods    on    loss    of 

stamps,  221 
Restoring  used  stamps,  penalty,  204 
Stamps 

Assistant    treasurer    or    designated    de- 
positary, distribution  of  stamps  to.  205 
Cancellation  of  stamps,  method,  204 
Cancelling  used  stamps,  penalty  for  fail- 
ure, 204 

Collectors  required  to  furnish  stamps, 
205 

Distribution  of  stamps.  205 

Fraudulently  removing  stamps  from  in- 
strument or  package,  204 

Fraudulently  using  stamp  removed  from 
instrument  or  package,  204 


STAMP  TAXES— (Cont'd) 
Stamps  — {Cont'd) 

Having  possession  of  washed  or  restored 
stamps,  penalty,  204 

Postmasters,  distribution  of  stamps  to, 
205 

Preparation  of  stamps,  205 

Washing  or  restoring  used  stamps,  204 
State  bonds,  stamps  not  required,  203 
Tax  imposed  as  in  lieu  of  former  taxes,  203 
Temporary  bonds  as  subject  to  tax,  500  note 
Territorial  bonds,  stamps  not  required,  20S 
Things  requiring  stamps,  see  Instruments 

and  articles  requiring  stamps,  9upra 
Using  washed  or  restored  stamps,  penalty, 

204 
Washing  used  stamps,  penalty,  204 

STAKBARD  TIME 

See  Time 

STATE  DEPARTMENT 

Constitutional!  amendments,  proclamation 
by  secretary  of  state,  781  note 

War  Trade  Board  section  abolished  and 
clerks  transferred  to  Treasury  Depart- 
ment,  44-  45 

War  Trade  Section,  office  appliances  trans- 
ferred to  Treasury  Department,  65 

STATE  UkW  IN  FEBERAX  COURTS 

Admiralty  proceedings,  627  note 

Bailments,  627  note 

Bills  and  notes,  626  note 

Change  of  state  decisions,  625  note 

Commercial  paper,  626  note 

Common  law,  questions  of,  625  note 

Conflicting  decislon«  of  state  courts,  625 
note 

Constitutional  questions,  625  note 

Contracts,  construction,  626  note 

Corporations,  626  note 

Criminal  cases,  414  note 

Damages,  626  note 

Deeds,  626  note 

Evidence,  626  note 

Exemptions  from  taxation,  627  note 

Federal  questions,  625  note 

Guaranty  contracts,  626  note 

Leases,  626  note 

Limitation  of  actions,  626  note 

Local  cases,  625  note 

Mental  anguish  as  damages,  627  note 

Mortgages,  626  note 

Mimicipal  and  quasi  municipal  corpora- 
tions, 627  note 

Negligence,  627  note 

Personal  property,  sales,  etc.,  627  note 

Real  property,  title  and  incidents,  628  note 

Rules  of  property,  625  note 

Statutory  questions,  625  note 

Taxation.  627  note 

Telegraph  and  telephone  companies,  627 
note 

Unwritten  law,  questions  of,  625  note 

Water  rights,  628  note 

Wills,  628  note 

Witnesses,  626  note 
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STATE  FRAOTIOE 

See  Conformity  Act 

STATES 

Bonds  of  state  not  required  to  be  stamped, 

203 
Boundary    waters,    compacts    between    cer- 
tain states  as  to  jurisdiction  authorized. 

286 
Colors,  standards,  etc.,  of  national  guard 

used    in   war   with   Germany,   return   to 

states,  317 
Compact  between  certain  states  authorized 

for  apportionment  of  waters  of  Colorado 

river,  280 
Compacts  authorized  between  certain  states 

as  to  jurisdiction  over  boundary  watei-s. 

286 
Compacts    between    states,    relocating    and 

marking  old  boundary  line,  830  note 
Federal  aid   in   promotion   of  welfare  and 

hygiene    of    maternity    and    infancy,    90 

et  seq. 

Food  and  drugs  act  as  affecting  state  legis- 
lation, 444  note 

Gifts  or  l)equests  to  state,  exemption  from 
federal  estate  tax,  178 

Highway  construction,  loan  of  tractora  li> 
War  Department  to  states,  315 

Injunction  by  federal  court  against  en- 
forcement of  judgment  fraudulently  ob- 
tained in   state  court,  614  note 

Injunction  to  stay  proceedings  in  state 
courts,  614  note 

Judgment  of  state  court,  power  of  federal 
court  to  enjoin  enforcement,  614  note 

Jurisdiction  of  state  courts  over  injiiry  to 
federal  employees  in  Muscle  Shoals 
nitrate  plant,  826  note 

Maternity  and  infancy,  federal  aid  and 
cooperation  to  promote  welfare  and 
hygiene,  90  e^  seq 

Particular  states,  matters  relating  to,  se? 
various  states  enumerated  in  this  inde* 

Payment  of  federal  special  tax  not  to  alTe  t 
application  of  state  laws,   198 

Police  power  as  reserved  to  states,  84S  note 

Reimbursement  for  expeniies  in  eradicat- 
ing pink  bollworm,  4-5 

Reserved  powers.  819,  848  note 

Stamps  not  required  on  state  bonds.  203 

Stay  of  proceedings  in  state  courts,  614 
note 

Suits  against  state  officers.  849  note 

Suits  against  states,  admiralty  jurisdi.tion. 
848  note 

Telegraph  or  telephone  service  to  state  not 
taxable,  184 

Unconstitutional  statutes,  restraining  en- 
forcement, 618  note 

STATISTICS 

Powers  and  duties  of  bureau  of  statistics 
transferred  to  bureau  of  markets  and 
crop  estimates.  3 

STATUTE  OF  UMITATIONS 

Criminal  prosecution,  33 


Injuries  to  passengers,  781  note 

STIPUIJkTIONS 

Government  bonds,  deposit  in  lieu  of  sure- 
ties authorized,  301 

STOCKYARBS 

Acts  prohibited,  see  Unfair  and  discrimi- 
natory practices,  infra. 
Agent's  act  or  omission  as  chargeable  to 

principal,  30O 
Attorney  general  to  prosecute  violation  of 

law,  300 
Changes  in  rates  and  charges,  295 
Commerce 

Articles  considered  to  be   in   commerce, 
when,  290 

Definition,  289 

"  State  "  as  including  territory,  District 
of    Columbia,    possessions    of    United 
States,  and   foreign  nations,  290 
Complaints 

Damages,  order  by  secretary  to  pay,  297 

Dismissal  of  complaint,  297 

Form  of  complaint,  296 

Inquiries   by  secretary  on   own   motion. 

297 

Investigation  by  secretary  of  complaints 
by  agency  of  state  or  territory,  297 

Persons  entitled  to  make  complaints,  296 

State  agency  making  comprint,  investi- 
gation by  secretary,  297 

Territorial  agency  making  complaint,  in- 
vestigation by  secretary,  297 

Time  of  making  complaint,  296 

Unreasonable  rates  and  charges,   power 
of  secretary  to  remedy,  297-298 
Criminal  prosecution  for  violation  of  law 

relating  to  rates  and  charges,  296 
Dealers 

Agent's  act  or  omission  as  chargeable  to 
principal,  300 

Definition,  293 

Records,  duty  to  keep,  299 

Registration  of  persons  carrying  on  busi- 
ness at  stockvards,  294 
Deceptive    practices,    see   Unfair   and    dis- 
criminatory practices,  infra 
Definitions 

"  Commerce,"  289 

"Dealer,"  293 

"  Live  stock,"  289 

"  Live-stock  products,"  289 

"  Market  agency,"  293 

"  Meat  food  products,"  289 

"Person,"  289 

*'  SecreUry."  289 

"  Stockyard   owner,"   293 

"  Stockyard  services,"  293 
Discrimination,  see  Unfair  and  discrimina- 
tory practices,  infra 
Federal   trade  commission   laws  applicable 

to  stockyards,  300 
Federal   trade   commission,   power   not   af- 
fected by  packers  and  stockyards  act.  301 
Injunction  to  enforce  orders  of  secret-arv, 

299 
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STOCKYARDS  ^{Cont*d) 

Interstate    commerce    commission,    powers 
not  affected  by  packers  and  stockholders 
act,  300-301 
Laws  affecting  other  subjects,  application, 

300 
Live  stock  defined,  289 
Live-stock  products  defined,  289 
Market  agency 
Agent's  act  or  omission  as  chargeable  to 

principal,  300 
Definition,  293 
Duty    to    furnish    reasonable    stockyard 

services,  294 
Reasonable    regulations    and    practices, 

duty  to  establish  and  enforce,  296 
Records,  duty  to  keep,  299 
Registration  of  persons  carrying  on  busi- 
ness at  stockvard,  294 
Schedules  of  rates  and  charges,  posting 
and  filing,  294 
Meat  food  products  defined,  289 
Offenses,  see  Complaints,  supra 
Orders  of  Secretary 
Duration,  298-299 
Failure    to    obey    orders,    forfeiture    of 

money,  299 
Injunction  to  enforce  orders  of  secretary. 

299 
Laws  affecting  orders  of  interstate  com- 
merce commission,  applicability,  299 
Penalty  for  failure  to  obey  orders,  299 
Time  of  taking  effect,  298 
Packers  and   stockyards   act,  text  of  act, 

289  et  seq. 
Penalty  for   violation   of   law   relating   tc 

rates  and  charges,  296 
"  Person  "  as  including  corporations,  part- 
nerships, etc.,  289 
Place,  establishment,  or  facility  constitut- 
ing stockyards   within  meaning  of   act, 
294 
Provisions  of  act  as  affecting  proceedings 

under  other  specified  acts,  300 
Public  notice  of  stockyards  affected  by  act. 

294 
Rates  or  charges  for  stockyard  services 
Changes  in  rates  and  charges,  295 
Date    of    taking    effect,    schedule    must 

show,  295 
Discriminatory    rates,    power    of    secre- 
tary to  remedy,  298 
Discriminatory  rates  prohibited.  294 
Fine   or   imprisonment    for   violation    of 

law,  296 
Hearing  concerning   lawfulness   of   rates 

and  cliargcs,  295 
Penaltv  for  violation  of  law.  296 
Reasonable  rates  required,  294 
Rejection  of  scbedule  for  noncompliance 

with  law,  295 
Schedule  of  rates  and  charges,  form  and 

contents.  295 
Sc'hedule  of   rates   and   charges,   posting 

copies   in    stockyards.   294 
Sichedule  rates  as  binding.  295 
Unreasonable    rates   and    rliarges*,   power 
of  secretary  to  remedy,  297-298 


STOCKYARDS  ^{Cont'd) 
Records 

Duty  of  stockyard  owner,  market  agency 
and  dealer  to  keep  records,  299 

Penalty  for  failure  to  keep  records,  299 
Registration  of  market  agencies  at  stock- 
yards 

Penalty  for  noncompliance  with  require- 
ment, 294 

Requirement,   294 
Regulations  governing  service,  duty  to  es- 
tablish and  enforce.  296 
Schedules  of  rates  and  charges,  295 
Secretary  of  Agriculture 

See  Orders  of  secretary,  s^upra 

Cooperation     with    other    governmental 
agencies,  301 

Damages,   award   on   hearing  complaint. 
297 

Expenses  authori^^d,  301 

Hearing  concerning  lawf illness  of  rates 
and  charges,  295 

Investigation  of  complaints,  296  297 

Officers  and  employees,  power  to  appoint, 
remove,  and  fix  compensation.  301 

Orders    of    secretarv,    enforcement,    290, 
298-299 

Orders  of  secretarv,  operation  and  eTcct. 
298-299 

Orders,  power  to  make,  301 

Public  notice  of  stockyards   affected    bv 
act,  duty  to  give,  294 

Rates    and    charges,    power    concerning. 
297-298 

Registration     of     persons     engaged     in 
dockyards  business,  294 

Rules   and   regulations,   power  to  make, 
301 

Schedules  of  rates  and  charges,  refusal 
to  file,  295 
(Size  of  stockyard  as  affecting  application 

of  act,  294 
Stockyard  owners 

Agent's   act   or  omission   as   chargeable 
to  principal,  300 

Definition,  2^ 

Records,  duty  to  keep,  299 
Stockvard  services 

Definition.  2d3 

Duty  to  furnish  on  request,  204 

Rates  or  charges,  204-295 
Unfair  and   discriminatory  practices 

Prohibition,  208 

Remedy  for  unfair  practices,  etc.,  208 
Violation  of  law 

Complaint   against   offenders,   see    Com- 
plaints,  supra 

Criminal  prosecutions,  206 

Damages,    liability    to   persons    iniured. 
206 

Penalty,  296 

Proceedings  against  offenders,  see  Com- 
plaints, supra 

Prosecution  by  attorney  general,  300 

STREET  FAIRS 

Special  tax  imposed  on  street  fairs.  107 


Injunction  to  prevent  strike,  633-637  note 
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SUPREME  OOUBT 

Certiorari   to  District   of   Columbia  court 

of  appeals,  dl2  note 
Circuit  court  of  appealf^ 

Certify iiiff  questions,  610  note 

Certiorari  to  review  final  decisions,  610 
note 
Court  of  Claims,  appeals  from,  611  note 
District  court 

Constitutional    questions    in    issue,    605? 
note 

Final  judgment,  607  note 

Frivolous   grounds   of   appeal,   607   note 

Habeas  corpus,  607  note 

jurisdiction   of  court   in  issucj   607-609 
note 

Moot   questions,   607   note 

Porto    Rico   district   court,    supervisory 
jurisdiction.   607   note 

Porto    Rico   district,    supervisory    juris- 
diction,  607  not^^ 

Prize  cases,  609  note 

Scope  of  review,  609  note 
District  of  Columbia,  review  of  decisions 

of  court  of  appeals,  611  note 
Federal  question 

Fictitious,   frivolous  or  moot  questions, 
605  note 

Reviewability  generallv,  605  note 
Habeas  corous,  appeal  direct  to  supreme 

court,  607  note 
Tniunction,    power    of    justices    to    grant, 

614  note 
Mandamus,  power  to  issue,  60,3  note,  61.3 

note 
Orifirinal   jurisdiction 

Mandamus,  60,3  note 

Procedure,   60.3  note 

Prohibition,  power  to  issue.  603  note 

Stat«  against  state.  60,3  note 

Writs,  limitation  on  right  to  issue,  60.3 
note 
Porto     Rico    di«*trict     court,     supervisory 

iurisdiction,  607  note 
Porto  Rico,  review  of  decision  of  supreme 

court,  637  note 
Prohibition,   power  to   issue.   603  note 
Review  of  cases  tried  below  by  court  with- 
out jury,  639  note 
iState  courts 

Federal  questions,  605  note 

Fictitious  or  frivolous  federal  question. 
605  note 

"  Highest  "  court  of  state.  60.1  note 

Local  and  general  laws.  605  note 

Moot   federal   question,  605  note 

Questions  of  fact.  605  note 

Questions  reviewable.  605  note 

State   practice   as   determinin&r   wliether 
federal    question    is   raised,    605    note 

State  procedure,  606  note 
Time  for  taking  appeal,  etc.,  644  note 
Writs,   power   to   issue,   613  note 

SUPREME  LAW  OF  LAKD 

Acts  of  congrew),  836  note 
Federal  constitution,  830  note 
Treaties,  8.36  note 


SUBVEYOB8  OSMEBAL 

See  Public  Lands 

SWZTDEir 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

SWrrZEBLAHD 

Envoy  extraordinary  and  mitiister  pleni- 
potentiary, salary,  46 

TABLE  WATEB8 

See  Tax  on  Beybbages 

TAKING  PBIVATE  PBOPEBTY  FOB 
P17BUC  USE 

See  Eminent  Domain 

TANGIEB 

Salary  of  agent  and  consul  general,  47 

TABIFF 

See  Customs  Duties 

TABIFF  OOMIOSSIOH 

Additional  compensation  of  employees,  275 

TAXATION 

See  Customs  Duties;  Internal  Revenue 
Double    taxation,    federal    and    territorial 

tax,  340  note 
Federal  land  banks  and  joint  stock  land 

banks,   exemption    from    local    taxation, 

340  note 
New  taxes  to  meet  deficiency   in   budget, 

recommendation  by  president,  57 
Philippine  Islands,  power  to  tax,  819  note 
Power  of  congress  to  lay  and  collect  taxes, 

duties,  etc.,  819  note 
State  taxation  as  denial  of  due  process  of 

law,    injunction    in   federal   courts,   572 

note 
I'niformity,  820  note 
United  States  securities  exempt  from  state 

taxation,  716  note 

TAX  ON  ABMI88ION8  AND  DUES 

Admission   defined,    191 

Agricultural  fairs,  exemption  of  admis- 
sion to  or  performances  for  benefit  of, 
191 

American  Legion,  exemption  of  perform- 
ances for  benefit  of,  191 

Amount  of  tax 

Admissions  generally,   190 

Box  holders  in  opera  house,  191 

Cabaret  performances,  191 

Club  dues  and  fees.  192 

Exemption    of    admissions    costing    ten 

cents  or  less.  190 
Opera,  permanent  use  of  boxes  or  seats, 

191 
Roof  garden  performances,  191 
Tickets  sold  at  hotels,  news  stands,  etc.. 

additional  tax,  190 
Tickets  sold  in  excess  of  regular  price, 
additional    tax,    190 

Charitable  organizations,  exemption  of 
oerformances  for  benefit  of,  191 

Civic  improvement,  exemption  of  perform- 
ances for  benefit  of,  191 

Club  dues  and  fees,  192 
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TAX   ON   ADMISSIONS   AND   DUES  - 

(Confd) 
Collection  of  tax,  192 
Community  center  moving-picture  theater, 

exemption    of    performances    for    benefit 

of,  191 
Cruelty  to  children  or  animals,  exemption 

of  performances  for  benefit  of,  191 
Definition  of  admission,   191 
Educational    organizations,    exemption    of 

performances  for  benefit  of,  191 

Exemptions 
Admissions  costing  ten  cents  or  less.  190 
Performances    for    benefit    of    religious, 
educational    or    charitable    purposes. 

191 
Exhibitions  exempt  from  tax,  191 
Life  membership  of  clubs,  etc.,  tax  on,  192 
Xame   of  seller  of  ticket  required   to  ap- 
pear thereon,  191 
Opera,   tax  on   persons  having  permanent 

use  of  boxes  or  seats,  191 
Penalty  for  failure  to  mark  on  ticket  price 

and  name  of  seller,  191 
Persons   in   military   or   naval   forces,  ex- 
emption of  performances  for  benefit  of, 

Price   of   admission   to   appear   on   ticket, 

191 

Rate  of  tax,  see  Amount  of  tax,  suvra 

Religious  organization^,  exemption  of  per- 
formances for  benefit  of,  1911 

Svnnphony  orches-trfl*^.  exemption  of  per- 
formances  for  maintenance  of,  191 

Ticket  or  card  of  admission  required  to 
show  name  of  seller.  191 

Tickets  or  cards  to  show  price  of  admis- 
sion, 191 

TAX  ON  BEVERAGES 

Alcohol,     production     from     high     proof 

spirits,  185 
Amount  of  tax,  184  et  Req. 
Carbonic  acid  gas,  186 
Cereal  drinks,   185 
Distilled  spirits  and  wines 

Amount  of  tax,  184 

Rectification,  production  of  absolute  al- 
cohol, 18o 
Fountain  sirups,  185 
Fruit   iuices,  185 
Mineral  waters,  185 
PajTuent  of  taxes.  186 
Penalties  for  violations  of  law,  186 
Posting  certificate  of  registration,  186 
Prohibition  Act.  effect  on  tax  imposed  on 

distilled  spirits.  592  note 
Rate  of  tax,  see  Amount  of  tax,  supra 
Rjcarist ration  of  persons  subject  to  tax,  186 
Returns  bv  taxpayers,  186 
Soft  drinks 

Carbonic  acid  gas,  186 

Cereal  drinks.   185 

Fountain  sirups,  185 

Fruit    iuices.   185 

Mineral  waters,   185 

Still  drinks.  185 

Table  waters.   185 
Still  drinks,   185 


TAX  ON  BEVERAGES— (ronf*(i) 

Sweet  cider  taxable  as  soft  drink.  602  not* 
Table  waters,  185 

TAX    ON    TELEGRAPH    AND    TEIiE- 
PHONE  MESSAGES 

Amount  of  tax,  183 

Charge  for  service  as  governing  amount  of 
tax,  183 

Collection  of  tax 

Monthly  returns  of  taxes  collected.   1S4 
Payment  of  taxes  collected  to  collector 

of  district,  186 
Penalty  for  failure  to  pay  over  taxes  to 

collector,   184 
Person  required  to  collect  tax,  184 

District   of   Columbia,  exemption   of    pay- 
ments    for     services    rendered     district, 

184 
Exemption   of   payment   for   services    ren- 
dered to  United  States,  states,  etc.,  184 
Leased  lines,  tax  on,  183-184 
Payment  of  tax,  person   liable.    1S4 
Penalty   for   failure   to   pay   over   to   col- 
lector taxes  collected,   184 
Person  liable  for  tax,  184 
Person  required  to  collect  tax,  184 
Refunding  tax  on  refund  of  payment   for 

service,   184 
Relaid  messages,  single  tax  only  imposed, 

183 
tSpecial  service,  tax  on,  183-184 
States,  exemption  of  payments  for  service 

rendered  state,  184 
Territories,     exemption    of    payment     for 
services  rendered  territory,  184 

TAX  ON  TRANSPORTATION  FACUL- 
TIES 

Refunding  tax  on  mileage,  etc.,  only  par- 
tially used  before  Jan.  1,  1922,  184 

TAX  SIBffPUFICATION  BOARD 

See  Internal  Revenue 

telegraphs,    teubphones    and 
cabi.es 

Consolidation  of  telephone  companies,  227 
Conversations,  tax  on,  see  Tax  ok  Tel- 

EGBAPH     AND    TELEPHONE     MER8AGG8 

Government  control  as  defense  to  action, 
782  note 

Interstate    commerce   act,    teleuraph    com- 
panies as  subject  to.  506  note 

Interstate  message,  what   constitutes.   506 
note 

Limitation  of  liability  in  respect  of  inter- 
state messages,  506  note 

Mental   angui«(h.   damages   for   mistake    in 
delivery  of  message,  507  note 

Mutual  or  cooperative  telephone  companies 
exempt  from  income  tax.  150 

Punitive  damages  for  negligence   in  deliv- 
ery of  message,  507  note 

Reasonableness     of     rules     on     telegraph 
blanks,  507  note 

Schedules,  necessity  of  filing.  512  note 

Submarine  cables 

Oovernment  control.  303 
Illegal  landing  or  operation,  injunction. 
304 
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TELEGRAPHS,      TEIJBPHONES     AND 

CABIiES—  {Cont'd) 
Submarine  cables —  (Cont*d) 

Landing  and  operation,  303 

License  to  operate,  303 

Power  of  president  to  prevent  landing, 
830  note 

Punishment  for  violation  of  law,  304 

Revocation  of  license  to  operate,  303 

Rights    accruing    under    act    subject    to 
rescission  and  modification,  304 

Transmission  of  messages,  powers  of  in- 
terstate commerce  commission,  303 

United    States    defined    for   purposes   of 
act,  304 

Violation  of  law,  punishment,  304 
Tax  on  meflsages,  see  Tax  on  Telegraph 

AND  Telephone  Messages 

TERRITORIES 

See  Alaska;  Hawah;  Pobto  Rico 
Bonds    of    territory    not    required    to    be 

stampet,  203 
Gift    or    bequest    to    territory,    exemption 

from  federal  estate  tax,  178 
Indiana,  suits  to  enforce  restriction  as  to 

disposal  of  allotted  lands,  782  note 
Stamping  of  territorial  bonds  not  required, 

203 
Telegraph  or  telephone  service  to  territory 

not  taxable,  184 


Fort  Worth  constituted  port  of  entry,  45 

THEATERS  ANB  SHOWS 

Admission  tickets  required  to  show  price 
and  name  of  seller,  l&l 

Admissions,  tax  on,  see  Tax  on  Admis- 
sions AND  Dues 

Tax  on  admissions,  see  Tax  on  Admissions 
AND  Dues 

TICKETS  AND  FARES 

See  Cabbiebs 

TIMBER   I.AirBS   ANB    FOREST   RE- 
SERVES 

Water  rights,  acquisition  by  municipality, 
783  note 

TIME 

"  Month  "   in   estate  tax  law  as  meaning 

calendar  month,  176 
Standard  central   time,   western   boundary 

line,  305 

TOBACCO  TAX 

Amount  of  tax 

Cigarette  papers,   188 

Manufactured  tobacco,   187 

Snuflf,  187 
Cavendish,  form  and  weight  of   packages, 

188 
Cigarette  papers 

Amount  of  tax,  188 

Purchased    by    cigarette    manufacturers, 
bond  to  pay  tax,  188 

Record  of  disposition  of  cigarette  paper 
purchased  in  tubes,  188 


TOBACCO  TAX  —  ( Con  Vd ) 

Cigarettes 
Amount  of  tax,  186 
Number  in  package,  187 
Stamping  packages,  187 

Cigars 

Amount  of  tax,  186 
Labels  on  boxes,  etc.,  187 
Price,  how  fixed,  187 

Clippings 

Sale  in  bulk  without  payment  of  tax,  188 
Weight  of  packages,  187-188 

Pine  cut  chewing  tobacco,  weight  of  pack- 
ages,  187-188 

Forfeited  or  abandoned  tobacco,  cigars,  etc., 
disposition,  121 

Labels   on   boxes   and   other  containers  of 
cigars,  187 

Leaf  tobacco 

Bond  required  of  dealers.  189 
Inventory    of    tobacco    held,    owned    or 

stored,  189 
Invoices  of  purchases,  et^*.,  189 
Number  assigned  to  each  dealer,  189 
Penalty  for  violation  of  law  bv  dealers, 

190 
Reports    by    dealers    as    to-    purchases, 

sales,  etc.,  189 
Sales    and   shipments    by    dealers    regu- 
lated, 189 
Statement   by   dealers   under  oath,   con- 
tents,  189 
(Storage  places,  statements  as  to  location, 

189 
Tax  on  tobacco  sold,  removed  or  shipped 

in  violation  of  law,  190 
Violation  of  law  by  dealers,  190 

Manufactured  tobacco 
Amount  of  tax,  187 

Name  of  manufacturer  on  packages,  188 
Packages,  weight  of,  187-188 
Packing,  materials  authorized  for,  188 
Packing,  regulations  by  commissioner  of 
internal  revenue,  188 

Manufacturers  subject  to  tobacco  tax,  198 

Perique  tobacco,  sale  in  bulk  without  pay- 
ment of  tax,  188 

Plug  tobacco,  form  and  weight  of  packages, 
188 

Rate  of  tax,  see  Amount  of  tax,  supra 

Small  cigars,  stamping  packages,  187 

Smoking  tobacco,  weight  of  packages,  187- 
188 

Snuff 

Amount  of  tax,  187 

Sale  in  bulk  without  payment  of  tax,  188 

Weight  of  packages,  187 

Special  tobacco  manufacturer's  tax,   198 

Stamps 
Cigarettes  and  small  cigars,  187 
Labels    on    cigar    boxes,    correspondence 
with  tax  paid  stamps.  187 

Twist,  form  and  weight  of  packages,   188 

TORTS 

Admiralty  jurisdiction,  579  note 
Liability  of  government  for  acts  of  officers, 
624  note 
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TRABE     OaMBIITATIOKS     AHD 
TRUSTS 

Application  of  act,  784  note 

Baseball   contracts   as   affecting  interstate 
commerce,  785  note 

Billposting    business    as    interstate    com- 
merce, 785  note 

Boycott,  injunction  against,  791  note 

Commerce  defined,  783  note 

Competition   in   business,   attempt  to   pre- 
vent, 788  note 

Construction  of  act,  783  note 

Corporations,    injunction    against    consoli- 
dation, 787  note 

Damages,  recovery  by  persons  injured,  788 
note 

Definitions 

Commerce.  783  note 
Trade,  783  note 

Enforcing  provisions  of  act,  791  note 

Exclusive  privilege  given  to  transfer  com- 
pany by  railroad,  785  note 

Fixing  prices,  784  note 

Food   and   fuel   act  as  affecting  antitrust 
law,  446  note 

Injunction  to  restrain  violation  of  act,  787 
note 

Injunctive   relief   by   private  parties,   791 
note 

Interstate   commerce    incidentally  affected, 
788  note 

Judgment  or  decree  m  evidenoe,  700  note 

I^bor   organizations   not  within    act,    790 
note 

Price  fixing,  784  note 

Proceedings  under  act,  787  note 

Proceedings  under  act 
Evidence,  788  note 
Injunction  against  violation  of  act,  787 

note 
Jiiri«diction,  787  note 
Persons  entitled  to  sue,  788  note 
Pleading,  788  note 
Remedies  and  relief,  787  note 

Reasonableness  of  restraint,  783  note 

Remedies  under  act,  787  note 

State  antitrust  laws  as  infringed  by  patent 
rights.  825  note 

Rule  of  reason,  784  note 

Trade  defined,  783  note 

Violation  of  act,  787  note 

War  conditions,  effect,  784  note 

Abandonment,  798  note 

Assignments,  797  note 

Cancellation,  797  note 

Color  not  subject  of  trademark,  796  note 

C^irporate   names   as    trademarks,    795 

Descriptive  words,  795  note 

District  courts,  jurisdiction    in   trademark 
cases,  580  note 

Expired  patents,  796  note 

Function  of  trademark,  792  note 

Generic  names,  795  note 

Cieograpliical  names.  796  note 

Infringement,  580  note,  797  note 

Injunction  against  infringement,  797  note 

Insignia  and  symbols,  797  note 

Jurisdiction  in  trademark  cases,  580  note 


TBABE     COMBIKATIOH8     AinO 

TBU8TS— (Cotifcf) 
Loss  of  trademark  rights  797  note 
Names  as  trademarks,  796  note 
Particular  words,  names,  etc.,  793  note 
Period   of    usage    as   affecting    right,    792 

note 
Property  in  trademark,  792  note 
Registration 

Effect  of  judgment  as  res  judicata,  793 
note 

Effect   of  registration,  793  note 

Right  to  use  trademark,  verified  decla- 
ration, 793  note 

Test  of  registrability,  793  note 

Trademarks  entitled  to  registration,  793 
note 
Similar  names,   796   note 
Territorial  extent  of  right.  792  note 

TRADE  SEOBET8 

Disclosure   on   investigation   under   future 
trading   act,   publication   prohibited,    10 

TBABIHG  WITH  EHEMT 
Alien  property  custodian 

Delivery  of  property  to,  799  note 
Persons    entitled    to    prosecute    claims 
against  property  in  hands  of,  306-307 
Choses  in  action  transferred  before  decla- 
ration of  war,  790  note 
Claims  against  property,  802  note 
Claims  of  enemy  for  property,  801  note 
Communication  by  mail,  799  note 
Constitutionality  of  act,  799  note 
Extension    of    time    for    beginning     suit 

against  alien  custodian,  307 
Operation  of  act  not  affected  by  termina- 
tion of  war,  316 
Partnership  between  citizen  and  alien  en- 
emy, 799  note 
Seizure  of  property,  799  note 
Workmen's  compensation,  alien  enemy  not 
entitled  to  award,  801  note 

TRAirSPORTATIOir 

See  Oabriers;  Exkosives;  Federal  Oox- 
TBOL   OP  Transportation;    Intkbstate 

OOMMEBOE       Act;        RAILB0AD6;        TeI-E- 

oRAPHs,  Telephones  and  Cabijss 
Taxation  of  facilities,  see  Tax  on  Trans- 
portation Faoiltties 

TREASOir 

iStates,  power  to  define  and  punish  treason. 
830  note 

TREASUBT 

Condition   of  trea«5ury,   statement    in   bud- 
get, 57 

TREASURY  DEPARTBOSHT 

8ee  General  AcfoouNTiNG  Office 

Appropriations,    transfer    to    general    ac- 
counting office,  see  Auditors,  infra 
Comptroller    of   Treasury,    infra 

Assistant   Comptroller   of  Treasury,    oflRoe 
abolished,  00 

Auditors 
Appropriations  for  auditors  offices  trans- 
ferred to  general  accounting  office,  G4 
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TREASURY  DEPARTMENT —(Con tV-e) 
Auditor*  —  ( Cont'd ) 

Appropriations  for  rent  and  contingent 
and     miscellaneous     expenses     trans- 
ferred to  general  accounting  oflfice,  64 
Books,  records,  etc.,  transferred  to  gen- 
eral accounting  ofBce,  63 
Compensation    of   temporary   employees, 

308 
Offices  abolished,  63 

Personnel  of  offices  transferred  to  gen- 
eral accounting  office,  63 
Powers   and  duties   transferred  to  gen- 
eral accounting  office,  61 
Comptroller    of     (Sirrency    authorized    to 
designate   chief    of    examining   division, 
308 
Comptroller  of  Treasury 

Appropriations    for    comptroller's    office 
transferred     to     General     Accounting 
office,  64 
Office  abolished,   60 

Powers   and  duties   transferred   to  gen- 
eral accounting  office,  61 
Division    of    bookkeeping    and    warranto, 
books,  papers,  etc.,  transferred  to  gen- 
eral accounting  office,  63 
Division   of   public   moneys   and   accounts, 
duties   transferred  to   division   of  book- 
keeping and  warrants,   62 
Enforcement  of  laws,  detail  of  persons,  308 
Office   appliances  of  war   trade  section   of 
State  Department  transferred  to  Treas- 
ury Department,  65 
Undersecretary  of  Treasury 
Appointment,  308 
Compensation,  308 
Creation  of  office,  308 
Duties,  308 


Alien's  right  to  hold  realty,  836  note 
Immigration   law  as  affected   bv   treaties, 

107 
(Supreme  law  of  land,  896  note 

TRIAL 

Direction  of  verdict,  633  note 
Issues  of  fact 
When  tried  by  court,  693  note 
When  tried  by  jury,  639  note 

TRUSTS 

See  Trade  Combinations  and  Trusts 

Acts  or  omifisions  of  officers  or  agents, 
liability  under  future  trading  act,  6 

*  Person  "  within  meaning  of  future  trail- 
ing act,  6 

Taxation  of  income  of  estate,  see  Inck).me 
Tax 


Ambassador    extraordinary    and    minister 

plenipotentiary,  salary,  46 
American    prisoners    in    Turkey,    cost    of 

maintenance,  49 
Rent  of  prison   for  American   convicts  in 

Constantinople    and    wages    of    keepers, 

appropriation,  40 


^{Cont'd) 
Student  interpreters  to  embassy,  salaries, 

47 
Turkish  secretary  and  assistant  secretary 
of  embassy  to  Turkey,  salary,  47 

TWICE  Hf  JBOPARDT 

Constitutional  provision  not  limitation  on 
states,  843  note 

Jeopardy,  what  constitutes,  849  note 

Offenses  within  meaning  of  constitutional 
provision,  849  note 

States  not  affected  by  constitutional  pro- 
visions, 849  note 


Executive  departments  to  be  supplied  by 
general  supply  committee,  56 

Purchase  for  executive  departments,  limi- 
tation of  price,  55 

War  Department  to  make  inventory  of 
machines  on  hand,  56 

UNDER8ECRBTARY  OF  TREASURY 

See  TBRASintT  Depastueint 

UNFAIR  COMPETITION 

Amount  in  controversy  in  injunction  suit, 
571  note 

UNITED  STATES 

iSee  Federal  Government 

Actions  against  United  States,  jurisdic- 
tion of  district  court,  681  note 

Alaska  included  in  term  as  used  in  revenue 
act.  122 

Appeal  bond  not  required  of  government. 
639  note 

Definition  in  revenue  act,  122 

Definition  of  "  United  States  *'  in  act 
limiting  immigration,   106 

District  of  Columbia  included  in  term  as 
used  in  revenue  act,  122 

Gifts  or  bequests  to  government,  exemp- 
tion from  estate  tax,  178 

Hawaii  in<*luded  in  term  as  used  in  rev- 
enue act,  122 

Telegraph  or  telephone  service  to  govern- 
ment not  taxable,  184 

Tort  liability,  action  in  court  of  claims, 
624  note 

UNITED  STATES  BONDS 

iSee  Public  Debt 

UNITED  STATES  COMMISSIONERS 

■Olerki*,  deputies  and  assistants  serving  as 
commissioners,  compensation,  2.33 

Courts  in  which  commissioners  sit,  506 
note 

Historical  review,  ."yftfi  note 

Powers  and  duties,  666  note 


UNITED  STATES  COURT  FOR  CH2INA 

Expenses  of  iudge  and  district  attorney 
durinsr  setisions  away  from  Shanghai, 
2»l-232 
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UNITED  STATES  COURTS 

See  Circuit  Coxjbt  of  Appea^ls;  Coubts 
OP  Claims;  District  Courts;  Supreme 
Court 

UNITED  STATES  DISTRICT  ATTOR- 


See  District  Attorneys 

UNITED  STATES  EMERGENCY  FLEET 
CaRPORATiaN 

See  Shipping  and  Navigation 

UNITED    STATES    PUBLIC    HEALTH 
SERVICE 

See  Public  Health  Service 

UNITED   STATES   SHIPPING  BOARD 

See  Shipping  and  Navigation 

UNITED    STATES   TARIFF   OOBIMXS- 
SIGN 

Additional  compensation  of  employees,  275 

UNITED     STATES     VETERANS'     BU- 
REAU 

See  Veteeanb'  Bvbeatt 

UNKNOWN  SOLDIER 

Congressional  medal  of  honor  awarded  to 
unknown  British  and  French  eoldiers 
buried  in  Westminster  Abbey  and  in  the 
Arc  de  Triomphe  respectively,  316 

URUGUAY 

Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

UTAH 

Ck)mpact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado 
River,  280 


Envoy  extraordinary  and  minister  pleni- 
potentiary, salary,  46 

VENUE 

Local  suits  affecting  property  in  different 
districts  in  same  state,  596  note 

Removal  of  accused  to  trial  district,  415 
note 

Suits  in  districts  containing  more  than  one 
division,  596  note 

Suits  to  enforce,  suspend  or  set  aside 
orders  of  interstate  commerce  commis- 
sion, 624  note 

VERDICT 

Direction  of  verdict,  693  note 

VESSELS 

See  Health  and  Quarantine;  Shippixg 
AND  Navigation 

VETERANS 

See  Vocational  Rehabilitation 


VETERANS'  BUREAU 

Actions  for  personal  injuries  or  death  of 

beneficiary,  payment  of  fees  and  mileage 

of  witnesses,  ^9 
Appropriations,  323 
Beneficiaries 

Allotment  of  monthly  compensation,  3&o 

Director's  responsibility  for  care  of  bene- 
ficiaries, 323 

Individual  records  of  beneficiaries,  323 

Medical  care,  323--324 

Penalties  for  breach  of  rules  and  regula- 
tions, 325 

Rules     and     regulations     for     conduct, 
power  of  director  to  make,  325 
Board   of   discipline   and   morale,   powers, 

325 
Bureau    of    war    risk    insurance,    powers 

transferred  to  veterans'  bureau,  321 
Compensation    of   unallotted    insta^ment2^. 
325 

Accumulation 

Allotment   by  beneficiaries    of    monthly 
compensation,  325 

Examination  of  claims,  detail  of  clerk< 
to  make,  324 

Expenses  of  beneficiary  payable  out  of 
accumulations,  325 

False  and  fraiidulent  claims,  punishment 
for  making,  326 

Forfeitures  for  breach  of  rulles  and  regu- 
lations, 325 

Funeral    expenses,    etc.,    of    beneficiary 
payable  out  of  accumulations,   925 

Investment  by  Secretary  of  Treasury  of 
accuniulations  of  compensation,  325 

Travel  allowance  to  clerks,  etc.,  324-325 
Creation  of  bureau,  321 
Director 

Appointment,  321 

Governmental  facilities  generally,  utili- 
zation, 323* 

Inspection    service,    authority   to  main- 
tain. 324 

Interior   department,   utilization    of    fa- 
cilities, 323 

Navy  department,   utilization   of  facili- 
ties, 323 

Powers,  321 

Public  health  service,  utilization   of  fa- 
cilities, 323 

Reports  to  Congress,  326 

Responsibility  for  care  of  beneficiaries, 
323 

Rules  and  regulations,  power  to  make. 
321,  326 

Salary,  321 

Soldiers'  homes,  utilization  of  facilities, 
323 

War    department,    utilization    of    facili- 
ties, 323 
Disabled  members  of  military  and  naval 

forces,  treatment  by  bureau,  326 
Discharged  soldiers  and  sailors,  treatment 

by  bureau,  326 
Expenditures,  323 
Facilities  available  for  care  of  beneficiaries, 

323^324 


INDEX 


987 


VETERANS*  BUBEAU—( Con r<f) 

Federal    board    of    vocational    education, 

powers  transferred  to  bureau,  d21 
Hospital  facilities,  extension  to  meet  needs 

of  beneficiaries,  923-324 
Inmates,  see  Beneficiaries,  supra 
Inspection  service,  authority  of  director  to 

maintain,  324 
Insurance 

Examination,  detail  of  clerks  to  make, 
324 

Travel  allowance  to  clerks,  etc.,  324-32.5 
Medical  care  of  beneficiaries,  323-324 
Offenses 

Breach  of  discipline,  325 

False  and  fraudulent  claims,  32d 
Offices  and  subofiices,  location,  322-323 
Penalties    for    breach    by   beneficiaries    of 

rules  and  regulations,  325 
Personnel,    facilities,    etc.,    of    other    bu- 
reaus and  boards  transferred  to  bureau, 

321-322 
Premiums  of  war  risk  insurance,  waiver 

of  payment  on  due  date,  332 
Records,  documents,  etc.,  of  other  bureaus 

and  boards  transferred  to  bureau,  322 
Regional    offices,    establishment   and    loca- 
tion, 322-323 
Reports  to  Congress,  director  required  to 

make,  326 
Rules  and  regulations  for  conduct  of  bene- 
ficiaries 

Appeal  from  forfeiture  of  compensation, 
325 

Board  of  discipline  and  morale,  review 
of  forfeitures  of  compensation,  325 

Director's  power  to  make,  325 

Forfeiture    of    compensation    allowances 
for  breach,  325 

Penalties  for  breach,  325 
Standardization  of  medical  care,  etc.,  324 

VETERINARY  SUROEOITS 

'Special  tax  on  administration  of  products 
of  opium  or  coca  leaves,  200 

VIRGUr  ISLANDS 

Constitution  as  applicable  to  islands,  813 

note 
Due  process  of  law  in  islands,  844  note 
Income  tax  laws  of  United  States  in  force 

in  islands,  310 
Mandamus  to  reinstate  district  judge,  813 

note 
National     prohibition     act     operative     in 

Virgin  Islands,  229 
Public  officers,  citizenship,  309 

VOCATIONAL  EDUCATION 

Patients  of  federal  board,  additional  hos- 
pital facilities  for,  104 

Powers  of  federal  board  transferred  to 
veterans'  bureau,  321 

Army  officers  as  instructors,  311 

VOCATIONAL  REHABILITATION 

Contributions    to    special    fund,    dodur'tion 
in  computing  income  tax  of  donor,   137 
Enlisted  men  as  instructors.  311 


VOCATIONAL       REHABILITATION  — 

(ConVd) 

Farm  products,  etc.,  incidental  to  training, 
disposal,  311 

Instructors,  army  officers  and  enlisted  men, 
311 

Support  and  maintenance  of  dependents  of 
persons  undergoing  training,  310 

Time  limited  for  commencement  of  train- 
ing, 310 

Time  to  make  application  for  training,  311 

VOLSTEAD  ACT 

See  Intoxicating  LiQroRS 

WAR 

See  Trading  With  Enemy;  Vocational 
Rehabiutation 

Acts  in  force  only  during  existence  of  war, 
efi'ect  of  termination  of  war,  315 

Aliens  entering  or  leaving  country  during 
war,  power  of  president  to  regulate,  420 
note 

Congressional  medal  of  honor  for  unidenti- 
fied British  and  French  soldiers  buried  in 
Westminster  Abbey  and  in  the  Arc  de 
Triorophe  respectively,  316 

Declaration  of  war,  efi'ect,  825  note 

Due  process  of  law  clause  of  constitution 
as  affected  hy  war,  844  note 

Duration  of  war  power  of  congress,  446 
note 

Espionage  Act,  see  Criminal  Law 

Government  contracts  as  defense  to  non- 
performance of  contracts  with  individ- 
uals, 809  note 

Power  of  congress  to  terminate  war,  82.) 
note 

Termination  of  war  as  affecting  war  legis- 
lation, 69-70,  315 

Termination  of  war  with  Germany  and 
Austro-Hungary,  68-69,  316 

War  legislation  remaining  in  force  after 
termination  of  war,  315 

WAR  CONTRACTS 

See  Public  Contbacts 

WAR  DEPARTMENT 

See  Army 

Inventory  of  typewriting  machines  on  hand, 
56 

States,  loan  of  tractors  for  use  in  con- 
structing roads,  315 

Veterans'  Bureau,  director  authorized  to 
utilize  departmental  facilities,  323 

WAREHOUSES 

See    Rknt    Regulation    in    District    of 

COLX'MBIA 

Carrier's  liability  as  warelioii.se man,  effect 
of  bills  of  lading  act,  397  note 

WAR  FINANCE  CORPORATION 

Advances  for  agricultural  purposes 
Amount  of  advances  authorized,  29 
"  Bank,  banker  or  trust   company  "  de- 
fined, 30 
Banks  entitled  to  advances,  when,  28 
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WAR      FINANCE      COBPOBATION  — 

(GonVd) 
Advancefl     for     agricultural     purposes  — 
{Cont'd) 
Banks,  purchase  by  corporation  of  notes. 

etc.,  held  by  banks,  29 
Commercial  paper,  purchase  from  banks 

by  corporation,  29 
Discount  of  negotiable  paper  by  corpo- 
ration, 29 
Evidences  of  debt,  purchase  from  banks 

by  corporation,  29 
Extension    of  time   for   payment  of   ad- 
vances, 28 
Form  of  obligation  for  advances,  2^ 
Information  furnished  to  corporation  by 

comptroller  of  currency,  30 
Interest  on  advances,  28 
Interest   on    loans   by   banks  of   moneys 

advanced  to  them,  30 
Loanfi  of  money  advanced  to  banks,  rate 

of  interest,  30 
Note  with  seouritv  required  for  advances, 

28 
Persons  entitled  to  advances,  28 
Rate  of  interest  on  advances,  28 
Security  for  advances,  power  to  require 

additional  security,  28 
Time  of  making  advances,  28 
Advances  to  promote  commerce  with  foreign 

nations,  30 
Bonds,  see  Notes  and  bonds,  infra 
Directors,  appointment»by  joint  resolution,  27 
Exercise  of  powers  limited,  27 
Federal  reserve  banks  authorized  to  act  as 
depositaries  for  and  as  fiscal  agents  of 
corporation,  31 
Financing  exportation  of  agricultural  and 

other  products  authorized,  26 
Income   tax   not    imposed    on    interest   on 

bonds  issued  by  corporation,  134 
Joint  resolution  directing  action  for  relief 
of  depression  in  agricultural  sections,  26 
Liquidation,  31 
Xotes  and  bonds 

Authority  to  issue,  30 
l.«e  as  security  by  federal  reserve  banks, 
30-31 
Obligations,  see  Xutes  and  bonds,  supra 
Period  of  revival,  27 
Powers,  advances  for  agricultural  purposes, 

28-30 
Revival  of  activities,  26 
l^nemployed    moneys    of    corporation,    dis- 
position, 31 
Winding  up  affairs,  31 

WAR  PROFITS  AND  EXCESS  PROF- 
ITS  TAX 

••Adiiiiswible  as.sots  **  defined,  172 
Amount  of  tax 

CaHcs  specially  considered  for  purposes  of 
taxation,  173-174 

Determination   by  commissioner,    163 

Determination  of  farts  in  specially  con- 
sidered ca+ics,  174 

Domestic  corporations  taxable  only  on  in- 
come from  sources  within  Tnited 
States,  173 


<< 
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WAR  PROFITS  AND  EXCESS  PROF- 

ITS  TAX— (Cont'd) 
Amount  of  tax  —  ConVd) 
Exceptional  hardship,  173 
Fiscal  year,  determination  of  amount,  175 
Foreign  corporations,  173 
Graduation  of  amount,  170 
Indistinguishable   aggregate   of   tang-iMe 
and  intangible  property  paid  for  sloi-k 
or  for  stock  and  bonds,  172 
Invested    capital,    inability    of    commiii- 

«ioner  to  determine,  173 
Limitation  on  amount,  170 
Net  income  derived  from  different  source*, 

170-171 
Period    covered    by    return    as    affecting 

amount,  175 
Sales  of  mines,  oil  or  gas  wells,  175 
Assessment  by  commissioner,  163 
*'  Borrowed  capital  "  defined,   172 
Cases  specially  considered  for  purpo^es 

of  taxation/l73-174 
Change  of  ownership  of  trade  or  business*, 

174 
Computation  of  tax,  16d-170,  170-171 
Con«olidated   corporations,    174 
Corporations   exempt  from  tax,    171 
Corporations  subject  to  tax,  169 
Deductions,  497  note 
Definitions 

'Admissible  assets,"   172 
Borrowed  capital,''  172 
Dividends,"  169 
"  Fiscal  year,"  169 
"  Inadmissible  assets,"  172 
"  Intangible  propertv,"  172 
"  Invested  capital,"  'l72 
"  Paid  or  accrued,"  169 
**  Personal  service  corporation,"  169 
"  Taxable  year,"  169 
Determination  of  amount  of  tax,  163 
"  Dividends  "  defined,  169 
Excess  profits  credit,  171 
Exemptions 
Amount  of  specific  exemption,  171 
Corporations  exempt,  171 
Corporations  not  entitled  to  specific  ex- 
emption, 171 
Gold   mining,  net   income  derived   from. 

171 
Period  of  computation  of  tax  as  affecting 
specific  exemption,  171 
"  Fiscal  year  "  defined,  169 
Oas  wells,  profits  from  sales  of.  175 
Gold    mining,    income    derived    from,    not 

taxable.  171 
Imposition  of  tax,  169 
"  InadmisHible   assets  "  defined,   172 
*'  Intangible  property  " 
Definition,  172 
Secret  processes,  498  note 
Invested  capital 
Application   of   term   to  ore    lands,    497 

note 
Definition,  172,  496  note 
Limitations  on  amount  of  tax,  170 
Klines 
(fold  mining,   income  derived  from,   not 
taxable,  171 
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WAR  PRanxS  AND  EXCESS  PROF- 

ITS  TAX— (Cont'd) 

'Mines— {Cont'd) 

Proceeds  from  Bales  of  mines,  175 

Xet  income 

Asi^ertainment   of  net  income,   171 
Basis  of  computing  tux,   169-170 
Derivation  from  different  sources  as  af- 
fecting tax,  170-171 
Gold  mining,  income  derived  from,  not 

taxable,  171 
Minimum  amount  of  income  taxable,  171 

Oil  wells,  profits  from  sales  of,  175 

"  Paid  or  accrued  '*  defined,  169 

Patents  not  invested  capital,  498  note 

'*  Personal  service  corporation  "  defined,  169 

Publication  of  statistics,  168 

Rate  of  t«x,  169-170 

Recovery    by    corporation    of    dividends 
paid  before  enactment,  496  note 

Refunding  overpayments,  176 

Reorganized  corporations,  174 

Returns 

Oorporations  required  to  make  returns,  175 
Fiscal  year,  return  made  for,  176 
Period  covered  by  return  of  corporation 

as  affecting  amount  of  tax,  175 
Time  and  place  for  filing  returns,  175 
Secret  process  as  intangible  property,  498 
note 

Specially  considered  oases,  173-174 

Statistics,  publication,  168 

Statutory  definitions,  169 

"  Tangible  property  "  defined,  172 

"  Taxable  year  "  defined,  169 

Time  of  taking  effect  of  act,  175 

Trade  or  business  having  no  invested  capi- 
tal, deductions,  498  note 

Trades  and  businesses  affected,  496  note 

Transferred  assets,  174 

Valuation  of  transferred  as.set)>,  174 

WAR  RISK  nVSURAirCE 

See  Vetebans'  Bureau 

Actions  on  Insurance  certificates,  809  note 

Additional   compensation   of   employees   of 

bureau,  275 
Alien  enemy,  discharge  from  service  as  ter- 
minating insurance,  327 
Allotments  to  Public  Health  Service,  318 
Assignment  to  United  States  of   right  of 

action  for  injuries  or  death,  329 
Beneficiaries 

See  Compensation,  infra 
Beneficiaries,  change  of,  809  note 
Ohange    of    status    of    designated    bene- 
ficiary, 330 
Failure  of  beneficiarieft  of  permitted  class 

to  survive  insured,  331 
Persons  admitted  into  military  or  naval 
service    after    passage   of   amendatory 
act,  329-330 
Persons  entitled  to  benefits  of  act,  327, 

329-330 
Persons  provisionally  accepted   in   mili- 
tary or  naval  service,  327 
Benefits,  see  Compensation,  infra 
Office  of  director  abolished,  321 


WAR  RISK  INSURANCE— (Confd) 
Benefits—  {ConVd) 
Personnel,  equipment,  etc.,  transferred  to 

veterans'  bureau,  322 
Powers  transferred  to  veterans'  bureau, 
321 
Cancelled  insurance,  reinstatement,  331 
Compensation  for  death  or  disability 
Army  nurse  corps  (female),  members  en- 
titled to  compensation,  when,  328 
Award  of  compensation,  review,  329 
Diseases     developing     after     separation 

from  service,  328 
Injuries  compensated,  326 
Installments  accruing  before  death,  810 

note 
Installments    not    accruing   until    after 

death,  810  note 
Navy  nurse  corps  (female),  members  en- 
titled to  compensation,  when,  328 
Payment,  provision  for,  330-331 
Persons  entitled  to  compensation,  32S 
Persons  entitled  to  benefit  of  act,  329- 

330 
Review  of  awards,  329 
Time  of  admission  to  military  or  naval 

forces,  329-^330 
Time  of  death  or  disability  as  affecting 
compensation,  329 
CV>nscientious    objectors,    discharge    from 

service  as  terminating  insurance,  327 
Conversion  of  form  of  insurance,  330 
Criminal  acts  operating  to  terminate  in- 
surance, 327 
Death  by  wrongful  act,  assignment  of  right 

of  action  to  United  States,  329 
Death,  compensation  for,  328 
Desertion  from  service  as  terminating  in- 
surance, 327 
Disability,  compensation  for,  328 
Disbursing    clerk,    credits    on    accountinffi 
320  * 

Discharge  from  service  for  certain  causes 

as  terminating  insurance,  327 
Family  allowances,  investigation  of  appli- 
cants, 327 
Forms  of  insurance,  ^30 
Incontestability  of  policies,  333 
Injuries  to  person,  assignment  to  United 

States  of  right  of  action,  329 
Interest  on  payments,  332 
Investigation  of  applicants  for  family  al- 
lowances, 327 
Lapsed  insurance 

Postmaster  General  authorized  to  receive 
premiums   and  applications  for  rein- 
statement, 332 
Reinstatement,  331 
Legal    remedies    for    personal    injuries   as 

affected  by  insurance  act,  809  note 
Patients  of  bureau,  additional  hospital  fa- 
cilities for,  104 
Payment  of  premiums,  332 

Persons  entitled  to  insurance,  327,  329- 
330 

Premiums,  payment,  332 

Proceedings  in  actions  against  govern- 
ment  on  war  risk  insurance  certificates, 
524  note  * 
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WAR  BISK  INSURANCE --((7(^(fV/) 

Provisional  acceptance  in  military  or  naval 
service  as  giving  right  to  benefits,  327 

Reinstatement  or  lapsed  or  cancelled  yearly 
renewable  term  insurance,  331 

Right  of  action  for  injuries  or  death,  as- 
signment to  United  States,  329 

Termination  of  insurance  by  dismissal 
from  service  for  certain  causes,  327 

Veterane*  bureau,  examination  into  merits 
of  insurance  claims,  324 

Waiver  of  payment  of  premiums,  332 

WAR    TRADE    BOARD    SECTION    OF 
STATE  DEPARTMENT 

Abolition,  45 

Licenses  issued  by  board  not  affected  by 
abolition,  45 

Unexpended  funds  and  appropriations,  dis- 
posal, 45 

WASHINGTON 

Fort  Walla  Walla,  land  and  buildings  ap- 
propriated to  additional  hospital  facili- 
ties, 104-105 

WATERS 

See  Hawaii;  Rivebs,  Habboes  and  Canals 

Apportionment  of  waters  of  Colorado 
River  between  certain  states,  280 

Appropriation  of  waters,  810  note 

Boundary  waters  between  states,  agree- 
ments as  to  jurisdiction,  286 

Colorado  River,  apportionment  between 
certain  states,  280 

Interstate  canal,  appropriation  by  govern- 
ment of  water  for  irrigation  purposes. 
811  note 

Licenses  to  use  waters  on  public  lands, 
77-78 

Mineral  waters,  tax  on,  185 

National  parks,  permits  to  use  water  in, 
533-334 

Pipe  lines  on  public  lands,  protection  of 
owner,  811  note 

Reclamation  projects 
Automobiles    and    motorcycles^    use    to 

reduce  traveling  expenses,  334 
Expenditures  limited,  334 
Sources  and  expenditures  of  reclamation 

fund,  334 
Traveling  expenses,  334 

Riparian  rights,  patt*nt  as  relating  back. 
811  note 

States,  apportionment  of  waters  of  Colo- 
rado river  between  certain  states,  280 

Tide  lands,  condemnation  for  aviation  sta- 
tions, 344  note 

WEAPONS 

iSee  Beabixo  Arms 

WEABING  APPABEL 

Conservation,  see  Food  and  Fuel 

WEIGHTS  ANB  MEASUBES 

Bureau  of  Standards,  transfer  of  funds  for 
scientific  investigations,  335 


WEST  INDIAN  ISUkNDS 

See  Virgin  Islands 

WEST  VIBGINIA 

Additional  district  judge  for  southern  dis- 
trict, 235 

Retirement  of  senior  district  judge  for 
southern  district,  235 

WHEAT 

Tax  on  sales  for  future  delivery,  see 
Future  Trading  Act 

WHITE  SULVE  TBAFFIO 

Accomplice  evidence,  815  note 
Elements  of  offense,  814  note 
Evidence,  815  note 
Indictment,  814  note 
Interstate  commerce,  814  note 
Joinder  of  offenses,  815  note 
Method  of  transportation,  814  note 
Purpose  of  transportation,  814  note 

wiixs 

Construction,      jurisdiction      of      district 

court,  571  note 
Income  tax  not  imposed  on  legacies   and 

devises,  134 

WISCONSIN 

Boundary  waters,  agreements  with  other 
states  as  to  jurisdiction,  286 

WITNESSES 

Attempt  to  influence  or  intimidate  witnc«^<^. 

700-701  note 
Attendance,    testimony   and    immunity    in 

proceedings  under  future  trading  act,  9 
Competency  in  criminal  cases.  816  note 
Fees  of  witnesses  not  testifying,  taxation 

as  costs,  816  note 
Mileage,  816  note 


WOMAN  SITFFBAGE 

State  constitutions  as  affected  by  amend- 
ment, 878  note 

»State  election  laws  as  affected  hy  amend- 
ment. 878  note 

Validity  of  constitutional  amendment,  878 
note 

WOBKMEN'S  COMPBNSATiaN  ACTS 

Alien  enemies,  right  to  award,  801  note 

Income  tax  not  imposed  on  compensation 
awarded,  134 

Ix>ng8horeman  not  entitled  to  compensa- 
tion under  state  act,  643  note 

Persons  in  federal  service  as  governed  by 
federal  act,  809  note 

WYOMING 

Compact  with  certain  other  states  for  ap- 
portionment of  waters  of  Colorado 
River,  280 

Fort  Mackenzie,  land  and  buildings  appro- 
priated to  additional  hospital  facilities, 
104-106 

YACHTS 

Special   tax  on    use   of   yachts    and    other 

pleasure  boats,  199 
Tax  on  sale  or  lease,  193 
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